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Proctor. — The  word  "  proctor  " — meaning  simply  one  who  under- 
takes the  conduct  of  business  for  another  {'procurator) — was  in  early 
times  used  to  designate  the  officer  now  known  as  a  churchwarden  {q.v.). 
In  modern  times  it  is  applied  to  functionaries  having  disciplinary  and 
other  powers  in  the  universities  (see  Universities)  ;  and  in  certain  of 
the  British  colonies  it  is  the  name  for  a  solicitor.  In  ecclesiastical  law 
it  is  used  in  two  distinct  connections,  namely : — 

(1)  The  person  appearing  for  a  party  in  an  ecclesiastical  suit,  in  the 
same  manner  as  a  solicitor  in  a  civil  one.  Various  ancient  canons  and 
constitutions  prescribed  that  proctors  should  be  properly  appointed, 
with  the  approbation  of  the  judge  signified  by  affixing  his  seal,  and  the 
consent  of  the  party  signified  by  warrant  under  his  hand,  called  a  proxy ; 
and  a  similar  provision  is  contained  in  Canon  129  of  1603,  while 
Canons  130  and  131  forbade  proctors  to  undertake  suits  without  the 
counsel  and  advice  of  an  advocate,  or  to  admit  a  libel  or  conclude  a 
cause  without  the  knowledge  of  the  advocate  retained  by  the  party. 
The  pleading  of  proxies  of  appearance  by  proctors  were  excepted  from 
the  Act  against  forgeries  (5  Eliz.  c.  14,  1563)  by  sec.  12  of  the  Act. 
Proctors  were  formerly  a  distinct  class  of  legal  practitioners,  and  were 
admitted  to  practise  in  the  Court  of  Arches  only  after  serving  a  clerk- 
ship of  seven  years,  and  a  proctor  in  the  Arches  Court  might  practise 
in  a  diocesan  Court  of  the  province  without  formal  admission  there. 
But  by  33  &  34  Vict.  c.  28,  s.  20,  1870,  attorneys  and  solicitors  were 
permitted  to  act  as  proctors  in  all  ecclesiastical  Courts  except  the  pro- 
vincial Courts  of  Canterbury  and  York  and  the  diocesan  Court  of 
London,  and  the  privilege  was  extended  to  all  ecclesiastical  Courts  by 
40  &  41  Vict.  c.  25,  s.  17, 1877  (see  also  Consistory  Court;  Advocates, 
College  of). 

(2)  A  representative  of  the  chapter  of  a  cathedral,  or  of  the  beneficed 
clergy  of  a  diocese  or  archdeaconry,  in  Convocation  {q.v.). 

Procuration. — A  signature  to  a  bill  of  exchange  by  procura- 
tion ("  per  proc,"  or  "  p.  p.")  operates  as  notice  that  the  agent  has  but  a 
limited  authority  to  sign,  and  the  principal  is  only  bound  by  such  signa- 
ture if  the  agent,  in  so  signing,  was  acting  within  the  actual  limits  of  his 
authority  (Bills  of  Exchange  Act,  1882,  s.  25).  The  person  so  signing 
the  bill  is  not  personally  liable  as  if  he  were  signing  for  himself  {ibid., 
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8.  26),  unless  the  pretended  principal  is  non-existent  (Kelner  v.  Baxter, 
1866,  L.  R.  2  C.  P.  174,  but  q^ccvre  as  to  the  exception),  but  he  may  be 
liable  in  damages  for  Fraud  (Folhill  v.  Walter,  1832,  3  Barn.  &  Adol. 
114)  or  breach  of  warranty  of  authority  (Collen  v.  Wright,  1857,  27 
L  J.  Q.  B.  215). 

Although  the  notice  of  procuration  puts  the  taker  of  the  bill  upon 
inquiry  as  to  the  extent  of  the  agent's  authority,  it  does  not  prevent 
him  relying  upon  any  "holding  out"  of  the  agent,  which  estops  the 
principal  from  denying  the  agent's  authority  (Smith  v.  McGuire,  1858, 

3  H.  &  N.  554). 

And  if  the  agent  has  authority,  but  abuses  it,  the  abuse  does  not 
affect  a  hond-fde  holder  for  value  {Bryart  v.  Banque  du  Feuple,  [1893] 
A.  C.  170).  Whenever  the  very  act  of  the  agent  is  authorised  by  the 
terms  of  the  power  of  attorney,  that  is,  whenever  by  comparing  the 
act  done  by  the  agent  with  the  words  of  the  power,  the  act  is  itself 
warranted  by  the  terms  used,  such  act  is  binding  on  the  principal  in 
favour  of  all  persons  dealing  in  good  faith  with  the  agent,  and  they 
are  not  bound  to  inquire  into  facts  aliunde  (loc.  cit.).  See  Broker, 
and  Principal  and  Agent. 

Procuration  Fee. — A  sum  of  money  or  commission  taken  by 
scriveners  on  effecting  loans  of  money.  A  solicitor  for  a  mortgagee  was, 
by  the  12  Anne,  st.  2,  c.  16,  not  allowed  to  take  more  than  5s.  in  the 
pound  as  procuration  money  on  a  loan  by  way  of  mortgage;  but  by 
17  &  18  Vict.  c.  90,  this  restriction  is  abolished. 

As  to  procuration  in  ecclesiastical  matters,  see  Phill.  Eccl.  Law,  2nd 
ed.,  p.  1059. 

Procuration  of  Women.— See  Brothel. 

Procureur. — The  judicial  official  at  the  head  of  the  ministdre 
public  attached  to  every  civil,  as  distinguished  from  commercial,  Court 
in  France.  The  procureurs  of  the  Court  of  Cassation  and  Appeal  Courts 
have  the  title  of  procureurs  g^TiArals,  and  of  the  Courts  of  first  instance 
of  procureur  de  la  r^publique.  The  functions  of  this  officer,  who  holds 
his  appointment  at  the  discretion  of  the  Government,  are  to  act  where 
the  interests  of  public  order  require.  He  is  said  to  exercise  Vaction 
puhlique  as  opposed  to  the  action  priv^e,  which  concerns  only  private 
interests.  All  criminal  proceedings  are  brought  and  carried  on  in  his 
name  and  under  his  supervision,  and  the  preliminary  proceedings  are 
in  his  discretion. 

In  civil  proceedings  his  function  is  to  observe  and  make  any  observa- 
tions in  Court  at  the  close  of  the  hearing  which  he  may  think  fit, 
and  he  is  bound  by  law  to  give  his  opinion  wherever  public  order,  the 
State,  public  property,  or  a  local  authority  (commune),  married  women, 
minors  or  persons  whose  legal  capacity  is  under  restraint  (interdits)  are 
concerned. 

The  procureur  gdnAral  is  assisted  by  deputies  called  avocats  generaux, 
and  the  procureur  de  la  ripuUique  substituts  du  procurers. 

It  is  seen  that  the  functions  of  the  procureur  are  very  different  from 
those  of  the  public  prosecutor  in  England,  and  that  this  term  is  by  no 
means  a  translation  of  procureur  (see  Parquet). 

Procureur  and  Advocate- General  is  the  official  title  of  the  principal 
law  officer,  and  Substitute  Procureur-General  of  the  second  law  officer 
of  the  Crown  in  Mauritius.    See  also  Channel  Islands. 
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Production,  Census  of-— By  sec.  l  of  the  Census  of 
Production  Act,  1906,  6  Edw.  vii.  c.  49,  it  is  provided  that  a  census  of 
production  be  taken  in  1908,  and  subsequently  at  such  intervals  as  the 
Board  of  Trade  may  decide.  The  taking  of  the  census  is  under  the 
Board  of  Trade,  and  the  expenses,  incurred  with  the  consent  of  Treasury, 
are  paid  out  of  money  provided  by  Parliament  (s.  2).  The  following 
are  the  persons  required  to  make  returns : — {a)  The  occupier  of  every 
factory  or  workshop  within  the  meaning  of  the  Factory  and  Workshop 
Act,  1901  (see  Factories)  ;  {h)  the  owner,  agent,  or  manager  of  every 
mine  and  quarry ;  (c)  every  builder,  i.e.  a  person  who  by  way  of  trade 
or  business  undertakes  the  construction  or  alteration  of  a  building  or 
any  part  thereof ;  {cl)  every  person  who  by  way  of  trade  or  business 
executes  works  of  construction,  alteration,  or  repair  of  railroads,  tram- 
roads,  harbours,  docks,  canals,  sewers,  roads,  embankments,  reservoirs, 
or  walls,  or  of  laying  or  altering  gas  or  water-pipes,  or  telegraphic,  tele- 
phonic, or  electric  lines  or  works,  or  any  other  prescribed  works  ;  (e)  every 
person  who  by  way  of  trade  or  business  gives  out  work  to  be  done  else- 
where than  on  his  premises ;  (/)  every  person  carrying  on  any  other 
trade  or  business  which  may  be  prescribed  by  the  Board  of  Trade 
{s.  2  and  schedule). 

The  particulars  to  be  given  by  those  who  are  liable  to  make  a  return 
are — The  nature  of  the  trade  or  business;  particulars  relating  to  the 
output ;  the  number  of  days  on  which  work  was  carried  on ;  the  number 
of  persons  employed  ;  the  power  used  or  generated ;  or  such  of  them  as 
the  Board  may  prescribe,  and  also  particulars  relating  to  such  other 
matters  of  a  like  nature,  except  the  amount  of  wages,  as  may  be  neces- 
sary for  ascertaining  the  quantity  and  value  of  production.  The  period 
for  which  particulars  are  to  be  given  is  the  calendar  year  next  pre- 
oeding  the  date  of  the  census,  or  any  part  thereof  which  may  be 
prescribed,  but  the  Board  has  power  to  alter  the  period.  Particulars 
as  to  the  quantity  of  output  shall  not  be  required,  except  in  the 
•case  of  articles  the  quantity  of  which  is  required  to  be  entered  by 
the  official  import  or  export  list  on  importation  or  exportation,  and 
particulars  shall  not  be  required  in  greater  detail  than  in  those  lists 
<s.  3). 

No  individual  return,  nor  any  part  thereof,  nor  any  answer  to  any 
question  put  for  the  purposes  of  the  Act  may  be  published  without  the 
-consent  of  the  owner  for  the  time  being  of  the  undertaking.  Except 
for  the  purposes  of  a  prosecution  under  the  Act  no  person  not  engaged 
in  connection  with  the  census  may  see  any  individual  return.  Every 
person  engaged  in  the  census  must  make  a  declaration  of  secrecy,  and 
any  person  acting  in  contravention  of  such  declaration  is  guilty  of  a 
misdemeanor  (s.  6  (1)).  Any  person  who,  having  possession  of  information 
which  to  his  knowledge  has  been  disclosed  in  contravention  of  this 
isection,  publishes  or  communicates  the  same  is  also  guilty  of  a  mis- 
demeanor (s.  6  (5)).  Provision  is  also  made  for  the  safeguarding  of 
trade  secrets  and  trading  profits,  and  the  prevention  of  the  identification 
of  particulars  with  individual  businesses  (s.  6  (2),  (3)). 

Any  person  who — 

Wilfully  refuses  or  without  lawful  excuse,  neglects  to  fill  up  the 
form  delivered  to  him  under  the  Act  to  the  best  of  his  knowledge  and 
belief,  or  to  sign  and  deliver  it  as  required ;  or 

Wilfully  makes,  signs,  or  delivers,  or  causes  to  be  made,  signed,  or 
-delivered,  any  false  return;  or  refuses  to  answer  or  wilfully  gives  a 
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false  answer  to  any  question  necessary  for  obtaining  the  information 
required  by  the  Act  is  liable  for  each  offence  to  a  fine  not  exceeding 
£10,  and  in  case  of  a  continuing  offence  to  a  further  fine  not  exceeding 
£5  for  each  day  during  which  the  offence  continues.  In  the  case  of 
false  returns  and  answers  the  offence  is  deemed  to  continue  until  a  true 
return  or  answer  is  made  or  given. 

The  Board  of  Trade  has  by  Order,  dated  Feb.  12, 1908  (St.  R  &  0.,  1908, 
No.  143),  ordered  a  census  of  production  in  respect  of  the  calendar 
year  1907,  reserving  power  to  alter  the  period  in  cases  where  the 
prescribed  period  is  inconvenient. 

Production  of  Ccstui-quc-vic— See  Life,  Estates 
FOR,  Vol.  VIII.,  at  p.  272. 

Professional  lYIIsconduct.— See  Infamous  Conduct; 
Advocate  ;  Bak  ;  Medical  Peactitionek  ;  Solicitor  ;  Stock  Exchange. 

Professional  Witness.— See  Evidence,  Vol.  V.,  at  p.  369 ; 

Medical  Jurisprudence,  Vol.  IX.,  at  p.  125. 

Profits. — "The  words  profits  and  gains  are  used  in  the  Income 
Tax  Acts  in  two  senses — (1)  Gross  profits;  (2)  net  profits  (Peacock, 
Income  Tax  Acts,  p.  114).  It  is  "  the  incomings  of  the  concern,  after 
deducting  the  expenses  of  earning  them  "  {Mersey  Bocks  v.  Lucas,  1883,. 
8  App.  Cas.  891,  903,  Earl  of  Selborne;  Erichsen  v.  Last,  1881,  8 
Q.  B.  D.  414).  In  Bussell  v.  Town  and  County  Bank,  1888,  13  App. 
Cas.  418,  it  was  held  that  a  banking  company,  whose  manager  resided 
in  the  bank  building,  was  entitled  to  deduct  from  its  profits  liable 
to  income  tax  the  rent  or  value  of  the  whole  building,  including  the 
part  where  the  manager  resides  (see  also  Paddington  Burial  Board 
v.  Inland  Bevenue,  1884,  13  Q.  B.  D.  9 ;  St.  Andrew's  Hospital  v. 
Shearsmith,  1887,  19  Q.  B.  D.  624). 

In  La^t  V.  London  Assurance  Co.,  1885,  10  App.  Cas.  438,  in  the- 
House  of  Lords  (Lords  Blackburn  and  Fitzgerald ;  Lord  Bramwell 
dissenting),  it  was  ruled  that  bonuses  by  an  insurance  company  to 
participating  policy-holders  are  "  profits  "  chargeable  with  income  tax. 
See  also  Styles  v.  New  York  Life  Insurance  Co.,  1889,  14  App.  Cas.  381 ;. 
and  Clerical  and  Medical  Life  Assurance  Society  v.  Carter,  1889,  22 
Q.  B.  D.  444;  BquitaUe  Life  Insurance  Co.  (U.S.)  v.  Bishop,  1899, 
2  Q.  B.  439 ;  and  Scottish  Widows  Fund  v.  Allan,  1900,  3  Eraser  (Sc.) 
129).  As  to  the  meaning  of  the  term  profits  with  reference  to  the 
business  of  joint-stock  companies,  see  Be  Barrow  Hcematite  Steel  Co., 
[1902]  1  Ch.  353,  365. 

Profits  a  prendre. — A  profit  a  prendre  is  a  right  similar  ta 
an  easement,  but  distinguished  from  it  by  the  special  feature  entitling 
the  dominant  owner  to  take  something  from  the  land  of  the  servient 
owner  for  his  own  use  or  benefit.  An  easement  entitles  the  dominant 
owner  to  enter  his  neighbour's  land  and  make  some  use  of  it,  but  without 
taking  any  tangible  profit  from  the  soil,  or  to  prevent  his  neighbour 
doing  something  on  his  own  land,  as,  for  instance,  building,  for  the 
benefit  of  the  dominant  owner ;  while  a  profit  it  prendre  entitles  him  not 
only  to  enter  the  land,  but  to  take  something  from  it  for  his  own  use 
{[Bailey  v.  Appleyard,  1838,  8  A.  &  E.  161;  47  E.  K.  537];  see  Ease- 
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ment).  As  illustrations  of  these  rights  respectively,  we  may  mention 
rights  of  way,  that  is,  rights  permitting  a  man  to  walk  over  another's 
soil  to  the  dominant  tenement,  or  to  use  a  watercourse  flowing  through 
another's  land  for  the  benefit  of  his  own  property,  or  of  uninterrupted 
light  to  a  building,  as  easements;  and  rights  to  enter  and  take  away 
stones,  or  turf,  or  fish  from  another's  water,  or  to  hunt  or  shoot  and 
take  away  game  [(  Wickham  v.  Rawkes,  1840,  7  M.  &  W.  63 ;  56  R.  R. 
623)],  and  rights  of  common,  as  profits  a  prendre.  This  distinction  was 
drawn  in  the  case  of  Peers  v.  Lucy  (6  Will.  &  Mary,  4  Mod.  Rep.  355), 
where  it  was  said :  "  The  word  '  easement '  is  known  in  law,  but  here  the 
thing  itself  is  set  forth — namely,  to  catch  fish — and  certainly  no  instance 
can  be  given  of  a  prescription  for  such  a  liberty  by  such  a  word  or 
name."  [See  Loi^d  Chesterfield  v.  Harris,  [1908]  1  Ch.  230.]  What  would 
appear  at  first  sight  to  be  an  exception  to  this  principle  is  the  case 
of  a  right  to  enter  land  and  take  water  for  use  elsewhere.  This  is 
an  easement  and  not  a  profit  a  'pre'ndre,  because  water  is  not  a  part 
of  the  produce  of  the  soil,  nor  the  property  of  the  owner  of  the  land 
where  it  is  standing  or  over  which  it  is  flowing.  The  right,  therefore,  is 
no  exception  to  the  general  rule  {Bace  v.  Ward,  1855,  4  El.  &  Bl.  702). 
[The  right  of  washing  and  watering  cattle  in  a  pond,  and  using  the 
water  for  culinary  purposes,  is  not  a  'profit  cb  prendre,  but  may  be  an 
easement  {Manning  v.  Wasdale,  1836,  5  A.  &  E.  758 ;  44  R.  R.  576). 
A  right  to  carry  away  litter  is  a  profit  a  prendre,  and  may  be  proved 
by  prescription  {Earl  de  la  Warr  v.  Miles,  1881,  17  Ch.  D.  535).] 

Another  distinction  between  easements  and  profits  db  prendre  is  that 
easements  can  only  exist  in  connection  with  and  for  the  benefit  of  a 
dominant  estate,  while  profits  a  prendre  may  be  had  in  gross,  that  is  the 
dominant  owner  may  be  entitled  to  them  irrespectively  of  any  estate  in 
land,  and  simply  as  belonging  and  having  belonged  to  him  and  his 
ancestors.  Instances  of  profits  a  prendre  in  gross  may  be  found  in  the 
cases  of  Shuttleworth  v.  Le  Fleming,  1865, 19  C.  B.  N.  S.  687,  and  Welcome 
V.  Upton,  1840,  6  Mee.  &  W.  536 ;  55  R.  R.  727. 

A  profit  a  prendre  is  not  a  corporeal  right,  that  is  a  right  to  any  part 
of  the  soil,  but  it  is  incorporeal,  inasmuch  as  it  is  a  right  merely  to  enter 
and  take  some  indefinite  part  or  product  of  the  soil,  and  in  this  respect 
the  right  is  analogous  to  an  easement.  This  may  be  illustrated  from 
the  case  of  Chetham  v.  Williamson,  1804,  4  East,  469 ;  which  was  an 
action  of  trover  for  coals,  where  the  right  granted  by  deed  was  at  all 
times  thereafter  to  enter  certain  land  to  search  for  and  dig  for  coal  or 
stone  or  any  other  mine  or  mineral  whatsoever,  and  the  same  to  take, 
have,  and  carry  away  to  the  grantee's  own  use.  Here  the  right  granted 
was  not  to  all  the  coal  and  stone  in  the  soil,  which  would  have  been  a 
grant  of  a  definite  part  of  the  soil,  but  a  right  to  enter  and  take  any  that 
might  be  found,  which  conferred  no  exclusive  right  to  dig  for  coal,  and 
no  title  to  any  of  the  coal  till  appropriated  by  digging  and  possession 
taken.  A  similar  instance  may  be  found  in  Wilkinson  v.  Proud,  1843, 
11  Mee.  &  W.  33 ;  63  R.  R.  507. 

Profits  a  prendre,  like  easements,  can  be  acquired  either  by  grant  or 
prescription,  but  grants  may  be  presumed  to  have  been  made  in  many 
cases  of  ancient  user,  and  in  all  cases  of  prescription,  although  no 
evidence  can  be  adduced  of  their  existence  in  point  of  fact  (see  Ease- 
ment and  Prescription).  [A  grant  of  an  exclusive  right  of  fishing  in  a 
river  is  a  grant  of  a  profi^t  k  prendre,  for  it  includes  the  right  to  carry 
away  the  fish  caught  {Fitzgerald  v.  Firhank,  [1897]  2  Ch.  96)].     A 
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difference,  however,  exists  between  prescription  for  an  easement  and 
prescription  for  o.  profit  d  prendre.  At  common  law  there  was,  before  the 
date  of  the  Prescription  Act,  2  &  3  Will.  iv.  c.  71,  no  difference  between 
them ;  user  had  to  be  proved  from  time  immemorial,  which,  however, 
in  later  times  was  presumed  on  proof  of  user  for  twenty  years  in  the 
absence  of  evidence  of  its  actual  commencement.  In  Bailey  v.  Appleyard, 
1838,  8  Ad.  &  E.  161;  47  R.  K.  537,  there  had  been  enjoyment  for  twenty- 
eight  years,  which  Littledale,  J.,  said  would  have  been  sufficient  before 
the  Act.  But  by  the  Prescription  Act,  2  &  3  Will.  iv.  c.  71,  it  is 
expressly  laid  down  in  the  first  section  that  "  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or  grant  to 
any  right  of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed 
from  or  upon  any  land  .  .  .  shall,  where  such  right,  profit  or  benefit  shall 
have  been  actually  taken  and  enjoyed  by  any  persons  claiming  right 
thereto  without  interruption  for  the  full  period  of  thirty  years,  be 
defeated  or  destroyed  by  showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period 
of  thirty  years  .  .  .  and  when  such  right,  profit,  or  benefit  shall  have 
been  so  taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty  years, 
the  right  thereto  shall  be  deemed  absolute  and  indefeasible.  .  .  ."  In 
the  case  of  easements,  the  periods  appointed  for  statutory  prescription 
were  respectively  twenty  and  forty  years  instead  of  thirty  and  sixty. 
It  has  been  held  that  the  purpose  of  the  legislature  in  thus  fixing  these 
periods  for  prescription  was  not  to  supersede  the  common  law  (except 
in  the  case  of  light,  Tapliny  v.  Jones,  1865,  11  H.  L.  C.  290;  11  E.  K. 
1344),  but  merely  to  shorten  the  periods  for  which  it  was  necessary  to 
bring  evidence  of  user  without  the  risk  of  the  claim  being  defeated  by 
evidence  of  the  commencement  of  the  user  or  of  non-user  at  some  remote 
period  {Holford  v.  Hankinson,  1844,  5  Q.  B.  584 ;  Annesley  v.  Glover,  1875, 
L.  R  11  Ch.  283). 

Though  easements  and  certain  rights  possessed  by  bodies  of  persons 
in  gross,  as  rights  of  inhabitants  of  a  place  to  sport  or  walk  over  land, 
may  be  claimed  by  custom,  profits  d  prendre  cannot,  except  in  the  case 
of  manorial  customs.  The  reasons  for  this  are  elaborately  argued  in 
Gateward's  Case,  4  Jac.  I.,  6  Co.  Eep.  59  Z>;  77  E.  R.  344;  Cro.  (2)  152; 
79  E.  R.  133.  [In  other  words,  profits  d  prendre  can  be  claimed  by  pre- 
scription but  not,  except  in  the  case  of  copyholds,  by  custom  {Blewett  v. 
Tregonning,  1835,  3  Ad.  &  E.  585 ;  42  R.  R.  463).]  (See  also  Mellor  v. 
Spateman,  21  Car.  ii.,  1  Wms.  Saund.  340c,  note  3;  85  E.  R.  492 ;  Constable 
V.  Nicholson,  1863,  14  C.  B.  K  S.  239.)  ["  Owners  and  occupiers,"  as 
being  too  indefinitely  described,  cannot  claim  by  prescription  {Tilbury  v. 
Silva,  1890,  45  Ch.  D.  78),  but  where  it  is  proved  that  from  time  imme- 
morial and  without  interruption  the  inhabitants  of  a  borough  have 
enjoyed  a  right  of  fishery,  an  original  grant  to  the  corporation  in  trust 
for  the  inhabitants  will  be  presumed  {Goodman  v.  Saltash,  1882,  7  App. 
Cas.  633) ;  see  article  Fisheries,  Vol.  VI.  p.  88.]  Freeholders  of  a  manor, 
whatever  the  number  (by  subdivision)  can  claim  by  prescription  a  free 
fishery  within  the  manor  {Lord  Chesterfield  v.  Harris,  [1908]  1  Ch.  230). 

Rights  of  Common  are  undoubtedly  the  class  oi  profits  d prendre  most 
frequently  met  with.  According  to  the  judgment  of  the  justices  in 
Gateward's  Case,  supra,  there  are  four  kinds  of  rights  of  common,  namely, 
common  appendant,  appurtenant,  in  gross,  and  by  reason  of  vicinage. 
Mr.  Serjeant  Stephen  {Com.,  vol.  i.  p.  621)  divides  these  rights  into  five 
sorts  or  species,  namely,  common  of  Pasture,  or  the  right  of  feedino- 
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cattle  ;  common  of  Piscary,  or  the  right  of  fishing ;  common  of  Turbary, 
or  the  right  of  cutting  turf;  common  of  Estovers,  or  the  right  of 
cutting  wood ;  and  common  in  the  Soil,  or  the  right  of  digging  for  coal, 
minerals,  stones,  or  the  like  (see  Mines  and  Minerals).  Of  these,  the 
same  learned  author  says,  common  of  pasture  is  the  principal,  being  the 
right  which  a  man  has  to  feed  his  beasts  on  another's  land,  and  that  this 
and  the  three  next  mentioned  species  of  common  had  all,  no  doubt, 
when  originally  established,  reference  to  the  same  object,  that  is  the 
maintenance  and  carrying  on  of  husbandry — common  of  piscary  being 
given  for  the  sustenance  of  the  tenant's  family,  common  of  turbary  for 
his  fuel,  and  common  of  estovers  for  repairing  his  house,  his  instruments 
of  tillage,  and  the  necessary  fences  of  his  grounds.  As  to  common 
appendant,  common  appurtenant,  common  in  gross,  and  common  by 
reason  of  vicinage,  see  article  Common. 

Common  of  shack  is  a  right  somewhat  similar  to  common  of  pasture. 
It  is  a  right  belonging  to  individuals  occupying  lands  lying  together  in 
the  same  common  field  to  turn  out  their  beasts  after  harvest  to  feed 
promiscuously  in  that  field. 

Common  of  pasture  may  be  limited  or  unlimited  as  to  time,  that  is 
it  may  be  limited  to  particular  parts  of  the  year  or  enjoyable  all  the  year 
round;  but  as  to  the  number  of  beasts  for  which  it  can  be  enjoyed 
it  must  always  (except  in  the  case  of  common  in  gross)  be  limited,  that 
is  restricted  to  some  particular  number,  as  for  all  cattle  levant  and 
couchant,  that  is  for  such  cattle  as  the  dominant  land  is  capable  of 
maintaining  in  winter.  Common  of  pasture  is  sometimes  called 
common  without  member;  not  that  the  number  is  unlimited,  but 
because  seasons  vary  and  the  dominant  land  may,  in  some  years,  be 
capable  of  sustaining  more  than  in  others.  This  expression  distin- 
guishes the  right  from  one  where  the  number  is  absolutely  fixed,  but 
still  it  is  certain  or  can  be  reduced  to  a  certainty  as  to  number. 
Common  in  gross  may  be  limited  as  to  number  or  absolutely  unlimited, 
in  which  case  it  is  called  a  common  without  stint  or  sans  nomhre. 

Under  the  Statute  of  Merton  (20  Hen.  in.  c.  4)  the  lord  of  a  manor 
might  inclose  so  much  of  his  waste  land  against  common  of  pasture, 
though  not  against  common  of  estovers  or  turbary,  as  he  pleased  for 
tillage  or  growing  wood,  if  he  left  sufficient  common  for  those  entitled 
thereto.  This  inclosure  was  called  "  approving,"  which  meant  the  same 
as  "  improving."  Of  late  years,  however,  inclosure  of  commons  has  been 
regulated  and  carried  on  to  a  great  extent  under  the  General  Inclosure 
Act,  41  Geo.  III.  c.  109,  and  the  more  recent  Statute  8  &  9  Vict.  c.  118, 
and  numerous  local  Acts  of  Parliament. 

See  also  Inclosure  Acts  ;  Metropolitan  Commons  ;  Partition. 

{Authorities. — See  Stephens,  Commentaries,  vol.  i. ;  and  Hall  on 
Profits  a  Prendre^ 

Profits,  Mesne. — See  Kecovery  of  Land. 

Prohibited  Degrees- — The  following  is  the  Table  of 
Kindred  and  Affinity,  usually  printed  with  the  Book  of  Common 
Prayer,  which  sets  out  that  persons  related  as  therein  stated  "are 
forbidden  in  Scripture,  and  our  laws,  to  marry  together."  As  regards 
the  degree  of  wife's  sister,  the  law  was  amended  in  1907  as  stated 
below.    For  the  history  of  the  Table,  see  Affinity;  Consanguinity; 


8  PROHIBITED  DEGREES 

and  the  statute  known  as  Lyndhurst's  Act,  being  the  Marriage  Act, 
1835,  5  &  6  Will.  IV.  c.  54:— 


A  MAN   MAY  NOT  MARRY  HIS 

1.  Grandmother. 

2.  Grandfather's  wife. 

3.  Wife's  grandmother. 

4.  Father's  sister. 

5.  Mother's  sister. 

6.  Father's  brother's  wife. 

7.  Mother's  brother's  wife. 

8.  Wife's  father's  sister. 

9.  Wife's  mother's  sister. 

10.  Mother. 

11.  Stepmother. 

12.  Wife's  mother. 

13.  Daughter. 

14.  Wife's  daughter. 

15.  Son's  wife. 

16.  Sister. 

17.  Wife's  sister. 

18.  Brother's  wife. 

19.  Son's  daughter. 

20.  Daughter's  daughter. 

21.  Son's  son's  wife. 

22.  Daughter's  son's  wife. 

23.  Wife's  son's  daughter. 

24.  Wife's  daughter's  daughter. 

25.  Brother's  daughter. 

26.  Sister's  daughter. 

27.  Brother's  son's  wife. 

28.  Sister's  son's  wife. 

29.  Wife's  brother's  daughter. 

30.  Wife's  sister's  daughter. 


A  WOMAN  MAY   NOT  MARRY  HER 

1.  Grandfather. 

2.  Grandmother's  husband. 

3.  Husband's  grandfather. 

4.  Father's  brother. 

5.  Mother's  brother. 

6.  Father's  sister's  husband. 

7.  Mother's  sister's  husband. 

8.  Husband's  father's  brother. 

9.  Husband's  mother's  brother. 

10.  Father. 

11.  Stepfather. 

12.  Husband's  father. 

13.  Son. 

14.  Husband's  son. 

15.  Daughter's  husband. 

16.  Brother. 

17.  Husband's  brother. 

18.  Sister's  husband. 

19.  Son's  son. 

20.  Daughter's  son. 

21.  Son's  daughter's  husband. 

22.  Daughter's  daughter's  husband. 

23.  Husband's  son's  son. 

24.  Husband's  daughter's  son. 

25.  Brother's  son. 

26.  Sister's  son. 

27.  Brother's  daughter's  husband. 

28.  Sister's  daughter's  husband. 

29.  Husband's  brother's  son. 

30.  Husband's  sister's  son. 


But  by  the  Deceased  Wife's  Sister's  Marriage  Act,  1907, 7  Ed.  vii.  c.  47, 
it  has  been  provided  that  no  marriage  heretofore  or  hereafter  contracted 
between  a  man  and  his  deceased  wife's  sister,  within  the  realm  or  with- 
out, shall  be  deemed  to  have  been  or  shall  be  void  or  voidable,  as  a  civil 
contract,  by  reason  only  of  such  affinity,  except  that,  where  before 
August  28,  1907  (the  date  of  the  passing  of  the  Act)  any  such  marriage 
shall  have  been  annulled,  or  either  party  thereto  (after  the  marriage  and 
during  the  life  of  the  other)  shall  have  lawfully  married  another,  it  shall 
be  deemed  to  have  become  and  to  be  void  upon  and  after  the  day  upon 
which  it  was  so  annulled,  or  upon  which  either  party  thereto  lawfully 
married  another  as  aforesaid  (s.  1).  But,  notwithstanding  the  Act,  a  man 
may  not  marry  the  sister  of  his  divorced  wife,  or  of  his  wife  by  whom 
he  has  been  divorced,  during  the  lifetime  of  such  wife  (s.  3);  and 
the  word  "sister"  in  the  Act  is  to  include  a  sister  of  the  half-blood 
(s.  5). 


PEOHIBITION 
Prohibition. 


TABLE  OF  CONTENTS, 

Nature  of  the  Writ  of  Prohibition        9 
Courts    from    which    Prohibition 


10 

Courts  to  which  Prohibition  Lies  .       11 

Principles  upon  which  Prohibition 
is  Granted  ....       13 

Excess  of  Jurisdiction  .  .  13 
Ecclesiastical  Courts  .  .  14 
County  Courts  .  .  .  .15 
Personal  Interest  of  Judge  .  17 
Action  against  Foreign  Sove- 
reign .  .  .  .  .17 
Judicial  Proceedings         .  .       17 


Wrong    Decision    of    Inferior 

Court 18 

Waiver 18 

Jurisdiction  when  Discretionary  19 
Partial  Prohibition  ...  20 
Injunction  in  Lieu  of  Prohibi- 
tion        20 

Procedure  to  obtain  Prohibition     .  21 

Application  for   Writ  of  Pro- 
hibition        .         .         .         .21 

Form  of  Writ  of  Prohibition     .  23 

Stay  of  Proceedings  ...  23 

Appeal 23 

Costs 24 


Nature  of  the  Writ  of  Prohibition. — The  writ  of  prohibition  is 
a  prerogative  writ  issued  out  of  a  Court  of  superior  jurisdiction,  and 
directed  to  the  judge  of  an  inferior  Court,  or  to  a  party  to  a  suit  in  an 
inferior  Court,  or  to  any  other  person  whom  it  may  concern,  commanding 
that  no  further  proceedings  be  had  in  a  particular  cause. 

Prohibition  is  a  writ  of  ancient  origin,  and  was  the  prerogative 
remedy  provided  by  the  common  law  for  encroachment  of  jurisdiction 
by  any  inferior  tribunal.  It  is,  as  is  the  case  with  most  of  the  institu- 
tions of  the  common  law,  impossible  to  gauge  accurately  the  antiquity 
of  the  writ  of  prohibition ;  to  do  so,  indeed,  would  serve  no  useful 
purpose ;  but  it  may  be  mentioned  that  Glanville,  writing  in  the  reign 
of  Henry  ii.  (circ.  1181),  refers  to  cases  of  prohibition  issued  to  the 
Ecclesiastical  Courts  (see  Glanville,  De  Legibus,  lib.  iv.  chaps,  xii.-xiv.), 
and  there  is  an  authentic  instance  of  the  grant  of  a  writ  of  prohibition 
against  a  bishop  in  the  third  year  of  the  reign  of  Edward  i.  (see  2  KoUe, 
Abr.,  1668,  p.  281);  nor  is  there  any  reason  for  supposing  that  these 
were  by  any  means  the  earliest  instances  of  its  issue. 

Formerly  the  most  important  application  of  the  writ  of  prohibition 
was  in  cases  arising  in  the  Ecclesiastical  Courts,  at  a  time  when  the 
jurisdiction  of  those  Courts  was  very  much  more  extensive  than  at 
present.  The  superior  Courts  of  common  law  have  from  the  earliest 
times,  exercised  a  controlling  influence  over  the  ecclesiastical  jurisdic- 
tion and  jealously  restrained  any  excess  of  jurisdiction  by  means  of 
prohibition.  Frequent  instances  are  to  be  found  of  prohibitions  being 
issued  to  the  Ecclesiastical  Courts,  not  only  where  they  had  trespassed 
upon  the  jurisdiction  of  the  common  law,  but  also  in  every  other  case 
of  excess  of  authority,  even  though  the  cognisance  of  the  matter  did 
not  properly  belong  to  any  other  tribunal  (see  Begistrum  Brevium, 
1634 ;  Fitzherbert,  Natura  Brevium ;  Comyns,  Dig.,  tit.  "  Prohibition  " 
(F  1)).  And  it  has  always  been  held  sufficient,  in  order  to  give  the 
temporal  Courts  a  right  of  interfering,  to  show  a  want  of  jurisdiction 
in  the  Ecclesiastical  Courts,  without  pointing  out  any  other  remedy  (see 
Lloyd  on  Prohibition,  1849,  chap.  vii.  p.  24). 

Sir  Edward  Coke  in  his  Institutes  states  that  prohibitions  by  law 
are  to  be  granted  at  any  time  to  restrain  a  Court  to  intermeddle  with  or 
execute  anything  which  by  law  they  ought  not  to  hold  plea  of,  and  the 
King's  Courts  that  may  award  prohibitions,  being  informed  either  by 
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the  parties  themselves  or  by  any  stranger  that  any  Court,  temporal  or 
ecclesiastical,  doth  hold  plea  of  that  whereof  they  have  not  jurisdiction, 
may  lawfully  prohibit  the  same  as  well  after  judgment  and  execution  as 
before  (2  List.,  602). 

Sir  Matthew  Hale,  writing  of  the  jurisdiction  of  the  ecclesiastical 
and  other  inferior  Courts,  and  the  general  superintendence  of  the 
common  law  in  relation  to  those  Courts,  says :  "  First,  as  the  laws  and 
statutes  of  the  realm  have  prescribed  to  those  Courts  their  bounds 
and  limits,  so  the  Courts  of  common  law  have  the  superintendency 
over  those  Courts  to  keep  them  within  the  limits  and  bounds  of 
their  several  jurisdictions,  and  to  judge  and  determine  whether  they 
have  exceeded  those  bounds  or  not;  and  in  case  they  do  exceed 
their  bounds,  the  Courts  at  common  law  issue  their  prohibitions  to 
restrain  them,  directed  either  to  the  judge  or  party,  or  both ;  and  also, 
in  case  they  exceed  their  jurisdiction,  the  officer  that  executes  the 
sentence,  and  in  some  cases  the  judge  that  gives  it,  are  punishable  in 
the  Courts  at  common  law,  sometimes  at  the  suit  of  the  King,  some- 
times at  the  suit  of  the  party,  and  sometimes  at  the  suit  of  both,  accord- 
ing to  the  variety  and  circumstances  of  the  case.  Secondly,  the  common 
law  and  the  judges  of  the  Courts  of  common  law  have  the  exposition  of 
such  statutes  or  Acts  of  Parliament  as  concern  either  the  extent  of  the 
jurisdiction  of  those  Courts,  whether  ecclesiastical,  maritime,  or  mili- 
tary, or  the  matters  depending  before  them;  and  therefore,  if  those 
Courts  either  refuse  to  allow  these  Acts  of  Parliament,  or  expound  them 
in  any  other  sense  than  is  truly  and  properly  the  exposition  of  them, 
the  King's  great  Courts  of  the  common  law  who  next  under  the  King 
and  his  Parliament  have  the  exposition  of  those  laws  may  prohibit  and 
control  them  "  {History  of  the  Common  Law,  chap.  ii.). 

This  supervision  of  the  Common  Law  Courts  over  the  jurisdiction  and 
acts  of  the  various  inferior  Courts  has  now,  since  the  Judicature  Act, 
1873,  devolved  upon  the  King's  Bench  Division  of  the  High  Court  of 
Justice.  The  jurisdiction  with  regard  to  the  granting  of  the  extra- 
ordinary remedy  by  means  of  the  prerogative  writ  of  prohibition  is 
now,  as  will  appear  in  the  course  of  this  article,  to  a  large  extent  dis- 
cretionary. 

The  remedy  by  prohibition  is  preventive  rather  than  corrective. 
In  this  respect  prohibition  is  to  be  distinguished  from  mandamus,  for 
a  mandamus  is  issued  to  compel  the  performance  of  some  act  which 
ought  to  be  done,  and  which  has  not  been  done  (see  Mandamus)  ;  and 
a  prohibition,  on  the  other  hand,  is  issued  to  prevent  the  doing  of  an 
act  which  ought  not  to  be  done,  or,  in  other  words,  to  restrain  the 
doing  of  an  act  in  excess  of  jurisdiction. 

Prohibition  being  an  extraordinary  remedy  of  a  prerogative  nature, 
the  jurisdiction  in  prohibition  is  only  to  be  resorted  to  in  the  absence 
of  any  other  adequate  legal  remedy,  and  the  existence  of  another  com- 
plete remedy  would  be  a  ground  for  refusing  the  writ.  It  follows 
therefore  that  prohibition  will  not  lie  in  any  case  where  there  is  a 
sufficient  remedy  by  appeal  from  the  judgment  or  order  of  the  inferior 
Court  (see  further  on  this  point  the  cases  referred  to  post,  under  the 
head  Wrong  Decision  of  Inferior  Court), 

Courts  from  which  Prohibition  Issues.— A  prohibition,  says 
Blackstone,  is  a  writ  issuing  properly  only  out  of  the  Court  of  King's 
Bench,  being  the  King's  prerogative  writ ;  but  for  the  furtherance  of 
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justice  it  may  now  also  be  had  in  some  cases  out  of  the  Court  of  Chan- 
cery, Common  Pleas,  or  Exchequer,  directed  to  the  judges  and  parties 
of  a  suit  in  any  inferior  Court,  commanding  them  to  cease  from  the 
prosecution  thereof,  upon  a  suggestion  that  either  the  cause  originally, 
or  some  collateral  matter  arising  therein,  does  not  belong  to  that  juris- 
diction, but  to  the  cognisance  of  some  other  Court  (Black.  Com.,  bk.  iii. 
p.  112). 

Under  the  old  system,  therefore,  applications  for  prohibition  might 
have  been  made  to  the  Court  of  Common  Pleas,  the  Court  of  Exchequer, 
or  to  the  Court  of  King's  Bench  separately.  Since  the  merger  of  those 
Courts  by  the  Judicature  Act,  1873,  it  is  the  usual  practice  for  writs  of 
prohibition  to  be  moved  for  from  the  Crown  side  of  the  King's  Bench 
Division.  There  is,  however,  as  has  recently  been  pointed  out,  nothing 
necessarily  confining  prohibition  to  Crown  practice,  and  it  is  incorrect 
to  say  that  it  essentially  and  virtually  belongs  to  the  Crown  side  of  the 
King's  Bench  Division  (see  per  Bowen,  L.J.,  The  Eecepta,  [1893]  P.  (C.  A.), 
at  p.  263).  Writs  of  prohibition  have  been  granted  by  the  Chancery 
Division  (see  Jones  v.  Slee,  1886,  32  Ch.  D.  (C.  A.)  585 ;  In  re  Briton 
Medical  and  General  Life  Association,  1888,  39  Ch.  D.  61).  And  it  has 
recently  been  held  that  by  virtue  of  the  Judicature  Act,  1873,  a  judge 
of  the  Admiralty  Division  has  all  the  powers  as  to  prohibition  of  a 
judge  of  the  High  Court  {The  Becepta,  [1893]  P.  (C.  A).  255). 

There  appears  to  have  been  a  practice  of  issuing  writs  of  prohibition 
out  of  the  Petty  Bag  Office  on  a  mere  formal  affidavit  that  there  was 
no  cause  of  action  within  the  jurisdiction  of  the  inferior  Court.  That 
a  writ  should  issue  prohibiting  a  County  Court  without  any  judicial 
sanction  was  an  anomaly.  It  was  held  that  a  judge  of  the  High  Court 
sitting  at  chambers  had  jurisdiction  to  set  aside  a  writ  of  prohibition 
issued  out  of  the  Petty  Bag  Office  directed  to  a  County  Court  (see 
Amstell  V.  Lessor,  1885,  16  Q.  B.  D.  187). 

Courts  to  which  Prohibition  Lies. — With  regard  to  the  question 
of  what  Courts  may  be  restrained  by  prohibition,  it  was  stated  by  Coke, 
C.J.,  in  the  Court  of  King's  Bench  in  the  reign  of  James  I.,  that  "  we 
here  in  this  Court  may  prohibit  any  Court  whatsoever,  if  they  trans- 
gress and  exceed  their  jurisdiction.  And  there  is  not  any  Court  in 
Westminster  Hall  but  may  be  by  us  here  prohibited,  if  they  do  exceed 
their  jurisdictions,  and  all  this  is  clear  and  without  any  question  " 
{Warner  v.  Suckerman  and  Coates,  1615,  3  Bulst.,  at  p.  120).  Notwith- 
standing this  general  statement,  however,  there  appear  to  be  very  few, 
if  any,  reported  cases  in  which  a  prohibition  was  actually  granted  by 
the  Court  of  King's  Bench  to  any  of  the  Common  Law  Courts  at  West- 
minster, or  to  the  Court  of  Chancery  (see  Shortt  on  Informations, 
Mandamus,  and  Prohibition,  p.  427).  But  the  question  is  now  of  no 
practical  importance,  the  old  Courts  of  Common  Law  and  Chancery 
having  been  merged  in  the  High  Court  of  Justice  by  the  Judicature 
Act,  1873,  and  it  being  expressly  provided  by  that  Act  (s.  24  (5)) 
that  no  cause  or  proceeding  at  any  time  pending  in  the  High  Court 
of  Justice  or  before  the  Court  of  Appeal,  shall  be  restrained  by 
prohibition  or  injunction. 

There  is  no  decision  as  to  whether  a  prohibition  will  lie  to  the 
Judicial  Committee  of  the  Privy  Council.  There  has,  indeed,  been  a 
strong  expression  of  opinion  that  the  Judicial  Committee  of  the  Privy 
Council,  so  long  as  it  is  exercising  ecclesiastical  jurisdiction,  is  subject 
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to  the  controlling  jurisdiction  of  the  King's  Bench  by  way  of  prohibi- 
tion (see  per  Cockburn,  C.J.,  Martin  v.  Mackonochie,  1878,  3  Q.  B.  D., 

at  p.  747).  .      ,     „ 

Ix)rd  Blackburn,  in  his  judgment  in  the  same  case,  in  the  House 
of  Lords,  said :  "  I  think  that  there  is  authority  for  saying  that  the 
temporal  Court  proceeding  in  prohibition  to  restrain  excess  of  jurisdic- 
tion in  the  Court  ecclesiastical  is  not  bound  by  a  decision  of  even  the 
highest  Court  of  Appeal  in  ecclesiastical  matters"  (ibid.,  1881,  6  App. 
Cas.,  at  p.  447 ;  see  also  per  Lord  Denman,  C.J.,  Chesterton  v.  Farlar, 
1838,  7  Ad.  &  E.,  at  p.  719).  On  the  other  hand,  there  is  no  case  to 
be  found  in  which  prohibition  has  been  granted  against  the  Privy 
Council,  and  the  jurisdiction  was  doubted  in  some  of  the  judgments  in 
the  House  of  Lords  in  the  case  of  Martin  v.  Mackonochie,  though  that 
case  leaves  the  question  undetermined. 

It  may  be  stated  generally  that  prohibition  will  lie  to  all  Courts  of 
inferior  jurisdiction,  and  even  to  a  pretended  Court  (see  per  Holt,  C.J., 
Chambers  v.  Jennings,  1702,  2  Salk.  553). 

The  writ  has  from  time  to  time  been  granted  to  numerous  Courts 
that  have  now  ceased  to  exist,  which  it  is  therefore  needless  to  specify. 
A  prohibition  may  issue  to  a  Court  exercising  criminal  jurisdiction,  as 
well  as  to  a  civil  Court  (see  JR.  v.  Hereford,  1860,  3  El.  &  El.  115).  So 
the  writ  will  lie  to  a  coroner  (ibid.),  to  a  recorder  (see  Liverpool  United 
Gas  Light  Co.  v.  The  Overseers  of  the  Poor  of  Everton,  1871,  L.  R.  6  C.  P. 
414),  to  petty  sessions  (see  B.  v.  Higgins,  1843,  8  Q.  B.  149,  note),  to 
Quarter  Sessions  (see  B.  v.  Justices  of  Middlesex,  1881,  45  J.  P.  420 ; 
see  also  Pomfraye's  Case,  1629,  Lit.  163;  B.  v.  London  Justices,  [1893] 
2  Q,  B.  476 ;  to  Licensing  Justices  at  the  General  Annual  Licensing 
Meeting,  B.  v.  Tolhurst,  [1905]  2  K.  B.  478),  and  to  naval  and  military 
courts-martial  and  prize  Courts  (see  Grant  v.  Gould,  1792,  2  Black.  (H.), 
at  p.  100;  see  also  Smart  v.  Wolff,  1789,  3  T.  E.  323).  And,  among 
Courts  of  civil  jurisdiction,  prohibition  has  been  granted  to  the  various 
Ecclesiastical  Courts,  the  University  Courts  (see  Chancellor,  etc.,  of 
Oxford  V.  Taylor,  1841,  1  Q.  B.  952),  the  Palatine  Courts,  the  County 
Courts,  the  Mayor's  Court  of  the  City  of  London  (see  Alde7'ton  v.  Archer, 
1884,  14  Q.  B.  D.  1 ;  see  also  The  Mayor,  etc.,  of  London  v.  Cox,  1866, 
L.  R.  2  H.  L.  239;  Kutner  v.  Phillips,  [1891]  2  Q.  B.  (C.  A.)  267),  the 
Salford  Hundred  Court  (see  Farrow  v.  Hague,  1864,  3  H.  &  C.  101 ; 
Chadwick  V.  Ball,  1885,  14  Q.  B.  D.  855 ;  Whitehead  v.  Butt,  1891, 
7  T.  R.  609),  and  the  Liverpool  Court  of  Passage  (see  B.  v.  The  Mayor, 
etc.,  of  Liverpool,  1887,  18  Q.  B.  D.  510;  Fellowes  v.  The  Lord  Stanley, 
[1893]  1  Q.  B.  98). 

Moreover,  of  recent  times  prohibition  has  been  granted  to  prevent 
acts  by  various  public  bodies  of  statutory  creation,  such,  for  example, 
as  Railway  Commissioners  (see  South-Eastern  Bly.  Co.  v.  The  Bailway 
Commissioners  and  Mayor,  etc.,  of  Hastings,  1881,  6  Q.  B.  D.  586), 
Inclosure  and  Improvement  Commissioners  (see  Church  v.  The  Lnclosure 
Commissioners,  1862,  11  C.  B.  N.  S.  664),  Tithe  Commissioners  (see 
In  re  Ystradgunlais  Tithe  Commutation,  1844,  8  Q.  B.  32 ;  see,  however. 
In  re  Appledore  Tithe  Commutation,  1845,  ibid.  139 ;  Commissioners  of 
Income  Tax  (see  B.  v.  General  Commissioners  of  Taxes  for  ClerkenwelL 
[1901]  2  K.  B.  879). 

And  it  has  been  said  that  the  Court  should  not  be  chary  of  exercis- 
ing the  power  of  prohibition,  and  that  whenever  the  legislature  intrusts 
to  any  body  of  persons,  other  than  to  the  superior  Courts,  the  power 
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of  imposing  an  obligation  upon  individuals,  the  Court  ought  to  exercise 
as  widely  as  they  can  the  power  of  controlling  those  bodies  of  persons 
if  they  admittedly  attempt  to  exercise  powers  beyond  those  given  to 
them  by  Act  of  Parliament  (see  per  Brett,  L. J.,  B.  v.  Local  Government 
Board,  1882,  10  Q.  B.  D.,  at  p.  321). 

Principles  upon  which  Prohibition  is  Granted. — Excess  of  Juris- 
diction.—  Prohibition  is,  as  a  rule,  granted  to  restrain  a  Court  from 
acting  without  jurisdiction  or  in  excess  of  its  jurisdiction. 

The  general  doctrine  is  that  prohibition  will  never  be  granted  where 
the  Court  sought  to  be  affected  by  it  has  clear  jurisdiction  (see,  for 
example.  In  re  The  New  Par  Consols,  Ltd.  (No.  2),  [1898]  1  Q.  B.  669), 
unless  it  is  proceeding  in  a  manner  contrary  to  the  principles,  not 
the  rules,  of  the  common  law  (see  Ex  parte  Story,  1852,  12  C.  B., 
at  p.  777). 

It  is  a  well-known  rule  of  the  common  law,  which  has  already  been 
referred  to,  that  the  King's  Courts  that  may  award  prohibitions,  being 
informed  either  by  the  parties  themselves  or  by  any  stranger  that  any 
Court,  temporal  or  ecclesiastical,  doth  hold  plea  of  that  whereof  they 
have  not  jurisdiction,  may  lawfully  prohibit  the  same  as  well  after 
judgment  and  execution  as  before  (see  2  Inst.,  602  ;  see  aX^o  per  Pollock, 
B.,  B.  V.  The  Judge  of  the  County  Court  of  Lincolnshire,  1887,  20  Q.  B.  D., 
at  p.  170). 

In  other  words,  prohibition  will  generally  be  granted  where  an 
inferior  Court  acts  without  jurisdiction  or  in  excess  of  jurisdiction. 
And  even  though  the  inferior  Court  has  jurisdiction  as  to  part  of  the 
subject-matter  of  the  action,  yet  if  there  be  any  portion  of  the  cause  of 
action  which  is  beyond  the  jurisdiction,  prohibition  will  lie  (see  Bowland 
\,  Hockenhull,  1691,  Kaym.  (Ld.)  698;  Lord  Camden  v.  Horme,  1791, 
4  T.  R.  397 ;  Gold  v.  Turner,  1874,  L.  E.  10  C.  P.  149). 

But  where  the  subject  of  a  suit  in  an  inferior  Court  is  within  the 
jurisdiction  of  that  Court,  though  in  the  proceedings  a  matter  be  stated 
which  is  out  of  its  jurisdiction,  yet  unless  it  is  proceeding  to  try  such 
matter  prohibition  will  not  lie  (see  Dutens  v.  Bohson,  1789,  1  Black.  (H.) 
100 ;  see  also  Bead  v.  Brown,  1888,  22  Q.  B.  D.  128). 

Where  the  superior  Court  is  clearly  of  opinion  both  with  regard  to  the 
facts  and  the  law  that  the  inferior  Court  is  acting  in  excess  of  or  without 
jurisdiction,  the  writ  of  prohibition  will  be  granted,  and  in  such  a  case,  it 
was  formerly  said,  neither  the  smallness  of  the  claim  nor  delay  on  the  part 
of  the  applicant  is  a  reason  for  refusing  the  writ  (see  Worthington  v. 
Jeffries,  1875,  L.  R.  10  C.  P.  379). 

In  Courts  where  there  are  formal  pleadings  the  jurisdiction  is  ousted, 
and  prohibition  will  consequently  lie,  as  soon  as  any  matter  that  may 
involve  a  question  which  is  not  cognisable  by  the  Court  is  pleaded  (see 
Tinniswood  v.  Pattison,  1846,  3  C.  B.  243).  On  the  other  hand,  to  deprive 
the  Court  of  jurisdiction  in  cases  where  there  are  no  pleadings,  it  must 
appear  affirmatively  in  evidence  that  a  matter  has  arisen  over  which  the 
Court  has  no  authority  (see  Lilley  v.  Harvey,  1848,  17  L.  J.  Q.  B.  357 ; 
Lloyd  V.  Jones,  1848, 17  L.  J.  C.  P.  206).  Where  an  inferior  Court  proceeds 
in  a  cause  properly  within  its  jurisdiction,  no  prohibition  will  be  awarded 
until  the  pleadings  raise  some  issue  which  the  Court  is  incompetent 
to  try  (see  The  Mayor,  etc.,  of  London  v.  Cox,  1866,  L.  R.  2  H.  L. 
239). 

As  a  general  rule,  in  order  to  give  an  inferior  Court  jurisdiction,  it  is 
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necessary  that  the  cause  of  action  should  have  arisen  within  the  local 
limits  of  such  Court,  or  that  the  defendant,  and  in  some  cases  both 
plaintiff  and  defendant,  be  resident  within  such  limits,  at  the  time 
the  action  is  brought ;  hence  in  cases  where,  though  the  subject-matter 
of  the  action  is  within  the  jurisdiction  but  the  case  is  not  within  the 
local  limits  of  the  Court,  prohibition  will  lie  (see  Bowland  v.  Hockenhulle, 
1691, 1  Raym.  (Ld.)  698  ;  Jacobs  v.  Brett,  1875,  L.  R.  20  Eq.  1 ;  Hawes  v. 
Paveley,  1876,  1  C.  P.  D.  418 ;  Moore  and  Another  v.  Gamgee,  1890,  25 
Q.  B.  b.  244). 

In  any  case  where  an  inferior  Court  encroaches  upon  or  interferes 
with  the  jurisdiction  of  the  superior  Courts,  prohibition  will  lie,  as,  for 
example,  where  an  inferior  Court  takes  cognisance  of  a  case  in  respect 
of  which  an  action  is  pending  in  a  superior  Court,  or  where  an  action  is 
brought  in  an  inferior  Court  on  a  judgment  of  a  superior  Court  (see 
Anonymous,  1614,  1  Rolle,  54). 

Any  irregularity,  also,  on  the  part  of  the  judge  of  an  inferior  Court, 
such  as  will  amount  to  an  excess  of  jurisdiction,  will  be  ground  for  a 
prohibition,  although  the  case  may  in  other  respects  be  within  his  juris- 
diction ;  but  prohibition  will  not  lie  in  respect  of  a  mere  mistake  made 
by  a  judge  not  amounting  to  an  excess  of  jurisdiction  (see  Jones  v.  Jones, 
1848,  17  L.  J.  Q.  B.  170).  In  such  cases,  however,  unless  the  judge  has 
actually  exceeded  his  jurisdiction,  prohibition  will  not  lie  (see  Zohrah  v. 
Smith,  1848,  ibid,  174 ;  Ex  parte  Raijner,  1847, 17  L.  J.  C.  P.  16 ;  Eobinson 
V.  Lenaghan,  1848,  17  L.  J.  Ex.  174). 

Among  the  various  recent  applications  of  the  writ  of  prohibition  it 
may  be  mentioned  that  the  writ  has  been  granted  to  restrain  proceedings 
in  a  County  Court  against  a  friendly  society  {Jones  v.  Slee,  1886,  32  Ch.  D. 
(C.  A.)  585),  to  restrain  proceedings  before  a  magistrate  against  a  company 
for  not  forwarding  to  the  Registrar  of  Joint  Stock  Companies  a  list  of 
members  and  summary  sufficiently  complying  with  the  requirements 
of  sec.  26  of  the  Companies  Act,  1862  (see  In  re  Briton  Medical  and 
General  Life  Association,  1888,  39  Ch.  D.  61),  and  to  restrain  justices 
from  hearing  and  determining  an  information  against  a  postmaster  under 
the  Weights  and  Measures  Act,  1878,  for  using  a  false  scale  supplied  by 
the  Post  Office,  on  the  ground  that  such  an  inquiry  was  not  within  the 
scope  of  the  justices'  jurisdiction  (see  B,  v.  Justices  of  Bromley,  1890, 
38  W.  R.  253). 

Ecclesiastical  Courts. — The  principles  upon  which  the  superior  Courts 
of  common  law  proceed  in  exercising  their  jurisdiction  as  to  granting  a 
Prohibition  to  the  Ecclesiastical  Courts  were  reviewed  in  the  case  of 
Veley  v.  Burder,  1841,  12  Ad.  &  E.  265.  In  that  case  Tindal,  C.J.,  in 
his  judgment  in  the  Exchequer  Chamber  {ibid.  pp.  311,  312),  stated 
that  "  the  first  and  largest  class  of  cases  in  which  prohibitions  have 
been  granted  by  the  Queen's  Courts  at  Westminster  is  where  a  plain 
and  manifest  excess  of  jurisdiction  has  appeared  to  have  been  claimed 
or  exercised  by  the  Ecclesiastical  Court.  The  others  are  founded  on 
the  general  principle  that,  notwithstanding  the  subject-matter  is  of 
ecclesiastical  cognisance,  the  party  would  receive  some  wrong  or  injury 
by  the  course  of  proceeding  in  the  Ecclesiastical  Court,  or  be  deprived 
of  some  benefit  or  advantage  to  which  the  common  or  statute  law  would 
•entitle  him.  One  class  of  these  cases  is,  where  such  Court  is  proceeding 
to  try  a  matter  which  is  triable  only  by  the  common  law ;  as  a  custom, 
prescription,  or  modus.  Another,  where,  in  a  case  of  spiritual  cognisance, 
-a  collateral  question  arises  which  is  not  properly  of  spiritual  cognisance ; 
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in  which  case  the  Courts  of  common  law  oblige  them  to  admit  such 
evidence  as  the  common  law  would  allow  (see  Breedon  v.  Gill,  1697, 

1  Raym.  (Ld.),  at  p.  222),  as  when,  for  example,  a  lease  is  offered  to  be 
proved  in  an  Ecclesiastical  Court,  and  is  rejected  because  by  their  law 
two  witnesses  are  required ;  or,  for  the  same  reason,  where  the  fact 
in  dispute  is  the  payment  of  a  legacy.  Another,  where  the  spiritual 
Court  takes  upon  itself  the  construction  of  statute  law,  and  decides 
contrary  to  the  construction  which  is  put  upon  the  statute  by  the 
temporal  Courts.  And  lastly,  another  class  of  exceptions,  which  seems 
to  apply  itself  more  closely  to  the  case  before  us,  namely,  that  the 
spiritual  Courts  being  always  bound  to  declare  the  common  law,  when 
it  becomes  necessary  to  declare  it,  in  the  same  manner  as  the  Common 
Law  Courts  would  do — when,  as  in  the  present  instance,  the  very  ground- 
work and  foundation  of  the  proceedings  of  the  spiritual  Court  is  the 
holding  of  a  supposed  church  rate  to  be  a  valid  rate,  which,  upon  the 
construction  of  a  Court  of  common  law,  is  held  to  be  no  rate  at  all. 
In  such  case,  in  order  to  prevent  the  conflict  which  would  arise  from 
a  decision  taking  place  one  way  in  the  spiritual  Court  and  the  opposite 
way  in  the  Courts  of  common  law,  the  prohibition  is  allowed  to  go  '* 
(see  also  'per  Lord  Ellenborough,  C.J.,  Gould  v.  Gapjper,  1804,  5  East, 
at  p.  371). 

The  jurisdiction  with  regard  to  prohibition  of  the  Ecclesiastical  Courts 
has  been  thus  laid  down  in  a  later  case.  The  temporal  Courts  cannot  take 
notice  of  the  practice  of  the  Ecclesiastical  Courts,  or  entertain  a  question 
whether  in  any  particular  cause,  admitted  to  be  of  ecclesiastical  cognisance, 
the  practice  has  been  regular.  Thus,  in  the  case  of  a  defect  which  is  a 
matter  of  procedure  and  not  of  jurisdiction,  such  as  the  objection  that 
the  chancellor  of  a  diocese  has  given  judgment  without  consulting  the 
bishop  after  being  requested  to  do  so,  the  remedy  is  by  appeal,  and  the 
objection  cannot  be  raised  by  prohibition  (see  R.  v.  Tristram,  [1901] 

2  K.  B.  141). 

The  only  instances  in  which  the  temporal  Courts  can  interfere  by  way 
of  prohibiting  any  particular  proceeding  in  an  ecclesiastical  suit  are  those 
in  which  something  is  done  contrary  to  the  general  law  of  the  land,  or 
manifestly  out  of  the  jurisdiction  of  the  Court  {per  Littledale,  J.,  Ex  parte 
Smyth,  1835,  3  Ad.  &  E.,  at  p.  724). 

The  writ  of  prohibition  will  therefore  lie  to  the  Ecclesiastical  Courts 
to  restrain  proceedings  by  them  in  any  case  over  the  subject-matter  of 
which  they  have  no  jurisdiction.  It  is  not  within  the  province  of  this 
article  to  examine  the  jurisdiction  of  the  Ecclesiastical  Courts,  but  it  may 
be  mentioned,  by  way  of  illustration,  that  it  was  provided  by  a  statute  of 
the  reign  of  Edward  I.  that  all  pleas  concerning  rights  to  freehold,  and  all 
actions  concerning,  or  for  the  recovery  of,  money,  debts,  and  chattels 
(except  so  far  as  they  related  to  wills  and  matrimony,  in  respect  of  which 
the  Ecclesiastical  Courts  had  jurisdiction  until  comparatively  recently), 
and  all  crimes,  misdemeanors,  and  acts  amounting  to  a  breach  of  the 
peace,  must  be  tried  by  the  King's  Courts.  Prohibition,  therefore,  would 
lie  to  restrain  any  Ecclesiastical  Court  from  taking  cognisance  of  any 
such  matter  over  which  they  have  no  jurisdiction  (see  2  Coke,  iTist.,  600 ; 
Comyns,  Dig.,  tit.  "  Prohibition  "  (F  5) ;  Bacon,  Ahr.,  tit.  "  Prohibition ;  *' 
Fitzherbert,  Natura  Brevium,  40 ;  Burn,  Ecclesiastical  Lavj,  9th  ed.,  1842, 
tit.  "  Prohibition  "). 

County  Courts. — Prohibition  is  available  against  a  County   Court 
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judge  in  any  case  where  he  acts  without  jurisdiction  or  in  excess  of  his 
jurisdiction.  The  jurisdiction  of  the  County  Courts  is  purely  statutory, 
and  is  now  defined  by  the  County  Courts  Act,  1888,  and  by  the  rules 
made  thereunder  (see  County  Courts;  see  also  Jones  y.  Currey,  1851, 
2  L.  M.  &  P.  474;  Knowlcs  v.  Holden,  1855,  24  L.  J.  Ex.  223;  Smith  v. 
Pryse,  1857,  7  El.  &  Bl.  339 ;  Brovm  v.  Cocking,  1868,  L.  R.  3  Q.  B.  672 ; 
ToniUns  v.  JoTies,  1889,  22  Q.  B.  D.  599 ;  M'Intosh  v.  Simpson,  [1901] 
1  Q.  B.  487 ;  Lumley  v.  Osborn,  ibid.  532). 

When  an  order  was  made  in  a  County  Court  action  appointing  a 
receiver  to  receive  the  interest  of  a  sum  in  the  hands  of  trustees,  and 
ordering  the  trustees  to  pay  a  specific  amount  out  of  the  interest  to  the 
receiver  half-yearly  until  satisfaction  of  the  judgment,  it  was  held  that, 
as  it  depended  on  the  absolute  discretion  of  the  trustees  whether  any- 
thing should  be  paid  to  the  judgment  debtor,  such  an  order  for  payment 
could  not  be  made  against  the  trustees,  who  were  not  parties  to  the 
action ;  and  the  County  Court  judge  having  exceeded  his  jurisdiction  in 
making  the  order,  the  proper  remedy  was  by  prohibition  (see  B.  v.  The 
Judge  of  the  County  Court  of  Lincolnshire,  1887,  20  Q.  B.  D.  167).  So 
where  the  judge  of  a  Court  had  without  jurisdiction  ordered  the  high 
bailifl'  of  a  foreign  County  Court  to  pay  damages  to  the  plaintiff  for 
negligence  in  levying  an  execution,  which  had  been  issued  in  the 
County  Court,  but  was  sent  for  execution  to  the  foreign  County 
Court,  it  was  held  that  the  high  bailiff  was  entitled  to  a  writ  of 
prohibition  (B.  v.  The  Judge  of  the  County  Court  of  Shropshire,  1887, 
20  Q.  B.  D.  242).  Prohibition  has  recently  been  granted  to  prevent 
further  proceedings  in  a  County  Court  on  the  ground  that  it  had  no 
jurisdiction  to  make  an  order  for  the  service  of  a  summons  on  a 
defendant  in  Scotland,  notwithstanding  that  there  was  an  alternative 
remedy  open  to  the  defendant  by  application  to  the  County  Court  judge 
to  set  aside  the  service  {Channel  Coaling  Co.  v.  Boss,  [1907]  1  K.  B. 
145). 

Prohibition  will  not  be  granted  to  review  the  decision  of  the  judge 
of  a  County  Court  where,  on  the  face  of  the  plaint,  the  subject-matter 
stated  is  clearly  within  his  jurisdiction,  but  where  the  fact  on  which  his 
jurisdiction  depends  rests  upon  conflicting  evidence  (see  Joseph  v.  Henry, 
1850,  1  L.  M.  &  P.  388).  But  where  there  is  no  conflict  of  evidence, 
and  by  reason  of  an  erroneous  decision  in  point  of  law  the  judge 
has  exercised  a  jurisdiction  which  does  not  by  law  exist,  prohibition 
should  issue  (see  per  Cockburn,  C.J.,  Elstone  v.  Bose,  1868,  9  B.  &  S.,  at 
p.  513). 

And  where  a  judge  of  an  inferior  Court  purports  to  give  himself 
jurisdiction  by  misconstruing  an  Act  of  Parliament,  the  superior  Courts 
will  interfere  by  prohibition ;  and  on  the  same  principle  a  County  Court 
judge  cannot  give  himself  jurisdiction  by  wrongly  construing  a  document 
(see  per  Pollock,  B.,  B.  v.  The  Judge  of  the  County  Court  of  Lincolnshire, 
1887,  20  Q.  B.  D.,  at  p.  170). 

On  the  other  hand,  a  prohibition  to  a  County  Court  judge  will  always 
be  refused  in  cases  where  he  is  acting  within  his  jurisdiction  (see  Payne 
V.  Hogg,  [1900]  2  Q.  B.  43). 

So  where  the  judge  of  a  County  Court  having  jurisdiction  in  winding 
up  companies  made  an  order  of  committal  for  disobedience  of  an  order 
made  by  him  in  the  course  of  the  winding  up  of  a  company,  on  an 
application  being  made  for  a  prohibition  to  him  on  the  ground  that  he 
had  not  jurisdiction  to  make  the  order  for  committal,  it  was  held  that. 
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he  being  invested  for  the  purposes  of  the  winding-up  jurisdiction  with 
the  powers  of  the  High  Court,  a  prohibition  could  not  be  granted  {In  re 
The  New  Par  Consols,  Ltd.  (No.  2),  [1898]  1  Q.  B.  669 ;  see  also  Payne  v. 
Hogg,  [1900]  2  Q.  B.  43). 

And  a  prohibition  will  not  lie  to  a  County  Court  judge  who  has 
granted  a  new  trial  on  the  ground  of  the  misconduct  of  the  jury, 
although  there  was  no  evidence  to  warrant  him  in  so  doing,  if  the 
subject  of  the  suit  and  the  application  for  a  new  trial  were  within  his 
competence  and  jurisdiction  (see  B,  v.  The  County  Court  Judge  of 
Greenwich,  1888,  37  W.  K.  (C.  A.)  132). 

Nor  does  prohibition  lie  to  a  County  Court  judge  who  is  exercising 
bankruptcy  jurisdiction  {B.  v.  Northallerton  County  Court  Judge,  [1898] 
2  Q.  B.  680). 

Personal  Interest  of  Judge. — A  judge  of  an  inferior  Court  will,  on  a 
similar  principle,  be  prohibited  from  taking  cognisance  of  any  case  in 
which  he  is  personally  interested. 

It  is  a  leading  principle  of  English  law  that  no  one  is  allowed  to  be 
a  judge  in  his  own  case ;  in  other  words,  the  least  pecuniary  interest  in 
the  subject-matter  of  the  litigation  will  disqualify  any  person  from 
acting  as  a  judge  (see  per  Stephen,  J.,  B.  v.  Farrant,  1887,  20  Q.  B.  D., 
at  p.  60  ;  see  also  Dimes  v.  The  Proprietors  of  the  Grand  Junction  Canal, 
1852,  3  H.  L.  C.  759).  So  any  order  made  by  a  magistrate  in  a  matter  in 
which  he  has  any  direct  pecuniary  interest  is  voidable  (see  B.  v.  The 
Becorder  of  Camlridge,  1857,  8  El.  &  Bl.  637).  And  where  a  judge  or 
magistrate  has  any  such  substantial  interest  in  the  subject-matter  of  the 
litigation  as  to  make  it  likely  that  he  has  a  bias  in  the  matter,  though 
it  be  not  a  pecuniary  interest,  he  is  disqualified  from  acting  in  the  case 
(see  Anonymous,  1698,  1  Salk.  396  ;^er  Blackburn,  J.,  B.  v.  Band,  1866, 
L.  E.  1  Q.  B.,  at  p.  232 ;  B.  v.  Meijer  and  Others,  1875,  1  Q.  B.  D.,  at  p. 
177 ;  B.  V.  Handsley,  1881,  8  Q.  B.  D.,  at  p.  387).  On  the  other  hand, 
where  a  magistrate  has  not  such  a  substantial  interest  in  the  result  of 
the  hearing  as  to  make  it  likely  that  he  would  have  a  bias,  he  will  not 
be  disqualified  from  taking  part  in  the  decision  of  a  case  (see  the  cases 
last  referred  to).  So  the  fact  that  a  magistrate  has  been  subpoenaed,  and 
it  is  intended  to  call  him  as  a  witness  at  the  hearing,  is  not  a  legal  dis- 
qualification from  sitting ;  and  the  High  Court  will  not,  on  that  ground, 
grant  a  prohibition  to  the  magistrate  from  sitting  (see  B.  v.  Farrant,. 
1887,  20  Q.  B.  D.  58). 

Action  against  Foreign  Sovereign. — The  writ  of  prohibition  is  available 
to  prevent  an  action  or  any  legal  proceedings  in  English  Court  against 
a  foreign  sovereign  who  has  not  submitted  to  the  jurisdiction  (see  De 
Eaher  v.  The  Queen  of  Portugal,  Wadsworth  v.  The  Queen  of  Spain,  1851, 
17  Q.  B.  171),  for  a  foreign  sovereign  cannot  be  sued  in  the  English  Courts 
for  acts  done  by  him  in  his  sovereign  capacity  in  his  own  country  (see 
The  Duke  of  Brunswick  v.  The  King  of  Hanover,  1848,  2  H.  L.  C.  1) ;  and 
in  respect  of  acts  done  in  this  country,  the  Courts  have  no  jurisdic- 
tion over  an  independent  foreign  sovereign,  unless  he  submits  to  the 
jurisdiction  (see  Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.) 
149). 

Judicial  Proceedings. — Prohibition,  however,  lies  only  to  restrain 
judicial  proceedings.     It  is  a  rule,  therefore,  that  proceedings  which  are 
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not  of  a  judicial  character  will  not  be  restrained  by  prohibition  (see  Ex 
parte  Death,  1852, 18  Q.  li.  647 ;  see  also  In  re  The  Local  Government  Board, 
Ex  parte  The  Commimoners  of  Kingstown,  1885,  16  L.  K.  Ir.  Q.  B.  150). 
Nor  will  prohibition  lie  to  restrain  any  act  or  proceedings  belonging  to 
the  executive  Government  (see  Chabot  v.  Viscount  Morpeth  and  Others, 
Commisdoners  of  Woods  and  Forests,  1850,  15  Q.  B.  446). 

There  must,  indeed,  be  some  suit  or  proceedings  actually  pending, 
for  it  has  been  laid  down  that  the  Court  will  not  grant  a  prohibition 
quia  timet  (see  Hill  v.  Bird,  1672,  Aleyn,  56). 

Wron^  Decision  of  Inferior  Court. — It  is  an  important  and  well- 
established  principle  that  an  erroneous  decision,  or  the  improper 
admission  or  rejection  of  evidence  by  any  inferior  Court,  excepting  the 
Ecclesiastical  Courts,  will  not  afford  ground  for  a  prohibition.  The  use 
of  the  writ  of  prohibition  is  to  prevent  inferior  tribunals  acting  without 
authority,  and  not  to  remedy  improper  decisions  to  which  they  may 
come  (see  per  Parke,  B.,  In  re  Burnford,  1848,  12  Jur.  361).  The  judg- 
ment of  an  inferior  Court,  however  erroneous  it  may  be,  is  binding  until 
it  is  reversed  on  appeal.  But  the  rule  with  regard  to  the  spiritual 
Courts  is  different,  for  the  judges  of  those  Courts  do  not  act  according 
to  the  common  law  (see  per  Coltman,  J.,  Ex  parte  Rayner,  1847,  17  L.  J. 
C.  P.  16).  In  such  Courts,  where  a  decision  in  a  temporal  matter  is 
given  which  conflicts  with  the  rules  of  the  common  law,  if  a  statute  is 
misconstrued,  or  if  the  common-law  rules  of  evidence  are  deviated  from, 
a  prohibition  may  be  granted  (see  per  Lord  Mansfield,  C.J.,  Full  v. 
Hutchins,  1776,  2  Cowp.,  at  p.  423;  Juxon  v.  Byron,  1672,  2  Lev.  64; 
Bastard  v.  Stukely,  1677,  iUd.  209 ;  Shotter  v.  Friend,  1689,  2  Salk.  547 ; 
see  also  Comyns,  Dig.,  tit.  "  Prohibition  "). 

If  the  Court  below  have  jurisdiction  over  the  subject,  but  are  mis- 
taken in  their  judgment,  it  is  no  ground  for  a  prohibition,  but  is  only 
matter  of  appeal  (see  Lord  Camden  v.  Home,  1791,  4  T.  R.,  at  p.  397). 

As  a  general  rule,  therefore,  the  writ  of  prohibition,  being  a  pre- 
rogative remedy,  will  not  be  granted  in  cases  where  another  sufficient 
remedy  by  appeal  exists  (see  B.  v.  Commissioners  of  Taxes,  [1901]  2  K.  B. 
380).  For  instance,  appeal,  and  not  prohibition,  would  be  the  proper 
remedy  for  an  erroneous  decision  as  to  a  matter  of  ecclesiastical  pro- 
cedure, where  no  statutory  provision  is  violated  by  the  Ecclesiastical 
Court  (see  Mackonochie  v.  Lord  Penzance,  1881,  6  App.  Cas.  424;  see 
also  B.  V.  Tristram,  [1901]  2  K.  B.  141).  So  a  prohibition  to  the  Divorce 
Court  was  refused  on  the  ground  that  the  question  should  be  disposed 
of  on  appeal  (see  Forster  v.  Forster  and  Ber ridge,  1863,  4  B.  &  S.  187). 
And  where  there  is  an  appeal  from  the  ruling  of  a  County  Court  judge, 
that  is  the  defendant's  proper  remedy,  and  an  application  by  him  for 
a  prohibition  against  the  issue  of  execution  on  the  judgment  will  not  be 
granted  (see  Barker  v.  Palmer,  1881,  8  Q.  B.  D.  9).  The  existence  of  an 
alternative  remedy  does  not,  however,  necessarily  preclude  the  grant  of 
a  writ  of  prohibition  (see  Channel  Coaling  Co.  v.  Boss,  [1907]  1  K.  B.  145). 

Waiver. — In  cases  where  it  does  not  appear  upon  the  face  of  the 
proceedings  that  the  inferior  Court  have  no  jurisdiction,  a  defendant,  by 
allowing  the  Court  to  proceed  without  making  any  protest  or  taking 
any  objection,  waives  his  right  to  subsequently  obtain  a  prohibition 
on  the  ground  of  any  defect  of  jurisdiction  (see  Bu^igin  v.  Bennett,  1767, 
4  Burr.,  at  p.  2037 ;  Yates  v.  Palmer,  1849,  6  D.  &  L.  283). 
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But  where  it  appears  upon  the  face  of  the  proceedings  that  the 
Court  below  have  no  jurisdiction,  a  prohibition  may  be  issued  at  any- 
time, either  before  or  after  sentence,  because,  in  the  words  of  Lord 
Mansfield,  C.J.,  all  is  a  nullity;  it  is  coram  non  judice  {Buggin  v. 
Bennett,  1767,  cited  supra).  Mere  acquiescence  does  not  give  jurisdic- 
tion (see  per  Willes,  J.,  Mayor,  etc.,  of  London  v.  Cox,  1867,  L.  E.  2  H.  L., 
at  p.  283). 

Where  an  inferior  Court  has  no  jurisdiction  from  the  beginning,  a 
party  by  taking  a  step  in  the  cause  before  it  does  not  waive  his  right 
to  object  to  the  want  of  jurisdiction ;  but  jurisdiction  is  sometimes  con- 
tingent, in  which  case  if  the  defendant  does  not  by  objecting  at  the 
proper  time  exercise  his  right  of  destroying  the  jurisdiction,  he  cannot 
do  so  afterwards  (see  per  Erie,  J.,  In  re  Jones,  Jones  v.  James,  1850, 19  L.  J. 
Q.  B.  257). 

Where  the  objection  to  the  jurisdiction  is  one  that  can  be  waived,  a 
defendant  by  appearing  and  contesting  the  action  waives  his  right  to 
object  to  the  jurisdiction,  and  will  not  be  entitled  to  a  prohibition  (see 
Yates  V.  Palmer,  1849,  6  D.  &  L.  283).  So  where  an  action  had  been 
commenced  in  a  County  Court  within  the  district  of  which  the  defendant 
had  carried  on  business  within  six  months  before  the  commencement  of 
the  action,  but  did  not  dwell  or  carry  on  business  at  the  time  of  com- 
mencing the  action,  and  leave  to  sue  in  that  Court  had  not  been 
obtained,  and  the  defendant  appeared  and  the  case  was  partly  heard 
and  then  adjourned,  and  at  the  second  hearing  the  defendant  objected 
to  the  jurisdiction  of  the  Court,  it  was  held  that  the  objection  to  the 
jurisdiction  was  one  which  could  be  waived,  that  the  defendant  had 
waived  it,  and  consequently  was  not  entitled  to  a  prohibition  {Moore 
and  Another  v.  Gamgee,  1890,  25  Q.  B.  D.  244).  But  where  an  action 
has  been  commenced  in  an  inferior  Court,  the  defendant  does  not  by 
-entering  appearance  not  under  protest  and  taking  other  steps  waive  his 
right  to  object  to  the  jurisdiction  so  soon  as  he  ascertains  exactly  what 
the  nature  of  the  plaintiff's  claim  against  him  is  (see  Lee  v.  Cohen,  1895, 
71  L.  T.  (C.  A.)  824). 

Jurisdiction  when  Discretionary. — For  a  long  time  there  was  great 
uncertainty  and  considerable  divergence  of  opinion  as  to  whether  the 
grant  of  a  writ  of  prohibition  was  discretionary,  or  whether  it  was 
demandable  as  of  right. 

It  is  now  clearly  settled  that  in  cases  where  a  total  absence  of  juris- 
diction is  apparent  on  the  face  of  the  proceedings  in  an  inferior  Court, 
the  Court  is  bound  to  issue  a  writ  of  prohibition,  notwithstanding  that 
the  applicant  for  the  writ  has  consented  to  or  acquiesced  in  the  exercise 
of  jurisdiction  by  the  inferior  Court  (see  Farquharson  v.  Morgan,  [1894] 
1  Q.  B.  (C.  A.)  522;  see  also  Buggin  v.  Bennett,  1767,  4  Burr.  2037; 
Yates  V.  Palmer,  1849,  6  D.  &  L.  283 ;  DierUn  v.  Philpot,  [1901]  2  K.  B. 
580 ;  Alderson  v.  Palliser,  ibid.  833 ;  B.  v.  Tristram,  [1902]  1  K.  B.  816). 
Upon  an  application  for  a  writ  of  prohibition  being  made  in  proper 
time,  upon  sufficient  materials,  by  a  party  who  has  not  by  misconduct 
or  laches  lost  his  right,  its  grant  or  refusal  is  not  in  the  mere  discretion 
of  the  Court  (see  Mayor,  etc.,  of  London  v.  Cox,  1867,  L.  K.  2  H  L.,  at 
p.  279). 

On  the  other  hand,  where  the  defect  in  the  jurisdiction  of  the  inferior 
Oourt  is  not  apparent  and  depends  upon  some  fact  in  the  knowledge  of 
the  applicant,  which  he  had  an  opportunity  of  bringing  forward  in  the 
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Court  below,  and  he  has  thought  proper  without  excuse  to  allow  that 
Court  to  proceed  to  judgment  without  setting  up  the  objection  and 
without  moving  for  a  prohibition  in  the  first  instance,  although  it 
would  seem  that  the  jurisdiction  to  grant  a  prohibition  in  respect  of 
the  right  of  the  Crown  is  not  taken  away,  for  mere  acquiescence  does 
not  give  jurisdiction,  yet  considering  the  conduct  of  the  applicant,  the 
importance  of  making  an  end  to  litigation,  and  that  the  writ  though 
of  right  is  not  of  course,  the  Court  would  decline  to  interpose,  except, 
perhaps,  upon  an  irresistible  case,  and  an  excuse  for  the  delay,  such  as 
disability,  malpractice,  or  matter  newly  come  to  the  knowledge  of  the 
applicant  (see  per  Willes,  J.,  Mayor,  etc.,  of  London  v.  Cox,  1867,  L.  E. 
2  H.  L.,  at  p.  283;  see  also  Knowles  v.  Holden,  1855,  24  L.  J.  Ex.  223 ; 
Broad  V.  Perkins,  1888,  21  Q.  B.  D.,  at  p.  534 ;  Farquharson  v.  Morgan, 
[1894]  1  Q.  B.,  at  p.  558). 

The  granting  of  a  writ  of  prohibition  to  an  inferior  Court  that  has 
exceeded  its  jurisdiction  is,  therefore,  in  many  cases,  discretionary  (see 
Broad  v.  Perkins,  1888,  21  Q.  B.  D.  533).  Upon  this  principle  a  pro- 
hibition to  the  Mayor's  Court  which  had  exceeded  its  jurisdiction  was 
refused  where  the  application  for  the  writ  of  prohibition  was  made  after 
judgment  but  before  execution  (ibid.). 

From  the  recent  cases,  therefore,  it  is  clear  that  the  issue  of  the  writ 
of  prohibition  is  not  obligatory  in  every  case  of  an  excess  of  jurisdiction 
on  the  part  of  an  inferior  Court ;  and  in  explanation  of  this  it  has  been 
pointed  out  that  "the  original  groundwork  of  the  jurisdiction  in  pro- 
hibition has  undergone  modification  by  the  decisions  of  recent  times. 
The  Courts  have  ceased  to  look  solely  to  the  necessity  of  guarding  the 
royal  prerogative  from  encroachment,  and  have  had  regard  rather  to  the 
right  of  the  subject  to  be  protected  from  the  process  of  inferior  Courts 
in  matters  out  of  their  province.  It  is  from  this  point  of  view  only 
that  any  person  can  be  said  to  have  a  right  to  a  prohibition,  or  that 
laches,  acquiescence,  or  misconduct  can  be  said  to  disentitle  him  to  the 
aid  of  the  superior  Court ;  language  wholly  inappropriate,  and  considera- 
tions wholly  irrelevant,  if  the  matter  is  viewed  solely  from  the  point  of 
view  of  the  Crown  and  its  rights"  (see  Shortt  on  Informations,  Mandamus,, 
and  Prohibition,  1887,  pp.  445,  446). 

Partial  Prohibition. — It  should  be  mentioned  that  a  partial  prohibi- 
tion, or  a  prohibition  quoad,  as  it  has  been  termed,  may  be  granted  to  an 
inferior  Court.  Thus  where  an  inferior  Court  acts  within  its  jurisdiction 
as  to  part  of  a  suit,  but  exceeds  its  jurisdiction  as  to  part,  a  prohibition, 
though  moved  for  as  a  whole,  may  issue  as  to  the  part  in  excess  (see 
Comyns,  Dig.,  tit.  "Prohibition"  (F.  17);  Lush  v.  Webb,  1665,  1  Sid. 
251 ;  South-Eastern  Ely.  Co.  v.  The  Eaihvay  Commissioners  and  the 
Mayor,  etc.,  of  Hastings,  1881,  6  Q.  B.  D.  586). 

Injunction  in  Lieu  of  Prohibition. — One  of  the  main  objects  of  the 
Judicature  Acts  is  to  enable  the  Court  to  decide,  if  possible,  in  one  pro- 
ceeding all  the  questions  in  dispute  in  the  same  matter  and  between 
the  same  parties ;  and  to  that  end  the  Court  is  empowered  to  grant  an 
injunction  in  all  cases  in  which  it  may  appear  to  the  Court  to  be  just 
and  convenient  (see  Judicature  Act,  1873,  s.  24  (7);  ibid.,  s.  25  (8)). 
That  being  so,  and  every  judge  of  the  High  Court  having  by  virtue 
of  the  Judicature  Acts  jurisdiction  to  grant  prohibition,  the  Court  may,. 
in  any  case  in  which  it  has  power  to  grant  prohibition,  grant  an  injunc- 
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tion  to  restrain  the  proceedings  in  the  inferior  Court  (see  Hedley  v. 
Bates,  1880,  13  Ch.  I).  498).  An  injunction  has,  for  example,  been 
granted  to  restrain  a  landowner  from  taking  proceedings  before  justices 
of  the  peace  on  an  irregular  notice  under  the  Land  Drainage  Act,  1861 
{ibid.).  In  that  case  the  magistrates  had  no  jurisdiction  unless  a  certain 
notice  was  given,  and  the  question  was  whether  a  valid  notice  had  been 
given  or  could  be  given.  The  decision  proceeded  on  the  principle  that 
when  the  whole  matter  is  before  the  Court  in  the  first  instance,  and  the 
Court  has  power  to  decide  whether  the  magistrates  had  jurisdiction,  it 
is  much  more  convenient,  instead  of  granting  a  prohibition,  to  grant  an 
injunction  between  the  same  parties.  The  whole  doctrine  laid  down 
in  Hedley  v.  Bates  was  dependent  on  the  fact  of  the  Court  having  a  case 
to  try  within  its  undoubted  jurisdiction  over  and  above  the  question 
which  the  magistrates  could  decide  (see  ^per  Jessel,  M.E.,  Stannard 
V.  Vestry  of  St.  Giles,  Camherwell,  1882,  20  Ch.  D.  (C.  A),  at  p.  196). 
On  the  other  hand,  when  the  legislature  has  pointed  out  a  special 
tribunal  for  determining  a  question,  as  a  general  rule  proceedings  before 
it  will  not  be  restrained  by  injunction  (ibid.;  see  also  Great  Western 
Ely.  Go.  V.  Waterford  and  Limerick  Ely.  Go.,  1881,  17  Ch.  D.  493),  the 
only  exception  being,  as  is  indicated  above,  that  where  the  question  has 
come  before  another  Court  in  independent  proceedings,  in  which  it 
is  necessary  to  decide  the  whole  matter  between  the  parties,  the 
Court  may  in  such  case  restrain  the  proceedings  elsewhere  by  injunc- 
tion (see  Stannard  v.  Vestry  of  St.  Giles,  Gamberwell,  1882,  20  Ch.  D. 
190). 

Procedure  to  obtain  Prohibition. — Application  for  Writ  of  Pro- 
hibition.— Where  the  Court  to  which  the  prohibition  has  to  go  has  no 
jurisdiction,  a  prohibition  may  be  granted  upon  the  request  of  a  stranger 
as  well  as  of  the  defendant  himself  (see  2  Coke,  Inst.,  607 ;  Comyns,  Dig., 
tit.  "  Prohibition  "  (E) ;  per  Lord  Campbell,  C.J.,  De  Haber  v.  Qiieen  of 
Portugal,  1851,  17  Q.  B.,  at  p.  214).  The  reason  is  that  where  an  inferior 
Court  exceeds  its  jurisdiction  it  is  chargeable  with  a  contempt  of  the 
Crown  as  well  as  a  grievance  to  the  party  {ibid. ;  see  also  Ede  v.  Jackson, 
Fort.  345) ;  therefore  the  King's  Bench,  vested  with  the  power  of 
preventing  all  inferior  Courts  from  exceeding  their  jurisdiction  to  the 
prejudice  of  the  King  and  his  subjects,  is  bound  to  interfere  when  duly 
informed  of  such  an  excess  of  jurisdiction  (see  per  Lord  Campbell,  C.J., 
17  Q.  B.,  at  p.  214).  But  a  party  to  proceedings  on  the  Crown  side  of 
the  King's  Bench  Division  for  prohibition  cannot  be  admitted  to  pro- 
ceed as  a  pauper  {Midleneisen  v,  Coidson,  1888,  21  Q.  B.  D.  3).  And 
applications  by  strangers  are  not  now  encouraged  (see  Short  and  Mellor, 
Gr.  Off.  Pr.,  2nd  ed.  1908,  at  p.  265),  the  granting  of  prohibition  being 
a  matter  of  discretion  (see  Broad  v.  Perkins,  1888,  21  Q.  B.  D.  533). 

The  application  for  prohibition  should  be  made  without  delay,  as 
soon  as  the  inferior  Court  has  acted  in  excess  of  its  jurisdiction.  The 
general  rule  is  that,  when  the  want  of  jurisdiction  does  not  appear  on 
the  face  of  the  proceedings,  a  writ  of  prohibition  will  not  be  granted 
after  judgment  (see  per  Channell,  B.,  Denton  v.  Marshall,  1863,  32  L.  J: 
Ex.,  at  p.  91 ;  see  also  In  re  Poe,  1833,  5  Barn.  &  Adol.  681).  In  cases 
within  the  Public  Authorities  Protection  Act,  1893,  the  application 
must  be  within  the  six  months'  limit. 

The  application  is  usually  made  against  the  judge  of  the  inferior 
Court,  and  also  against  the  other  party  to  the  suit  in  that  Court. 
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An  application  for  a  writ  of  prohibition  on  the  Crown  side  must  be 
made  by  motion  to  a  Divisional  Court,  during  the  sittings,  for  an  order 
nid  in  all  criminal  matters,  and  in  vacation  by  summons  before  a  judge 
at  chambers ;  and  in  civil  proceedings  on  the  Crown  side  by  motion  for 
an  order  nisi,  or  by  summons  before  a  judge  at  chambers  (Crown  Office 
Kules,  1906,  r.  70).  No  summons  to  show  cause  before  a  judge  at 
chambers  is  to  be  issued  for  a  writ  of  prohibition  without  the  leave 
of  a  judge  upon  an  ex  parte  application  (ibid.,  r.  266).  The  application 
must  be  supported  by  affidavits.  As  to  the  affidavits  used  in  support  of 
an  application  on  the  Crown  side  for  a  prohibition,  see  B.  v.  Plymouth 
and  Dartmoor  Ely.  Co.,  1889,  37  W.  R.  334. 

It  was  provided  by  the  K.  S.  C.  of  1888  that  every  application  for 
a  prohibition  to  a  County  Court,  other  than  an  application  by  the 
Attorney-General,  must  be  brought  by  notice  of  motion  served  on  the 
parties  to  the  proceedings  in  the  County  Court,  or  such  of  them  as  may 
not  be  applicants  for  the  prohibition  (see  Order  59,  r.  8a).  The  effect 
of  this  rule  is  that  an  applicant  for  a  writ  of  prohibition  has  the  option 
to  proceed  either  before  a  judge  at  chambers  or  in  open  Court;  but 
if  the  applicant  adopts  the  latter  alternative  he  must  proceed  by 
notice  of  motion  instead  of  applying  for  an  order  nisi  under  the 
former  practice  (see  King  v.  The  Charing  Cross  Bank,  1889,  24 
Q.  B.  D.  27). 

Under  the  County  Courts  Act,  1888,  51  &  52  Yict.  c.  43,  s.  127, 
any  judge  of  the  High  Court  may  hear  and  determine  applications  for 
writs  of  Prohibition  to  any  County  Court,  as  well  during  the  sittings  as 
in  vacation,  and  may  make  such  orders  for  the  issuing  of  such  writs 
as  might  have  been  made  by  the  High  Court.  Sec.  128  of  the  same  Act 
provides  that  when  an  application  is  made  to  the  High  Court  or  a  judge 
thereof  for  a  writ  of  prohibition,  addressed  to  any  County  Court,  the 
matter  is  to  be  finally  disposed  of  by  order,  and  no  declaration  or  further 
proceedings  in  prohibition  are  to  be  allowed.  Upon  any  such  application 
the  judge  of  the  County  Court  is  not  to  be  served  with  notice  thereof, 
and  is  not,  except  by  the  order  of  a  judge  of  the  High  Court,  to  be  required 
to  appear  or  to  be  heard  thereon,  and  is  not,  except  by  such  order,  to  be 
liable  to  any  order  for  the  payment  of  the  costs  thereof ;  but  the  appli- 
cation is  to  be  proceeded  with,  and  heard  in  the  same  manner  in  all 
respects  as  any  case  of  an  appeal  duly  brought  from  a  decision  of  a  judge, 
and  notice  thereof  must  be  given  to  or  served  upon  the  said  parties  as  in 
any  case  of  an  order  made  or  refused  by  a  judge  in  a  matter  within  his 
jurisdiction,  as  the  case  may  be. 

In  cases  where  there  is  any  doubt  as  to  whether  the  writ  of  prohi- 
bition should  be  granted,  the  Court  may  direct  pleadings  as  in  an 
ordinary  action  (see  the  Statute  1  Will.  iv.  c.  21,  s.  1,  an  Act  to 
improve  the  Proceedings  in  Prohibition  and  Writs  of  Mandamus,  which 
is  now  repealed  by  the  Statute  Law  Revision  Act,  1891,  54  &  55  Vict. 
c.  67).  An  appeal  being  available  since  the  Judicature  Acts,  it  is  now 
unusual  to  order  pleadings  in  a  case  of  prohibition  (see  Toomer  v.  London, 
Chatham,  and  Dover  Ely.  Co.,  1877,  2  Ex.  D.,  at  p.  458  ;  Serjeant  v.  Dale, 
1877,  2  Q.  B.  D.,  at  568).  Where,  however,  pleadings  in  prohibition  are 
ordered,  the  pleadings  and  subsequent  proceedings,  including  judgment, 
and  assessment  of  damages,  if  any,  are  to  be  as  nearly  as  may  be  the 
same  as  in  an  ordinary  action  for  damages  (see  R.  S.  C,  1883,  Order  68, 
r.  3;  Crown  Office  Rules  1906,  r.  126;  Stileman-Gibhard  v.  Wilkinson, 
[1897]  1  Q.  B.  749;  see  also  Pleadings). 
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The  order  for  the  writ  of  prohibition  may  be  made  absolute 
ex  parte  in  the  first  instance  on  special  circumstances  being  shown, 
in  the  discretion  of  the  Court  or  judge  (Crown  Office  Eules,  1906, 
r.  71). 

Form  of  Writ  of  Prohibition. — The  form  of  writ  of  prohibition 
contained  in  the  Appendix  to  the  Crown  Office  Eules,  1906  (Form  39), 
is  as  follows: — 

Writ  of  Prohibition. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith,  to  [the  keepers  of  Our  peace  and  Our  Justices 
assigned  to  hear  and  determine  divers  crimes,  trespasses  and  other  offences 
committed  within  Our  county  of  ;  or  otherwise  describe  the 

Co^trt  as  the  case  may  be  and  add  the  party  to  be  prohibited],  greeting. 

Whereas  We  have  been  given  to  understand  that  you,  the  said 
[justices  have  entered  an  appeal  by  A.  B.  against,  etc.].  And  that  the 
said  has  no  jurisdiction  to  hear  and  determine  the  said 

by  reason  that  [here  state  facts  showing  want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the 


Witness,  Richard  Everard,  Baron  Alverstone,  at  the  Eoyal  Courts 
of  Justice,  London,  the  day  of  in  the  year  of  Our 

Lord  one  thousand  nine  hundred  and 

This  writ  was  issued  by,  etc. 

The  rules  as  to  the  preparation,  testing,  and  issuing  of  the  writ  of 
prohibition  are  the  same  as  in  the  case  of  mandamus  (see  Mandamus). 

Stay  of  Proceedings. — The  grant  by  the  High  Court  or  by  any  judge 
of  an  order  or  summons  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  to  any  County  Court  is,  if  so  directed,  to  operate  as  a  stay  of 
proceedings  in  the  action  or  matter  to  which  the  same  relates  until  the 
determination  of  an  order  or  summons,  or  until  the  High  Court  or  a 
judge  thereof  otherwise  order ;  and  the  County  Court  judge  is  from  time 
to  time  to  adjourn  the  trial  of  such  action  or  matter  to  such  day  as  he 
may  think  fit,  until  such  determination  or  until  such  order  be  made; 
but  if  a  copy  of  such  order  or  summons  is  not  served  by  the  party  who 
obtained  it  on  the  opposite  party  and  on  the  registrar  two  clear  days 
before  the  day  fixed  for  the  trial  of  the  action  or  matter,  the  judge  may 
in  his  discretion  order  the  party  who  obtained  the  order  or  summons  to 
pay  all  the  costs  of  the  day,  or  so  much  thereof  as  he  thinks  fit,  unless 
the  High  Court  or  a  judge  thereof  have  made  some  order  respecting 
costs  (County  Court  Act,  1888,  s.  129). 

Appeal. — Before  the  modern  system  of  appeal  was  introduced,  in 
cases  where  the  writ  of  prohibition  had  been  issued  without  due  cause, 
a  writ  termed  a  consultation  might  have  been  granted.  A  consulta- 
tion was  a  writ  in  the  nature  of  a  writ  of  procedendo,  ordering  the 
inferior  Court  to  proceed  with  the  cause  notwithstanding  the  prohi- 
bition; it  was  introduced  by  the  Statutum  de  Consultatione  of  the 
reign  of  Edward  I.,  and  although  originally  applicable  only  to  the 
Ecclesiastical  Courts,  it  was  extended  to  all  Courts  of  inferior  juris- 
diction. For  further  information  as  to  the  old  writ  of  consultation, 
see  Registrum  Brevium,  1634,  pp.  44-58 ;  Fitzherbert,  Natura  Brevium,  tit. 
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"Writ  of  Consultation,"  pp.  50  et  seq.;  Comyns,  Dig.,  tit.  "  Prohibition" 
(K),  "  Consultation." 

Under  the  earlier  practice  there  was  no  appeal,  and  the  party  asking 
for  prohibition  could  move  for  prohibition  in  one  Court,  and  if  refused 
he  could  renew  his  application  in  another  Court,  and  so  go  from  Court 
to  Court,  as  in  the  case  of  the  other  prerogative  writs.  Now,  however, 
by  the  Judicature  Act  of  1873,  s.  19,  a  right  to  appeal  from  every  order 
or  judgment  of  the  High  Court  is  given,  consequently  the  reason  for 
the  multiplication  of  applications  to  co-ordinate  Courts  is  gone,  there 
being  a  right  to  appeal  from  the  first  refusal  to  grant  the  writ  (see  per 
Esher,  M.R.,  The  Becepta,  [1893]  P.  (C.  A.),  at  p.  261).  An  appeal 
lies  from  the  decision  of  a  Divisional  Court  granting  a  prohibition  to  a 
County  Court  (see  Bicrton  v.  Titmarsh,  1880,  49  L.  J.  Q.  B.  573).  And 
it  has  been  held  that  an  appeal  lies  to  the  Court  of  Appeal  from  a 
refusal  to  grant  a  writ  of  prohibition,  notwithstanding  sec.  132  of 
the  County  Courts  Act,  1888,  which  only  applies  to  proceedings  in  the 
High  Court,  and  prevents  an  application  to  another  judge  of  the  High 
Court  or  to  another  Divisional  Court  when  the  first  judge  or  Court  has 
refused  to  grant  the  writ  {ibid.,  [1893]  P.  (C.  A.)  255 ;  see  also  Lister 
v.  Wood,  1889,  23  Q.  B.  D.  (C.  A.)  229).  A  further  appeal  lies  from  the 
decision  of  the  Court  of  Appeal  to  the  House  of  Lords  (see  Appeals). 

Order  58  of  the  R.  S.  C,  1883,  as  to  appeals  applies  to  all  civil  pro- 
ceedings on  the  Crown  side,  including  prohibition  (see  Crown  Office 
Rules,  1906,  r.  216). 

The  County  Courts  Act,  1888,  s.  132,  provides  that  when  the  High 
Court  or  a  judge  thereof  have  refused  to  grant  a  prohibition  to  a  County 
Court  no  other  Court  or  judge  may  grant  such  writ ;  but  that  provision 
is  not  to  affect  the  right  of  appealing  from  the  decision  of  the  judge  of 
the  High  Court  to  the  High  Court  itself,  or  to  prevent  a  second  appli- 
cation being  made  for  such  writ  to  the  High  Court  or  a  judge  thereof 
on  grounds  different  from  those  on  which  the  first  application  was 
founded. 

Costs. — With  regard  to  the  jurisdiction  of  the  King's  Bench  Division 
to  give  costs  on  an  order  for  a  prohibition,  it  has  been  held  that  the 
right  to  grant  prohibition,  not  being  a  jurisdiction  belonging  exclusively 
to  the  Crown  side  of  the  King's  Bench  Division,  but  the  Court  of 
Exchequer,  the  Court  of  Common  Pleas,  and  the  Court  of  Chancery 
also  having  had  concurrent  jurisdiction  and  power  to  inhibit  inferior 
tribunals,  the  High  Court  in  making  a  rule  absolute  for  a  prohibition 
without  pleadings  may  make  an  order  for  costs  (see  B.  v.  The  Justices 
of  the  County  of  London  and  the  London  County  Council,  [1894]  1  Q.  B. 
(C.  A.)  458;  see  also  Wcdlace  v.  Allen,  1875,  L.  R.  10  C.  P.  607; 
B.  V.  Midland  Bly.  Co.,  1887,  19  Q.  B.  D.  540;  Great  Western  Bly. 
Co.  V.  Waterford  and  Limerick  Bly.  Co.,  1881,  17  Ch.  D.  (C.  A.)  493). 

Under  the  County  Coiirts  Act,  1888,  s.  130,  where  a  writ  of  prohibi- 
tion has  been  granted  to  a  County  Court  by  the  High  Court  or  a  judge 
thereof  on  an  ex  parte  application,  the  party  who  obtained  it  must  lodge 
it  with  the  registrar,  and  give  notice  to  the  opposite  party  that  it  has 
issued  two  clear  days  before  the  day  fixed  for  the  trial  of  the  action 
or  matter  to  which  it  relates,  otherwise  the  judge  may,  in  his  discretion, 
order  the  party  who  obtained  the  writ  to  pay  all  the  costs  of  the  day, 
or  so  much  thereof  as  he  shall  think  fit,  unless  the  High  Court  or  a 
judge  thereof  has  made  some  order  respecting  such  costs. 
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Order  65  of  the  Rules  of  the  Supreme  Court,  1883  (Costs),  as  far 
as  it  is  applicable,  applies  to  all  civil  proceedings  on  the  Crown  side,  and 
Order  65  of  the  Rules  of  the  Supreme  Court,  1883  (Costs),  special  and 
general  regulations.  Rule  27,  as  far  as  it  is  applicable,  applies  to  all 
proceedings  on  the  Crown  side  (Crown  Office  Rules,  1906,  rr.  261,  262). 

[Authorities. — Coke,  Institutes,  pt.  ii.,  tit.  "Articuli  Cleri;  Registrum 
Brevium,"  1634,  tit.  "Prohibitiones ; "  Pitzherbert,  Natura  Brevimn,  tit. 
"  Prohibition ; "  Comyn's  Digest,  tit.  "  Prohibition ;  "  Bacon,  Abridgment, 
tit.  "  Prohibition ; "  Burn,  Ecclesiastical  Law,  9th  ed.,  1842,  tit.  "  Pro- 
hibition ; "  Lloyd,  Law  of  Prohibition,  1849 ;  Shortt  on  InforniationSy 
Mandamus  and  Prohibition,  1887;  Short  and  Mellor,  Crown  Office 
Practice,  2nd  ed.,  1908.] 

Pro  indiviSO. — For  an  undivided  part;  a  phrase  used  in  refer- 
ence to  lands,  the  occupation  of  which  is  joint-tenancy,  in  coparcenary, 
or  in  common  (Cowel). 

Projecting"  Signs.— By  sec.  69  of  the  Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict.  c.  34,  it  is  enacted  that  the  "commis- 
sioners may  give  notice  to  the  occupier  of  any  house  or  building  to 
remove  or  alter  any  porch,  shed,  projecting  window,  step,  cellar,  cellar 
door  or  window,  sign,  sign-post,  sign-iron,  show-board,  window,  shutter, 
wall,  gate  or  fence,  or  any  other  obstruction  or  projection  erected  or 
placed,  after  the  passing  of  the  special  Act,  against  or  in  front  of  any 
house  or  building  within  the  limits  of  the  special  Act,  and  which  is  an 
obstruction  to  the  safe  and  convenient  passage  along  any  street ;  and 
such  occupier  shall,  within  fourteen  days  after  the  service  of  such  notice 
upon  him,  remove  such  obstruction,  or  alter  the  same  in  such  manner  as 
shall  have  been  directed  by  the  commissioners,  and  in  default  thereof 
shall  be  liable  to  a  penalty  not  exceeding  forty  shillings;  and  the 
commissioners  in  such  case  may  remove  such  obstruction  or  projec- 
tion, and  the  expense  of  such  removal  shall  be  paid  by  the  occupier 
so  making  default,  and  shall  be  recoverable  as  damages;  provided 
always  that,  except  in  the  case  in  which  such  obstructions  or  pro- 
jections were  made  or  put  up  by  the  occupier,  such  occupier  shall  be 
entitled  to  deduct  the  expense  of  removing  the  same  from  the  rent 
payable  by  him  to  the  owner  of  the  house  or  building."  The  pro- 
visions of  the  Act  with  respect  to  the  removal  of  obstructions  are 
incorporated  in  sec.  160  of  the  Public  Health  Act,  1875,  38  &  39  Vict. 
c.  55.  Similar  powers  are  given  under  the  Metropolitan  Management 
Act,  1855,  18  &  19  Vict.  c.  120,  ss.  119,  120. 

The  local  authority  are  not  obliged  to  give  notice  to  the  owner  or 
occupier  before  requiring  him  to  remove  a  projection,  but  if  he  objects  to 
their  order,  his  proper  course  is  to  apply  to  the  local  authority  to  be  heard 
and  lay  his  objections  before  them  {A.-Q.  v.  Hooper,  [1893]  3  Ch.  483). 
See  also  Goldstraw  v.  Duckworth,  1880,  5  Q.  B.  D.  275,  in  which  it  was 
decided  that  where  it  was  forbidden  to  have  projections  in  front  of  any 
building  over  or  upon  the  pavement,  the  enactment  did  not  apply  to 
projections  from  the  front  of  a  building  which  were  too  high  up  to  inter- 
fere with  free  passage  along  the  footpath.  A  prohibition  against  hanging 
out  meat  "  or  other  matter  or  thing  whatsoever  "  was  held  not  to  apply 
to  a  reflector  permanently  attached  to  the  building  ( Winsborrow  v. 
London  Joint  Stock  Bank,  1903,  88  L.  T.  803 ;  1  L.  G.  R.  531). 
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An  iron  pole  placed  through  a  slightly  opened  window  and  bolted 
within,  and  bearing  a  flag  or  canvas  advertisement  hanging  over  the 
street  is  a  "projecting  sign"  {Goldstraw  v.  Jones,  1906,  96  L.  T.  30; 
4  L.  G.  R.  1176). 

The  person  who  occupies  a  house  abutting  on  the  highway  has  a 
duty  towards  the  public  to  keep  in  proper  repair  all  things  projecting 
from  his  house  which  are  capable  of  causing  harm  should  they  fall 
{Tarry  v.  Ashton,  1876,  1  Q.  B.  D.  314). 

The  owner  of  a  house  may  possess  an  easement  entitling  him  to 
have  a  sign-board  fixed  to  an  adjoining  house  {Moody  v.  Steggles,  1879, 
12  Ch.  D.  261). 

Projecting'  Structure.— The  London  Building  Act,  1894, 
57  &  58  Vict.  c.  ccxiii.  s.  73,  lays  down  rules  concerning  the  projections 
from  buildings,  re-enacting  18  &  19  Vict.  c.  122,  s.  26.  Unless  the 
council  consent  to  alterations  the  rules  laid  down  in  the  section  must 
be  observed.  The  nature  of  these  rules  is  very  technical,  and  if  any 
deviation  from  the  prescribed  conditions  is  desired  plans  must  be  sub- 
mitted to  the  council.  See  London  County  Council  Building  Regulations 
(November  8,  1904),  II.  (10);  Emden's  Building  Statutes,  1907  ed., 
p.  648. 

Summary  proceedings  may  be  taken  under  sec.  166  of  the  Act. 

As  to  projecting  cornices,  see  the  cases  cited  (in  the  notes  to  sec.  73 
of  the  Act)  in  Emden,  supra,  p.  508. 

What  is  a  "  structure  "  is  a  question  of  fact  {London  County  Council 
v.  Illuminated  Advertisement  Co.,  1904,  68  J.  P.,  at  p.  446).  See  also 
Hull  V.  London  County  Council,  [1901]  1  Q.  B.  580,  and  note  (s)  in 
Emden,  swpra,  p.  489. 

Projection. — See  Peojecting  Signs  and  Projecting  Struc- 
ture. 

Prolixity. — See  Pleadings,  Under  the  Judicature  Acts,  III. 

Prolocutor. — An  officer  (bearing,  it  will  be  noted,  a  designa- 
tion in  Latin  form  similar  to  that  of  the  Speaker  in  House  of  Commons) 
chosen  from  among  themselves  by  the  members  of  the  Lower  House  of 
Convocation  to  represent  or  relate  their  opinions  and  resolutions  to  the 
Upper  House,  and  thence  also  called  Referendarius ;  he  also  (like  the 
Speaker  in  the  Commons)  presides  in  the  Lower  House.  A  candidate 
has  sometimes  been  recommended  by  the  archbishop,  whose  order  or 
leave  is  always  given  before  the  election,  and  the  newly-elected  pro- 
locutor has  to  be  presented  for  confirmation  by  the  archbishops  and 
bishops.  A  prolocutor  must  be  elected  at  the  beginning  of  every 
sitting  of  Convocation,  and  if  a  vacancy  occurs  in  the  office  during 
the  sitting,  a  new  one  must  be  elected.  The  prolocutor  may  appoint 
a  deputy  or  deputies  to  act  in  his  absence,  but  the  archbishop  must 
approve  the  appointment,  and  it  is  said  that  the  leave  of  the  Upper 
House  ought  to  be  obtained  before  it  is  made.  See  also  Convoca- 
tion. 

[Authority. — Phillimore's  Eccl.  Law,  2nd  ed.] 

Prolongation  (or  Extension)  of  Patents.— See 

Patents. 
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Promise- — See  Contract. 

P  r O  m  i SSO  ry  N  Ot C .  —  Definitions  —  Stamp. — A  promissory 
note  is  an  unconditional  promise  in  writing  made  by  one  person  to 
another,  signed  by  the  maker,  engaging  to  pay,  on  demand  or  at  a 
fixed  or  determinable  future  time,  a  sum  certain  in  money,  to,  or  to 
the  order  of,  a  specified  person,  or  to  bearer.  This  definition  is  sec.  83 
of  the  Bills  of  Exchange  Act,  1882,  from  which  the  sections  referred  to 
below  are  also  taken.  Such  a  promise  to  pay  to  the  maker's  own  order 
becomes  a  promissory  note  only  when  it  is  indorsed  by  the  maker 
(s.  83  (2)).  The  note  may  contain  also  a  pledge  of  a  collateral  security, 
and  authority  to  sell  or  dispose  of  the  pledge  (s.  83  (3) ;  Venables  v. 
Baring,  [1892]  3  Ch.  527, cited  under  Negotiable  Instrument);  but  an 
instrument  promising  anything  else  in  addition  to  payment  of  money  is 
not  a  promissory  note  {Follett  v.  Moore,  1849,  4  Ex.  Rep.  410;  see  also 
Mortgage  Corporation  v.  Commissioners  of  Inland  Bevenne,  1888,  21  Q.  B.  D. 
352).  An  instrument,  otherwise  in  proper  form,  has  been  held  not  to 
be  a  promissory  note  because  it  contained  a  term  as  to  giving  time  to 
sureties  {Kirkwood  v.  Smith,  [1896]  1  Q.  B.  582).  An  instrument 
in  the  form  of  a  bill  of  exchange  without  a  drawee,  accepted  by  the 
drawer,  was  treated  as  a  promissory  note  in  Peto  v.  Beynolds,  1854, 
9  Ex.  Rep.  410.  See  further,  the  definition  of  a  bill  of  exchange, 
Vol.  II.  p.  202. 

A  promissory  note  may  be  payable  "  after  sight,"  i.e.  exhibition  to 
the  maker  for  payment  {Holmes  v.  Kerrison,  1810,  2  Taun.  323),  or  by 
instalments  (ss.  9,  14). 

A  note  may  be  made  by  two  or  more  makers,  and  so  as  to  make  them 
jointly,  or  jointly  and  severally,  liable.  If  it  runs,  "  I  promise  to  pay," 
and  is  signed  by  two  or  more,  the  makers  are  jointly  and  severally  liable 
(s.  85).  If  a  condition  be  attached  to  such  a  note  "  that  no  time  given 
to,  or  security  taken  from,  or  composition  or  arrangement  entered  into 
with  either  party  hereto  shall  prejudice  the  rights  of  the  holder  to  pro- 
ceed against  any  other  party,"  this  does  not  deprive  the  instrument  of 
its  character  as  a  promissory  note  within  the  meaning  of  the  Act  {Kirk- 
wood V.  Carroll,  [1903]  1  K.  B.  531). 

An  inland  promissory  note  is  one  which  is,  or  on  the  face  of  it  pur- 
ports to  be,  both  made  and  payable  within  the  British  Islands.  Any 
other  note  is  a  foreign  note  (s.  83  (4);  and  Negotiable  Instrument, 
Foreign  Indorsement). 

The  Stamp  Act,  1891,  s.  33,  for  the  purposes  of  that  Act  gives  a  wider 
definition  to  the  name  "  promissory  note,"  viz.  "  any  document  or  writing 
(except  a  Bank  Note)  containing  a  promise  to  pay  any  sum  of  money," 
and  whether  simply  or  out  of  a  particular  fund,  or  upon  a  condition  or 
contingency.  This  means  an  instrument  containing  substantially  a  pro- 
mise to  pay,  and  nothing  else,  and,  therefore,  does  not  include  a  contract 
of  which  a  promise  to  pay  money  is  only  one  term  {Mortgage  Corporation 
V.  Commissioners  of  Inland  Bevenue,  supra  ;  Brown  &  Co.  v.  The  Commis- 
sioners, [1895]  2  Q.  B.  598),  or  a  debenture,  though  unsecured  {British 
India  Steam  Navigation  Co.  v.  The  Commissioners,  1881,  7  Q.  B.  D.  165), 
or  an  American  railway  bond  {Brown  v.  The  Commissioners,  supra),  or  a 
marketable  security  "  though  capable  of  coming  within  the  definition  of 
a  promissory  note"  {Speyer  v.  Commissioners  of  Inland  Bevenue,  1907, 
23  T.  L.  R.  145).  In  Thomson  v.  Bell,  1894,  22  Court  of  Session  (4th 
ser.),  16,  the  opinion  is  given  that  nothing  can  be  a  promissory  note 
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except  a  unilateral  obligation  which  becomes  effective  on  delivery,  and 
requires  nothing  done  on  the  other  side  to  make  it  effective.  As  to 
rates  of  stamp  duty  and  regulations  as  to  stamping,  see  Vol.  II.  p.  216, 
and  Alpe's  Stamp  Laivs,  1907  ed.     See  below,  10. 

2.  Application  of  Rules  as  to  Bills  of  Exchange. — A  promissory  note  is 
a  Negotiable  Instrument.  It  is  substantially  the  same  as  a  bill  of 
exchange  of  which  the  drawer  and  acceptor  are  the  same  person  {Peto  v. 
Jieynolds,  supra).  The  Act  (s.  89)  provides  that,  subject  to  the  provisions 
of  Part  IV.  thereof  (which  are  set  out  in  this  article),  its  provisions 
relating  to  bills  of  exchange  (summarised  in  Vol.  II.  p.  201)  shall 
apply,  with  the  necessary  modifications,  to  promissory  notes,  the  maker 
corresponding  with  the  acceptor,  and  the  first  indorser  of  a  note 
corresponding  with  the  drawer  of  an  accepted  bill  payable  to  the 
drawer's  order. 

As  a  note  is  in  the  position  of  an  accepted  bill  when  it  is  made,  the 
provisions  as  to  presentment  for  acceptance  (Vol.  II.  p.  209),  and  accept- 
ance (ibid.  p.  205),  do  not  apply ;  nor  do  the  provisions  as  to  bills  in  a 
set  (ibid. 'p.2U;  s.  89  (3)). 

3.  Delivery. — A  promissory  note  is  inchoate  until  delivery  to  the 
payee  or  bearer  (s.  84 ;  cp.  Vol.  II.  p.  207) ;  and  delivery  means  transfer 
of  possession,  actual  or  constructive,  from  one  person  to  another  (see  s.  2). 
As  to  what  is  valid  delivery,  see  s.  21. 

4.  Presentment  for  Payment — Time. — ^Where  a  note  payable  on 
demand  has  been  indorsed,  it  must  be  presented  for  payment  within  a 
reasonable  time  of  the  indorsement  (see  Vol.  II.  p.  209),  or  the  indorser 
is  discharged  (s.  86).  Where  such  a  note  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the  purpose  of  affecting  the  holder  with 
defects  of  title  of  which  he  had  no  notice,  by  reason  that  it  appears 
that  a  reasonable  time  for  presenting  it  had  elapsed  since  its  issue 
(s.  86  (3));  Glasscock  v.  Balls,  1889,  24  Q.  B.  D.  13).  The  contrary  is 
the  case  with  a  stale  bill  of  exchange  (s.  36  (3);  Vol.  II.  p.  208).  In 
America  a  promissory  note  on  demand  is  deemed  overdue  after  the 
lapse  of  a  reasonable  time  from  its  issue  (Herrick  v.  Woolverton,  1870, 
41  N.  Y.  Eep.  581). 

5.  Presentment  for  Payment. — This  is  necessary  in  order  to  charge 
the  maker,  only  if  a  place  for  payment  is  specified  in  the  body  of  the 
note  (s.  87  (1)).  It  is  always  necessary  in  order  to  charge  the  indorser 
(s.  87  (2)).  For  this  purpose,  where  the  note  is,  in  the  body  of  it,  made 
payable  at  a  particular  place,  presentment  at  that  place  is  necessary, 
but  where  a  place  is  indicated  by  way  of  memorandum  only,  present- 
ment at  that  place,  or  elsewhere,  suffices  (s.  87  (3)). 

6.  Liability  of  the  Maker. — The  maker  engages  that  he  will  pay  the 
note  according  to  its  tenor.  He  is  precluded  from  denying  to  a  holder 
in  due  course  (Vol.  II.  p.  207)  the  existence  of  the  payee,  and  his  then 
capacity  to  indorse  the  note  (s.  8 ;  cp.  the  liability  of  the  acceptor  of  a 
bill.  Vol.  II.  p.  212);  but  where  a  note  is  altered  by  inserting  the  word 
"  limited "  after  the  name  of  a  company  without  the  consent  or  know- 
ledge of  the  makers  of  the  note,  it  is  only  payable  according  to  its 
original  tenor  {Bank  of  Montreal  v.  Exhibit  and  Trading  Co.,  1906,  11 
Com.  Cas.  250;  22  T.  L.  E.  722 ;  see  also  sec.  64  of  the  Act). 

7.  Foreign  Note. — Where  a  foreign  note  is  dishonoured,  protest  of 
it  is  unnecessary  (s.  89  (4)).  See  Protest  and  Noting,  and  Vol.  II. 
p.  209. 

8.  Restrictions  on  Making  Promissory  Notes. — A  note  to  bearer  for  less 


PKOMISSOEY  NOTE— rOKMS  29 

than  £20,  payable  on  demand,  must  be  made  payable  where  it  is  issued 
(7  Geo.  IV.  c.  6).  A  note  to  bearer  for  more  than  20s.  and  less  than  £5 
apparently  is  void  (semhle,  Chalmers  on  Bills  of  Sale,  6th  ed.,  p.  267 ;  but 
qucere  the  Act  17  Geo.  ill.  c.  30,  is  wholly  repealed  by  26  &  27  Yict. 
c.  105).     See  further,  Bank  Note  and  Bank  of  England. 

9.  Agency. — A  principal  who  leaves  stamped  promissory  notes 
signed,  but  blank  as  to  amount,  with  an  agent  to  whom  he  gives 
authority  to  complete  for  a  definite  amount  will  nevertheless 
be  liable  to  an  innocent  holder  for  value  for  the  full  amount 
coverable  by  the  stamp,  although  the  agent  has  defrauded  him  in 
exceeding  instructions  (Lloyd's  Bank  v.  CooJce,  [1907]  1  K.  B.  794),  but 
otherwise  where  the  principal  leaves  signed  unstamped  blank  notes 
with  his  agent  which  he  has  ordered  not  to  be  negotiated  without 
definite  instructions.  The  principal  when  sued  by  a  third  party  is  not 
estopped  from  denying  that  the  notes  were  made  with  his  authority 
(Smith  V.  Prosser,  [1907]  2  K.  B.  735). 

10.  Miscellaneous  Poii/vts. — A  promissory  note  given  to  the  trustee  of 
an  illegal  society  (e.g.  an  unregistered  company)  to  secure  a  loan  made 
to  a  member  under  the  rules  is  invalid  (Jennings  v.  Hammond,  1882, 
9  Q.  B.  D.  225 ;  Shaw  v.  Benson,  1883,  11  Q.  B.  D.  563).  A  promissory 
note  or  bill  of  exchange  may  be  made,  accepted,  or  indorsed  on  behalf 
of  a  society  under  the  Industrial  and  Provident  Societies  Act,  1893,  if 
made,  accepted,  or  indorsed  in  its  name,  or  on  its  behalf,  by  its  autho- 
rised agent  (ibid.  s.  33).  The  gift  of  a  promissory  note  does  not  constitute 
the  payee  (and  donee)  a  creditor  of  the  maker  (and  giver)  (In  re  Wliittaher, 
1889,  42  Ch.  D.  119).  A  valid  trust  for  the  payee  may  be  created  by 
the  delivery  of  a  note  by  the  maker  to  a  third  person,  to  be  handed 
over  to  the  payee  on  the  maker's  death  (In  re  Richards,  1887,  36  Ch.  D. 
541 ;  but  see  the  comments  in  this  case  on  the  one  last  cited). 
An  insufficiently-stamped  note  is  not  admissible  in  evidence  to  prove 
receipt  of  the  money  on  which  it  was  given  (Ashling  v.  Boon,  [1891]  1  Ch. 
568),  but  it  may  be  to  negative  defence  of  payment  by  a  bill  (Smart  v. 
Nokes,  1844,  6  M.  &  Gr.  911).  In  order  to  release  a  note  without  its 
cancellation  or  a  written  renunciation,  it  must  be  delivered  up  to  the 
maker  (s.  60;  Vol.  II.  p.  213),  or  his  personal  representatives  (i'M.  ; 
Edwards  v.  Walters,  [1896]  2  Ch.  157).  A  written  memorandum  directing 
its  destruction  when  found  is  not  sufficient  (In  re  George,  1890, 44  Ch.  D. 
627),  as  this  is  merely  the  expression  of  an  intention.  See  generally, 
Bills  of  Exchange  and  Negotiable  Instrument. 

[Authorities.— GhdlmQx^  (6th  ed.,  1903)  and  Byles  (16th  ed.,  1899)  on 
Bills  of  Exchange.'] 


FORMS. 

I. 

Promissory  Note.^ 


£100.  London,  January  1,  19     . 

On   demand   [or,  months   after  date,   or  days   after 

1  Stamp  on  any  promissory  note  drawn,  or  expressed  to  be  payable,  or 
actually  paid,  or  indorsed,  or  in  any  manner  negotiated  in  the  United  King- 
dom— 
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sight,]  1  I  promise  to  pay  to  A.  B.  [payee]  or  order  [or,  to  bearer]  the 
sum  of  one  hundred  pounds,^  value  received. 

(Signed)        X.  Y.  [makery 

11. 
Joint  Promissory  Note.-* 
£100  London,  January  1, 19     . 

On  demand  [or,  months  after  date,  or  days  after  sight], 

we  promise  to  pay  to  A.  B.  [payee]  or  order  [or,  to  bearer]  the  sum  of 
one  hundred  pounds,  value  received. 

(Signed)       \z   Q  f  [^^^^^]- 

III. 

Joint  and  Several  Promissory  Note.^ 

£100.  London,  January  1,  19     . 

On  demand  [or,  months  after  date,  or  days  after  sight, 

we  jointly  and  severally  promise  to  pay  to  A.  B.  [payee]  or  order  [or,  to 
bearer]  the  sum  of  one  hundred  pounds,  value  received. 

rx  Y  ^ 

(Signed)        \y'  q\  [makers]. 

IV. 

Promissory  Note  Payable  at  a  Particular  Place.^ 

£100.  London,  January  1,  19     . 

Three  months  after  date  I  promise  to  pay  at  the  Bank  of  England, 
Law  Courts  Branch,  London,  to  A.  B.  [payee]  the  sum  of  one  hundred 
pounds,  value  received. 

(Signed)        X.  Y.  [maker]. 

Where  the  amount  or  the  value  of  the  money  for  which  the  note  is  drawn 

or  made  does  not  exceed  £5  ...     Id. 

Exceeds  £5  but  does  not  exceed  £10        .        .        .2d. 

„        £10  „  „        £25        .        .        .     3d. 

„        £25  „  „        £50        .        .         .     6d. 

„       £50  „  „        £75        .         .        .     9d. 

£75  „  „        £100      .        .         .Is. 

,,        £100  for  every  £100  or  fraction  of  £100    .     Is. 

1  As  promissory  notes  are  not  accepted,  it  is  necessary  to  produce  to  the 
maker  a  note  payable  after  sieht,  so  that  the  date  of  payment  may  be  fixed. 

2  It  is  usual  here  to  include  interest  as  "  with  interest  at  x  pounds  per  cent, 
per  annum  from  the  date  hereof  until  payment." 

3  Presentment  for  payment  is  necessary  in  order  to  render  the  indorser  of^a 
note  liable  (sec.  87,  Bills  of  Exchange  Act,  1882). 

*  See  notes  to  Form  I. 

^  See  notes  to  Form  I. 

^  See  notes  to  Form  I.  Where  a  promissory  note  is  in  the  body  of  it  made 
payable  at  a  particular  place,  it  must  be  presented  for  payment  at  that  place  in 
order  to  render  the  maker  liable  (Bills  of  Exchange  Act,  1882,  s.  87  (1)). 

Where  a  note  is  in  the  body  of  it  made  payable  at  a  particular  place,  present- 
ment at  that  place  is  necessary  in  order  to  render  an  indorser  liable ;  but 
when  a  place  of  payment  is  indicated  by  way  of  memorandum  only,  present- 
ment at  that  place  is  sufficient  to  render  the  indorser  liable,  but  a  presentment 
to  the  maker  elsewhere,  if  sufficient  in  other  respects,  shall  also  suffice  (ibid., 
s.  37  (3)). 
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V. 

Notice  of  Dishonour  to  Indorsee  of  a  Promissory  Note. 

London,  January  1,  19     , 
I  hereby  give  you  notice  that  a  promissory  note  dated 
whereby  [rmher]  promised  to  pay  on  demand  [payee]  the  sum  of  £ 
and  which  bears  your   indorsement,   has   been   dishonoured   by  non- 
payment. 

{Signature). 
To  \indorser'] 

of 


Promissory  Oaths.— These  are  oaths  of  office.     The  subject 
is  now  regulated  by  the  Promissory  Oaths  Act,  1868.    See  Oaths  Vol  X 
at  p.  101.  *     '* 

Promoter. — See  Company;  Public  Company;  Tramway. 

Promulg'ation. — Promulgation  is  a  word  used  to  express  the 
Act  of  State  by  which  the  existence  of  new  laws  is  brought  to  the 
knowledge  of  a  nation.  In  most  countries  laws  are  promulgated  by 
publication  in  the  official  gazette  of  the  State  (see  Treaties). 

Proof,  Burden  of  .—See  Burden  of  Proof. 

Proper  and  Workmanlike.— A  covenant  in  a  mining 
lease  to  work  in  "  a  proper  and  workmanlike  manner  "  does  not  mean, 
primd  facie,  in  such  a  manner  only  as  shall  be  most  advantageous  for 
the  lessor.  It  means,  primd  facie,  in  such  manner  as  shall  not  be 
simply  an  attempt  to  get  out  of  the  earth  as  much  mineral  as  can  be 
got  for  the  particular  purpose  of  the  lessee,  regardless  of  any  ordinary 
or  workmanlike  proceeding  (Lewis  v.  Fothergill,  1869,  L.  K.  5  Ch.  108). 

Proper  Control.— Under  the  Dogs  Act,  1871,  34  &  35  Vict. 
c.  56,  s.  2,  a  Court  of  summary  jurisdiction  may  order  a  dangerous  dog 
to  be  destroyed,  without  giving  the  owner  the  option  of  keeping  it  under 
proper  control  {Pickering  v.  Marsh,  1874,  43  L.  J.  M.  C.  143).  See  also 
Dogs. 

Proper  Custody-— Of  documents,  see  Taylor  on  Evidence, 
10th  ed.,  paras.  432-34,  659-63. 

Proper  Entail.— See  Lewin  on  Trusts,  11th  ed.,  p.  131. 

Proper  Mixture. — The  defendant,  who  was  the  lessee  of 
iron  mines,  ironworks,  and  furnaces,  covenanted  to  work  the  furnace 
and  ironworks  effectually,  unless  prevented  by  repairs  or  unavoidable 
accident,  or  by  the  want  of  necessary  materials,  or  unless  the  ironstone 
should  be  insufficient  in  quantity,  or  would  not  by  itself,  with  a  proper 
mixture  and  process  in  the  manufacturing,  make  good  common  pig- 
iron.     It  was  held  that  the  meaning  of  this  covenant  was  not  that  the 
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"  proper  mixture  "  should  be  found  upon  the  demised  premises,  but  that 
it  should  be  procured  by  the  defendant  {Foleij  v.  Addenbrooke,  1844, 
14  L.  J.  Ex.  169). 

Proper  Name— See  Trade  Marks. 

Proper  Party. — By  Order  11,  r.  1,  R.  S.  C,  service  out  of 
the  jurisdiction  of  a  writ  of  summons,  etc.,  may  be  allowed,  etc.,  when- 
ever "  any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party  to 
an  action  properly  brought  against  some  other  person  duly  served  within 
the  jurisdiction."  See  Service  out  of  the  Jurisdiction.  See  also 
Parties. 

Property. — "  Property  is  the  most  comprehensive  of  all  terms 
which  can  be  used,  inasmuch  as  it  is  indicative  and  descriptive  of  every 
possible  interest  which  the  party  can  have"  (per  Langdale,  M.R.,  in 
Jones  V.  Skinner,  1835,  5  L.  J.  Ch.  90). 

"  Property "  is  the  generic  term  for  all  that  a  person  has  dominion 
over.     Its  two  leading  divisions  are  Heal  and  Personal. 

A  gift  by  will  of  all  the  testator's  "  property  "  will  pass  everything 
belonging  to  him  at  his  death  (or  over  which  he  had  a  general  power  ; 
Wills  Act,  1837,  s.  27),  whether  real  or  personal  property.  It  was 
decided  in  Tyrone  v.  Waterford,  1860,  29  L.  J.  Ch.  486,  per  Knight- 
Bruce,  L.J.,  that  a  testamentary  gift  of  "  all  my  property  in  the  county 

of  N "  passed  debts  due  to  testator  in  respect  of  collieries  in  that 

county.  In  Arnold  v.  Arnold,  1835,  4  L.  J.  Ch.  123,  it  was  held  that 
cash  at  banker's,  money  in  funds,  arrears  of  pension,  etc.,  will  pass  under 
a  bequest  of  "  £1000  to  A.  M.,  also  my  wines  and  property  in  England." 
The  word  "  property  "  is  not,  in  such  a  bequest,  limited  to  things  ejusdem 
generis.  In  Buchanan  v.  Harrison,  1861,  31  L.  J.  Ch.  74,  it  was  held  by 
Wood,  V.-C,  that  a  gift  of  "  personal  estate  and  property  whatsoever 
and  wheresoever  "  did  not  pass  real  estate. 

"  Property  "  is  a  word  used  in  many  Acts  of  Parliament  which  con- 
tain definitions  or  descriptions  of  what  is  included  in  the  term.  Eor 
example,  in  the  Bankruptcy  Act,  1883,  property  of  the  bankrupt 
divisible  amongst  his  "  creditors "  is  followed  by  an  enumeration  of 
what  is  comprehended  in  the  phrase,  sec.  44,  and  this  is  followed  by 
sec.  168,  which  further  defines  the  meaning  in  that  Act  of  the  word 
itself.  Again,  in  the  Finance  Act,  1894,  and  the  Conveyancing  Acts, 
*'  property  "  has  a  more  or  less  definite  meaning  specifically  given  to  it. 
(See  Stroud,  Jud.  Diet.,  2nd  ed.,  1903,  for  an  exhaustive  list  of  the 
instances  in  which  it  is  used.) 

Property,  Industrial.— See  Industrial  Property. 

Property,  Literary.— See  Berne  Convention;  Copyright. 

Property  Qualification  for  members  of  Parliament, 
abolished  by  21  &  22  Vict.  c.  26 ;  for  members  of  municipal  corpora- 
tions and  local  governing  bodies,  by  43  Vict.  c.  17. 

Property  Tax.— See  Income  Tax. 
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Proposals.— See  Contract,  Vol.  III.  p.  533.  The  term  is  also 
used  in  law  in  the  sense  of  "  suggestions,"  e.g.  the  right  of  the  next-of- 
kin  to  bring  in  "  proposals  "  for  committees  of  the  persons  and  estates  of 
lunatics. 

Proprietary  Chapels. — Unconsecrated  proprietary  chapels 
are  anomalies  unknown  to  the  ecclesiastical  constitution  of  England, 
having  no  parochial  rights  or  relation  to  the  parochial  organisation, 
and  are  of  comparatively  recent  introduction.  But  with  the  facilities 
available  for  forming  new  parishes  under  the  numerous  Church  Building 
Acts — ranging  in  date  from  1818  to  1884 — the  erection  of  such  chapels 
is  now  of  rare  occurrence.  No  minister  can  officiate  in  any  such  pro- 
prietary chapel  without  obtaining  the  bishop's  licence,  which  may  be 
revoked  at  any  time,  and  cannot  be  granted  without  the  consent  of  the 
incumbent  of  the  parish  {Hodgson  v.  Dillon,  1840,  2  Curt.  388);  and 
although  the  incumbent  cannot  revoke  his  consent  once  given,  a  new 
incumbent  can  object  to  the  licence,  and  prohibit  the  minister  from 
officiating  further  {Richards  v.  Fincher,  1874,  L.  B.  4  Ad.  &  Ec.  255). 
The  bishop  has  no  authority  over  such  chapels  {ibid.) ;  and  the  proprietor 
may  refuse  to  admit  anyone,  even  the  churchwarden  of  the  parish,  during 
divine  service  {Bosanquet  v.  Heath,  1860,  3  L.  T.  290);  but  in  the  absence 
of  proof  of  consecration,  or  of  an  agreement  between  incumbent,  patron, 
and  ordinary,  no  parochial  duties,  other  than  the  performance  of  divine 
service  for  those  who  attend  the  chapel,  can  be  performed  by  the  minister ; 
and  he  has  no  right  to  the  alms  received  at  the  holy  communion,  or  to 
any  other  money  except  pew  rents  {Moysey  v.  Hillcoat,  1828,  2  Hag.  Ec. 
30 ;  and  see  Trebec  v.  Keith,  1742,  2  Atk.  498  ;  26  E.  E.  700).  Such  a 
chapel  may,  at  the  will  of  the  proprietors,  be  shut  up,  and,  if  unconse- 
crated, be  converted  to  secular  uses  {Moysey  v.  Hillcoat,  ubi  supra). 

See  also  article  Public  Chapels,  and  as  to  building  new  churches, 
see  Ecclesiastical  Commissionees. 

By  26  &  27  Vict.  c.  82, 1863,  the  bishop  of  a  Welsh-speaking  diocese 
in  Wales  may,  on  the  application  of  ten  or  more  inhabitants,  license  for 
a  term  not  exceeding  two  years  a  building  as  a  chapel  for  the  perform- 
ance of  divine  service  in  English,  and  also  a  minister  nominated  by  the 
incumbent  to  officiate  therein;  the  applicants  undertaking  to  provide 
the  building  and  minister,  and  to  pay  all  expenses.  If  the  incumbent 
refuse  to  nominate,  or  in  case  of  any  other  disagreement  about  the 
minister  or  services,  the  bishop  may  nominate,  subject  to  an  appeal  to 
the  archbishop.  The  building  is  not  to  be  a  parochial  chapel  without 
the  incumbent's  consent,  and  the  minister  is  not  to  have  power  to 
perform  any  pastoral  functions  other  than  those  specified  in  his  licence ; 
and  the  rights  of  the  incumbent  as  regards  banns,  marriages,  funerals, 
and  offertories  are  to  remain  unaffected.     See  also  Wales. 

[Authority. — Phillimore's  Eccl.  Law,  2nd  ed.] 

Proprietary  Medicines.— See  Excise,  Vol.  V.  p.  450. 
Proprietate  probanda,  Writ  of  .—A  writ  which  used 

to  be  directed  to  the  sheriff,  requiring  him  to  inquire  whether  goods  dis- 
trained were  the  property  of  the  plaintiff,  or  of  the  person  claiming  them. 
This  writ  issued  when  to  a  writ  of  replevin  the  sheriff  returned  as  his 
reason  for  not  executing  it,  that  some  third  person  claimed  a  property 
in  the  goods  distrained.  The  object  of  this  writ  is  now  obtained  by 
means  of  a  summons  to  interplead. 

vol.  XII.  3 
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Proprietor. — in  a  sale  of  land,  the  requirements  of  the  Statute 
of  Frauds  are  complied  with  if  in  the  contract  the  vendor  is  described 
as  "owner,"  "proprietor,"  "mortgagee,"  or  by  some  equivalent  term, 
though  he  is  not  named.  But  the  terms  "  friend,"  "  client  "  of  a  named 
person,  or  "  solicitor  to  the  vendor,"  are  not  sufficient,  the  reason  being 
that  tlie  former  description  is  a  statement  of  a  matter  of  fact,  as  to 
which  there  can  be  perfect  certainty,  and  none  of  the  dangers  struck 
at  by  the  Statute  of  Frauds  can  arise  {Jarrett  v.  Hunter,  1886,  56  L.  J. 
Ch.  141).  Where  on  the  sale  of  real  estate  by  auction,  the  particulars 
state  that  the  property  is  put  up  for  sale  by  "  the  proprietor,"  and  no 
further  description  of  the  vendor  is  given  in  the  particulars  or  conditions, 
there  is  a  sufficient  description  of  the  vendor  within  the  4th  section  of 
the  Statute  of  Frauds  {Sale  v.  Lambert,  1874,  43  L.  J.  Ch.  470 ;  and 
Bossiter  v.  Miller,  1878,  48  L.  J.  Ch.  10).  Where  a  person  was  described 
as  "  a  trustee  selling  under  a  trust  for  sale,"  the  description  was  held 
to  be  sufficient  to  satisfy  the  Statute  of  Frauds  {Catling  v.  King,  1877, 
46  L.  J.  Ch.  384).  Where  a  purchaser  objected  to  the  description  of  a 
vendor  as  "  legal  personal  representative  of  L.  D.,"  the  vendor  not  being 
at  the  date  of  the  contract  L.  D.'s  legal  personal  representative,  although 
he  subsequently  became  so,  it  was  held  that  the  objection  failed ;  that 
the  latent  ambiguity  being  raised  by  parol  evidence  could  be  got  rid 
of  by  parol  evidence,  and  that  there  was  a  valid  contract.  It  was  also 
held  that  the  Statute  of  Frauds,  if  relied  on,  must  be  pleaded  {Towle  v. 
Topham,  1877,  37  L.  T.  308.  See  also  Bourdillon  v.  Collins,  1871,  19 
W.  R.  556;  Hood  v.  Lord  Barrington,  1868,  L.  R.  6  Eq.  218 ;  Potter  v. 
Duffield,  1874,  43  L.  J.  Ch.  472;  Commins  v.  Scott,  1875,  44  L.  J.  Ch. 
563). 

By  the  Newspaper  Libel  and  Registration  Act,  1881,  44  &  45  Vict, 
c.  60,  s.  1,  "  the  word  '  proprietor '  shall  mean  and  include  as  well  the 
sole  proprietor  of  any  newspaper,  as  also  in  the  case  of  a  divided 
proprietorship  the  persons  who,  as  partners  or  otherwise,  represent  and 
are  responsible  for  any  share  or  interest  in  the  newspaper  as  between 
themselves  and  the  persons  in  like  manner  representing  or  responsible 
for  the  other  shares  or  interests  therein,  and  no  other  person." 

By  the  Patents  and  Designs  Act,  1907,  7  Edw.  vii.  c.  29,  s.  93, 
"  In  this  Act,  unless  the  context  otherwise  requires,  .  .  .  proprietor  of 
a  new  and  original  design — 

{a)  Where  the  author  of  a  design,  for  good  consideration,  executes 
the  work  for  some  other  person,  means  the  person  for  whom  the  design 
is  so  executed ;  and 

(b)  Where  any  person  acquires  the  design  or  the  right  to  apply  the 
design  to  any  article,  either  exclusively  of  any  other  person  or  other- 
wise, means  in  the  respect  and  to  the  extent  in  and  to  which  the  design 
or  right  has  been  so  acquired,  the  person  by  whom  the  design  or  right 
is  so  acquired ;  and 

(c)  In  any  other  case,  means  the  author  of  the  design ;  and  where 
the  property  in,  or  the  right  to  apply,  the  design  has  devolved  from  the 
original  proprietor  upon  any  other  person,  includes  that  other  person." 

Pro  rata  Freight-— See  Freight. 

Prorogation.— The  act  of  bringing  a  session  of  Parliament  to 
an  end.  Prorogation  quashes  all  proceedings  except  impeachments  and 
appeals  to  the  House  of  Lords.     See  Paeliament,  Vol.  X.,  at  p.  318. 
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Prosecution. — The  term  "  prosecution"  is  now  used  as  signi- 
fying the  procedure  for  obtaining  the  adjudication  of  a  Court  of  justice 
with  respect  to  acts  and  omissions  punishable  by  criminal  or  penal 
sanction;  as  "action"  describes  the  procedure  for  obtaining  civil 
remedies  for  the  alleged  infraction  of  civil  rights. 

There  is  not  in  England  any  complete  system  whereby  the  Crown  or 
any  public  department  undertakes  all  prosecutions;  and  subject  to 
certain  statutory  exceptions,  it  is  the  right  of  any  private  person  to  set 
the  criminal  law  in  motion  without  the  assistance  of  the  Crown  or  any 
officer  of  the  executive  in  the  following  cases,  and  in  some  others,  the 
sanction  or  consent  of  the  Attorney-General  is  necessary  prior  to  the 
institution  of  a  prosecution  or  at  an  early  stage  in  the  proceedings. 
Offences  under  the  Explosives  Act,  1883,  46  &  47  Vict.  c.  3,  s.  7 ;  the 
Official  Secrets  Act,  1889,  52  &  53  Vict.  c.  52,  s.  7;  the  Public  Bodies 
Corrupt  Practices  Act,  1889,  52  &  53  Vict.  c.  69,  s.  4;  the  Moneylenders 
Act,  1900,  63  &  64  Vict.  c.  51,  s.  2;  the  Prevention  of  Corruption  Act, 
1906,  6  Edw.  VII.  c.  34,  s.  2 ;  and  in  cases  of  prosecution  of  a  fraudulent 
trustee  under  an  express  covenant,  24  &  25  Vict.  c.  96,  s.  80,  or  for  con- 
cealment of  title-deeds,  22  &  23  Vict.  c.  35,  s.  24.  The  Crown  may 
intervene  in  any  prosecution  through  the  law  officers  or  the  Director 
OF  Public  Prosecutions,  to  take  over  the  prosecutions  (Prosecution  of 
Offences  Acts,  1878  and  1908),  or  the  Attorney-General  may  stop  it  by 
entering  a  Nolle  Prosequl 

The  Prosecution  of  Offences  Acts  of  1878  and  1884  were  amended  in 
1908  by  separating  the  office  of  Public  Prosecutor  from  that  of  Solicitor 
of  the  Treasury,  and  directing  that  the  regulations  under  the  Acts  should 
empower  the  Public  Prosecutor  to  take  action  in  cases  of  importance  or 
difficulty,  or  otherwise  requiring  his  intervention  (s.  2). 

In  the  early  history  of  the  common  law  the  distinction  between 
civil  and  criminal  remedies  were  not  very  clearly  marked;  and  indi- 
viduals injured  by  serious  crime  or  their  nearest  relatives  were  able  to 
proceed  by  way  of  Appeal  of  Felony.  On  the  gradual  disuse  and  final 
abolition  of  such  appeals,  the  theory  was  developed  that  it  was  the 
right  if  not  the  duty  of  the  subject  to  prosecute  on  behalf  of  the  Crown 
for  any  criminal  offence ;  and  in  the  case  of  larceny,  the  owner  of  the 
stolen  property  was  given  a  special  inducement  by  obtaining  a  right  to 
restitution  of  the  goods  on  conviction  of  the  thief. 

In  cases  of  treason  or  felony  there  appears  to  be  an  absolute  duty 
incumbent  on  any  person  who  knows  or  has  strong  reason  to  suspect  the 
commission  of  an  offence,  to  inform  officers  of  the  law  of  the  fact  or 
suspicion.  See  Misprision.  And  to  stifle  or  compound  a  prosecution 
for  such  offences  is  misprision  of  treason  or  felony,  or  a  misdemeanor 
corresponding  to  Theft  Bote.     See  Hush  Money. 

In  the  case  of  misdemeanor  the  duty  to  inform  is  not  absolute ;  to 
compound  a  misdemeanor,  while  not  criminal,  unless  it  amounts  to  a 
conspiracy  to  defeat  or  pervert  justice,  is  so  far  illegal  that  an  agree- 
ment made  on  the  composition  is  not  enforceable  (Vint  v.  Windhill 
Local  Board,  1890,  45  Ch.  D.  351). 

Under  the  Prosecution  of  Offences  Act,  1878,  it  is  the  duty  of 
justices'  clerks  to  inform  the  public  prosecutor  of  all  cases  in  which  a 
prosecution  is  abandoned  (see  Director  of  Public  Prosecutions). 

Indidahle  Offences. — There  are  three  modes  of  instituting  a  prosecu- 
tion for  an  indictable  offence : — 

1.  The  original  method,  which  is  still  occasionally  followed,  is  for 


36  PKOSECUTION 

the  prosecutor  to  prepare  a  bill  of  indictment,  and  to  send  it,  indorsed 
with  the  names  of  the  witnesses  to  be  called  in  support  of  it,  before  the 
grand  jury  for  the  Court  of  Assize  or  Quarter  Sessions  which  has  juris- 
diction to  try  the  charge.  If  a  true  bill  is  found,  the  person  accused 
is  either  arrested  on  a  Bench  Wahrant  issued  by  the  Court,  or  upon 
a  warrant  issued  by  a  justice  of  the  peace  (on  production  to  him  of  a 
certificate  of  the  finding  of  the  indictment),  and  on  arrest  is  committed 
to  prison  to  await  his  trial  or  held  to  bail  to  appear  and  take  his  trial 
(11  &  12  Vict.  c.  42,  s.  3). 

An  indictment  thus  presented  is  termed  a  voluntary  indictment,  the 
prosecutor  being  under  no  bond  or  recognisance  to  prosecute.  It  is  for- 
bidden as  to  all  offences  which  have  been  brought  within  the  provisions 
of  the  Vexatious  Indictments  Acts,  and  is  now  rarely  resorted  to  except 
in  the  case  of  indictments  for  common  law  nuisance  by  non-repair  or 
obstruction  of  a  highway,  public  bridge,  or  a  navigable  river,  which  are 
criminal  in  form  only,  and  have  been  made  civil  for  purposes  of  evidence 
and  appeal  by  the  Evidence  Act,  1877,  40  &  41  Vict.  c.  14,  s.  1,  and  the 
Criminal  Appeal  Act,  1907,  7  Edw.  vii.  c.  23,  s.  20  (3),  or  other  indict- 
ments or  proceedings  instituted  to  try  or  enforce  a  civil  right  fall  within 
the  Act  of  1877  as  to  evidence.  Where  prosecutions  are  undertaken  by 
the  direction  of  the  Attorney-General  or  Solicitor-General,  or  by  the 
permission  of  a  judge  of  the  High  Court,  or  by  the  direction  of  a 
competent  Court,  as  in  the  case  of  perjury  or  offences  against  bank- 
ruptcy or  electoral  law,  it  is  open  to  the  prosecution  to  proceed  by 
voluntary  indictment. 

2.  Prosecutions  for  misdemeanor  may  be  instituted  in  the  High  Court 
(King's  Bench  Division)  by  ex  officio  information  at  the  instance  of  th& 
Attorney-General,  or  by  criminal  information  filed  by  leave  of  the 
Court.  This  procedure  is  now  rarely  used  (see  Short  and  Mellor,  Crovm 
Practice,  2nd  ed. ;  Archbold,  Cr.  PL,  23rd  ed.,  142). 

3.  The  mode  of  prosecution  now  almost  invariably  used  is  to  take- 
the  person  accused  in  the  first  instance  before  one  or  more  justices, 
who  hold  a  preliminary  inquiry  into  the  matters  alleged  against  him. 

Prosecutions  for  treason  and  misprision  and  treason  felony  are  yqyj 
rare,  and  are  in  practice  only  undertaken  at  the  instance  of  the  law 
officers  of  the  Crown. 

In  the  case  of  charges  of  felony,  arrest  being  possible  without 
warrant,  it  is  usual  for  the  prosecutor,  or  the  police  on  his  request,  to 
arrest  the  accused,  and  take  him  with  all  convenient  speed  before  a 
justice  of  the  peace  for  the  district  in  which  he  is  arrested.  When 
justices  are  not  sitting,  it  is  the  practice  to  take  the  accused  to  a  police 
station  and  charge  him  there,  and  then  to  detain  him  in  custody  or 
admit  him  to  Bail,  and  to  bring  him  before  a  justice  or  petty  sessional 
Court  as  soon  as  practicable. 

In  all  cases  of  indictable  offences  the  prosecutor  may  adopt  the  pro- 
cedure prescribed  by  the  Indictable  Offences  Act,  1848,  i.e.  he  may  lay 
an  information  before  a  justice  and  obtain  from  him  a  warrant  for  the 
arrest  of  the  accused,  or  a  summons  requiring  his  appearance  at  a  time 
and  place  named,  to  answer  the  charge.  The  warrant  or  summons  must 
be  under  the  hand  and  seal  of  the  issuing  justice.  The  information  need 
not  be  in  writing  or  on  oath,  unless  a  warrant  is  asked  for  in  the  first 
instance;  but  where  the  defendant  does  not  appear  to  a  summons- 
properly  served,  a  warrant  is  issued  on  proof  of  service  by  oath  (11  & 
12  Vict.  c.  42,  ss.  1,  2, 8,  9 ;  42  &  43  Vict.  c.  49).     In  the  City  of  London. 


PEOSECUTIOX  37 

it  is  the  practice  to  require  a  sworn  information  in  writing  on  all  appli- 
cations for  process  in  indictable  cases,  and  any  justice  may  insist  on 
it  wherever  he  thinks  proper. 

Warrants  can,  but  summonses  cannot,  be  issued  and  executed  on  a 
Sunday  (29  Chas.  ii.  c.  7,  s.  6 ;  11  &  12  Vict.  c.  42,  s.  4).  The  mode  of 
executing  warrants  of  arrest  has  been  dealt  with  under  Arrest. 

A  summons  must  be  personally  served  by  a  constable,  or  left  at  the 
last  or  most  usual  place  of  abode  of  the  defendant  with  an  adult 
person  (11  &  12  Vict.  c.  42,  ss.  9,  12).  It  may  be  effected  anywhere 
in  England  or  Wales,  and,  after  indorsement,  in  Scotland  or  Ireland 
(44  &  45  Vict.  c.  24). 

When  the  person  accused  of  an  indictable  offence  is  before  a  justice, 
whether  on  arrest,  with  or  without  warrant,  or  on  summons,  the  justice, 
irrespective  of  the  question  where  the  offence  was  committed,  may  hold 
an  inquiry  to  determine  whether  the  accused  should  or  should  not  be 
committed  for  trial. 

The  procedure  on  the  inquiry  is  as  follows : — 

The  charge  is  stated  to  the  accused,  and  counsel  or  solicitor  for  the 
prosecution  or  the  prosecutor  may  open  the  facts.  In  certain  special 
cases,  officers  of  local  authorities  and  factory  inspectors  are  allowed  to 
conduct  cases  in  which  they  are  not  the  actual  prosecutors.  The  evidence 
for  the  prosecution  is  then  taken  on  oath,  subject  to  cross-examination 
by  the  accused  or  his  counsel  or  solicitor,  and  is  reduced  into  writing, 
and  read  over  to  and  signed  by  the  witness,  when  it  becomes  a  deposi- 
tion. The  accused  is  then  asked  by  the  magistrate  whether  he  has 
anything  to  say,  and  cautioned  (see  Caution),  and  asked  if  he  has 
witnesses  to  call,  or  wishes  to  make  a  statement,  or  to  give  evidence 
on  his  own  behalf  (see  the  Criminal  Evidence  Act,  1898,  61  &  62  Vict, 
c.  36 ;  R  V.  Bhodes,  [1899]  1  Q.  B.  77). 

The  evidence  for  the  defence  is  then  taken  like  that  for  the  prose- 
cution, and  the  unsworn  statement,  if  any,  of  the  defendant  written 
down. 

The  inquiry  may  be  adjourned  from  time  to  time,  and  the  accused 
committed  to  prison  or  admitted  to  bail;  but  a  remand  in  custody  must 
not  be  for  over  eight  days,  except^with  a  view  to  deciding  whether  the 
case  shall  be  dealt  with  summarily. 

In  the  case  of  those  indictable  offences  which  can  be  dealt  with 
summarily,  a  petty  sessional  Court,  after  taking  the  necessary  steps  to 
ascertain  whether  it  is  legal  or  expedient  to  take  this  course,  proceeds 
under  the  Summary  Jurisdiction  Acts  (q.v.). 

In  the  case  of  those  offences  which  are  ordinarily  the  subject  of 
summary  jurisdiction,  but  may  be  dealt  with  on  indictment  at  the 
election  of  the  accused,  the  justices  must,  as  a  condition  of  their  juris- 
diction to  deal  summarily  with  the  case,  inform  the  accused  of  his  right 
to  elect  to  be  tried  on  indictment  (42  &  43  Vict.  c.  49,  s.  17);  and  if  he 
so  elects,  the  subsequent  proceedings  are  as  for  an  indictable  offence 
(B.  V.  CocksJwtt,  [1898]  1  Q.  B.  582). 

On  the  completion  of  the  preliminary  inquiry,  the  justice  determines 
whether  there  is  or  is  not,  on  the  evidence  before  him,  a  reasonable 
probability  of  the  guilt  of  the  accused.  If  he  thinks  there  is,  he 
commits  the  accused  to  prison  to  await  his  trial,  or  puts  him  on  a 
recognisance  of  bail  to  take  his  trial,  and  binds  over  the  prosecutor  and 
the  witnesses  for  the  prosecution  or  defence,  other  than  those  to  character 
only,  to  attend  the  Court  of  trial.     If  he  thinks  there  is  no  case,  he 
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refuses  to  commit  or  bail  for  trial  (11  &  12  Vict.  c.  42,  s.  25).  There  is 
some  difference  of  opinion  among  lawyers  as  to  whether  the  justice  in 
deciding  whether  or  not  to  commit  for  trial  is  limited  to  the  evidence 
given  for  the  prosecution,  and  bound  to  make  up  his  mind  when  he  has 
heard  that  (11  &  12  Vict.  c.  48,  ss.  18,  25);  or  is  entitled  to  consider 
any  evidence  called  for  the  defence  (30  &  31  Vict.  c.  35,  s.  3).  The 
weight  of  opinion  and  practice  is  in  favour  of  the  latter  opinion  (see 
H.  V.  Cardcn,  1879,  5  Q.  B.  D.  1).  Eefusal  to  commit  for  trial  is  no  bar 
to  prosecution  by  voluntary  indictment,  except  where  the  Vexatious 
Indictments  Act,  1859,  22  &  23  Vict.  c.  17,  applies.  Where  it  does,  the 
prosecutor  may  insist  on  being  bound  over  to  prosecute.  This  right 
attaches  only  where  a  preliminary  inquiry  has  been  held,  and  not  where 
process  has  been  asked  for  and  refused  {Ex  farte  Wason,  1869,  L.  E. 
4  Q.  B.  573). 

If  the  magistrate  refuses  to  take  the  recognisance,  he  may  be  com- 
pelled to  do  so  by  mandamus  {Ex  parte  Gostling,  1886,  16  Cox,  77);  or 
the  prosecutor  may  obtain  the  leave  of  the  Court  where  the  trial  ought 
to  take  place,  or  of  a  judge  of  the  High  Court  (22  &  23  Vict.  c.  17,  s.  1), 
to  prefer  an  indictment. 

On  committal  for  trial,  or  on  binding  over  the  prosecutor  to  prefer 
an  indictment  under  the  Act  of  1859,  it  becomes  the  duty  of  the  justices 
and  their  clerks  to  return  the  depositions  and  statement  of  the  accused, 
and  the  recognisances  entered  into,  to  the  Court  of  trial  (11  &  12  Vict. 
c.  42,  s.  20 ;  22  &  23  Vict.  c.  17,  s.  2 ;  30  &  31  Vict.  c.  35,  s.  3). 

Where  the  prosecution  is  instituted  or  taken  over  by  the  Director 
of  Public  Prosecutions,  this  procedure  is  varied  to  the  extent  already 
stated  under  the  head  Director  of  Public  Prosecutions. 

A  single  justice  can  exercise  all  the  powers  given  under  the  Indictable 
Offences  Act,  1848 ;  but  proceedings  are  usually  taken  before  a  petty 
sessional  Court  or  before  a  stipendiary  magistrate,  and  in  the  Police  Court 
districts  of  the  county  of  London  are  taken  only  before  a  police  magis- 
trate. The  clerks  of  these  paid  functionaries  have  the  same  duties  as 
the  clerks  of  petty  sessional  divisions. 

The  place  where  the  preliminary  inquiry  is  held  is  not  an  open 
Court  (11  &  12  Vict.  c.  42,  s.  19). 

Where  the  offence  was  not  committed  within  the  local  Courts  of  the 
jurisdiction  of  the  justice  before  whom  the  accused  is  brought,  he  may 
either  hold  the  preliminary  inquiry  and  commit  for  trial  in  the  proper 
jurisdiction,  or  if  the  accused  has  been  arrested  on  a  backed  warrant, 
may  send  him  under  the  warrant  to  the  jurisdiction  where  it  issued 
(11  &  12  Vict.  c.  42,  ss.  2,  22). 

The  proceedings  in  a  prosecution  for  an  indictable  offence  subsequent 
to  committal  are  dealt  with  under  Indictment  and  Trial  ;  and  the  pro- 
ceedings on  the  inquisition  of  a  coroner's  jury,  under  Coroner. 

Proceedings  against  persons  under  fourteen  in  respect  of  indictable 
offences,  except  homicide,  are  usually  dealt  with  summarily ;  and  further 
changes  in  the  law  as  to  the  prosecution  of  such  persons  are  proposed 
by  the  Children's  Bill,  1908. 

Costs  of. — Justices  have  no  direct  jurisdiction  over  the  costs  of  a  pre- 
liminary inquiry,  but  have  the  powers  following :  they  may,  on  com- 
mittal for  trial,  grant  a  certificate  of  the  costs  of  a  preliminary  inquiry 
(including  those  of  the  witnesses  for  the  defence  in  felony  or  misde- 
meanor), which,  on  production  of  the  certificate,  may  be  allowed  by  the 
Court  of  trial  (7  Geo.  iv.  c.  64,  s.  22 ;  14  &  15  Vict.  c.  55,  s.  5 ;  30  &  31 
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Yict.  c.  35,  s.  5) ;  and  under  a  temporary  Act  (29  &  30  Vict.  c.  52)  con- 
tinued by  7  Edw.  vii.  c.  34,  a  justice,  on  dismissal  of  a  charge  for  any  of 
the  offences  there  scheduled,  may  grant  a  certificate  for  costs  if  the 
charge  was  made  in  good  faith,  and  in  the  case  of  a  felony  with  reason- 
able and  probable  cause;  and  on  its  production  a  Court  of  Quarter 
Sessions  may  allow  costs  not  exceeding  the  amount  certified.  This 
subject  has  been  more  fully  dealt  with  under  the  title  Costs  in  Criminal 
Cases.  It  is  proposed  by  the  Costs  in  Criminal  Cases  Bill,  1906,  to 
repeal  these  enactments  and  make  new  provision  as  to  the  costs  of 
proceedings  for  indictable  offences. 

Offences  Punishable  Summarily. 

The  right  of  an  individual  to  prosecute  offences  punishable  sum- 
marily is  the  same  as  in  the  case  of  indictable  offences ;  but  there  are 
more  statutory  exceptions  restricting  the  power  of  prosecution  to  public 
authorities  concerned  in  administering  particular  branches  of  the  law 
or  to  persons  aggrieved.  The  ordinary  procedure  is  by  information  under 
the  Summary  Jurisdiction  Acts,  which  has  to  a  great  extent  superseded 
the  former  statutory  remedies  of  informations  under  Penal  Acts  (see 
Penal  Statute). 

The  course  of  procedure  with  reference  to  these  offences  is  dealt  with 
under  Summary  Jurisdiction. 

Any  person  who  institutes  a  criminal  prosecution,  even  under 
authority  of  Government,  is,  if  the  prosecution  fails,  liable  to  an  action 
for  Malicious  Prosecution,  if  the  prosecution  was  instituted  maliciously 
and  without  reasonable  and  probable  cause  (see  Malicious  Prosecution, 
Vol.  VIII.  p.  513).  The  responsibility  rests  on  the  person  who  signed 
the  charge-sheet,  laid  the  information,  or  otherwise  actively,  and  as  a 
principal,  and  not  merely  as  an  agent  or  advocate,  made  the  accusation ; 
but  does  not  fall  on  a  person  who  merely  informs  officers  of  the  law,  who 
thereafter  undertake  the  proceedings  independently. 

{^Authorities. — Arch  bold,  Cr.  PL,  23rd  ed.;  Stone,  Justices  Manual, 
40th  ed. ;  Oke,  Magisterial  Synopsis.] 

Prosecutions,  Public,  Director  of.— See  Prosecu- 
tion. 

Prospectus. — See  Company. 

Prostitute;   Prostitution.— i.  The  English  law  does 

not  treat  prostitution  as  a  crime  per  se.  The  history  of  the  law  on  this 
subject  is  treated  under  Fornication. 

Prostitution  is,  however,  criminal  when  conducted  so  as  to  cause  a 
public  annoyance,  or  where  persons  endeavour  to  debauch  or  corrupt 
chaste  women  or  girls. 

2.  Annoyance  in  streets  or  places  of  public  resort  is  dealt  with  as 
follows:— (1)  A  Court  of  summary  jurisdiction  may  punish  as  an  idle 
and  disorderly  person  every  common  prostitute  wandering  on  the  public 
streets  or  public  highways,  or  any  place  of  public  resort,  and  behaving  in 
a  riotous  and  indecent  manner  (Bonner  v.  Lushington,  1893,  57  J.  P.  168), 
but  not  one  merely  soliciting  (B.  v.  De  Buiter,  1880,  44  J.  P.  90;  5  Geo.  iv. 
c.  83,  s.  3). 

(2)  A  Court  of  summary  jurisdiction  may  punish  every  common 
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prostitute  or  night  walker  (a)  loitering  or  being  in  any  thoroughfare  or 
public  place  in  the  Metropolitan  Police  District /or  the  purpose  of  prosH- 
tiUion  or  solicitation,  to  the  annoyance  of  the  inhabitants  or  passengers 
(2  &  3  Vict.  c.  47,  s.  54  (11)),  penalty  40s. ;  {h)  loitering  and  importuning 
passengers  (in  urban  districts  outside  that  district)  for  the  purpose  of 
prostitution,  to  the  obstruction,  annoyance,  or  danger  of  the  residents  or 
passengers  (10  &  11  Vict.  c.  89,  s.  28),  penalty  40s.  or  fourteen  days 
imprisonment. 

Alien  women  may  be  certified  for  expulsion  if  convicted  under 
2  &  3  Vict.  c.  47,  s.  54  (11),  and  apparently  also  if  convicted  under 
10  &  11  Vict.  c.  89,  s.  28,  there  being  power  under  that  section  to 
imprison  without  the  option  of  a  fine,  see  5  Edw.  vii.  c.  13,  s.  4  (1). 

(3)  It  is  also  an  offence,  summarily  punishable,  for  the  holder  of  a 
liquor  licence  to  knowingly  permit  his  premises  to  be  the  habitual  resort 
or  a  place  of  meeting  of  reputed  prostitutes,  whether  the  object  of  their 
so  resorting  or  meeting  is  or  is  not  prostitution ;  but  he  may  allow  them 
to  remain  long  enough  to  obtain  reasonable  refreshment  (35  &  36  Vict, 
c.  94,  s.  15).  It  is  necessary  to  prove  the  reputation  of  the  woman,  and 
that  the  licensee  knew  it  {Miller  v.  Dudley  Justices,  [1898]  46  W.  R.  606 ; 
Somerset  v.  Wade,  [1894]  1  Q.  B.  574,  576,  577  ;  R  v.  Holland  J  J.,  [1882] 
46  J.  P.  606).  Somewhat  similar  provisions  are  made,  applying  to  all 
places  of  public  resort  for  the  sale  or  consumption  of  refreshments ;  as 
to  London,  by  2  &  3  Vict.  c.  47,  s.  44,  and  as  to  other  urban  districts,  by 
10  &  11  Vict.  c.  89,  s.  35  (and  see  Wilson  v.  Steioart,  1863,  3  B.  &  S.  913 ; 
Cole  V.  Coulton,  1860,  29  L.  J.  M.  C.  125);  and  as  to  all  refreshment 
houses,  by  23  &  24  Vict.  c.  27,  s.  32. 

Renewal  of  licences  may  be  opposed  and  refused  on  the  ground  of 
breach  of  these  Acts  or  that  the  house  is  frequented  by  prostitutes 
(32  &  33  Vict.  c.  27,  s.  8 ;  see  Sharp  v.  Hughes,  1893,  57  J.  P.  104). 

3.  The  keeping  of  houses  for  prostitution  is  dealt  with  under  Brothel, 
Vol.  II.  p.  432. 

4.  By  the  Vagrancy  Act,  1898,  61  &  62  Vict.  c.  39,  male  persons  are 
to  be  deemed  rogues  and  vagabonds  within  the  meaning  of  the  Vagrancy 
Act,  1824,  who  knowingly  live  wholly  or  in  part  on  the  earnings  of 
prostitution  (s.  1  (1)).  By  sec.  1  (2)  power  is  given  to  issue  a  warrant 
to  enter  and  search  houses  or  parts  of  houses  used  by  females  for  pur- 
poses of  prostitution,  upon  oath  that  a  male  person  residing  in  or 
frequenting  the  house  has  committed  an  offence  within  sec.  1  (1).  And 
by  sec.  1  (3)  a  male  person  is  presumed  to  have  committed  an  offence 
against  sec.  1  (1)  if  found  to  live  with  or  to  be  habitually  in  the  company 
of  a  prostitute  and  has  no  visible  means  of  subsistence.  But  he  may 
satisfy  the  Court  to  the  contrary  by  evidence.  An  alien  convicted  of 
an  offence  against  the  Act  may  be  recommended  for  deportation 
(5  Edw.  VII.  c.  13,  s.  3). 

5.  The  Criminal  Law  Amendment  Act,  1885,  48  &  49  Vict.  c.  69, 
creates  the  following  misdemeanors,  all  punishable  by  imprisonment 
with  or  without  hard  labour  for  not  over  two  years,  and  none  triable  at 
Quarter  Sessions : — 

{a)  Procuring  any  girl  or  woman  under  twenty-one  not  being  a  com- 
mon prostitute  or  of  known  immoral  character  to  have  unlawful  carnal 
connection  either  within  or  without  the  King's  dominions  with  any  other 
person  or  persons ; 

{h)  Procuring  or  attempting  to  procure  any  woman  or  girl  to  become 
either  within  or  without  the  King's  dominions  a  common  prostitute ; 
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(c)  Procuring  or  attempting  to  procure  any  woman  or  girl  to  leave 
the  United  Kingdom  with  intent  that  she  may  become  an  inmate  of  a 
Bkothel  elsewhere ; 

{d)  Procuring  or  attempting  to  procure  any  woman  or  girl  to  leave 
her  usual  place  of  abode  in  the  United  Kingdom  (not  being  a  brothel), 
with  intent  that  she  may,  for  the  purposes  of  prostitution,  become  an 
inmate  of  a  brothel  within  or  without  the  King's  dominions  (s.  2) ; 

{e)  The  inducing  or  knowingly  suffering  by  the  owner  or  occupier  of 
any  premises,  or  persons  having,  or  acting  or  assisting  in,  the  manage- 
ment or  control  thereof,  of  any  girl  between  thirteen  and  sixteen  to  be 
on  the  premises  for  the  purpose  of  being  carnally  known  by  any  person. 
If  the  girl  is  under  thirteen,  the  offence  is  felony  (s.  6) ; 

(/)  Detention  of  women  or  girls  (1)  in  a  brothel,  or  (2)  in  any  premises, 
with  intent  that  they  may  be  carnally  known  by  any  man  (s.  8 ;  E.y. 
Webster,  1886,  16  Q.  B.  D.  134). 

Parents  or  employers  who  permit  or  encourage  seduction  or  prosti- 
tution of  a  girl  under  sixteen  may  be  deprived  of  the  custody  of  the  girl 
(s.  12). 

Where  the  girl  is  under  16  the  provisions  as  to  evidence,  contained 
in  the  Prevention  of  Cruelty  to  Children  Act,  1904,  4  Edw.  vii.  c.  15, 
are  applied  (see  Sched.  I.).  The  provisions  of  this  Act  are  proposed  for 
repeal  and  re-enactment  with  amendments  by  the  Children's  Bill,  1908. 

6.  Acts  to  prevent  dissemination  of  contagious  disease  among  soldiers 
existed  from  1866  until  1886,  when  they  were  repealed  (49  <fe  50  Vict, 
c.  10);  and  the  diseases  in  question  have  not  been  included  in  the 
Infectious  Diseases  Notification  Act,  1890,  or  Orders  made  there- 
under. 

Protection  Order.— See  Desertion. 

Protection,  Writ  of  .—This  writ  was  granted  by  the  Crown 
of  its  grace  to  a  subject  to  give  him  immunity  from  actions  during  its 
currency,  but  not  for  more  than  a  year  at  a  time,  on  the  grounds  therein 
stated.  These  are  usually  described  as  quia  profectnriis,  i.e.  going  abroad 
on  the  King's  service  as  ambassador  or  soldier,  or  quia  moratums,  i.e. 
staying  abroad  on  such  service,  or  imprisoned  abroad  while  on  such 
service.  But  protection  was  also  given  to  Crown  debtors  to  prevent 
private  creditors  from  getting  execution  over  their  property  in  priority 
to  the  Crown.  The  writ  was  not  granted  in  cases  of  felony,  nor  where  the 
applicant  was  a  prisoner  under  order  of  the  Court  applied  to  (3  Co.  lusty 
240 ;  and  see  17  Edw.  ii.  c.  6). 

The  writ  was  pleaded  in  abatement  of  any  suit  brought  during  its 
currency,  and  allowed  or  disallowed  by  the  Court  accordingly.  It  was, 
as  a  general  rule,  invalid  if  granted  after  the  commencement  of  the  suit 
in  which  it  was  pleaded  (13  Eich.  ii.  st.  1,  c.  16).  The  grant  of  the  writ 
was  very  common  during  the  Middle  Ages,  and  the  patent  rolls  are  full 
of  instances.  Crusaders  obtained  it  as  of  course.  It  continued  in  use 
till  the  end  of  the  seventeenth  century,  and  the  last  instance  of  its  grant 
is  said  to  have  been  to  General  Cutts  {Barrudale  v.  Cutis,  1692,  3  Lev. 
332 ;  83  E.  E.  715).  It  had  been  peculiarly  subject  to  abuse,  as  appears 
from  the  early  statutes  indexed  under  the  title  "  Protection  "  in  Statutes 
of  the  Realm,  vol.  ii.  p.  687,  and  many  Acts  which  created  civil  obligation 
or  imposed  penalties  forbade  protections  or  essoins  being  allowed  in  actions 
respecting  them  {e.g.  2  &  3  Phil.  &  Mary,  c.  7,  s.  2). 
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The  writ  of  protection  was  distinct  from  the  procedure  by  Essoin, 
and  the  protection  given  was  distinct  from  that  acquired  by  privilege 
from  arrest. 

[Authorities. — Rolle,  Abr.,  sub  voce  "  Protection ; "  Vin.  Abr.,  sub  voce 
"Protection;"  Com.  Dig.,  "  Abatement,"  F  11;  Co.  Litt.  131;  3  Black. 
Com.,  289.] 
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I.  Introductory. 

Various  Meanings  of  Protectorate. — The  term  "Protectorate"  has 
widely  different  meanings  in  the  varying  circumstances  in  which  it  is 
now  employed.  In  former  days  it  denoted  the  protection  which  was 
given  by  a  more  powerful  State  to  a  weaker  one,  which  in  return 
performed  various  services  without  divesting  itself  of  its  national 
individuality. 

*' Protectorate  "  and  "  Suzerainty  "  as  used  in  this  Article. — The  term 
is  now  used  for  two  main  classes  of  relationship  between  the  protecting 
and  the  protected  country : — 

1.  The  relationship  (hereinafter  called  "  a  suzerainty  ")  between  a 
suzerain  and  a  vassal  State; 

2.  The  relationship  (hereinafter  called  "  a  protectorate  ")  between  a 
European  Power  and  a  territory  inhabited  by  native  tribes,  and  not 
ranking  as  a  State  amongst  the  nations. 

One  practical  difference  between  protectorate  and  suzerainty,  as  thus 
defined,  is  that  while  the  protecting  and  protected  States  tend  to  draw 
nearer,  the  reverse  is  true  of  the  suzerain  and  vassal  States;  a  pro- 
tectorate is  generally  the  preliminary  to  incorporation,  suzerainty  to 
separation. 

The  sole  element  in  common  between  a  suzerainty  and  a  protectorate 
is  that  both  the  vassal  State  and  the  protected  territory  have  parted 
with  freedom  of  action  in  foreign  affairs. 

Subject  to  this  common  element,  the  divergence  in  character  between 
a  slender  chain  of  suzerainty  and  a  fully-developed  protectorate  is 
infinite.  In  the  one  case  the  vassal  State  may  have  the  fullest  uncon- 
trolled powers  of  internal  government,  and  in  the  other  the  protected 
territory  may  be  in  organisation,  and  all  but  name,  a  colony. 

The  position  claimed  by  the  South  African  Eepublic  before  the  war 
is  an  instance  of  the  former  case ;  the  East  African  Protectorate,  where 
the  organisation  is  now  virtually  identical  with  that  of  a  Crown  colony, 
of  the  latter. 

Control  of  Foreign  delations,  Test  of  Suzerainty  or  Protectorate. — For 
the  purposes  of  this  article  the  criterion  of  whether  either  suzerainty  or 
protectorate  exists  has,  following  Sir  H.  Jenkyns,  British  Rule  and  Juris- 
diction, p.  165;  Mr.  Hall,  Foreign  Jurisdiction,  p.  204;  and  Sir  Henry 
Maine,  International  Law,  p.  58,  been  taken  to  be  the  control  of  foreign 
relations.  Accordingly  the  mere  right  to  receive  tribute,  or  a  portion 
of  revenue,  if  divorced  from  control  of  foreign  relations,  is  not  considered 
to  constitute  a  suzerainty. 
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In  this  view,  therefore,  Cypkus  {q.v.)  is  not  subject  to  the  suzerainty 
of  the  Ottoman  Porte.  Cyprus,  though  not  strictly  speaking  a  colony, 
is  made  such  for  the  purposes  of  the  Army  and  Colonial  Governors' 
Pensions  Acts;  it  approximates  to  that  position  (see  article  Colony, 
p.  193),  and  is  therefore  not  dealt  with  here  as  a  protectorate. 

The  status  of  Egypt  {q.v.)  is  anomalous.  The  position  of  Great 
Britain  in  internal  administration  is  predominant ;  the  judicial  organisa- 
tion is  in  great  part  international,  but  the  control  of  the  Ottoman  Porte 
over  foreign  relations  amounts  to  suzerainty. 

But  such  Control  must  not  he  Shared. — Again,  to  constitute  a  suzerainty 
as  here  defined,  the  control  of  foreign  relations  must  be  vested  solely  in 
the  suzerain  Power.  Therefore,  though  the  Sovereigns  of  the  Ottoman 
dominions,  and  of  China,  and  of  Siam  have  by  treaty  parted  with  their 
absolute  freedom  as  to  foreign  relations,  no  suzerainty  as  here  defined 
is  thereby  created,  for  the  power  of  interference  given  by  the  treaty  is 
shared  by  various  Powers. 

Exterritorial  Jurisdiction,  if  Shared,  does  not  Constitute  Suzerainty 
or  Protectorate. — Nor  does  the  exterritorial  jurisdiction  enjoyed  under 
capitulations  by  European  States  in  various  African  and  Asiatic  countries, 
unless  exclusively  enjoyed  by  one  such  State,  in  itself  amount  to  either 
a  suzerainty  or  a  protectorate  in  the  sense  here  employed,  though  it 
may,  and  often  does,  develop  into  the  latter. 

Thus  the  islands  of  Zanzibar  and  Pemba  (forming  the  Sultanate  of 
Zanzibar)  are  not  such  a  British  protectorate,  though  a  protectorate 
thereover  was  proclaimed  in  1890,  and  there  is  a  British  Agent,  who 
controls  the  Sultan's  legislation,  and  the  British  Court  for  Zanzibar 
exercises  jurisdiction  not  only  over  British  subjects  and  protected 
persons,  but  also  over  subjects  of  various  States  who  have  consented 
to  the  jurisdiction.  For  other  Powers  also  exercise  in  the  Sultanate 
similar,  though  less  extensive,  rights.  But  the  authority  of  both  Great 
Britain  and  of  certain  other  Powers  within  the  Sultanate  is  far  in  excess 
of  the  ordinary  exterritorial  jurisdiction  derived  from  capitulations  in, 
e.g.  China.  Zanzibar,  though  therefore  not  a  protectorate,  is  a  Sphere  of 
influence  (see  below).  On  the  other  hand,  what  were  formerly  the  main- 
land dominions  of  the  Sultan  (stretching  along  the  coast  from  3°  N. 
lat.  to  10-42°  S.  lat.)  form  parts  of  the  East  Africa  Protectorates  of 
Italy,  Great  Britain,  and  Germany,  the  Sultan's  authority  having  been 
ceded  to  those  Powers. 

Foreign  Protectorates. — Most  of  the  African,  Eastern,  and  Pacific 
territories  of  France,  the  German  Empire,  Italy,  and  Portugal  (see 
those  articles  in  which  those  territories  are  described)  approximate  to 
colonies  rather  than  to  protectorates,  and  the  same  observation  applies 
to  nearly  all  the  African  and  Asiatic  protectorates  of  foreign  European 
Powers.  The  gradual  development  of  an  unciviHsed  country  from  the 
most  rudimentary  form  of  protectorate  through  all  the  stages  which  lead 
to  full  Crown  colony  organisation  does  not  commend  itself  to  foreign 
statesmen.  They  prefer  to  interpose  no  steps  between  "sphere  of 
influence  "  and,  nominal,  full  possession.  Tunis  is,  however,  a  French 
protectorate,  analogous  in  many  respects  to  the  British  ones,  and  from 
1890  to  1896  (when  it  became  a  French  colony)  Madagascar  was  a 
French  protectorate.  An  attempt  was  made  to  turn  Abyssinia  into  an 
Italian  protectorate,  but  the  independence  of  that  empire  was  recognised 
in  1896  (see  Ethiopia).  The  position  of  the  French  territories  from 
1900  to  1906  is  described  in  an  interesting  report  by  the  Hon.  K.  Lister, 
Pari.  Paper,  1908  (Cd.  3883). 
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Spheres  of  Influence. — The  term  "  sphere  of  influence  "  denotes  the 
region  which,  under  international  arrangement,  is  set  apart  for  develop- 
ment by  some  particular  Power.  Neither  occupation  nor  even  any- 
direct  external  or  internal  control  by  that  Power  is  necessary  to  con- 
stitute a  sphere ;  what  is  necessary,  is  that  no  other  foreign  Power  has 
the  right  of  occupation.  This  distinguishes  a  sphere  of  influence  from  a 
protectorate  or  suzerainty. 

Arrangements  (sometimes  informal)  of  this  character  date  back  to 
a  considerable  period,  but  it  was  not  until  1885,  when  the  partition  of 
Africa  was  provided  for  by  the  General  Act  of  Berlin,  that  the  term 
came  into  general  use. 

Political,  Mercantile,  and  Territorial  Spheres. — ^A  sphere  of  influence 
may  be  political  and  directed  against  foreign  aggression  (Afghanistan  is 
such  a  British  sphere),  or  it  may  be  mercantile,  i.e.  it  may  be  established 
mainly  for  the  purposes  of  trade,  and  railway,  and  similar  concessions 
(as  in  the  case  of  the  recent  Anglo-Russian  agreement,  see  article 
Persia),  or  (as  in  Africa)  it  may  be  territorial,  i.e.  directly  paving  the 
way  towards  protectorates  and  the  formal  annexation  of  territory.  In 
Africa  European  Powers  have  spheres  of  influence  in  the  Congo  Free 
State,  Ethiopia,  Morocco,  Zanzibar  (q.v.),  and  Tripoli  (see  Ottoman 
Dominions),  but  the  rest  of  that  continent  has  now  passed  out  of  the 
sphere  of  influence  into  the  protectorate  or  colony  stage,  though  recent 
events  may  call  for  new  "  spheres  "  in  Liberia  (q.v.).  The  chief  British 
spheres  of  influence  of  a  territorial  character  are  in  Siam  and  in  those 
Pacific  islands  not  brought  under  a  formal  protectorate.  Most  of  the 
countries  bordering  on  India  are  within  a  British  political  sphere  of 
influence,  as  are  Muscat  and  Zanzibar  (q.v.),  which  are  treated  by  some 
authorities  as  quasi-protectorates. 

II.  British  Protectorates. 

Enumeration  and  Extent. — Besides  the  joint  protectorate  of  the 
New  Hebrides,  where  administrative  and  legislative  control  is  shared 
with  France,  and  which  is  referred  to  below,  British  protectorates 
fall  into  four  main  groups,  viz.,  the  African,  the  Indian,  the  Malay  (and 
Wei-hai-Wei),  and  the  Pacific. 

The  African  group  embraces  fifteen  protectorates,  viz. : — The  three 
Central  African  Protectorates,  viz.,  North-Eastern  Rhodesia  and  North- 
western Rhodesia  (see  Rhodesia)  and  Nyasaland  {q.v.) ;  the  two  East 
African  Protectorates,  viz.,  British  East  Africa  and  Uganda  {q.v.) ;  the 
three  South  African  Protectorates,  viz.,  Bechuanaland  (see  Cape  of  Good 
Hope),  Southern  Rhodesia  (see  Rhodesia),  and  Swaziland  {q.v.);  the 
five  West  African  Protectorates,  viz.,  the  Gambia  Protectorate  {q.v.), 
the  northern  territories  of  the  Gold  Coast  {q.v.),  Northern  Nigeria, 
the  Sierra  Leone  Protectorate,  and  Southern  Nigeria  {q.v.);  and 
also  the  Somaliland  Protectorate  and  the  Anglo-Egyptian  Sudan 
iq^v.). 

The  Indian  Protectorates  are  referred  to  in  the  article  India  {q.v.). 
Certain  States  {e.g.  Bhotan  and  Nepal)  are  of  the  nature  of  States  under 
suzerainty  rather  than  protectorates. 

The  Malayan  group,  with  Wei-hai-Wei,  comprises  five  protectorates, 
viz.: — The  three  Borneo  ones  of  British  North  Borneo,  Brunei,  and 
Sarawak  (see  North  Borneo),  the  Malay  Federated  States,  and  the 
Wei-hai-Wei  Protectorate  {q.v.). 
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The  Pacific  group  comprises  four  formally  constituted  protectorates, 
and  a  large  number  of  islands  not  brought  within  any  such  formal 
protectorate  (see  Pacific  Islands). 

These  British  protectorates,  which,  though  not  formally  annexed  to 
the  British  dominions,  form  part  of  the  empire,  have  a  total  area  of 
3,199,130  square  miles,  about  the  size  of  that  of  the  Dominion  of 
Canada,  or  more  than  one-sixteenth  of  the  land  surface  of  the  globe, 
of  which  the  African  Protectorates  occupy  about  three-quarters,  and 
the  Indian  States  under  British  protection  one-fifth. 

Organisation. — The  organisation  of  each  of  these  British  protectorates 
is  described  in  the  articles  on  the  respective  protectorates,  cross  refer- 
ences to  which  are  given  in  the  above  enumeration,  and  it  will  be 
sufficient  here  to  indicate  certain  common  factors  in  their  administrative 
and  legislative  systems.  Central  imperial  control  is  exercised  as  regards 
the  Indian  Native  States  by  the  India  Office,  as  regards  the  Sudan  and 
the  three  Borneo  Protectorates  by  the  Foreign  Office,  and  as  regards 
all  the  other  protectorates  by  the  Colonial  Office. 

With  but  few  exceptions  the  charter  of  government  is  an  Order  in 
Council  under  the  Foreign  Jurisdiction  Act  (see  article  Foreign  Juris- 
diction, under  which  that  Act  is  dealt  with).  But  the  organisation 
varies  from  that  of  the  Southern  Ehodesia  Protectorate,  which  has  a 
partly  elected  Legislative  Council  legislating  by  ordinance,  and,  save 
that  the  territory  is  not  technically  part  of  His  Majesty's  dominions, 
is  indistinguishable  from  a  Crown  colony,  to  Brunei,  where  British 
jurisdiction  is  exercised  by  a  Eesident  under  the  Foreign  Office. 

From  the  point  of  view  of  legislative  powers  British  protectorates 
may  be  grouped  as  follows : — 

1.  Protectorates  having  Legislative  Councils. — The  four  protectorates 
of  Southern  Ehodesia,  North-Eastern  Ehodesia,  East  Africa,  and  Nyasa« 
land  are  of  this  class.  In  the  first  case  half  the  members  of  the  Council 
are  elected  by  registered  voters ;  in  the  others  the  Council  is  wholly 
nominated.  The  legislation  is  in  all  these  protectorates  by  Ordinance, 
which  in  the  cases  of  the  two  Ehodesias  require  the  assent  of  the  High 
Commissioner  for  South  Africa.  The  East  Africa  and  Nyasaland  Pro- 
tectorates further  approximate  to  colonies  in  that  each  of  them'  has  a 
Governor. 

2.  Protectorates  Legislated  for  hy  a  Governor  or  Cominissioner. — In  the 
Indian  Native  States  much  of  the  legislation  is  by  Eules  and  Orders  of 
the  Governor- General  in  Council,  under  Article  4  of  the  Indian  (Foreign 
Jurisdiction)  Order  in  Council,  1902  (St.  E.  &  0.,  Eev.  1904,  vol.  v., 
"  Foreign  Jurisdiction,"  p.  423)  (see  article  India).  Besides  these  Native 
States  there  are  twelve  protectorates  of  this  class.  In  three  of  them, 
viz.,  Uganda,  Somaliland,  and  Wei-hai-Wei,  the  legislation  is  by 
Ordinance  of  a  Eesident  Commissioner.  In  five,  viz.,  the  Anglo- 
Egyptian  Sudan,  Northern  Nigeria,  Bechuanaland,  North-Western 
Ehodesia  (Barotziland),  and  Swaziland,  the  legislation  is  by  Proclama- 
tion, of  the  Governor-General  in  the  case  of  the  Sudan,  of  the  Governor 
in  the  case  of  Northern  Nigeria,  and  of  the  High  Commissioner  for 
South  Africa  in  the  last  three  cases.  In  the  four  Pacific  Protectorates 
the  legislation  is  by  King's  Eegulations,  made  by  the  High  Commissioner 
for  the  Western  Pacific. 

3.  Protectorates  Legislated  for  hy  Adjoining  Colonies.— Oi  these  there 
are  four,  viz.,  the  Gambia  Protectorate,  the  Northern  Territories  of  the 
Gold  Coast,  the  Sierra  Leone  l^rotectorate,  and  the  Southern  Nigeria 
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Protectorate.  The  legislation  is  by  Ordinance  of  the  Legislative  Council 
of  the  colony  after  which  the  protectorate  is  named,  and  of  which  it 
forms  the  hinterland. 

4.  Protectorates  where  a  Commissioner  Controls  (without  Enacting) 
Legislation.— Oi  these  there  are  two,  viz.,  the  Malay  Federated  States 
and  Brunei. 

In  the  Malay  Federated  States  legislation  is  by  ordinance  of  a 
Native  Council,  presided  over  by  the  Sultan  of  the  State,  but  requiring 
the  consent  of  the  British  High  Commissioner.  In  Brunei  there  is  a 
British  Resident  who  controls  the  administration  of  the  State. 

5.  Protectorates  ivhere  the  Legislation  is  not  so  Controlled. — Sarawak 
and  British  North  Borneo  are  the  only  two  British  protectorates  in 
which  the  internal  legislative  and  administrative  power  is,  in  the  one 
case,  purely  in  the  hands  of  the  Raja  of  British  birth,  and  in  the  other 
in  those  of  a  Chartered  Company.  That  power  is  in  neither  case 
restricted  (as  in  the  case  in  the  South  African  Company's  territories) 
by  Order  in  Council,  but  the  appointment  of  the  Governor  of  North 
Borneo  is  subject  to  the  approval  of  the  Secretary  of  State  (see  articles 
North  Borneo,  Brunei,  and  Sarawak).  In  certain  of  the  Indian 
Native  States  the  legislation  is  in  the  hands  of  the  Maharaja — though 
there  is  a  British  Resident. 

Laws. — Certain  portions  of  the  Imperial  Statu te-Book,  e.g.  the  Official 
Secrets  Act,  1889,  52  &  53  Vict.  c.  52,  s.  6  (1),  expressly  provide  that 
they  apply  to  British  subjects  wherever  they  may  be.  Apart  from  this, 
the  Foreign  Jurisdiction  Act,  and  the  Acts  which  enable  the  legislature 
of  India  to  legislate  for  the  Indian  Native  States,  the  imperial  enactments 
as  to  protectorates  are  modern  and  few. 

The  Finance  Act,  1898,  61  &  62  Vict.  c.  10,  s.  5,  provided  for  the 
application  to  stock  issued  by  "British  Protectorates  and  Protected 
States  "  of  the  provisions  of  the  Colonial  Stock  Acts  as  to  composition 
for  stamp  duty.  In  1906  the  Reserve  Forces  Acts  were  extended  to 
men  in  British  Protectorates  (see  6  Edw.  vii.  c.  11,  s.  1).  Lastly,  in 
1907,  provision  was  made  (7  Edw.  vii.  c.  16)  for  the  extension  by 
Orders  in  Council  (not  yet  issued)  of  the  laws  as  to  proof  of  colonial 
ordinances  to  protectorate  legislation. 

But  in  organisation  (see  above),  at  least,  the  more  fully  organised 
protectorates  approximate  in  position  to  Crown  colonies,  and  they  have 
been  so  treated  for  various  objects  of  law  and  administration.  Loans 
are  made  to  their  Governments  as  to  those  of  colonies  (see  62  &  63  Vict, 
c.  36  ;  7  Edw.  vii.  c.  36,  ss.  4,  5).  For  the  purposes  of  the  inter- 
territorial  backing  of  extradition  warrants,  British  protectorates  are 
grouped  up  with  neighbouring  possessions.  All  our  South  African 
protectorates  and  colonies  have  been  thus  grouped  together;  there  is 
a  similar  West  African  group.  The  Pacific  Islands  are  grouped  with 
Fiji,  and  the  Central  and  East  African  Protectorates  and  Somaliland 
with  India  (ihid.,  vol.  v.,  "  Foreign  Jurisdiction,"  "  Fugitive  Criminal "). 
The  revenues  of  many  of  our  African  and  other  protectorates  have  been 
by  Treasury  Determinations  (see  St.  R.  &  0.,  1904,  vol.  ix.,  "Pension") 
made  available  for  superannuation  purposes,  and  for  postage  purposes 
nearly  all  the  protectorates  have  been  treated  as  part  of  the  British 
Empire,  and  brought  within  the  penny  postage  and  colonial  postal  order 
systems.  The  Wireless  Telegraphy  Order,  1908  (St.  R.  &  0.,  1908,  No. 
^08),  provides  as  to  licences  in  British  protectorates. 

Subject  to  local  ordinances,  etc.,  under  the  legislative  powers  referred 
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to  above,  the  system  of  law  in  force  in  the  various  protectorates  is  as 
follows : — In  ISTyasaland,  Brunei,  the  five  West  African  Protectorates, 
Wei-hai-Wei,  and  the  Pacific  Islands  that  of  England.  In  the  three 
Khodesian  Protectorates  and  Bechuanaland  that  of  the  Cape  of  Good 
Hope  {q.v.),  and  in  Swaziland  that  of  the  Transvaal  {q^.v.).  In  the 
East  Africa  Protectorate,  Uganda,  Somaliland,  and  British  North  Borneo, 
and  (so  far  as  regards  criminal  law)  the  Sudan  that  of  India. 

Courts  of  Law. — Most  of  our  African  Protectorates  and  Wei-hai-Wei 
have  a  fully  organised  High  Court  with  original  civil  and  criminal  juris- 
diction, to  which  appeals  lie  from  the  district  or  other  inferior  Courts  of 
the  territory.  In  the  case  of  each  of  our  four  West  African  colonies  the 
Supreme  Court  of  the  colony  has  jurisdiction  in  the  hinterland  which 
forms  the  adjoining  protectorate,  and  the  British  Bechuanaland  (Cape) 
Courts  have  a  similar  jurisdiction  in  the  Bechuanaland  Protectorate. 

For  East  Africa,  Uganda,  and  Nyasaland,  as  for  the  Malay  Federated 
States,  there  is  a  Court  of  Appeal ;  for  the  Pacific  Islands  there  is  a  High 
Commissioner's  Court.  From  the  High,  or  Appellate,  Court  an  appeal 
lies  to  the  Judicial  Committee — in  most  cases  direct,  but  in  the  cases  of 
Bechuanaland,  North-Western  Khodesia,  and  Southern  Ehodesia,  through 
the  Cape,  in  that  of  Wei-hai-Wei  through  Hong  Kong,  and  in  that  of 
Brunei  through  the  Straits  Settlements. 

Joint  Protectorates. — The  Anglo-Egyptian  Sudan  is  governed  by  a 
partnership  of  two,  of  which  England  is  the  predominant  member. 
Though  the  British  and  Egyptian  fiags  are  used  together  to  emphasise 
the  fact  that  the  British  administration  does  not  amount  to  annexation, 
the  supreme  military  and  civil  command  and  the  legislative  power  is  in 
a  Governor-General  appointed  on  the  recommendation  of  the  British 
Government.  No  foreign  consul  can  reside  in  the  country  without  an 
Exequatur  {q.v.)  from  that  Government,  and  the  extra-territorial  juris- 
diction of  all  other  European  Powers  is  excluded.  The  Sudan  is  therefore 
treated  in  this  article  as  a  British  protectorate. 

In  this  view  the  New  Hebrides  are  the  only  territories  in  which  we 
share  protectorate  jurisdiction  and  administration  with  another  Power. 
In  those  islands  (see  article  Pacific  Islands)  the  legislation  is  by  regula- 
tions made  jointly  by  the  British  and  French  High  Commissioners,  and 
a  joint  Court  deals  with  native  cases. 

Early  African  Protectorates. — Our  extra-territorial  jurisdiction  in 
Africa  dates  back  some  sixty  years,  but  it  is  only  during  the  last  twenty 
years  that  it  has  assumed  a  protectorate  character. 

Evolution  of  West  African  Protectorates. — In  1850  the  Board  of  Trade 
reported  (Hertslet's  State  Papers,  vol.  xlviii.  p.  1292)  that  Her  Majesty 
had  not  at  present  any  jurisdiction  in  the  Sierra  Leone  Hinterland,  but 
that,  if  treaties  granting  such  jurisdiction  were  entered  into  with  the 
native  chiefs,  it  would  be  competent  by  Order  in  Council  under  the 
Foreign  Jurisdiction  Act  to  regulate  such  jurisdiction,  and  to  appoint 
Sierra  Leone  as  the  place  of  trial.  In  this  connection  it  is  to  be  borne 
in  mind  that  the  Act  of  1843  (see  article  Foreign  Jurisdiction),  then 
in  force,  had  a  narrower  scope  than  the  present  1890  one.  The  same 
report  advised  that  it  was  expedient  that  new  crimes  should  be  intro- 
duced directly  by  Parliament,  and  not  by  Order  in  Council,  and  that 
Parliament  ought  not  to  delegate  to  Her  Majesty  in  Council  the  duty  of 
defining  new  crimes,  or  the  nature  and  amount  of  their  punishment. 
In  1853  engagements  were  entered  into  with  certain  chiefs  of  the 
Sierra  Leone  Hinterland,  and  were  carried  into  effect  by  18  &  19  Vict. 
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c.  85  (rep.  and  consolidated  by  36  &  37  Vict.  c.  88).  Nineteen  years 
later  the  earliest  African  Order  in  Council  (February  21, 1872)  conferred 
power  on  British  consuls  to  enforce  treaty  stipulations  within  the 
territories  of  the  Old  Calabar,  Bonny,  Cameroons,  New  Calabar,  Brass, 
Opobo,  Nun,  and  Benin  Eivers,  and  to  establish  Courts.  But  the  real 
commencement  of  our  West  African  Protectorates  was  the  West 
African  Order  in  Council,  1885  {London  Gazette,  April  10,  1885, 
pp.  1617-1623),  which  provided  for  the  establishment  in  any  of  the 
territories  west  of  25°  E.  long.  S.  of  30°  N.  lat.  and  N.  of  25°  S.  lat. 
(and  not  within  the  jurisdiction  of  other  Powers),  Consular  Courts,  with 
appeals  in  civil  cases  to  the  Supreme  Courts  of  Sierra  Leone  or  the 
Gold  Coast,  and  therefrom  to  Her  Majesty  in  Council,  and  applied  the 
law  of  England,  supplemented  by  Queen's  Eegulations,  and  by  such 
ordinances  of  the  West  African  Settlements  or  Gold  Coast  as  a  Secretary 
of  State  might  by  Order  apply.  This  extensive  Order,  which  covered 
not  only  British  West  Africa  but  nearly  two-thirds  of  the  continent, 
was  followed  by  the  formation  of  the  Oil  Eivers  Protectorate,  and  by 
special  orders  as  to  the  Gold  Coast  and  Lagos  Hinterlands.  The  1885 
Order  was  repealed  by  the  Africa  Order  in  Council,  1889  (St.  E.  &  0., 
Eev.  1904,  vol.  v.,  "Foreign  Jurisdiction,"  pp.  1-35),  which  applied  with 
certain  exceptions  to  the  whole  continent,  but  has  been  amended  as 
regards  all  British  protectorates  by  Orders  of  1892,  1893,  and  1898 
{ihicl.,  pp.  35-40),  and  is  altogether  superseded  as  regards  certain  pro- 
tectorates. Each  of  the  live  West  African  Protectorates  (see  under 
"  Enumeration "  above)  is  now  administered  under  special  Orders  in 
Council. 

Evolution  of  South  African  Protectorate. — Nearly  the  whole  of 
British  South  Africa,  except  Natal  and  the  Cape  Colony  within  their 
restricted  boundaries  of  forty  years  ago,  has  been  at  some  period  in 
the  protectorate  stage.  In  1847  British  Kaffraria  (now  part  of  the 
Cape  Colony  {q.v.))  was  vested  in  Her  Majesty,  to  be  held  from  her 
by  the  Kaffir  chiefs  and  people  under  the  control  of  the  High  Com- 
missioner, and  from  1868  to  1871  Basutoland,  now  a  Crown  colony,  was 
a  British  protectorate.  The  position  of  both  the  first  and  the  second 
South  African  Eepublics  (see  Transvaal)  was  rather  that  of  State  under 
suzerainty,  than  protectorate.  More  analogous  to  the  modern  British 
protectorate  was  the  Orange  Eiver  Sovereignty  as  existing  from  1848 
to  1851  (see  Hertslet's  State  Papers,  vol.  Ivi.  pp.  324,  330).  All  the  chiefs 
of  the  territories  were  placed  under  the  sovereignty  of  Her  Majesty  as 
to  all  international  disputes  as  to  territory,  but  the  chiefs'  authority  over 
their  own  tribes,  and  the  native  laws,  were  maintained,  and  provision 
made  for  the  government  of  British  subjects.  From  1851  to  1854,  and 
again  in  1900,  after  forty-six  years'  independence,  the  Orange  Eiver 
Colony  {q.v.)  was  in  the  Crown  colony  stage.  In  1907  it  received  full 
responsible  Government,  and  has  therefore  passed  through  every  stage 
of  development.  Amatongaland  (see  St.  E.  &  0.,  1896,  p.  117)  and  Zulu- 
land  have  similarly  passed  through  the  protectorate  and  Crown  colony 
stages  to  forming  part  of  the  self-governing  colony  of  Natal  {q.v.).  The 
earliest  Foreign  Jurisdiction  Order  in  Council  as  to  South  Africa  {London 
Gazette,  January  30,  1885,  p.  417)  was  based  on  Treaties  of  May  1884 
with  the  Batlapins  and  Baralongs,  which  gave  Her  Majesty  jurisdiction 
over  "white  men  and  black  men"  and  legislative  and  administrative 
powers.  In  September  of  the  same  year  the  territories  south  of  the 
Molopo  were  formed  into  the  Crown  Colony  of  British  Bechuanaland 
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(now  merged  in  the  Cape  (q.v.)),  and  those  north  of  that  river  became  the 
Bechuanaland  Protectorate,  organised  by  an  Order  in  Council  of  1890 
(St.  E.  &  0.,  1890,  p.  662),  which  was  repealed  by  the  existing  Order  of 
1891  (St.  E.  &  0.,  Eev.,  vol.  v.,  "Foreign  Jurisdiction,"  p.  109).  In 
Southern  Ehodesia  {q.v.)  (the  country  of  the  Matabeles  and  Mashonas) 
our  protectorate  has  been  evolved  from  the  sphere  of  influence  declared 
in  1888,  which  was  followed  next  year  by  the  Charter  to  the  South 
African  Company,  whose  powers  are  concurrent  with  those  of  the  High 
Commissioner  under  the  1891  Bechuanaland  Order,  which  also  covers 
Southern  Ehodesia.  Previous  to  1898,  the  Foreign  Jurisdiction  Act 
administration  of  Ehodesia  was  confined  to  Matabeleland  (St.  E.  &  0., 
1894,  p.  133). 

JEvolution  of  East  African  Protectorates. — Our  East  African  Protec- 
torate jurisdiction  has  been  evolved  from  the  originally  purely  consular 
jurisdiction  which,  under  capitulations  with  the  Sultan  of  Zanzibar,  was 
first  regulated  by  the  Zanzibar  Order  in  Council,  1866  {London  Gazette, 
August  10,  1866,  p.  4451).  As  stated  above,  the  Sultan's  mainland 
territories  have  been  carved  up  into  the  coast  portions  of  British  and 
German  East  Africa  (as  to  the  latter,  see  German  Empire),  and  the 
southern  part  of  Italian  Somaliland  (see  Italy),  and  his  dominions 
curtailed  to  the  islands,  which  are  a  British  sphere  of  influence  rather 
than  a  protectorate.  British  influence  over  parts  of  both  the  East 
Africa  Protectorate,  and  the  sister  Protectorate  of  Uganda,  was  recog- 
nised by  the  Treaty  of  Berlin  (1884).  Suzerainty  in  both  regions  was 
soon  after  acquired  by  the  British  East  Africa  Company,  and  ten  years 
later  passed  to  the  Imperial  Government.  The  Uganda  Protectorate, 
proclaimed  in  1894  over  that  kingdom,  has  since  been  extended  over 
neighbouring  territories,  and  the  boundaries  of  both  protectorates 
otherwise  modified. 

Evolution  of  Central  African  Protectorates. — In  Central  Africa  British 
influence  dates  back  to  Livingstone's  expedition  of  1859,  but  the  protec- 
torate jurisdiction  both  in  Nyasaland  and  in  the  two  Northern  Ehodesias 
has  been  evolved  from  the  spheres  of  British  influence  recognised  in  1884 
and  1888  in  those  regions.  The  formal  protectorate  over  Nyasaland  was 
declared  in  1889 — the  same  year  in  which  the  South  Africa  Company 
obtained  their  Charter  powers  over  Ehodesia. 

Egyptian  and  Somaliland  Territories. — The  Somaliland  Protec- 
torate {q.v.)  dates  from  1884,  and  that  of  the  Sudan  {q.v.)  only  from 
1899.  Even  more  recent  is  our  predominant  position  in  Egypt  {q.v.), 
which,  though  formally  recognised  only  in  1904,  has  been  gradually 
evolved  from  the  Anglo-French  control  of  thirty  years  ago. 

III.  Suzerainties  (or  Protectorates  of  the  Older  Kind). 

The  African  and  Eastern  Protectorates  of  Great  Britain  which  form 
the  subject  of  Part  II.  of  this  article,  and  the  somewhat  analogous  non- 
European  dependencies  of  the  other  Powers  (see  Part  I.),  date  back  only 
some  sixty  years,  and  have  but  little  in  common  with  the  European 
protectorates  of  earlier  periods,  which  were  small  States  (sometimes 
republics)  under  the  suzerainty,  and  often  tributary  to  more  powerful 
neighbours. 

Ancient  Protectorates. — The  relation  of  sovereign  and  vassal  State  is 
very  ancient;  there  have  always  been  States  which  dominated  their 
neighbours,  but  did  not  proceed  to  formal  annexation.  The  rudiments 
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of  a  similar  relationship  may  also  be  traced  wherever  a  dominant  tribe 
protects  its  subsidiary  allies  and  controls  their  wars.  From  the  earliest 
times  Egypt  and  Chaldea,  and  later  on  China,  the  Great  Mogul,  and  the 
Emperor  of  Delhi  exercised  this  form  of  domination.  The  Hegemony  of 
Athens,  as  it  existed  about  467  B.C.,  was  a  form  of  protectorate,  the  sub- 
ject States,  though  termed  "  allies,"  having  in  all  important  legal  matters 
to  resort  to  Athens.  Macedonia,  Numidia,  Pergamum,  and  Syria  were 
similarly  Roman  protectorates. 

EepuUic  of  Andorra. — The  only  surviving  European  State  under 
protection  (save  so  far  as  France  is  the  protector  of  Monaco  (q.v.))  is 
not  a  case  of  a  suzerainty  as  above  defined,  as  the  control  is  shared  by 
two  Powers.  This  State,  that  of  the  Republic  of  Andorra  in  the  Eastern 
Pyrenees  between  France  and  Spain,  is  under  the  common  protectorate 
of  France  and  the  Spanish  Bishop  of  Urgel,  each  of  whom  appoints  one 
of  the  two  criminal  judges,  and  alternately  the  civil  judge.  From  this 
last  judge  there  is  an  appeal  to  the  Court  of  Cassation  at  Paris  or  to  the 
Episcopal  College  at  Urgel,  and  a  French  prefect  has  charge  of  the 
interests  of  France  in  the  republic.  All  the  other  European  protec- 
torates have  become  absorbed  in  the  dominions  of  neighbouring  powers. 

Other  Eodsting  Protectorates. — Other  existing  protectorates  of  this — 
the  suzerainty — class,  are  those  of  America  over  Cuba,  of  Russia  over 
Bokhara  and  Khiva,  and  of  China  over  Thibet.  Until  a  comparatively 
recent  date  certain  other  territories  under  Ottoman  and  Chinese  suzerainty 
approximated  to  protectorates  of  the  same  kind,  but  the  intervention  of 
European  Powers  has  removed  these  instances.  The  anomalous  position 
of  Egypt  is  referred  to  above. 

The  Ionian  Islands. — Of  the  now  obsolete  protectorates  of  the 
suzerainty  class  one  calls  for  special  notice.  The  Ionian  Islands 
having  passed  through  the  hands  of  Venice  and  France,  were  in  1799 
formed  into  the  Republic  of  the  Seven  United  Islands  under  the  protec- 
tion of  Turkey.  On  October  2,  1809,  a  British  protectorate  was  pro- 
claimed (Hertslet's  State  Papers,  vol.  iii.  p.  251)  over  the  "  United  States 
of  the  Ionian  Islands,"  which  was  recognised  by  the  Treaty  of  Novem- 
ber 9,  1815,  and  continued  until  November  14,  1863,  when  the  islands 
were  incorporated  with  the  kingdom  of  Greece,  and  the  British  protec- 
torate ceased  {ibid.,  vol.  Ivii.  p.  1078).  During  the  half-century  of  this 
British  protectorate  the  islands  had  their  own  local  assemblies  and 
Courts,  but  administration  was  controlled  by  a  British  Lord  High  Com- 
missioner. The  history  of  this  protectorate,  which  has  some  analogy  to 
modern  ones,  is  given  in  vol.  i.  of  Viscount  Kirkwall's  Four  Years  in  the 
Ionian  Islands,  1864;  in  Sir  George  Bo  wen's  The  Ionian  Islands  under 
British  Protection,  1850 ;  and  in  the  case  of  The  leucade,  1856,  Spink's 
Administration  Cases,  p.  237. 

Other  Obsolete  Protectorates. — The  Mosquito  Coast  of  Nicaragua  {q.v.) 
was  from  1655  to  1850  under  the  nominal  protection  of  Great  Britain, 
as  was  British  Honduras  (see  preamble  to  57  Geo.  in.  c.  53)  before  it 
became  a  colony.  The  Republic  of  Cracow  was  separated  in  1815  by  the 
Congress  of  Vienna  from  the  Duchy  of  Warsaw,  and  established  as  a 
republic  under  the  protectorate  of  Russia,  Prussia,  and  Austria.  In 
1846  it  was  annexed  to  the  dominions  of  the  last  named  power.  Until 
the  Treaty  of  Berlin  Russia  was  to  a  varying  extent  the  protector  of 
Bulgaria,  Eastern  Roumelia,  Montenegro,  Servia,  Wallachia  and  Mol- 
davia; the  last  named  State  was  at  an  earlier  date  under  Polish 
protection.     The  Papal  States  were  for  periods  under  the  protection 
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of  France  and  the  Holy  Eoman  Empire,  and  in  their  turn  exercised 
a  protectorate  over  the  Eepublic  of  San  Marino  {q.v.),  whose  indepen- 
dence was  recognised  on  the  unification  of  Italy.  The  Eastern  Empire 
were  protectors  of  many  early  republics — notably  those  of  Genoa  and 
Venice  (now  Italian  territory),  and  Ragusa  (now  Austrian) ;  other 
republics,  Transylvania,  and  the  free  cities  of  Dalmatia,  were  under 
Austrian  protection.  The  three  Lorraine  bishoprics  (now  German  and 
French  territory),  and  the  Eepublics  of  Catalonia  (now  Spanish),  Dantzig 
(now  German),  Genoa  (at  one  period  of  its  existence),  and  St.  Martin 
(now  Swiss),  and  Monaco  {q.v.)  (once  a  Sardinian  protectorate  and  now 
an  independent  principality),  and  the  Napoleonic  protectorate  over  the 
confederation  of  the  Ehine,  are  instances  of  former  French  Protec- 
torates. 

{Authorities. — E.  Engelhardt,  Les  Protectorats  Anciens  et  Modernes 
(Paris),  A.  Pedone,  1896 ;  Encyclopcedia  Britannica ;  Hall,  Foreign 
Powers  and  Jurisdiction  of  the  British  Crown  (Oxford),  1894;  Jenkyns, 
British  Ride  and  Jurisdiction  Beyond  the  Seas  (Oxford),  1902;  Lord 
Cromer,  Modern  Egypt,  1908.] 

Protector  of  the  Settlement.— In  order  to  effectually 
bar,  by  the  old  expedient  of  a  recovery  {q.v.),  an  estate  tail  not  in  actual 
possession,  and  all  remainders  and  other  limitations  not  being  prior  to 
such  estate,  the  person  having  the  immediate  freehold  (called  for  this 
purpose  the  tenant  to  the  praecipe)  was  a  necessary  party,  and  without 
his  concurrence  to  the  conveyance  the  recovery  was  void.  The  Fines 
and  Eecoveries  Act,  1833,  3  &  4  Will.  iv.  c.  74,  in  abolishing  fines  and 
recoveries,  and  substituting  more  simple  modes  of  assurance,  substituted 
also  for  the  consent  of  the  old  tenant  to  th.Q  praecipe  that  of  the  "  Protector 
of  the  Settlement."  [By  sec.  22  when  there  is  a  tenant  in  tail  of  lands 
under  a  settlement  and  there  is  any  estate  (not  being  an  estate  for 
years)  prior  to  the  estate  tail,  then  the  owner  of  the  prior  estate  or  the 
first  of  the  prior  estates,  if  more  than  one,  shall  be  the  protector  of  the 
settlement.] 

The  estate  of  the  protector  within  the  above  definition  may  be  any 
•estate  for  years  determinable  on  the  dropping  of  a  life  or  lives,  or  any 
greater  estate  not  being  an  estate  for  years.  The  "  owner  "  means  the 
substantial  owner,  or  the  owner  of  the  beneficial  interest  ("  estate,"  by 
the  constructive  clause  of  the  Act,  being  expressed  to  extend  to  an 
estate  in  equity  as  well  as  at  law  {In  re  Dudson,  1878,  8  Ch.  D.  628)),  i.e. 
the  person  entitled  under  the  settlement  to  the  beneficial  enjoyment  of 
the  rents  and  profits.  An  estate  by  the  curtesy  {q.v.),  in  respect  of  the 
-estate  tail  or  any  prior  estate  created  by  the  same  settlement,  is  a 
'^  prior  estate  "  within  the  definition,  and  an  estate  by  way  of  resulting 
use  or  trust  to  or  for  the  settlor,  is  an  estate  under  the  settlement. 

The  powers  of  the  protector  remain  unrestricted,  even  though  his 
•estate  may  have  been  charged  or  encumbered  in  any  way,  and  whether 
by  himself  or  the  settlor,  or  otherwise,  and  the  rents  and  profits  exhausted 
■or  in  part  required  for  satisfying  the  encumbrances,  etc.  And  even  the 
actual  alienation,  voluntary  or  involuntary  [e.g.  bankruptcy],  of  his 
estate  does  not  deprive  him  of  or  impair  his  power.  When  two  or 
more  persons  are  owners  of  the  prior  estate,  each  is  to  be  sole  protector 
of  the  settlement  to  the  extent  of  his  undivided  share.  As  to  married 
women,  the  Act  says,  "  Where  a  married  woman  would,  if  single,  be  the 
protector  of  a  settlement  in  respect  of  a  prior  estate  which  is  not  thereby 
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settled  or  agreed,  or  directed  to  be  settled  to  her  separate  use,  she  and 
her  husband  together  shall  in  respect  of  such  estate  be  the  protector  of 
such  settlement,  and  shall  be  deemed  one  owner;  but  if  such  prior 
estate  shall,  hy  snch  settlement,  have  been  settled  or  agreed  or  directed 
to  be  settled  to  her  separate  use,  then,  and  in  such  case,  she  alone  shall 
in  respect  of  such  estate  be  the  protector  of  such  settlement "  (s.  24). 
It  has  been  suggested  by  an  eminent  writer  on  real  property,  that 
perhaps  the  Married  Women's  Property  Act  does  not  have  the  effect  of 
making  the  concurrence  of  the  husband  as  protector  unnecessary  in  any 
case  in  which  it  would  have  been  necessary  if  the  Act  had  not  been 
passed,  and  the  argument  in  support  of  this  theory  is  based  on  the 
effect  of  the  words  of  the  section  above  underlined.  But  we  apprehend 
that  the  proposition  can  no  longer  be  maintained,  in  view  of  the 
decisions  that  the  Married  Women's  Property  Act  supplies  the  words 
"  for  her  separate  use  "  (  per  Lopes,  L. J.,  in  In  re  Lumley ;  Ex  "parte  Hood 
Barrs,  [1896]  2  Ch.  690). 

Where  a  lease  at  a  rent  is  created  or  confirmed  by  a  settlement,  the 
lessee  is  not  in  respect  thereof  to  be  protector  of  the  settlement ;  nor  is 
any  doweress,  heir,  executor,  or  administrator  or  assign,  in  respect  of 
any  estate  taken  by  her  or  him  in  such  respective  capacity.  The  same 
holds  good  of  a  bare  trustee  other  than  a  bare  trustee  under  a  settlement 
made  before  the  passing  of  the  Act  {e.g.  a  trustee  to  preserve  contingent 
remainders  who  having  the  immediate  estate  of  freehold  would,  before 
the  passing  of  the  Act,  have  been  the  tenant  to  the  prcecipe  (s.  27,  see 
Be  Hughes,  [1906]  2  Ch.  642)).  As  to  what  is  a  hare  trustee,  see  Legal 
Estate. 

Where  the  owner  of  the  prior  estate  is  for  any  of  the  above  reasons 
excluded,  the  person  (if  any)  who  would  be  entitled,  if  such  estate  did  not 
exist,  becomes  protector  of  the  settlement. 

As  to  settlements  existing  before  the  passing  of  the  Act,  there  are 
two  important  provisions  to  be  noticed  (ss.  29  and  30) : — 

1.  Where  the  prior  estate  has,  before  the  31st  December  1833,  been 
assigned  absolutely  or  otherwise,  the  person  who,  but  for  the  Act,  would 
have  been  the  proper  tenant  to  the  prcecipe,  in  respect  to,  and  by  virtue 
of  the  estate  conferred  upon  him,  is  to  be  the  protector  during  the 
continuance  of  that  estate. 

2.  Where  a  person  has  before  the  31st  December  1833  assigned 
absolutely  or  otherwise  a  reversion  or  remainder  in  fee  of  any  lands,, 
and  would  under  the  Act,  and  but  for  this  clause  have  been  qualified  to- 
be  protector  of  the  settlement,  and  enabled  to  concur  in  barring  such 
reversion  or  remainder,  which  he  could  not  have  done  without  becoming 
such  protector,  then  the  person  who,  but  for  the  Act,  would  have  been 
tenant  to  the  jprcecipe,  is  during  the  continuance  of  the  estate  conferring 
the  right  to  make  the  tenant  to  the  prmcipe  to  be  the  protector  of  the 
settlement. 

Both  the  clauses  above  summarised  rendered  it  necessary  in  the 
cases  provided  for  to  find  the  owner  of  the  immediate  freehold  in  the 
old  way,  and  were  for  the  protection  of  the  assignee  or  encumbrancer  of 
the  estate  (see  Recoveries). 

We  have  dealt  hitherto  with  a  protector  appointed  by  statute.  The 
Act,  however,  gives  to  any  settlor  entailing  lands,  power  to  appoint  by 
the  settlement  any  person  or  persons  in  esse,  but  not  exceeding  three 
in  number  or  being  aliens,  to  be  protector  of  the  settlement  in  lieu  of 
the  statutory  protector.     The  statutory  protector  may  be  one  of  such 
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persons  (11  Sim.  521 ;  59  E.  R.  975),  and  provided  that  the  number 
of  persons  constituting  the  protector  shall  never  exceed  three,  the 
settlor  may  insert  a  power  in  the  settlement  of  appointment  of  a  person 
or  persons,  not  being  an  alien  or  aliens,  in  the  place  of  others  dying  or 
resigning ;  and  the  persons  so  appointed  shall,  if  there  be  then  no  other 
protector,  be  the  protector,  or  if  there  shall  then  be  any  other  person  as 
protector,  joint-protector  with  such  person  (s.  32). 

Appointments  of  protectors  must  be  by  deed  enrolled  within  six 
months,  and  so  must  the  deed  by  which  any  protector  relinquishes  his 
office.  If  the  persons  originally  constituting  the  protector  shall  all  have 
ceased  so  to  be,  either  by  death  or  retirement,  and  there  shall  have  been 
no  other  appointed  to  fill  the  vacancy,  the  statutory  protector  shall, 
unless  otherwise  directed  by  the  settlor,  act  as  sole  protector.  Where 
trustees  of  the  real  estate  under  a  will  were  appointed  also  protectors 
of  the  estates  tail  created  by  the  will,  and  they  all  died,  and  new  trustees 
of  the  will  were  appointed  by  the  Court,  it  was  held  nevertheless  that 
the  tenant  for  life  had  become  protector  of  the  settlement,  and  that  he 
and  the  first  tenant  in  tail  could  convey  {Clarke  v.  Chamherlin,  1880, 
16  Ch.  D.  176).  The  consent  of  the  survivor,  or  some  one  of  several 
persons  constituting  the  protector,  is  a  sufficient  consent  of  the  protector 
to  barring  an  entail  as  required  by  the  Act  {Bell  v.  Holtby,  1878,  L.  R. 
15  Eq.  178). 

Disabilities,  etc. — If  the  protector  is  a  lunatic  or  a  person  of  unsound 
mind  so  found  or  not  by  inquisition,  the  Lord  Chancellor  is  to  be  the 
protector  (see  as  to  the  jurisdiction  of  the  Court  in  Lunacy  in  this 
respect,  the  Statutes  3  &  4  Will.  iv.  c.  74,  ss.  33,  48,  49,  and  Lunacy 
Act,  1890,  s.  128). 

In  other  cases  the  Court  of  Chancery  {i.e.  now  the  Chancery 
Division  of  the  High  Court  of  Justice)  is  to  be  the  protector.  These  are 
where  the  protector  shall  be  convicted  of  treason  or  felony,  [in  which 
case  note  that  the  administrator  of  the  convict's  property  appointed 
under  the  Forfeiture  Act,  1870,  has  no  power  to  bar  the  estate  tail ;  such 
power  remains  in  the  convict  {Be  Ga^kell  and  Walter's  Contract,  [1906] 
2  Ch.  1)] ;  and  where  the  protector  being  the  person  appointed  by  the 
settlor  is  an  infant,  or  it  is  uncertain  whether  he  be  alive  or  dead. 
Further,  if  any  settlor  expressly  in  the  settlement  excludes  the 
statutory  protector  without  appointing  another  in  his  stead,  then 
the  Court  is  protector  during  the  continuance  of  the  "prior"  estate 
as  to  the  lands  in  which  the  prior  estate  subsists.  Similarly  in  any 
other  case  where  there  shall  be  subsisting  under  a  settlement  an  estate 
prior  to  an  estate  tail  under  the  same  settlement  and  such  prior  estate 
shall  be  sufficient  to  qualify  the  owner  thereof  to  be  protector  of  the 
settlement,  and  there  shall  happen  at  any  time  to  be  no  protector  of 
the  settlement,  the  Court  is  protector  so  long  as  there  is  no  other  and 
the  prior  estate  subsists. 

Powers. — Where  there  is  a  protector,  his  consent  is  requisite  and 
indispensable  to  enable  an  actual  tenant  in  tail  to  create  any  larger 
estate  than  a  base  fee  {q.v.) ;  and  where  an  estate  tail  has  been  con- 
verted into  a  base  fee,  so  long  as  there  is  a  protector  of  the  settlement 
by  which  the  estate  tail  was  created,  his  consent  is  requisite  to  the 
enlargement  of  the  base  fee. 

Any  device,  shift,  or  contrivance  by  which  it  shall  be  attempted 
to  control  the  protector  in  giving  or  withholding  his  consent,  and  any 
agreement  entered  into  by  him  to  withhold  such  consent  is  void.     On 
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the  other  hand,  without  giving  any  opinion  as  to  how  far  the  Court 
would  enforce  specific  performance  of  a  contract  by  a  protector  of  a 
settlement,  it  has  been  stated  (by  Cotton,  L.J.,  in  Bankes  v.  Small,  1887, 
36  Ch.  D.  716,  at  p.  724)  that  "  if  he  contracted  by  deed,  probably  that 
would  be  such  a  consent  as  is  required  by  the  Act "  (see  post). 

The  protector  is  not  in  the  eye  of  the  law  a  "  trustee  "  of  his  power 
of  consent,  and  equity  must  not  interfere  or  control  the  exercise  of 
such  power  by  alleging  that  it  is  a  breach  of  trust  or  in  any  similar 
manner.  The  equitable  doctrines  as  to  fraud  on  powers,  and  the  like  rules 
as  to  dealings  and  transactions  between  the  donee  of  a  power  and  the 
object  in  whose  favour  such  power  is  exercised,  must  not  be  applied 
to  dealings  and  transactions  between  a  protector  and  a  tenant  in  tail 
on  the  occasion  of  the  consent  by  the  former  to  a  disposition  by  the 
latter  (s.  37).  The  consent  of  the  protector  to  a  disposition,  if  such 
consent  is  to  be  valid,  must  be  given,  either  by  the  same  deed  by  which 
the  disposition  is  effected,  or  if  by  a  separate  instrument,  such  instru- 
ment must  be  executed  on  or  any  time  before  the  day  of  the  date  of 
the  deed  of  assurance.  In  the  case  of  a  consent  by  a  separate  deed, 
it  is  to  be  deemed  absolute  and  unqualified,  unless  the  protector  by 
express  reference  confines  it  to  the  particular  assurance  in  question. 
The  protector's  consent  is  irrevocable. 

A  married  woman  protector,  either  alone  or  jointly  with  her  husband, 
gives  her  consent  in  the  same  way  as  a  feme  sole  (s.  46) ;  and  in  the 
case  of  a  husband  who  is  a  lunatic  or  under  other  disability,  or  has 
absconded  or  lives  apart  from  his  wife,  his  consent  may  be  dispensed 
with  by  an  order  made  in  a  summary  way  in  the  Court  of  Common 
Pleas  (now  the  King's  Bench  Division)  {In  re  Caine,  1883,  10  Q.  B.  D. 
284) ;  but  this  provision  does  not  extend  to  the  case  of  a  married  woman 
where,  under  the  Act,  the  Lord  Chancellor  or  the  Chancery  Division 
is  protector  of  the  settlement  in  lieu  of  the  husband. 

The  consent,  when  given  by  a  separate  instrument,  is  void  unless 
enrolled  at  or  before  the  time  of  enrolling  the  assurance ;  the  assurance 
must  be  enrolled  within  six  months  from  its  execution.  [Where  the 
tenant  in  tail  executes  the  disentailing  assurance  and  then  dies  the 
protector  can  testify  his  consent  thereafter,  and  it  will  be  good,  provided 
of  course  the  deed  is  enrolled  within  six  months  ( Whitmore  Searle  v. 
Whitmore  Searle,  [1907]  2  Ch.  332).] 

When  the  Lord  Chancellor  or  the  Court  is  protector,  the  consent  is 
given  on  motion  or  petition  by  the  tenant  in  tail,  and  no  evidence  of 
such  consent,  beyond  the  order  of  the  Court  in  obedience  to  which  the 
disposition  has  been  made,  is  requisite.  For  an  instance  of  a  consent 
by  the  Court  as  protector,  see  In  re  Sparrow,  1882,  20  Ch.  D.  320 ; 
Seton,  6th  ed.,  1784. 

The  Act  (s.  47)  expressly  provides  that  Courts  of  equity  shall  not  give 
effect  to  dispositions  by  tenants  in  tail,  or  consents  of  protectors  of 
settlements  (as  regards  specific  performance,  supplying  defects  in  execu- 
tion and  the  like),  whicli  in  Courts  of  law  would  be  ineffectual.  The 
case  of  Bankes  v.  Small,  uhi  supra,  has  been  already  noticed  in  connection 
with  an  obiter  dictum  as  to  a  contract  by  the  protector  to  give  his 
consent,  and  it  was  there  clearly  laid  down  that  this  section  (s.  47) 
of  the  Act  does  not  interfere  with  the  jurisdiction  of  the  Court  to 
decree  specific  performance  for  disentailing  entered  into  by  him,  but 
only  prevents  the  Court  from  treating  the  contract  as  being  in  equity 
a  disposition  taking  effect  under  the  Act,  so  as  to  bind  the  issue  in  tail 
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and  remaindermen.  And  on  the  same  principle  it  may  be  laid  down 
that  though  the  Court  would  not  make  an  imperfect  consent  by  a 
protector  effectual,  it  would  none  the  less,  acting  in  personam  against 
the  protector,  enforce  specific  performance  of  a  covenant  by  him  to 
consent.  But  whether  the  Court  would  have  power  to  enforce  specific 
performance  of  a  mere  contract  not  under  seal  by  a  protector  of  a 
settlement,  is  a  point  on  which  no  judicial  opinion  has  been  given  (cp. 
Bankes  v.  Small,  loc.  cit.,  at  p.  724). 

Copyholds  not  being  within  the  Statute  de  Donis,  13  Edw.  I.  c.  1, 
are  entailable  by  special  custom  only  (see  Copyhold  ;  Estates  of  In- 
heritance, Estates  Tail),  but  the  provisions  of  the  Fines  and  Eecoveries 
Act  as  regards  freeholds  are  with  certain  variations  made  applicable 
to  copyholds.  Accordingly,  as  regards  the  consent  of  the  protector  in 
these  cases,  it  is  provided  that,  if  given  by  deed,  such  deed  shall  either 
before  or  at  the  time  of  the  surrender  of  the  lands  in  question,  be  exe- 
cuted by  the  protector,  and  produced  to  the  lord  of  the  manor  in  order 
to  be  valid.  A  memorandum  to  the  effect  that  it  was  produced  within 
the  prescribed  time,  must  be  indorsed  on  the  deed  by  the  lord  or  steward, 
and  this  is  then  entered  on  the  rolls.  If  the  consent  is  not  given  by 
deed,  it  must  be  given  to  the  person  taking  the  surrender,  and  in  this 
case  evidence  of  the  consent  is  preserved  on  the  Court  rolls  by  stating 
in  the  memorandum  of  the  surrender  that  the  consent  was  given,  and 
such  memorandum  being  signed  by  the  protector  before  it  is  entered  on 
the  Court  rolls.     Enrolment  is  not  necessary  in  the  case  of  copyholds. 

Protest  and  Noting*. — l.  Bill  of  Exchange. — The  protest 
of  a  bill  of  exchange  (Bills  of  Exchange  Act,  s.  89,  promissory  note,  or 
cheque  {ibid.,  s.  73)  is  a  notarial  certificate  (see  Notary),  attesting  the 
presentment  of  the  bill  and  its  dishonour.  The  bill  is  presented 
by  the  notary's  clerk,  and  after  dishonour,  at  the  earliest  convenient 
opportunity,  it  is  noted  by  the  notary  himself.  Noting  is  effected  by 
marking  on  the  bill  the  notary's  initials,  date,  noting  charges,  and  a 
reference  to  the  book  in  which  the  notary  enters  up  a  record  of  the 
matter  (Chalmers  on  the  Bills  of  Exchange  Act,  note  to  s.  51;  Brooke's 
Office  of  a  Notary,  4th  ed.,  p.  80).  The  protest  is  a  formal  instrument 
under  the  notary's  seal.  It  must  contain  a  copy  of  the  bill,  and  specify 
the  person  at  whose  request  the  bill  is  protested,  the  place  and  date  of 
protest,  the  demand  made,  and  the  answer  given,  if  any,  or  the  fact  that 
the  drawee  or  acceptor  could  not  be  found.  It  must  be  signed  by  the 
notary  (Bills  of  Exchange  Act,  s.  51  (7)). 

For  an  effective  protest  the  bill  must  be  noted  on  the  day  of  its 
dishonour  (s.  51  (4)),  except  that  when  the  bill  is  presented,  and  returned 
dishonoured  through  the  post,  and  received  after  business  hours,  it  may 
be  protested  next  day  {ihid.  (6)),  and  except  also  that  delay  is  excused, 
when  caused  by  circumstances  beyond  the  control  of  the  holder  of  the 
bill,  and  not  imputable  to  his  fault  or  negligence  {ibid.  (9)). 

The  formal  protest  may  be  at  any  time  subsequently  written  out  or 
"  extended "  as  of  the  date  of  the  noting  (ss.  51  (4)  and  93).  Every 
protest  made  out  from  his  book  by  the  notary  is  original  evidence 
{Geralopulo  v.   Wieler,  1851,  10  C.  B.  690). 

The  protest  must  be  made  at  the  place  where  the  bill  is  dishonoured, 
unless  {a)  the  bill  is  presented  by  post,  and  returned  through  the  post, 
dishonoured,  when  it  may  be  protested  at  the  place  to  which  it  is 
returned ;  or  (6)  it  is  drawn  payable  at  the  place  of  business  or  residence 
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of  some  person  other  than  the  drawee,  and  has  been  dishonoured  there 
for  non-acceptance,  when  it  must  be  protested  for  non-payment  at  the 
place  where  it  is  expressed  to  be  payable,  no  further  presentment  for 
payment  being  necessary  (s.  51  (6)). 

Where  a  bill  is  lost  or  destroyed,  or  wrongly  detained  from  the  person 
entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written  particulars 
of  it  (s.  51  (8)). 

A  foreign  hill,  appearing  on  the  face  of  it  to  be  such,  must  be  pro- 
tested for  dishonour  by  non-acceptance,  and  for  dishonour  by  non-pay- 
ment, unless  previously  dishonoured  by  non-acceptance.  If  it  is  not 
protested  the  drawer  and  indorsers  are  discharged.  An  inland  hill  may 
be,  and  frequently  is,  noted  for  dishonour  by  non-acceptance  or  non- 
payment, as  evidence  of  due  presentment,  but  noting  or  protest  is  not 
necessary  to  preserve  recourse  against  the  drawer  or  indorsers  (s.  51). 
Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent,  or  suspends 
payment  before  the  bill  matures,  the  holder  may  cause  the  bill  to  be 
protested  for  better  security  against  the  drawer  and  indorsers  (s.  51  (5)). 
The  effect  of  this  is  that  it  may  be  accepted  for  honour  (see  Honour, 
Yol.  VI.  p.  594). 

The  expenses  of  noting,  or,  when  protest  is  necessary,  and  the  protest 
has  been  extended,  the  expenses  of  protest,  are  part  of  the  liquidated 
damages  consequent  on  dishonour  of  a  bill  (s.  57).  The  expenses  of  a 
protest  for  better  security  are  not  recoverable  as  such  damages  {In  re 
English  Bank  of  River  Plate,  [1893]  2  Ch.  438). 

Where  the  services  of  a  notary  cannot  be  obtained  at  the  place  where 
a  bill  is  dishonoured,  any  householder  or  substantial  resident  of  the 
place  may,  in  the  presence  of  two  witnesses,  give  a  certificate  signed  by 
them,  attesting  the  dishonour,  and  the  certificate  in  all  respects  operates 
as  if  it  were  a  formal  protest  (s.  94).  The  Act  gives  a  form  for  such  a 
protest  {q.v.,  Vol.  II.  p.  220).  See  Bills  of  Exchange,  Vol.  II.  p.  201, 
and  forms  of  protest  and  noting  at  the  end  of  that  article  on  pp.  220 
et  seq. 

2.  Ship. — A  statement  of  any  accidents  entailing  delay  or  damage  to 
a  ship  is  sometimes  drawn  up  in  the  form  of  a  notarial  protest,  so  as  to 
make  a  record  of  the  matter  as  early  as  possible.  The  following  passage 
is,  in  substance,  quoted  from  Abbott  on  Shipping,  14th  ed.,  1901,  p.  575. 
On  the  arrival  of  a  vessel  at  her  homeward  port,  and  when  compelled  by 
accidents  or  injury  to  put  back,  or  to  put  into  a  port  other  than  her 
destination,  it  is  usual  for  the  master  to  cause  a  protest  to  be  noted,  and 
afterwards  drawn  up  or  extended.  This  is  a  declaration  of  the  accidents 
enumerated.  Protests  are  also  made  by  the  master  against  charterers 
or  consignees  for  not  loading  (or  unloading)  without  delay,  or  by  the 
merchant  against  the  master  for  misconduct,  or  for  delay,  or  for  refusing 
to  sign  bills  of  lading  in  the  customary  form. 

The  protest  is  made  from  statements  before  the  notary  by  the  master 
and,  in  general,  by  some  of  the  crew  (Brooke's  Office  of  a  Notary,  6th  ed., 
1901,  p.  112). 

Connected  with  these  protests  to  some  extent  are  notarial  certificates 
of  surveys  held  on  a  vessel  or  cargo.  Such  documents  are  occasionally 
very  useful  to  accompany  a  protest. 

See,  further,  Notary. 

Protestant- — This  term  originated  at  the  second  Diet  of 
Speier  (1529),  when  the  Lutheran  minority  protested  against  a  decree 
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modifying  the  decree  of  the  first  Diet  at  that  place  (1526),  providing 
for  the  manner  in  which  the  Emperor's  edict  condemning  Lutheranism, 
issued  at  Worms  in  1521,  was  to  be  carried  out.  The  decree  of  the 
second  Diet  practically  forbade  the  controversial  statement  of  the 
Keformed  doctrines,  and  from  that  time  the  reforming  party  received  the 
name  of  Protestants.  There  is  some  evidence  that  until  the  decrees  of 
the  Council  of  Trent  (1563)  the  Protestants  were  regarded  in  Germany 
as  a  section  of  the  Church,  and  not  as  a  separate  dissentient  body.  On 
the  Continent  the  term  seems  still  to  be  strictly  applied  only  to  the 
Lutherans,  other  anti-Eoman  bodies  being  termed  "Eeformed." 

As  regards  the  use  of  it  in  England,  the  question  whether  and  in 
what  sense  the  Church  of  England  can  properly  be  called  a  Protestant 
Church,  and  her  members  Protestants,  has  been  much  debated,  not 
only  between  "  Low  "  and  "  High  "  churchmen,  the  former  party  being 
often  zealous  for  its  use,  but  also  between  members  of  the  High  Church 
party,  some  of  whom  decline  altogether  to  use  it,  while  others,  like  the 
late  Dean  Hole  (see  his  Church  Dictionary)  admit  its  propriety  and  use- 
fulness. It  is  certain  that  the  word  "  Protestant "  does  not  occur  in  the 
Book  of  Common  Prayer,  the  Thirty-Nine  Articles,  or  in  any  canon  of 
the  English  Church ;  and  in  1689  the  Lower  House  of  the  Convocation 
of  Canterbury  prevented  the  description  of  the  Church  as  "  Protestant " 
in  an  address  to  the  Crown  (see  Joyce,  Acts  of  the  Church,  pp.  248,  249). 
On  the  other  hand.  Bishop  Cosin,  of  Durham,  a  zealous  English  church- 
man, who  died  in  1672,  declared  himself  in  his  will  as  "professing  the 
true  Catholic  faith  and  religion,  .  .  .  which  I  desire  to  be  chiefly  under- 
stood of  Protestants  and  the  best  Eeformed  Churches."  The  term,  in 
the  sense  at  least  of  "anti-papal,"  has  not  only  been  approved  (as 
mentioned  above)  by  churchmen  of  different  schools,  but  has  been 
applied  in  various  statutes,  both  to  the  Church  of  England  and  to  the 
Episcopal  Churches  of  Ireland,  Scotland,  and  America,  with  which  she 
is  in  full  communion.  The  Church  of  Ireland  described  herself  as 
"Protestant"  in  the  preamble  to  the  constitution  passed  in  1870, 
having  in  an  earlier  part  of  the  same  document  spoken  of  herself  as 
"the  ancient  Catholic  and  Apostolic  Church  of  Ireland." 

Politically,  the  importance  and  significance  of  the  term  appears 
from  the  Act  of  Settlement,  12  &  13  Will.  ill.  c.  2  (1700),  by  which  the 
Crown  was  limited,  after  default  of  issue  of  that  King  and  of  Queen 
Anne,  to  the  Electress  of  Hanover  and  her  descendants,  being  Pro- 
testants, and  it  was  further  provided  that  every  future  Sovereign  should 
join  in  communion  with  the  Church  of  England  as  by  law  established ; 
while  the  Sovereign  upon  coronation  takes  an  oath  to  maintain  the 
Protestant  Eeformed  religion  established  by  law  (see  also  Coronation 
Oath). 

The  word  "  Protestant "  is  also  applied  to  the  Church  of  England  by 
Act  of  Union  with  Ireland,  39  &  40  Geo.  ill.  c.  67  (1800)  ;  to  the  Episcopal 
Church  of  Scotland  by  the  Act  3  &  4  Vict.  c.  33  (1840),  and  to  the 
American  Church  by  5  Vict.  c.  6  (1841). 

The  sense  which  the  word  "  Protestant "  should  be  made  to  bear  in 
its  application  to  the  Church  of  England  is  to  be  gathered  from  the 
facts — (1)  that  in  the  statutes  in  which  it  is  so  applied  the  antithesis 
would  appear  to  be  "  Papist "  or  "  Eoman  Catholic,"  and  not  "  Catholic ; " 
and  (2)  that  the  Church  of  England  admits  of  no  exchange  of  communion 
either  with  the  Eoman  Catholic  Church  or  with  any  continental  Pro- 
testant body,  nor  with  any  non-episcopal  body  in  any  part  of  the  world 
(see  articles  Church  of  England  ;  Holy  Orders). 
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In  In  re  Hunter,  [1897]  2  Ch.  105,  the  Court  of  Appeal  held  that 
the  words  ''  true  Protestant  and  Church  of  England  principles  "  occur- 
ring in  the  trusts  of  a  will  must  be  read  as  meaning  the  views  and 
principles  of  what  is  known  as  the  Evangelical  party  in  the  English 
Church. 

ProthO notaries  were  officers  in  the  Courts  of  Common 
Pleas  and  Exchequer,  who  were  superseded  by  the  Masters  (7  Will.  iv. 
and  1  Vict.  c.  30).  In  the  ecclesiastical  law,  the  name  of  prothonotary 
is  given  to  an  officer  of  the  Court  of  Rome.  He  is  so  called  because  he 
is  the  first  notary — the  Greek  word  tt/jcotos  signifying  primus  or  first. 
These  notaries,  of  which  there  are  twelve,  have  pre-eminence  over  the 
other  notaries,  and  are  placed  in  the  rank  of  prelates. 

Proctocol. — The  minute  of  a  meeting  of  representatives  of 
States  assembled  to  confer  or  deliberate  upon  any  given  subject.  This 
term  has  been  in  use  in  this  sense  since  the  Congress  of  Vienna  (Calvo, 
Did.  de  Droit  International).  It  is  also  used  for  the  rules  of  ceremonial 
followed  in  all  writings  which  pass  in  the  official  relations  between 
States  and  their  representatives. 

Provide. — Where  the  word  "provide"  occurs  in  a  statute  or 
legal  instrument,  it  will  receive  the  most  natural  interpretation  con- 
sistent with  the  circumstances.  So  in  55  Geo.  ill.  (1815),  c.  137,  s.  6, 
the  meaning  is  clear  from  the  context,  which  is  to  the  effect  that  any- 
one in  whose  hands  is  the  providing  for,  ordering,  management,  control, 
or  direction  of  the  poor  shall  be  guilty  of  an  offence  against  the  Act  if 
he  provide,  furnish,  or  supply  goods  to  workhouses  for  his  own  profit 
{cp.  the  extending  Act,  4  &  5  Will.  iv.  (1834),  c.  76,  s.  77 ;  Davies  v. 
Harvey,  1874,  L.  R.  9  Q.  B.  433).  As  to  the  force  of  the  word  in  deeds, 
where  it  was  agreed  by  marriage  articles  that  certain  lands  should  be 
held  until  certain  younger  children  should  be  "  suitably  provided  "  for, 
it  was  held  that  these  words  were  not  too  vague  or  uncertain  to  be 
given  effect  to  by  the  Court,  but  that  the  provision  might  be  carried  out 
by  charging  money  portions  upon  the  land  (Brenan  v.  Brenan,  1868, 
I.  R.  2  Eq.  266).  Where,  too,  in  a  will  a  bequest  was  made  to  provide 
a  proper  school,  the  construction  was  arrived  at  by  considering  all  the 
terms,  and  such  bequest  was  held  not  to  imply  that  land  must  be  pur- 
chased, there  being  evidence  that  that  would  be  in  accordance  with  the 
intention  of  the  testator,  he  having  directed  his  trustees  only  to  apply 
the  dividends  and  not  the  principal,  and  it  being  possible  to  fulfil  the 
charity  without  actual  purchase  of  land  {Johnston  v.  Swann,  1818,  3 
Madd.  457  ;  56  E.  R.  573  ;  18  R.  R.  270). 

In  sec.  32  of  the  Towns  Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  89, 
the  expression  "  purchase  or  provide "  fire-engines,  etc.,  authorises  the 
hiring  of  such  appliances  {James  v.  Staines  U.  D.  C,  1900,  83  L.  T.  426). 

Provided- — A  clause  beginning  with  this  word  is  usually  termed 
a  proviso.  It  may  have  various  effects.  Sometimes  it  is  to  be  taken  for 
a  condition,  sometimes  for  an  explanation,  sometimes  for  a  covenant, 
sometimes  for  an  exception,  and  sometimes  for  a  reservation. 

It  is  taken  for  a  condition  as  if  a  man  lease  land,  provided  that  the 
lessee  shall  not  alien  without  the  assent  of  the  lessor  sub  poena  f mis  facturce  ; 
here  it  is  a  condition.     If  I  have  two  manors,  both  of  them  called  Dale,  and 
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I  lease  to  you  my  manor  of  Dale,  provided  that  you  shall  have  my  manor  of 
Dale  in  the  occupation  of  J.  S. ;  here  the  proviso  is  an  explanation  what 
manor  you  shall  have.  If  a  man  lease  a  house,  and  the  lessee  covenant  that 
he  will  maintain  it,  provided  always  that  the  lessor  is  contented  to  find  great 
timber ;  here  it  is  a  covenant.  If  I  lease  to  you  my  messuage  in  Dale, 
provided  that  I  will  have  a  chamber  myself;  here  it  is  an  exception 
of  the  chamber.  And  if  I  make  a  lease  rendering  rent  at  such  feasts  as 
J.  S.  shall  name,  provided  that  the  Feast  of  St.  Michael  shall  be  one ;  here 
this  proviso  is  taken  for  a  reservation. 

(Bac.  Abr.,  "Covenant";  cp.  Coke,  Litt.  146&,  2037;).  In  testamentary  gifts 
the  word  "  provided  "  is  often  used  as  synonymous  with  "  if,"  "  when," 
"  in  case,"  "  so  soon  as,"  etc.,  giving  a  contingent  interest  dependent  upon 
the  fulfilment  of  some  event.  In  such  cases,  then,  the  clause  introduced 
by  the  word  will  usually  create  a  qualification  or  limitation  on  what 
goes  before.  "  If "  and  "  provided "  seem  to  be  more  strongly  con- 
tingent than  "  when."  Immediate  vested  rights  may  also  be  given  in 
this  way,  the  possession  only  being  deferred. 

In  what  sense  the  word  is  used  in  any  particular  instance  will  be  a 
question  of  fact  to  be  settled  by  a  consideration  of  all  the  circumstances. 
Generally  speaking,  such  words  as  "provided  always"  refer  to  and 
qualify  what  has  preceded,  and  do  not  introduce  a  new  and  independent 
disposition  {Martelli  v.  Holloway,  1872,  L.  R.  5  H.  L.  532;  Nuffield  n. 
Baskervil,  1675,  2  Mod.  36;  Geery  v.  Reason,  1628,  Cro.  Car.  128;  79 
E.  E.  713).  But  sometimes,  and  especially  where  words  showing  an 
agreement  to  do  something  are  added,  such  as  "  and  it  is  hereby  agreed," 
"and  these  presents  are  upon  this  express  condition,"  "and  I  hereby 
declare,"  the  clause  introduced  by  the  word  "provided"  will  be  construed 
as  a  covenant,  even  though  the  word  "  covenant "  or  "  agree  "  does  not 
occur  in  it  {Brookes  v.  Drysdale,  1877,  3  C.  P.  D.  52  ;  Dicker  v.  Angerstein, 
1876,  3  Ch.  D.  600).  The  phrase  "  provided  always,  and  it  is  covenanted 
and  agreed  "  was  held  to  make  a  condition  by  the  proviso  and  a  covenant 
by  the  subsequent  words  (Coke,  Litt.  203h).  In  any  case  the  construc- 
tion must  be  such  as  will  support  the  testator's  or  settlor's  intention, 
and  the  most  natural  course  will  be  to  take  the  limitation  and  graft  the 
proviso  on  to  it  (Christie  v.  Gosling,  1866,  L.  R.  1  H.  L.  279 ;  I^arl  of 
Pembroke  v.  Berkley,  1593,  Cro.  Eliz.  384;  78  E.  R.  630). 

Provident  Society. — See  Industrial  and  Provident 
Societies,  Vol.  VII.  p.  133. 

Provinces. — The  limits  of  an  archbishop's  jurisdiction,  as  a 
diocese  is  the  limits  of  a  bishop's  jurisdiction ;  w^hence  we  have 
Provincial  Courts  (q.v.)  exercising  authority  within  the  province  of 
an  archbishop.     See  further  under  Archbishop. 

Provincial  Courts. — These  are  the  Courts  of  the  Primates 
of  the  two  Provinces  of  Canterbury  and  York  (see  under  Archbishop). 
In  the  Province  of  Canterbury  they  consist  of  the  (1)  Court  of  Arches, 
or  Supreme  Ecclesiastical  Court  of  Appeal  for  the  province,  which  may 
take  original  cognisance  of  causes  by  letters  of  request  from  the  Diocesan 
Courts ;  (2)  Court  of  the  Vicar-General,  wherein  bishops  of  the  pro- 
vince are  confirmed ;  (3)  Court  of  the  Master  of  the  Faculties,  wherein 
cases  relating  to  notaries  public  are  heard  ;  (4)  Court  of  Audience  (now 
obsolete);  (5)  Court  of  Peculiars  (now  obsolete;  see  Peculiar);  and 
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(6)  Court  of  the  Commissary  of  the  Archbishop,  which  has  jurisdiction 
over  the  diocese  of  Canterbury,  and  from  which  an  appeal  lies  to  the 
Court  of  Arches  {Fagg  v.  Lee,  1874,  L.  R.  4  Ad.  &  Ec.  135).  In  the 
Province  of  York  they  consist  of  the  (1)  Chancery  Court,  or  Supreme 
Court  of  Appeal  for  the  province ;  (2)  Consistory  Court,  for  the  diocese ; 
and  (3)  Court  of  Audience  (now  obsolete). 

For  a  long  time  back  several  of  these  offices  in  the  Province  of 
Canterbury  have  been  joined  in  one  person,  as  was  the  case  also  in  the 
Province  of  York ;  and  this  state  of  things  is  now  continued  and  extended 
by  the  Public  Worship  Regulation  Act,  1874.  Under  this  Act  the  two 
archbishops  jointly  appoint  a  judge  of  the  Provincial  Courts  of  Canter- 
bury and  York,  who  is  to  hold  at  the  same  time  the  offices  of  Official 
Principal  of  the  Arches  Court  of  Canterbury,  Official  Principal  or 
Auditor  of  the  Chancery  Court  of  York,  and  Master  of  the  Faculties  to 
the  Archbishop  of  Canterbury.  All  proceedings  taken  before  him  in 
relation  to  matters  arising  in  the  two  provinces  are  deemed  to  be  taken 
in  the  Arches  Court  of  Canterbury  and  the  Chancery  Court  of  York 
respectively;  and  he  may  be  called  upon  by  the  archbishop  of  the 
province  within  which  the  cause  arises  to  hear  it  at  any  place  within 
the  diocese  or  province,  or  in  London  or  Westminster. 

It  has  been  held  both  in  the  High  Court  and  in  the  Court  of 
Appeal  that  the  judge  so  appointed  is  not  the  judge  of  a  new  Court 
constituted  by  the  Act,  but  the  judge  of  the  old  Provincial  Courts  of 
Canterbury  and  York;  and  that  his  orders  can  be  enforced  (as  other 
ecclesiastical  orders  are)  by  significavit  and  imprisonment  or  enrolment 
and  sequestration  (see  Dale's  Case  and  EnragMs  Ca^e,  1881,  6  Q.  B.  D. 
376,  from  Canterbury ;  Green  v.  Lord  Penzance,  1881,  6  App.  Cas.  657, 
from  York ;  and  see  further  under  Arches,  Court  of).  The  Court  is  a 
superior  Court  and  Court  of  Record,  and  the  rules  and  orders  regulating 
the  procedure  made  by  it  have  statutory  authority,  and  are  valid  whether 
they  otherwise  sufficiently  show  jurisdiction  or  not  {per  Manisty,  J., 
Dale's  Case,  above,  417). 

[Authority. — Phillimore,  JEccl.  Law.] 

Provisional  Order- — During  the  reign  of  Queen  Victoria 
our  domestic  legislation  increased  enormously,  and  Parliament  could  not 
grapple  with  it  without  assistance.  The  Private  Bill  Committees  could 
not  possibly  deal  with  all  the  applications  made  to  them  by  Municipal 
Corporations,  Harbour  Boards,  Railway  Companies,  Improvement  Com- 
missioners, and  every  other  kind  of  local  authority;  and  yet  such 
matters  could  only  be  disposed  of  by  Act  of  Parliament.  It  was  neces- 
sary, therefore,  for  the  legislature  to  delegate  its  authority  to  some  of 
the  great  Government  departments,  at  the  same  time  keeping  the  final 
decision  on  each  matter  in  its  own  hands.  And  so  the  Provisional 
Order  was  invented.  Power  is  given  to  some  department  or  other  body 
in  which  Parliament  has  confidence  (generally  on  the  application  of 
some  local  authority)  to  hold,  if  necessary,  a  local  investigation  into  the 
circumstances,  and  then,  if  it  thinks  proper,  to  prepare  a  detailed  scheme, 
which  is  embodied  in  an  order.  This  order  subsequently  appears,  with 
perhaps  three,  five,  or  ten  similar  orders,  in  the  schedule  to  a  "  Pro- 
visional Order  Confirmation  Bill,"  introduced  by  the  Government 
department  which  has  charge  of  such  matters.  It  is,  of  course,  still 
open  to  any  body  or  person  concerned  or  aggrieved  (subject  to  the 
parliamentary  rules  as  to  locus  standi)  to  oppose  the  bill  in  the  ordinary 
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way.  But  this  seldom  occurs ;  Provisional  Orders  are  often  confirmed 
by  Parliament  almost  as  a  matter  of  course.  Thus  in  the  year  1896  the 
Local  Government  Board  issued  fifteen  Provisional  Orders,  which  were 
grouped  according  to  their  subject-matter,  and  presented  to  Parliament 
in  four  confirming  bills ;  and  of  the  fifteen  orders  twelve  were  confirmed 
without  opposition ;  one  was  confirmed  with  alterations ;  two  were  not 
confirmed  {Twenty-sixth  Annual  Report  of  the  Local  Government  Board, 
p.  xxxi.).  A  Provisional  Order  has  no  validity  till  it  is  confirmed ;  but 
when  confirmed  it  has  all  the  force  of  an  Act  of  Parliament :  it  is  indeed 
part  of  an  Act  of  Parliament ;  it  can  thus  alter,  amend,  or  repeal  former 
local  Acts  (Public  Health  Act,  1875,  s.  303 ;  Local  Government  Act, 
1888,  s.  59,  subs.  6).  Hence  a  local  authority  should  not,  as  a  rule, 
promote  a  bill  in  Parliament  for  any  object  which  is  attainable  by 
Provisional  Order  (see  35  &  36  Vict.  c.  91,  s.  10). 

Very  various  are  the  matters  which  can  be  dealt  with  by  Provisional 
Order;  very  various,  too,  are  the  authorities  to  which  the  power  of 
making  such  orders  is  confided.  The  Board  of  Trade  has  very  extensive 
powers  of  granting  provisional  orders,  principally  under  the  following 
statutes : — 


Canals 


Eevision   of   ckssifica-  Railway  and  Canal   Traffic 
tion   of    traffic   and       Act,  1888,  51  &  52  Vict, 
schedule    of     rates.       c.  25,  ss.  24-30  and  45. 
Management  of 

derelict  canals 


Electric  Lighting 


Electric  Lighting  Acts,  1882 
and  1888,  45  &  46  Vict.  c. 
56,  and  51  &  52  Vict.  c.  12. 


Gas  and  Water . 


Gas  and  Water  Facilities 
Act,  1870,  33  &  34  Vict, 
c.  70,  ss.  4-8 ;  and  Gas 
and  Water  Facilities  Act, 
1870,  Amendment  Act, 
1873,  36  &  37  Vict,  c,  89, 
ss.  5  and  12. 


Piers,  Harbours,  etc. .     Formation,  etc.,  of 


General  Pier  and  Harbour 
Act,  1861,  24  &  25  Vict, 
c.  45 ;  General  Pier  and 
Harbour  Act,  1861,. 
Amendment  Act,  1862, 
25  &  26  Vict.  c.  19. 


Pilotage 


Constitution  of  pilot- 
age districts,  etc. 


Merchant  Shipping  Act, 
1894,  57  &  58  Vict.  c.  60, 
ss.  575-580. 


Railways 


Revising  classifica- 
tion of  traffic  and 
schedule  of  rates 


Railway  and  Canal  Traffic 
Act,  1888,  51  &  52  Vict. 
c.  25,  s.  24 ;  Railway  and 
Canal  Traffic  Act  (Pro- 
visional Orders)  Amend- 
ment Act,  1891,  54  & 
55  Vict.  c.  12,  s.  1  ; 
Borough  Funds  Act,  1903, 
3  Edw.  VII.  c.  14,  s.  7  (2). 
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Railways    . 


Tramways  . 


Tramways  . 


Electrical  works,  Railways  (Electrical  Power) 
acquisition  of  land  Act,  1903,  3  Edw.  vii. 
for  c.  30,  s.  2. 


Tramways,    construc- 
tion of 

Military       tramways 
and  naval  works 


Tramways  Act,  1870,  33  & 
34  Vict.  c.  78,  Part  I. 

Military  Tramways  Act, 
1887,  50  &  51  Vict.  c.  65; 
Naval  Works  Act,  1899, 
62  &  63  Vict.  c.  42,  s.  3. 


As  to  the  general  powers  and  expenses  of  the  Board  of  Trade  in 
relation  to  orders,  etc.,  see  the  Board  of  Trade  Arbitrations,  etc.,  Act, 
1874,  37  &  38  Vict.  c.  40. 


The  Board  of  Trade  has  also  pov^er  in  many  cases  to  grant  provisional 
certificates,  especially  in  connection  with  railway  companies,  viz. : — 


Railways 


Railways    . 


Giving  new  powers   . 


Construction  of  works, 
deviation,  etc. 


Railway  Companies  Powers 
Act,  1864,  27  &  28  Vict, 
c.  120;  Regulation  of 
Railways  Act,  1868,  31  & 

32  Vict.  c.  119,  s.  38; 
Railways  (Powers  and 
Construction)  Acts,  1864, 
Amendment     Act,    1870, 

33  &  34  Vict.  c.  19. 

27  &  28  Vict.  c.  120;  and 
33  &  34  Vict.  c.  19, 
supra;  and  the  Board 
of  Trade  (Arbitrations) 
Act,  1874,  37  &  38  Vict, 
c.  40. 


The  Local  Government  Board  is  authorised  to  grant  Provisional 
Orders  under  the  following  statutes : — 

Local  Acts  .         .         .     Repealing  or  altering     Public  Health  Act,  1875,  38 

&39  Vict.  c.  55,  ss.  303-4. 

Local  Authorities,  etc.     Settling      differences     Public    Health    Act,    1875, 

between  38  &  39  Vict.  c.  55,  s.  304. 


"General  District  Rate     Abolition   of   exemp-     Public    Health    Act,    1875, 

tion  from  38  &  39  Vict.  c.  55,  s.  211 

(i)W. 

Local  Government  Dis-     Constituting   or    dis-     Public    Health    Act,    1875, 
tricts  solving   and   alter-         38  &  39  Vict.  c.  55,  ss. 

ing  areas  of  270-75. 


Improvement  Act  Dis-     Dissolving 
tricts 


Public    Health    Act,    1875, 
38  &  39  Vict.  c.  55,  s.  270. 


Sanitary  Expenses    of     Altering  mode  of  de-     Public    Health    Act,    1875, 
Urban  Authority  fraying  38  &  39  Vict.  c.  55,  s.  208. 
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Land  . 


Compulsory    acquisi-     Public    Health    Act,    1875, 
tion  of  38  &  39  Vict.  c.  55,  ss. 

176  and  316. 


Port  Sanitary  Autho- 
rity 


Constituting 


Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  ss. 
287-90;  Public  Health 
(Ships,  etc.)  Act,  1885,  48 
&  49  Vict.  c.  35. 


Main   Sewerage  Dis-^ 

tricts  V 

Joint  Sewerage  Board  J 

Special  Drainage  Dis- 
trict 

Gas   Undertakings    of 
Urban  Authorities 

Sanitary  Districts 


Dissolving 
Dissolving 
Authorising 
Union  of  . 


rPublic  Health  Act,  1875, 
\  38  &  39  Vict.  c.  55,  s. 
[     323. 

Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  s.  270. 

Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  s.  161. 

Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  ss. 
279-81. 


Medical      Officer       of 
Health 


Uniting  districts  for     Public    Health    Act,    1875, 
the  appointment  of         38  &  39  Vict.  c.  55,  s.  286. 


Housing   of    Working 
Classes 


Improvementschemes     Housing  of  Working  Classes 

(Part  I.)  confirma-         Act,  1890,  53  &  54  Vict. 

tion  of  c.   70,  s.    8  ;    Housing  of 

Working      Classes      Act, 

1903,  3  Edw.  VII.  c.  39, 

s.  2. 


Housing    of  Working 

Classes 


Acquisition  of  land  Housing  of  Working  Classes 
(Part  II.)  autho-  Act,  1890,  53  &  54  Vict, 
rising  c.  70,  s.  39  (5). 


Housing    of   Working 

Classes 


Acquisition  of  land  Housing  of  Working  Classes 
(Part  III.)  autho-  Act,  1890,  53  &  54  Vict, 
rising  c.  70,  s.  57. 


Poor  Law  Eelief  .     Eepealing  or  amend-     Poor  Law  Amendment  Act, 

ing  local  Acts  1867,   30   &   31   Vict.  c. 

106,  s.  2  ;  Local  Govern- 
ment Board  Act,  1871, 
34  &  35  Vict.  c.  70. 


Cement  and  Smelting 
Works 


Prevention  of  dis-  Alkali,  etc.,  Works  Eegula- 
charge  of  noxious  tion  Act,  1906,  6  Edw.  vii. 
gases  from  c.  14,  s.  8. 


Parliamentary      Divi- 
sions 


Settling  doubts  as  to     Eedistribution  of  Seats  Act, 
limits  of  1885,  48  &  49  Vict.  c.  23, 

s.  23. 
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Brine  Pumping  Opera- 
tions 


Forming  compen- 
sation districts 
where  subsidence 
is  caused  by  brine 
pumping  opera- 
tions 


Brine  Pumping  (Compensa- 
tion for  Subsidence)  Act,  ! 
1891,  54  &  55  Vict.  c.  40,  j 
ss.  6-8  and  49.  ! 


County  Councils. 


Transferring    powers  Local  Government  Act,  1888, 

of  Quarter  Sessions  51  &  52  Vict.  c.  41,  s.  4. 
or    Justices   under 
local  Acts  to 


County  Councils. 


Transferring  powers 
of  Government 
departments  and 
other  authorities 
to 


Local  Government  Act,  1888, 
51  &  52  Vict.  c.  41,  s.  10  ; 
Local  Government  (Trans- 
fer of  Powers)  Act,  1903, 
3  Edw.  VII.  c.  15. 


County  Councils. 


Constituting  joint 
committees  for  exe- 
cution of  Rivers 
Pollution  Acts 


Local  Government  Act,  1888, 
51  &  52  Vict.  c.  41,  s.  14 
(3). 


County  Councils. 


Constituting 
committees 
Border  County 
Councils  for  enforc- 
ing Rivers  Pollu- 
tion Acts 


joint    Rivers     Pollution     (Border 

of         Councils)  Prevention  Act, 

1898,  61  &  62  Vict.  c.  34. 


Scilly  Islands 


Application  to  of 
Local  Government 
Act,  1888 


Local  Government  Act,  1888, 
51  &  52  Vict.  c.  41,  s.  49. 


Local  Government  and 
other  areas 


Alteration  of  bound- 
aries 


Local  Government  Act,  1888, 
51  &52Vict.  c.  41,ss.  54, 
55,  and  59. 


Borough    and    Urban 
Sanitary  Districts 


Dealing  with  districts 
overlapping 


Local  Government  Act,  1888, 
51  &  52  Vict.  c.  41,  s.  52. 


County  Council — Bor- 
rowing Powers 


Authorising  County 
Councils  to  borrow 
in  certain  cases 


Local  Government  Act,  1888, 
51  &  52  Vict.  c.  41,  s.  69 
(2). 


Guardians  of  the  Poor 
— Borrowing  Powers 


Extension  of 


Poor  Law  Act,  1889,  52  & 
53  Vict.  c.  56,  s.  2  (3). 


Diseases  of  Animals    . 


Acquisition    of    land 
for  wharves,  etc. 


Diseases  of  Animals  Act, 
1894,  57  &  58  Vict.  c.  57, 
s.  33. 


London  County  Coun- 
cil —  Metropolitan 
Borough  Councils — 
Common  Council  of 
the  City  of  London 


Transferring  powers 
to  or  from  these 
authorities.  Ex- 
penses incidental 
thereto 


London  Government  Act, 
1899,  62  &  63  Vict.  c.  14, 
ss.  5  (3)  and  (4),  7,  and 
28  (1). 


PROVISIONAL  ORDER 


65 


Metropolitan  Borough     Acquisition    of    land     London    Government    Act, 
Councils  for  purposes  of  1899,  62  &  63  Vict.  c.  14, 

ss.    5    and    28    (1),    and 
Sched.  II. 


Metropolitan      Water    Representatives       of 
Board  Borough  a  n  d  Urban 

Districts  thereon ; 
number  of  members; 
limits  of  supply ; 
adap  tati  on  of 
general  or  local 
Acts  relating  to 
metropolitan  water 
companies 


Metropolis  Water  Act,  1902, 
2  Edw.  VII.  c.  41,  s.  26. 


Parishes 


Adjustment  of  par- 
ishes with  detached 
parts 


Divided  Parishes  and  Poor 
Law  Amendment  Act, 
1876,  39  &  40  Vict.  c.  61, 
ss.  1-9. 


Parishes 


Adjustment  of  par- 
ishes with  incon- 
venient divisions 
or  places  forming 
extra  parochial 
places 


Poor  Law  Act,  1879,  42  & 
43  Vict.  c.  54,  ss.  4  and  6. 


General  provisions  relating  to  the  making  and  cost  of  Provisional 
Orders  by  the  Local  Government  Board  under  the  Public  Health  Act, 
1875,  are  contained  in  sees.  297-298  of  that  Act. 

The  Local  Government  Board  has  issued  instructions,  dated  Septem- 
ber 1,  1905,  as  to  applications  to  it  for  Provisional  Orders  under  the 
Public  Health  Act,  1875,  the  Housing  of  the  Working  Classes  Acts,  1890 
and  1903,  and  the  Local  Government  Act,  1888. 

A  general  order  prescribing  regulations  in  regard  to  Provisional 
Orders  under  the  Gas  and  Water  Facilities  Acts,  1870  and  1873,  was 
issued  by  the  Local  Government  Board,  dated  September  7,  1891. 

A  county  council  has  power  under  sec.  57  of  the  Local  Government 
Act  of  1888,  and  under  sec.  54,  subs.  2  {a)  of  the  Local  Government 
Act  of  1894,  to  make  orders  for  the  alteration  of  areas,  which  are  in  the 
nature  of  Provisional  Orders,  and  must  be  submitted,  as  a  rule,  to  the 
Local  Government  Board  for  confirmation.  A  county  council  may 
itself  make  Provisional  Orders,  subject  to  confirmation  by  the  Board 
of  Agriculture  and  Fisheries,  for  the  acquisition  of  land  for  small 
holdings  and  allotments  (Small  Holdings  and  Allotments  Act,  1907, 
7  Edw.  VII.  c.  54). 

The  Board  of  Agriculture  and  Fisheries  has  power  to  make  Provisional 
Orders  and  schemes  under  the  following  Acts : — 
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Commons 


PROVISIONAL  ORDEE 
Provisional  Orders. 


Inclosure  and  regula- 
tion of 


Drainage  Districts 


Compulsory  acquisi- 
tion of  land  by 
Commissioners 


Drainage  Districts       .     Constitution  of . 


Thames  Valley  Drain-    Acquisition  of  land 
age 


risheries 


Regulation  of  oyster 
fisheries,  etc. 


The  Commons  Act,  1876, 
39  &  40  Vict.  c.  56; 
Inclosure  Acts,  1845  to 
1882,  8  &  9  Vict.  c.  118; 
9  &  10  Vict.  c.  70;  10  & 
11  Vict.  c.  Ill;  11  &  12 
Vict.c.  99;  12&  13  Vict, 
c.  83;  14  &  15  Vict.c.  53; 
15  &  16  Vict.  c.  79;  17& 
18  Vict.  c.  97;  20  &  21 
Vict.  c.  31 ;  22  &  23  Vict, 
c.  43;  31&32Vict.  c.  89; 
39  &  40  Vict.  c.  56,  sup-a ; 
41  &  42  Vict.  c.  56  ;  45 
&  46  Vict.  c.  15;  Law 
of  Commons  Amendment 
Act,  1893,  56  &  57 
Vict.  c.  57 ;  and  the 
Commons  Act,  1899,  62 
&  63  Vict.  c.  30. 

The  Land  Drainage  Act, 
1861,  24  &  25  Vict.  c.  133, 
Part  I. 

The  Land  Drainage  Act, 
1861,  24  &  25  Vict.  c.  133, 
Part  11. 

Thames  Valley  Drainage 
Act,  1871,  34  &  35  Vict, 
c.  clviii. 

Sea  Fisheries  Act,  1868,  31 
&  32  Vict.  c.  45,  ss.  27- 
56;  32  &  33  Vict.  c.  31, 
s.  2;  38  &  39  Vict.  c.  15; 
Fisheries  Act,  1877,  40  & 
41  Vict.  c.  42,  s.  7. 


Fisheries 


Fisheries 


.  Compulsory  acquisi-  Salmon  Fishery  Act,  1873, 
tion  of  weir  or  36  &  37  Vict.  c.  71,  ss.  49, 
obstruction  50. 

.     Improvement  of   sal-     Salmon      and      Freshwater 
mon  fisheries,  etc.         Fisheries    Act,    1907,    7 
Edw.  VII.  c.  15. 

Provisional  Schemes. 

Metropolitan  Commons    Management  and  regu-    The  Metropolitan  Commons 

lation  of  Acts,  1866  to  1898,  29  & 

30  Vict.  c.  122;  32  &  33 
Vict.  c.  107;  41  &  42 
Vict.  c.  71;  61  &  62 
Vict.  c.  43 ;  Commons 
Act,  1899,  62  &  63  Vict, 
c.  30. 
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A  Secretary  of  State  is  empowered  to  make  Provisional  Orders  by  the 
following  Acts  of  Parliament : — 


Housing  of  the  Work- 
ing Classes 


Improvementschemes,    Housing    of    the    Working 
confirmation  of  Classes  Act,   1890,   53  & 

54  Vict.  c.  70,  s.  8. 


Housing  of  the  Work- 
ing Classes 


Compulsory    acquisi- 
tion of  land 


Housing  of  the  Working 
Classes  Act,  1890,  53  & 
54  Vict.  c.  70,  s.  57. 

N.B. — The  foregoing  powers  of  the  Secretary  of  State  may  by  Order  in 
Council  be  assigned  to  the  Local  Government  Board.  (Housing  of  the 
Working  Classes  Act,  1903,  3  Edw.  vii.  c.  39,  s.  2.) 


Explosives 


Police 


Eepealing  or  altering     The  Explosives  Act,    1875, 
local  Acts  38    &    39    Vict.    c.    17, 

s.  103. 

Authorising  payments    The  Police  Act,  1890,  53  & 


Fire  Brigade 
Metropolitan  Police 

Military  Purposes 


out  of,  ordiscontinu- 
ing  investments  for, 
pension  fund 

Amending  local  Acts 


Authorising    acquisi- 
tion of  land 


Authorising  the  tak- 
ing of  lands 


Workmen's  Compensa-     Application  of  Act  to 
tion  Act,  1906         .         industrial  diseases 


54  Vict.  c.  45. 


The  Police  Act,  1893,  56  & 
57  Vict.  c.  10,  s.  8  (2). 

Metropolitan  Police  Act, 
1886,  49  &  50  Vict.  c.  22, 
ss.  3-7;  Metropolitan 
Police  Act,  1887,  50  &  51 
Vict.  c.  45. 

Military  Lands  Act,  1892, 
55  &  56  Vict.  c.  43,  ss.  1-13, 
etc.  ;  Military  Lands  Act, 
1900,  63  &  64  Vict.  c.  56, 
ss.  3-5. 

Workmen's  Compensation 
Act,  1906,  6  Edw.  vii. 
c.  58,  s.  8. 


Marriages  . 


Removing  doubts  as    The    Provisional    Order 
to  validity  of  (Marriages)     Act,     1905, 

5  Edw.  VII.  c.  23. 


The  Board  of  Education  is  empowered  to  issue  Provisional  Orders 
under  the  undermentioned  statutes  : — 


School  Sites 


Schemes 


Acquisition  of,  other- 
wise than  by  agree- 
ment 


Making  scheme  on 
default  of  local 
authority 


Elementary  Education  Act, 
1870,  33  &  34  Vict.  c.  75, 
s.  20 ;  Elementary  Educa- 
tion Act,  1873,  36  &  37 
Vict.  c.  86,  s.  15. 

Education  Act,  1902,  2  Edw. 
VII.  c.  42,  ss.  17  (7)  and 
21 ;  Education  (London) 
Act,  1903,  3  Edw.  vii. 
c.  24,  s.  1. 


68  PKOVISO 

The  Eailway  and  Canal  Commission  may  issue  Provisional  Orders  as 
follows : — 

Telegraph  Works        .     Construction  of  works     The   Telegraph   Act,   1892^ 

by     Postmaster-         55  &  56  Vict.  c.  59,  s.  2. 
General  on  private 
land 

The  Committee  of  the  Lords  of  His  Majesty's  Privy  Council  may 
issue  provisional  schemes  as  undermentioned : — 

Municipal     Charter —  Scheme  for        .         .     Municipal  Corporations  Act,. 

Abolition     of,     and  1882,45  &  46  Vict.  c.  50,  s. 

adjustment  of  rights  210  et  seq.;  Local  Govern- 

of     existing     Local  ment  Act,  1888,  51  &  52 

Authorities  Vict.  c.  41,  s.  56. 

The  Charity  Commissioners  are  empowered  to  issue  provisional, 
schemes  as  follows: — 

Charitable  Trusts        .     Appropriating  charit-     The  Charitable  Trusts  Act,. 

able    property    to         1853,  16  &  17  Vict.  c.  137,. 
varied  trusts  ss.   54-60;    Charitable 

Trusts  Amendment  Act, 
1855,  18  &  19  Vict.  c. 
124,  s.  43.  See  Charitable 
Trusts  Acts,  1853  to  1894. 

The  Secretary  of  State  for  Scotland  (48  &  49  Vict.  c.  61),  the  Lord- 
Lieutenant  of  Ireland  in  Council  (46  &  47  Vict.  c.  43,  s.  11),  and  other 
similar  persons  and  bodies  have  also  power  to  grant  Provisional  Orders. 

The  Courts  of  law  have  no  jurisdiction  to  interfere  in  any  matter 
relating  to  the  application  for  or  the  grant  of  any  Provisional  Order, 
except  where  the  application  is  against  good  faith  and  equity,  when 
apparently  it  may  be  restrained  {Telford  v.  Metropolitan  Board  of  Works, 
1872,  L.  K.  13  Eq.  574).  If  the  confirming  bill  be  opposed,  it  is  gener- 
ally referred  to  a  select  committee,  which  will  hear  all  objections 
(Standing  Orders,  151,  208  A).  As  to  the  procedure  in  Parliament, 
see  May's  Parliamentary  Practice,  11th  ed.,  pp.  890  et  seq. 

As  soon  as  the  Provisional  Order  has  been  confirmed,  it  operates,, 
and  will  be  construed,  as  an  Act  of  Parliament  (Z.-  &  N.-W.  Ely.  Co.  v. 
Donellan,  [1898]  1  Q.  B.  748). 

General  provisions  as  to  the  costs  of  obtaining,  promoting,  or  opposing 
Provisional  Orders  and  certificates  or  bills  for  the  confirmation  thereof 
are  contained  in  the  Parliamentary  Costs  Act,  1871,  34  &  35  Vict.  c.  3, 
and  the  House  of  Commons  Costs  Taxation  Act,  1879,  42  &  43  Vict.. 
c.  17. 

Proviso. — The  term  " proviso  "  and  condition  are  synonymous, 
and  signify  some  quality  annexed  to  a  real  estate,  by  virtue  of  which  it 
may  be  enlarged,  defeated,  or  created  upon  an  uncertain  event  (Bacon's 
Ahr.,  sub  tit.  "  Condition.") 

The  word  "  proviso  "  is  used  frequently  to  denote  the  clause,  the  first 
words  of  which  are  "  Provided  that,"  inserted  in  deeds  and  instruments 
generally,  and  containing  a  condition  or  stipulation  on  the  performance 
or  non-performance  of  which,  as  the  case  may  be,  the  effect  of  a  preceding 
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■clause  or  of  the  deed  depends.  We  may  take  as  notable  instances  the 
proviso  for  re-entry,  in  leases,  on  breach  of  covenants  by  the  lessee ;  the 
proviso  for  redemption  in  mortgages  providing  that  on  payment  off 
the  mortgagee  shall  reconvey  to  the  mortgagor.  Provisos  are  also 
frequently  inserted  in  statutes,  e.g.  for  saving  existing  rights,  or  rights 
of  the  Crown,  or  generally  for  exemptions  from  the  operation  of  the 
particular  Act. 

"  It  always  implies  a  condition,  unless  subsequent  words  change  it  to 
a  covenant,  but  when  the  proviso  contains  the  mutual  words  of  the  parties 
to  a  deed,  it  amounts  to  a  covenant "  (2  Co.  72).  If,  therefore,  the  words 
are  "provided,  and  it  is  hereby  covenanted  and  agreed  between  the 
parties  that,  etc.,"  they  create  both  a  condition  and  a  covenant. 

Though  the  words  "  provided  that "  are  the  most  apt  words  to  make 
an  estate  conditional,  the  words  may  have  another  operation  as  well,  and 
may  serve  to  qualify,  limit,  or  by  way  of  covenant  only,  e.g.  where  one 
party  covenants  to  do  one  thing,  provided  the  other  does  something  else. 
And  for  the  estate  to  be  conditional,  the  following  requisites  must  be 
complied  with : — (1)  The  proviso  must  not  be  dependent  upon  any  other 
sentence  in  the  deed;  (2)  the  condition  must  be  compulsory  on  the 
grantee ;  (3)  it  must  be  imposed  by  the  grantor ;  (4)  it  must  have  appli- 
cation to  the  estate,  and  not  to  some  other  matter  (see  Shep.  Touchstone, 
122;  Co.  Litt.  203&). 

Provocation. — It  is  a  defence  to  a  charge  of  murder  that  the 
fatal  act  was  committed  in  the  heat  of  passion  caused  by  sudden  provoca- 
tion, and  before  there  was  time  for  the  passion  to  cool.  But  the  defence 
does  not  amount  to  excuse  or  justification,  and  operates  only  to  reduce 
the  offence  from  murder  to  manslaughter,  and  fails  wholly  if  the  accused 
acted  after  he  had  time  to  reflect  and  cool  (see  Chance  Medley  ;  Duel  ; 
Manslaughter). 

On  charges  of  assault  the  plea  of  provocation  is  no  defence  at  all, 
but  may  be  a  very  strong  plea  in  mitigation  of  punishment ;  and  in  civil 
proceedings  for  trespass  to  the  person  the  plea  of  provocation  also  oper- 
ates in  mitigation  of  damages. 

[Authority.— AvQhholdi,  Cr.  PL,  23rd  ed.] 

Provost. — The  principal  magistrate  of  a  royal  borough  in  Scot- 
land. The  title  was  also  frequently  applied  to  the  heads  of  collegiate 
foundations  in  England,  and  is  still  borne  by  the  heads  of  King's  College, 
Cambridge ;  Queen's,  Oriel,  and  Worcester  Colleges,  Oxford ;  and  by  the 
head  of  Eton  College;  and  the  heads  of  some  modern  collegiate 
schools  are  so  named. 

Provost- IVIarshal.— In  the  army  the  powers  of  this  officer 
are  now  limited  by  sec.  74  of  the  Army  Act,  1881,  44  &  45  Vict.  c.  58. 
The  appointment  of  a  provost-marshal  could  and  can  only  be  made 
when  troops  are  on  service  abroad.  His  powers,  before  the  Army  Act 
of  1879,  were  the  prompt  and  instant  suppression  of  all  irregularities 
and  crimes  abroad,  committed  by  troops  in  the  field  and  on  the  line  of 
march,  according  to  the  usages  of  war  and  rules  of  the  service.  He 
could  punish  offenders  detected  in  the  actual  commission  of  crime,  and 
actually  seen  by  him  or  his  assistants.  He  had  the  charge  of  the 
order  and  discipline  of  the  camps,  and  he  executed  the  sentences  of 
courts-martial. 


70  PKOXENETA 

The  above-mentioned  section  provides  that  provost-marshals,  with 
assistants,  may  be  appointed  by  the  general  order  of  the  general  officer 
commanding  a  body  of  forces.  A  provost-marshal  or  his  assistants  may 
at  any  time  arrest  and  detain  for  trial  persons  subject  to  military  law 
committing  offences,  and  may  also  carry  into  execution  any  punishments 
to  be  inflicted  in  pursuance  of  a  court-martial,  but  they  are  not  to  inflict 
any  punishment  of  their  own  authority.  As  regards  soldiers  in  their 
custody  undergoing  field  punishment,  they  have,  by  sec.  10  of  the  Army 
Act,  1907,  the  same  powers  as  the  governor  of  a  military  prison. 

The  provost-marshal  is  always  a  commissioned  officer,  but  the  assist- 
ants may  be  either  officers  or  non-commissioned  officers. 

Garrison  and  regimental  provost-sergeants  are  appointed  for  the 
maintenance  of  order  when  soldiers  are  in  the  United  Kingdom,  and  the 
garrison  or  regimental  police  are  placed  under  their  superintendence 
(King's  Eegulations,  1907,  arts.  661,  664). 

In  the  navy,  the  officer  ordering  a  court-martial  or  the  president  of 
the  court,  appoints  a  provost-marshal  (usually  a  senior  member  of  the 
police  of  the  flagship,  such  as  the  master-at-arms),  and  orders  him  to 
arrest  the  prisoner  and  keep  him  in  safe  custody.  He  is  responsible 
for  the  production  of  the  prisoner  at  the  court-martial,  and  is  liable  to 
be  punished  for  neglect  of  duty  in  failing  to  arrest  him. 

See  Couets-Martial  ;  Military  Law. 

Proxcncta. — One  case  in  which  equity  did  not  follow  the  civil 
law  was  in  declining  to  countenance  the  stipulations  of  proxenetm  or 
matchmakers  for  rewards  or  remuneration  for  negotiating  advantageous 
marriages.  In  equity  all  such  contracts  or  agreements  respecting  mar- 
riage, usually  called  marriage  brokage  contracts,  are  absolutely  void, 
both  as  being  injurious  to  or  subversive  of  the  public  interest,  and  as 
tending  to  a  deceit  on  one  party  to  the  marriage  or  to  the  parents  or 
friends  {Heap  v.  Harris,  1876,  2  Q.  B.  D.  630;  Laiu  v.  Law,  1735,  Ca.  t. 
Talb.  140 ;  25  E.  E.  705 ;  Boherts  v.  Boherts,  1730,  3  P.  Wms.  m  ;  24  E.  K. 
971).  So  where  a  bond  had  been  given  by  a  suitor  for  the  hand  of  a 
lady  to  pay  £500  ten  days  after  marriage  to  a  praxeneta,  and  a  verdict 
had  been  obtained  thereon,  but  the  executors  filed  a  bill  in  Chancery 
for  relief,  the  result  of  an  appeal  to  the  House  of  Lords  was  an  order 
to  have  the  bond  delivered  up  {Hall  v.  Thynne,  1729,  Show.  P.  C.  76 ; 
1  E.  E.  52).  Marriage  brokage  contracts  ifiave  since  then  also  been 
void  at  law  {Collins  v.  Blantern,  1767,  2  Wils.  347),  and  money  paid  in 
pursuance  thereof  has  been  allowed  to  be  recovered  {Smith  v.  Bruning, 
1700,  2  Vern.  392 ;  23  E.  E.  852).  Even  the  fact  that  the  marriage 
was  without  disparagement  and  otherwise  proper,  or  that  the  parties 
had  confirmed  the  agreement,  would  not  validate  a  brokage  contract 
{Cole  V.  Gibson,  1750, 1  Ves.  506 ;  27  E.  E.  1169).  See  further.  Brocage, 
Vol.  II.  p.  419. 

Proxies.— See  Bankruptcy,  Vol.  IL  p.  23;  Company,  Vol.  IIL 
p.  299 ;  Public  Company. 

Proximate  Cause. — See  Damages;  Negligence. 

Public  Accounts  are  the  accounts  of  the  expenditure  of  the 
nation.  They  are  rendered  to  the  Comptroller  and  Auditor-General 
under  29  &  30  Vict.  c.  39.     For  the  nature  of  the  control  exercised  by 
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the  Comptroller  and  Auditor-General  and  the  Treasury  over  the  expendi- 

^^ture  of  money  by  the  State  Departments,  and  the  power  to  authorise 

^Khe  withdrawal  of  money  from  the  national  account  kept  at  the  Bank  of 

'^Kngland,  see  the  Act  itself.    See  also  38  &  39  Vict.  c.  45 ;  39  &  40  Vict. 

^K  14,  s.  1 ;  52  &  53  Vict.  c.  53,  s.  20.     The  Statute  Law  Eevision  Act, 

^HL893,  repeals  the  following  parts  of  the  29  &  30  Vict.  c.  39  : — Preamble, 

^IStnd  to  "  same  as  follows ; "  sec.  2,  from  "  the  Treasury  "  to  "  National 

Debt,"  where  these  words  occur  last ;  sec.  3,  to  "  auditor,"  where  the 

word  thirdly  occurs,  and  the  words  "  said  "  before  "  Comptroller  "  and 

"  her  heirs  and  successors ; "  sec.  5,  to  "  abolished  but,"  and  from  "  and 

it  shall "  to  the  end  of  the  section ;  sec.  6,  the  words  "  her  heirs  and 

successors ; "  sec.  39,  to  "  notwithstanding ;  but ; "  sec.  46,  to  "  schedule, 

and,"  and  from  "or  to  effect"  to   the  end  of   the   section;   sec    47, 

Sched.  C. 

The  House  of  Commons  appoints  at  the  beginning  of  every 
session  a  Standing  "  Committee  of  Public  Accounts,  for  the  examination 
of  the  accounts,  showing  the  appropriation  of  the  sums  granted  by 
Parliament  to  meet  the  public  expenditure."  This  is  a  Select  Committee. 
It  was  first  appointed  in  1861,  usually  numbers  fifteen  members,  and 
chooses  its  own  chairman.  In  addition  to  examining  books  and  accounts, 
it  takes  oral  evidence.  It  reports  to  the  House  during  the  session, 
probably  several  times  as  necessity  arises,  and  the  evidence  taken  is 
printed  and  supplied  as  an  Appendix  to  the  Eeport.  In  the  1907  session 
the  Government  gave  a  day  for  the  consideration  of  the  committee's 
reports,  and  it  is  understood  that  this  course  will  be  adopted  every 
session.  The  Chairman  of  the  Committee,  not  necessarily  a  member  of 
the  Government  side  of  the  House,  moves  that  the  reports  be  taken  into 
consideration,  and  a  discussion  follows,  in  which  many  individual 
questions  of  account  that  have  been  raised  during  the  session  are  venti- 
lated. See  Hansard's  Parliamentary  Debates  (4th  series),  vol.  181, 
cols.  1387  et  seq.  The  main  duty  of  the  committee  is  to  ascertain  that 
the  parliamentary  grants  of  supply  for  each  financial  year,  including 
supplementary  grants,  have  been  applied  as  intended  by  Parliament. 
In  effect  their  work  is  to  check  the  official  audit  which  takes  place  under 
the  Exchequer  and  Audit  Departments  Act,  1866.  Where  there  have 
been  excesses  over  parliamentary  grants  and  applications  of  savings  on 
grants  made  to  the  naval  and  military  departments,  such  are  carefully 
scrutinised  and  commented  on  by  the  committee.  It  has  been  suggested 
that  the  estimates  of  expenditure  should  be  referred  to  the  committee 
in  order  that  the  House  of  Commons  may  have  the  benefit  of  the  com- 
mittee's examination  before  proceeding  to  vote  money.  Occasional 
committees  have  been  appointed  to  examine  particular  accounts,  but  the 
practice  cannot  yet  be  regarded  as  regularly  fixed.  See  Report  from 
the  Committee  of  Fuhlic  Accounts,  1907 ;  May's  Parliamentary  Practice, 
1906  ed.,  p.  597  and  note ;  Eedlich's  Procedure  of  the  Rouse  of  Commons, 
1908  ed.,  vol.  iii.  p.  170. 

Public  Acts .  — See  Public  Statutes. 

Public  Agent. — The  rules  of  law  governing  the  rights,  duties 
and  liabilities  of  public  agents  (i.e.  agents  of  the  Crown  or  Govern- 
ment), and  the  responsibility  of  the  Crown  for  their  acts  and  defaults, 
differ  in  many  respects  from  those  which  apply  in  the  case  of  private 
agencies. 
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No  public  agent  is  personally  liable,  nor  is  he  entitled  to  sue  in  his 
own  name  {Bowen  v.  Morris,  1810,  2  Taun.  374),  on  any  contract  made 
by  him  in  his  public  or  official  capacity,  though  the  terms  of  the  con- 
tract be  such  that  he  would  have  been  personally  liable  if  he  had  been 
acting  on  behalf  of  an  ordinary  principal  {Palmer  v.  Hutchinson,  1881, 
6  App.  Cas.  619 ;  Prosser  v.  Allen,  1819,  Gow,  117).  In  Macbeath  v. 
Haldimund,  1786,  1  T.  K.  172;  1  K.  K.  177,  it  was  held  that  a  colonial 
governor  was  not  liable  for  the  price  of  goods  ordered  by  him  and  debited 
to  the  Government ;  in  OVrady  v.  Cardwell,  1873,  21  W.  E.  340,  that 
the  Secretary  of  State  for  War  was  not  liable  to  be  sued  on  a  contract 
entered  into  by  him  on  behalf  of  the  War  Department ;  and  in  Bice  v. 
Chute,  1801,  1  East,  579,  that  the  captain  of  a  troop  was  not  liable  for 
the  price  of  forage  supplied  to  the  troop  on  the  orders  of  a  clerk  appointed 
by  him.  In  Unwin  v.  Wolseley,  1787, 1  T.  E.  674  (not  following  Cunning- 
ham V.  Collier,  1785,  4  Doug.  K.  B.  233),  the  same  principle  was  applied 
in  the  case  of  a  contract  under  seal,  expressed  to  be  made  on  behalf  of 
the  Government.  In  such  cases,  credit  is  always  taken  to  be  given  to 
the  Government,  in  the  absence  of  clear  proof  of  an  intention  by  the 
agent  to  be  personally  liable.  Nor  does  the  doctrine  of  an  implied 
warranty  of  authority  (see  Principal  and  Agent)  apply  to  public  agents 
contracting  on  behalf  of  the  Crown  (Dimn  v.  MacDonald,  [1897]  1  Q.  B. 
555).  If,  however,  a  public  agent  expressly  pledges  his  personal  credit, 
or  the  circumstances  are  such  as  to  clearly  indicate  that  it  is  his  inten- 
tion to  contract  personally,  he  will  be  personally  liable  {Prosser  v.  Allen, 
1819,  Gow,  117 ;  Auty  v.  Hutchinson,  1848,  6  C.  B.  266  ;  77  E.  E.  324). 
In  Clutterhuck  v.  Coffin,  1842,  3  Man.  &  G.  842  ;  60  E.  E.  628,  a  naval 
commander,  who  undertook  to  pay  a  cook  employed  by  him  a  certain 
sum  per  annum  in  addition  to  the  Government  pay,  was  held  personally 
liable  to  pay  such  additional  sum,  on  the  ground  that  the  contract  was 
made  by  him  in  his  personal  capacity,  and  not  as  an  agent  for  the  Crown. 
[As  to  the  liability  of  a  commanding  officer  of  a  volunteer  corps  for  goods 
supplied  for  the  use  of  the  corps,  see  Samuel  Brothers  v.  Whetherly, 
[1907]  1  K.  B.  709 ;  [1908]  1  K.  B.  184.  In  Graham  v.  Public  Works 
and  Buildings  Commissioners,  [1901]  2  K.  B.  781,  it  was  held  that  an 
action  will  lie  against  the  Commissioners  of  Public  Works  and  Buildings, 
who  are  incorporated  by  statute,  for  damages  for  breach  of  a  contract 
entered  into  by  them  with  a  firm  of  builders  for  the  erection  of  a  public 
building.  Eidley,  J.,  based  his  decision  to  this  effect  on  the  ground  that 
the  commissioners  must  be  taken  to  have  made  the  contract  specially 
themselves  and  not  as  agents  of  the  Crown.  Phillimore,  J.,  held  that 
the  commissioners  are  in  the  position  of  servants  of  the  Crown  who  may 
be  sued  on  their  contracts  for  the  purpose  of  obtaining  a  judgment 
declaratory  of  the  right  of  the  subject  who  has  contracted  with  them.] 
The  Crown  is  entitled  to  sue,  and  may  be  sued  by  petition  of  right,  in 
respect  of  any  contract  duly  made  on  its  behalf  by  a  public  agent 
{Thomas  v.  B.,  1874,  L.  E.  10  Q.  B.  31). 

A  public  agent  who  receives  money  in  his  official  capacity,  for  pay- 
ment to  any  third  person,  is  not  liable  or  accountable  to  such  third 
person,  either  at  law  or  in  equity,  in  respect  of  such  money  {Grenville- 
Murray  v.  Clarendon,  1869,  L.  E.  9  Eq.  11 ;  Kinloch  v.  Secretary  of  State 
for  India,  1882,  7  App.  Cas.  619).  In  Gidley  v.  Palmerston,  1822,  3 
B.  &  B.  275 ;  1  State  Tri.  N.  S.,  at  p.  1263,  the  Secretary  for  War 
was  sued  by  a  retired  clerk  of  the  War  Office  for  his  retiring 
allowance,  and  it  was  held  that  the  action  would  not  lie,  even  if  the 
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defendant  was  shown  to  have  received  the  money  applicable  to  such 
allowance.  Nor  will  a  mandamus  lie  to  the  Lords  of  the  Treasury  or 
Secretaries  of  State  to  compel  them  to  apply  public  money  in  their 
hands  according  to  the  provisions  of  the  Appropriation  Act  or  a  Royal 
Warrant.  A  public  agent  is  answerable  to  the  Crown,  and  to  the 
Crown  alone,  in  respect  of  public  moneys  in  his  hands  {B.  v.  Secretary 
of  State  for  War,  [1891]  2  Q.  B.  326 ;  R.  v.  Treasury,  1872,  L.  R.  7  Q.  B. 
387).  The  same  principle  applies  to  agents  of  foreign  States  {Twycross 
V.  Dreyfus,  1877,  5  Ch.  D.  605). 

There  is  no  remedy  against  the  Crown,  by  petition  of  right  or  other- 
wise, for  the  wrongful  acts  or  omissions  of  a  public  agent  (Tohin  v.  B., 
1864,  16  C.  B.  N.  S.  310 ;  Feather  v.  B.,  1865,  6  B.  &  S.  257).  But  every 
public  agent  is  personally  liable  for  his  own  wrongful  acts  and  omissions 
(Bowning  v.  Goodcliild,  1772,  3  Wils.  443;  Barnes  v.  Foley,  1771,  5  Burr. 
2711),  and  the  fact  that  the  act  or  omission  was  authorised  or  ratified 
by  the  Crown  constitutes  no  defence  in  an  action  by  a  British  subject 
(see  Act  of  State).  [See  also  Nireaha  Tamaki  v.  Baker,  [1901]  A.  C. 
561.]  No  action  lies,  however,  at  the  suit  of  a  member  of  any  foreign 
State,  in  respect  of  anything  done  by  the  authority  of,  or  subsequently 
ratified  by,  the  Crown  (i^?«ro7i  v.  Denvian,  1848,  2  Ex.  Ptep.  167 ;  76  R.  R. 
554).  A  public  agent  is  not  liable  for  the  wrongs  of  his  subordinates, 
unless  he  authorised  or  was  otherwise  party  or  privy  thereto  {Nicholson 
v.  Mounsey,  1812,  15  East,  384;  13  R.  R.  501 ;  Lane  v.  Cotton,  12  Mod. 
Ca.  473;  Whitfield  y.  Le  Despencer,  1778,  Cowp.  754;  Stock  v.  Harris, 
1771,  5  Burr.  2709;  Duncan  v.  Findlater,  1839,  6  CI.  &  Fin.  894, 
903;  7  E.  R.  934;  49  R.  R.  255;  and  see  Baleigh  v.  Goschen,  [1898] 

1  Ch.  73). 

[Authorities. — See  Bowstead  on  Agency,  3rd  ed. ;  Story  on  Agency ; 
Evans  on  Brincipal  and  Agent.'] 

Publicans. — See  Innkeeper  ;  Intoxicating  Liquor ;  Licensing. 

Public  Appointments. — l.  The  sale  of  appointments  to 
any  public  office  under  the  Crown  or  national  Government  is  prohibited 
by  statute. 

The  Sale  of  Offices  Act,  1551,  5  &  6  Edw.  vi.  c.  16,  deals  with  the 
following  offices  : — (1)  Those  touching  or  concerning  the  administration 
or  execution  of  justice  and  clerkships  in  any  Court  of  record,  or  the 
receipt,  control,  or  payment  of  any  of  the  Crown's  treasure,  rent,  revenue, 
or  account ;  (2)  those  touching  the  audit  or  survey  of  Crown  honours, 
castles,  manors,  lands,  tenements,  woods,  or  hereditaments;  (3)  offices 
connected  with  the  customs.  It  does  not  apply  to  offices  of  inheritance, 
or  to  partnerships,  or  keeperships  of  royal  houses,  manors,  chases,  and 
forests  (s.  3 ;  Huggins  v.  Bamhridge,  Willes,  245).  It  prohibits  the  sale 
or  purchase  of  any  such  office,  and  the  direct  or  indirect  receipt  of  any 
money  or  profit,  or  the  taking  of  any  agreement  or  assurance  to  receive 
money  or  profit  for  obtaining  any  such  office.  Disobedience  to  the  statute 
entailed  forfeiture  of  the  office  by  the  seller,  and  disability  to  hold  it  on 
the  buyer ;  and  the  agreements  within  the  Act  are  absolutely  void ;  but 
the  acts  of  the  offender  in  office  prior  to  an  action  are  not  invalidated  by 
his  breach  of  the  Act  (s.  4 ;  Garforth  v.  Fearon,  1790, 1  Black.  (H.)  327 ; 

2  R  K.  778). 

Taking  a  fee  for  or  buying  or  selling  the  office  of  clerk  of  the  peace  is 
prohibited  under  penalties  by  1  Will.  &  Mary,  c.  21,  s.  7. 
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The  Sale  of  Offices  Act,  1809,  49  Geo.  iii.  c.  126,  extends  the  Act  of 
1551  to  Scotland  and  Ireland,  and  to  all  offices  in  the  gift  of  the  Crown, 
or  of  any  office  under  the  Crown ;  and  to  all  commissions,  civil,  naval,  and 
military,  and  all  employments  under  the  superintendence  and  control  of 
the  Treasury,  the  Secretary  of  State,  the  Admiralty,  the  Commander-in- 
Chief,  and  the  principal  offices  of  any  department  of  the  Government  at 
liome,  or  in  the  colonies  or  India.  This  includes  postmasterships  (Bourke 
V.  Blake,  1857,  7  Ir.  Com.  L.  348).  On  forfeiture  of  any  office  the  next 
appointment  goes  to  the  Crown  (s.  2). 

Purchase  or  sale  of  offices  within  the  Acts  is  made  a  misdemeanor 
(s.  3),  as  is  the  receipt  or  payment  of  money  for  soliciting  office,  or  for 
any  negotiations  or  pretended  negotiations  relating  thereto  (s.  4),  and  the 
opening  or  advertising  of  houses  for  transacting  business  relating  to  the 
sale  of  such  offices  (s.  5).  The  offences,  if  committed  outside  the  United 
Kingdom,  are  triable  in  England  in  accordance  with  the  provisions  of  42 
Geo.  III.  c.  85  (49  Geo.  iii.  c.  126,  s.  14).  Persons  who  advertise  houses 
for  the  sale  of  offices,  or  the  broker  of  agents  or  broker  for  offices,  or 
proposals  to  obtain  such  offices  for  money,  are  liable  to  a  penalty  of  £50, 
recoverable  by  a  common  informer  by  action  in  the  High  Court  (s.  6  ; 
Clarke  v.  Harvey,  1815,  1  Pea.  K  P.  C.  92). 

The  Acts  do  not  apply  to  the  appointment  or  payment  of  deputies  to 
execute  an  office  where  a  deputy  may  be  appointed  by  law  (s.  10),  nor 
to  annual  payments  out  of  the  fees  of  an  office  to  a  former  holder,  which 
are  specified  (with  the  reasons  for  making  them)  in  the  commission  or 
appointment  of  the  successor  (s.  11). 

The  Acts  do  not  affect  exchanges  from  regiment  to  regiment  in  the 
army,  authorised  by  the  army  regulations  (38  &  39  Yict.  c.  16). 

Under  the  repealed  sees.  7,  8  of  the  Act  of  1809,  sale  of  commissions 
in  the  army  was  allowed  under  conditions,  until  abolished  by  Koyal 
Warrant  in  1870. 

2.  The  purchase  or  sale  of  an  office  under  a  public  body  concerned  in 
local  government  appears  to  be  within  the  provisions  of  the  Public  Bodies 
Corrupt  Practices  Act,  1889,  52  &  53  Vict.  c.  69. 

3.  Kef u sal  to  accept  a  public  office  on  election  has,  in  certain  cases, 
been  held  to  be  a  misdemeanor,  e.g.  constables  and  overseers  of  the  poor. 
See  Archb.  Cr.  PL,  23rd  ed.,  1250. 

[Authority. — Chit.  Stat,  vol.  viii.,  tit.  "  Offices."] 

Publica.tion. — By  publication  is  meant  the  surrender  of  the 
thing  published  to  the  public  use.  That  is  a  fact,  like  other  questions 
of  fact,  to  be  established  by  a  jury ;  two  matters  having  to  be  made  out — 
(1)  The  fact  of  publication ;  and  (2)  the  consent  of  the  author  to  that 
publication.  To  prove  publication,  some  act  inconsistent  with  exclusive 
ownership  must  be  shown.  So  the  retention  of  a  literary  work  in  MS. 
will  be  strong  presumption  of  a  disinclination  to  publish ;  whereas,  on 
the  other  hand,  printing  such  a  work  and  giving  it  public  circulation 
will  almost  certainly  establish  surrender.  There  can,  however,  be  no 
fixed  rule,  the  intention  of  the  author  being  in  every  case  a  material 
circumstance  {Exchange  Telegraph  Co.  v.  Central  News,  [1897]  2  Ch.  48 ; 
White  V.  Geroch,  1819,  2  Barn.  &  Aid.  298 ;  22  K.  K.  786).  So  the  sale 
of  a  MS.  copy  of  a  book  may  constitute  publication  thereof,  or  even  the 
single  performance  of  a  play  in  a  theatre,  and  yet  a  gratuitous  circula- 
tion among  friends  or  pupils  may  not  {Caird  v.  Sime,  1887,  12  App.  Cas. 
326;  Prince  Albert  v.  Strange,  1849,  18  L.  J.  Ch.  120;    Queensberry 
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V.  Shehheare,  1758,  2  Eden,  329;  28  E.  E.  924).  The  use  of  letters 
in  open  Court  as  evidence  is  not  publication,  nor  is  the  private  recita- 
tion or  communication  of  a  literary  or  musical  composition;  and  an 
unauthorised  or  surreptitious  publication  without  an  author's  consent 
cannot  defeat  his  right  of  property.  Even  express  permission  to  pupils 
to  take  copies  of  lectures,  need  not  necessarily  make  out  abandonment 
{Palmer  v.  Deivitt,  1871,  23  L.  T.  N.  S.  823;  Turner  v.  EoUnson, 
1860,  10  Ir.  Ch.  K.  510,  517).  See,  further.  Copyright;  Designs; 
Patents. 

The  term  publication  is  also  used  in  the  sense  of  divulgation  or 
proclamation.  So  publication  of  a  citation  in  the  newspapers  is 
frequently  ordered  by  the  Court  in  divorce  and  probate  cases.  And 
one  of  the  forms  of  substituted  service  is  by  public  advertisement 
(K.  S.  C,  1883,  Order  67,  r.  6).  In  Chancery  suits  formerly  publication 
of  evidence  was  largely  practised,  but  now  it  is  unnecessary,  as  all 
parties  attend  the  examination  of  witnesses.  But  the  publication  of  the 
state  of  affairs  in  a  newspaper  is  still  often  directed  in  the  Chancery 
Division  as  a  necessary  step  in  the  proceedings.  See  further,  Company  ; 
Bankruptcy;  Kail  way. 

An  award  is  published  and  "  ready  to  be  delivered  "  as  soon  as  it  is 
completed  and  executed  by  the  arbitrator  before  witnesses,  after  which 
date  it  cannot  be  set  aside  on  the  ground  that  the  plaintiff  had  died  the 
following  day  {Brooke  v.  Mitchell,  1840,  6  Mee.  &  W.  473 ;  56  E.  E.  699). 
See  Arbitration. 

As  to  the  publication  of  proceedings  in  Parliament  and  the  Courts  of 
Justice,  etc.,  and  of  apologies  in  newspapers,  see  Apology  ;  Defamation  ; 
Privilege. 

Wills  are  supposed  to  be  published  when  they  are  properly  executed 
before  witnesses  {Smith  v.  AdJcins,  1872,  L.  E.  14  Eq.  402 ;  Mason  v. 
Heywood,  1838,  7  L.  J.  Ch.  145).  Formerly  a  will  had  also  to  be  declared 
by  the  testator  as  his  written  will,  but  in  practice  oral  evidence  thereof 
was  not  required,  and  it  was  sufficient  if  it  was  proved  to  be  in  the 
testator's  handwriting  (2  Black.  Com.,  501).  Now  the  Wills  Act,  1837, 
7  Will.  IV.  &  1  Vict.  c.  26,  imposes  requisites  for  the  validity  of 
wills,  and  expressly  enacts  that  no  publication  other  than  is  implied 
in  the  properly  attested  execution  shall  be  necessary  in  future  (s.  13). 
See  Will. 

As  to  the  publication  of  banns  of  marriage,  see  the  statutes  4  Geo.  iv. 
(1823),  c.  76;  6  Geo.  iv.  (1825),  c.  92;  and  11  Geo.  iv.  &  1  Will.  iv. 
(1830),  c.  18 ;  and  Banns  of  Marriage. 

Publication  (in  Cases  of  Defamation). 
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I.  In  Civil  Cases  of  Defamation. 
Publication  to  a  Third  Person.— In  order  to  succeed  in  any  action  of 
libel  or  slander,  the  plaintiff  must  prove  that  the  defendant  published 
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the  defamatory  words  to  some  person  other  than  himself.  The  onus 
lies  on  the  plaintiff  to  prove  a  publication  by  the  defendant  to  a  third 
person  prior  to  the  date  of  the  writ.  (In  Scotland,  however,  no  publica- 
tion to  a  third  person  is  necessary  {Mackay  v.  M'Cankie,  1883,  10  K. 
537,  Court  of  Session  Cases,  4th  series).)  No  cause  of  action  arises  if 
the  words  are  only  communicated  to  the  person  defamed ;  for  that  does 
not  injure  his  reputation,  though  it  may  wound  his  self-esteem.  A  man's 
reputation  is  the  estimate  in  which  others  hold  him,  not  the  good  opinion 
which  he  has  of  himself.  The  defendant  may  have  done  all  in  his  power 
to  publish  the  words,  yet  if  they  never  reach  the  ear  or  eye  of  anyone 
except  the  plaintiff  himself,  no  action  lies.  That  some  third  person 
had  the  opportunity  of  hearing  or  reading  the  words  is  not  suflficient,  if 
the  jury  are  satisfied  that  he  did  not  avail  himself  of  the  opportunity. 

The  fact  that  the  defendant  desired  and  intended  publication  to  a 
third  person  is  not  sufficient  ground  for  an  action.  The  plaintiff'  must 
prove  a  publication  in  fact,  and  not  merely  in  intention.  He  cannot 
recover  damages  for  a  publication  which  might  have  happened,  but  did 
not,  because  no  injury  has  been  done  to  his  reputation.  Hence,  merely 
composing  a  libel  is  not  actionable ;  and  merely  writing  a  libel  is  not 
actionable,  unless  it  be  subsequently  published. 

A  publication,  then,  to  the  plaintiff  alone  is  in  a  civil  action  no 
publication  at  all.  But  it  is  not  often  that  a  libel  is  sent  direct  to  the 
plaintiff"  without  being  first  shown  to  someone.  Thus,  if  the  defendant 
writes  a  letter  to  the  plaintiff  and  sends  it  to  him  by  post  direct,  but 
before  posting  it  he  reads  it  to  a  friend,  that  is  a  publication  to  the 
friend.  Or,  if  before  posting  it  direct  to  the  plaintiff,  he  gives  it  to  a 
clerk  to  copy,  this  again  is  a  publication  by  the  defendant  to  his  own 
clerk.  Where  the  managing  director  of  a  company  dictated  a  letter 
containing  words  defamatory  of  the  plaintiff,  to  a  shorthand  clerk,  who 
transcribed  it  by  a  type- writing  machine ;  and  the  type- written  letter 
was  then  signed  by  the  managing  director,  press-copied  by  the  office  boy, 
placed  in  an  envelope,  and  sent  direct  to  the  plaintiff's  office ;  this  was 
held  by  the  Court  of  Appeal  to  be  a  publication  both  to  the  typewriter 
and  to  the  office  boy  {Pullman  v.  Hill  &  Co.,  [1891]  1  Q.  B.  524 ; 
Boxsius  V.  Goblet  Freres,  [1894]  1  Q.  B.  842 ;  Edmondsoii  v.  John  Birch 
(ScCo.,Ltd.,{l^m'\l  K.  B.  371).^ 

If  the  defendant  writes  a  libellous  letter,  and  addresses  it  to  the 
person  libelled  at  his  place  of  business,  and  it  is  there  opened  by  his 
clerk,  properly  and  in  the  ordinary  course  of  business,  this  is  a  publica- 
tion by  the  defendant  to  the  plaintiff's  clerk  {Pullman  v.  Hill  &  Co., 
supra ;  Gomersall  v.  Davies,  1898, 14  T.  L.  R.  430).  So  if  the  defendant 
writes  libellous  words  on  a  post-card,  which  he  addresses  to  the  plaintiff, 
and  posts,  and  the  words  are  read  by  the  postman  and  by  the  plaintiffs 
servants ;  it  may  be  that  the  defendant  never  intended  them  to  read 
what  he  wrote ;  still  this  is  undoubtedly  a  publication  by  him  to  them. 
He  should  not  have  used  a  post-card.  In  practice,  whenever  the  defen- 
dant uses  a  post-card,  the  plaintiff  is  not  expected  to  prove  that  there 
has  in  fact  been  a  publication;  it  is  for  the  defendant  to  prove  that 
there  has  not  {Robinson  v.  Jones,  1879,  4  L.  K.  Ir.  391 ;  Smith  v.  Crocker, 
1889,  5  T.  L.  E.  441 ;  Chattell  v.  Turner,  1896, 12  T.  L.  R.  360 ;  Beamish 
v.  Dairy  Supply  Co.,  Ltd.,  1897,  13  T.  L.  R.  484;  Sadgrove  v.  Hole,  [1901] 
2  K.  B.  1). 

So  if  the  defendant  sends  a  message  by  telegram  instead  of  in  an 
envelope  properly  fastened  up,  this  is  clearly  a  publication   by  the 
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defendant  to  at  least  two  telegraph  clerks  (Williamson  v.  Freer,  1874, 
L.  K.  9  C.  P.  393 ;  BoUnson  v.  Bohinson,  1897,  13  T.  L.  E.  564). 

But  where  the  defendant  wrote  a  letter  and  gave  it  to  B.  to  deliver 
to  the  plaintiff',  and  the  letter  was  folded  but  not  sealed,  so  that  B.  could 
have  read  it  if  he  had  thought  fit,  still  if  B.  does  not  read  it,  but  conveys 
it  direct  to  the  plaintiff',  there  is  no  publication  {Chdterhuch  v.  Chaffers, 
1816,  1  Stark.  471).  Again,  where  the  defendant  threw  a  sealed  letter 
addressed  to  the  plaintiff,  "  or  C,"  into  M.'s  enclosure,  and  M.  picked  it 
up  and  delivered  it  unopened  to  the  plaintiff  himself,  who  alone  was 
libelled,  there  was  no  publication,  for  neither  C.  nor  M.  read  the  letter. 
So  posting  up  a  libellous  placard  and  taking  it  down  again  before  anyone 
can  read  it,  is  no  publication.  If,  however,  it  was  exhibited  long  enough 
for  anyone  to  read  it,  then  the  defendant  must  satisfy  the  jury  that  no 
one  actually  did  read  it. 

Husband  and  Wife. — The  old  rule  of  law  that  a  husband  and  wife 
are  one  is  still  law  for  many  purposes,  in  spite  of  the  Married  Women's 
Property  Acts.  Yet  the  plaintiff's  wife  is  in  law  sufficiently  a  third 
person  to  make  a  communication  to  her  of  words  defamatory  of  her 
husband  a  publication  in  law.  She  is  often  the  last  person  to  whom 
the  plaintiff  would  wish  such  a  communication  to  be  made.  Hence  an 
action  lies  if  the  defendant  publishes  a  libel  or  a  slander  on  the  plaintiff 
to  the  plaintiff''s  wife  (Wenman  v.  Ash,  1853,  13  C.  B.  836;  Jones  y. 
Williams,  1885,  1  T.  L.  E.  572).  On  the  other  hand,  the  law  protects 
all  communications  between  husband  and  wife,  so  long  as  no  one  else 
shares  their  confidences.  No  action  lies  for  a  libel  written  or  words 
spoken  by  a  husband  and  published  by  him  only  to  his  wife.  Such  a 
communication  is  not  in  law  a  publication  at  all  (  Wennhak  v.  Morgan, 
1888,  20  Q.  B.  D.  635). 

Unintentional  Publication. — No  action  lies,  as  we  have  seen,  if  there 
be  in  fact  no  publication,  although  the  defendant  desired  and  intended 
to  publish  the  words.  Conversely,  an  action  lies  whenever  defamatory 
words  have  been  in  any  way  published  to  a  third  person  through  any 
act  of  the  defendant  although  he  never  desired  or  intended  to  publish 
them.  If  by  his  conduct  he  has  in  fact  injured  the  plaintiffs  reputation, 
though  inadvertently,  he  must  pay  damages.  It  is  no  defence  that  he 
never  intended  any  third  person  to  overhear  the  slander  or  to  read  the 
libel,  if  in  fact  he  has  done  so.  The  absence  of  such  intention  may 
diminish  the  amount  of  the  damages,  but  it  does  not  affect  the  plaintiff''s 
right  of  action.  Thus,  if  a  man  has  in  his  possession  two  documents  of 
similar  appearance,  one  libellous  and  one  not,  he  will  be  liable  in  a  civil 
action  for  damages  if  he  hands  the  libellous  document  to  a  friend  to  read, 
mistaking  it  for  the  innocent  one.  So  if  a  man  writes  a  libellous  letter 
meaning  to  send  it  direct  to  the  plaintiff,  and  by  mistake  places  it  in  an 
envelope  addressed  to  B.,  who  receives  and  reads  it,  this  is  a  publication 
{Thompson  v.  Dashwood,  1883,  11  Q.  B.  D.  43).  If  A.  writes  a  libel  and 
negligently  leaves  it  about  on  the  desk  in  his  room,  so  that  it  will  catch 
the  eye  of  any  chance  visitor,  and  a  visitor  who  calls  is,  as  usual,  shown 
into  the  room  in  his  absence,  and  sees  the  libel  there  and  reads  it,  that 
will  be  a  publication  of  the  libel  by  A.  to  that  visitor.  A.  is  to  blame 
for  leaving  such  a  document  about.  So  the  proprietor  of  a  newspaper 
is  liable  for  whatever  appears  in  its  columns,  although  he  never  saw 
the  words  till  after  they  were  printed  and  published ;  and  although  he 
may  have  expressly  instructed  his  editor  not  to  publish  anything 
libellous.     He  should  have  chosen  a  more  careful  editor  (B.  v.  Walter,, 
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1799,  3  Esp.  21 ;  6  K.  R  808 ;  Morrison  v.  Mtchie  &  Co.,  [1902]  4  F. 
645  (Court  of  Session)). 

But  the  defendant  will  not  be  liable  for  any  wrongful  act  of  an 
independent  third  person  which  he  has  not  authorised.  "  If  the  writer 
of  a  letter  locks  it  up  in  his  own  desk,  and  a  thief  comes  and  breaks  open 
the  desk  and  takes  away  the  letter  and  makes  its  contents  known,  I 
should  say  that  would  not  be  a  publication"  by  the  writer  (per  Lord 
Esher,  M.R.,  in  Pullman  and  Another  v.  Hill  &  Co.,  [1891]  1  Q.  B.,  at 
p.  527).  So  if  the  defendant  wrote  a  libellous  letter,  and  placed  it  in  an 
envelope  properly  addressed  to  the  person  libelled,  and  fastened  it  down, 
and  sent  it  to  him  by  a  messenger,  who  wrongfully  broke  open  the 
envelope  and  read  the  libel,  that  would  be  no  publication  by  the  defen- 
dant to  the  messenger.  For  the  only  publication  there  was  solely  caused 
by  the  wrongful  act  of  the  messenger,  and  the  defendant  was  guilty  of 
no  negligence  in  the  matter. 

The  sale  of  each  written  or  printed  copy  of  a  libel  is  primd  facie  an 
actionable  publication.  But  if  the  defendant  is  a  newsvendor,  who 
neither  wrote  nor  printed  the  libel  but  merely  sold  the  newspaper 
containing  it  in  the  ordinary  way  of  his  business,  and  who  neither 
knew  nor  ought  to  have  known  that  that  newspaper  did  contain,  or 
was  likely  to  contain,  any  libellous  matter,  he  will  not  be  deemed  to 
have  published  the  libel  which  he  thus  innocently  disseminated  {Emmen^ 
v.  Pottle,  1885,  16  Q.  B.  D.  354;  Mallon  v.  W.  H.  Smith  &  Son,  1893, 
9  T.  L.  E.  621).  The  onus  of  establishing  this  defence  lies  on  the  defen- 
dant {Vizetelly  v.  Mudie's  Select  library,  Ltd.,  [1900]  2  Q.  B.  170). 
Such  defence  is  not  open  to  the  author,  printer,  or  the  original  publisher 
of  the  libel  (Morrison  v.  Bitchie  &  Co.,  [1902]  4  F.  645  (Court  of  Session)). 
So  where  a  man,  who  has  just  received  a  newspaper,  lends  it  to  a  friend 
without  having  read  it,  and  without  knowing  that  it  contains  a  libel, 
this  is  no  publication  (John  Lamb's  Case,  1610,  9  Kep.  60 ;  McLeod  v. 
St.  Aubyn,  [1899]  A.  C.  549). 

Publication  per  alium. — Everyone  who  requests  or  procures  another 
to  write,  print,  or  publish  a  libel  is  answerable  as  though  he  wrote, 
printed,  or  published  it  himself.  And  such  request  need  not  be  express ; 
it  may  be  inferred  from  the  defendant's  conduct.  Thus  a  man  who 
sends  a  manuscript  to  the  editor  of  a  newspaper,  and  makes  no  effort  to 
restrain  his  publishing  it,  has  caused  it  to  be  published  in  the  paper 
(Bond  V.  Douglas,  1836,  7  Car.  &  P.  626 ;  Tarpley  v.  Blabey,  1836,  2  Bing. 
N.  C.  437 ;  42  R  R  636).  The  proprietor  of  every  newspaper  is  respon- 
sible for  what  his  men  print  and  publish;  for  he  has  given  general 
orders  to  the  compositors  to  set  up  in  type  whatever  the  editor  sends 
to  press.  And  the  editor,  the  printer,  and  the  publisher  are  all  liable 
as  well. 

Republication. — But  the  defendant  is  only  liable  for  his  own  acts  and 
those  of  his  agents  or  servants ;  he  is  not  responsible  if  other  persons 
voluntarily  repeat  his  words.  Each  repetition  of  a  slander  is  a  distinct 
and  separate  act,  and  every  person  who  repeats  it  is  an  independent 
slanderer,  and  he  alone  is  answerable  for  the  consequences  of  his  own 
unlawful  act.  If  the  words  be  not  actionable  yer  se,  the  man  who 
invented  the  slander  is  not  liable  to  any  action,  although  its  circulation 
may  eventually  cause  special  damage  to  the  plaintiff.  The  man  whose 
repetition  of  the  words  actually  caused  the  damage  is  the  only  person 
who  can  be  made  defendant  (Ward  v.  Weeks,  1830,  7  Bing.  211 ;  Clarke 
V.  Morgan,  1877,  38  L.  T.  354). 
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To  this  rule  there  are  two  apparent  exceptions :  (a)  Where  by  com- 
municating a  slander  to  A.,  the  defendant  puts  A.  under  a  moral 
obligation  to  repeat  it  to  some  other  person  immediately  concerned; 
there,  if  the  defendant  knew  the  relation  in  which  A.  stood  to  this  other 
person,  he  will  be  taken  to  have  contemplated  this  result  when  he  spoke 
to  A.  In  this  case,  in  fact,  A.'s  repetition  is  the  natural  and  necessary 
consequence  of  the  defendant's  communication  to  A.  (Speight  v.  Gosnay, 
1891,  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501).  (b)  Where  there  is  evidence 
that  the  defendant,  though  he  spoke  only  to  A.,  intended  and  desired 
that  A.  should  repeat  his  words,  or  expressly  requested  him  to  do  so ; 
here  the  defendant  is  liable  for  all  the  consequences  of  A.'s  repetition  of 
the  slander ;  for  A.  thus  becomes  the  agent  of  the  defendant  (  Whitney 
V.  Moignard,  1890,  24  Q.  B.  D.,  at  p.  631). 

Prior  Publication. — So,  too,  the  fact  that  someone  else  previously 
published  a  similar  libel  or  slander  on  the  plaintiff  will  afford  no  defence 
to  the  present  defendant.  The  prior  publication  of  the  libel  is  no 
justification  for  its  being  copied  and  republished,  even  though  the 
defendant  never  contradicted  it  or  challenged  it,  and  took  no  proceedings 
against  the  prior  publisher  {B.  v.  Newman,  1852, 1  El.  &  Bl.  558 ;  3  Car. 
&  Kir.  252 ;  Tidman  v.  Ainslie,  1854,  10  Ex.  Eep.  63).  So  every  repeti- 
tion of  a  slander  is  necessarily  a  wilful  publication  of  it,  rendering  the 
speaker  liable  to  an  action ;  and  to  such  an  action,  it  is  no  defence  that 
the  speaker  did  not  himself  originate  the  tale,  but  heard  it  from  another. 
This  is  so,  even  where  the  story  was  a  current  rumour,  which  the 
defendant  bond  fide  believed  to  be  true  ( Watkin  v.  Hall,  1868,  L.  K. 
3  Q.  B.  396).  By  repeating  it,  the  defendant  has  indorsed  it,  and  given 
the  falsehood  greater  weight  and  wider  currency ;  and  he  is  as  liable  to 
an  action  as  the  man  who  invented  it  and  set  it  in  circulation.  It  is 
no  defence  to  such  an  action  that  the  defendant,  when  he  repeated  the 
scandal,  named  the  person  from  whom  he  had  heard  it  {M'Pherson  v. 
Daniels,  1829,  10  Barn.  &  Cress.  270;  5  Man.  &  E.  251;  34  E.  E.  397); 
though  he  may  give  that  fact  in  evidence  in  mitigation  of  damages. 

See  Odgers  on  Libel  and  Slander,  4th  ed.,  pp.  151-172. 

II.  In  Criminal  Proceedings. 

Distinction  between  Civil  and  Criminal  Proceedings. — The  law  as  to 
publication  in  criminal  cases  differs  in  many  respects  from  that  stated 
above  with  regard  to  civil  actions.  The  point  of  view  is  different.  The 
object  of  civil  proceedings  is  to  clear  the  character  of  the  plaintiff,  and 
to  compensate  him  for  any  injury  done  to  his  reputation ;  he  must  show, 
therefore,  that  his  reputation  has  in  fact  been  injured;  otherwise  he 
has  no  claim  to  compensation.  And  if  his  reputation  has  in  fact  been 
injured,  he  is  entitled  to  compensation,  although  the  injury  was  done 
innocently  or  inadvertently.  But  very  different  considerations  apply  to 
an  indictment  or  information  for  libel.  The  object  of  criminal  proceed- 
ings is  to  protect  the  public ;  to  repress  all  acts  which  are  likely  to  lead 
to  disaffection,  or  conduce  to  a  breach  of  the  peace ;  and  to  preserve 
harmony  and  good  order  in  the  State.  Hence  criminal  proceedings  may 
be  taken  in  cases  where  no  action  would  lie,  and  vice  versd. 

(i.)  Unintentional  Publication. — Actus  non  facit  reum,  nisi  mens  sit 
rea.  No  man  is  criminally  liable  for  an  unconscious  or  accidental  pub- 
lication. "  The  mere  delivery  of  a  libel  to  a  third  person  by  one  conscious 
of  its  contents  amounts  to  a  publication,  and  is  an  indictable  offence  " 
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{per  Wood,  B.,  in  Maloney  v.  Bartley,  1812,  3  Camp.,  at  p.  213).  But  if 
the  defendant  can  satisfy  the  jury  that,  when  he  delivered  the  libel,  he 
had  no  knowledge  of  the  libellous  nature  of  its  contents,  he  is  entitled 
to  be  acquitted ;  e.g.  where  a  postman  or  messenger  innocently  carries  a 
sealed  letter  or  parcel  containing  libellous  words  {R,  v.  Topham,  1791, 
4  T.  R.  129  ;  2  R.  R.  343 ;  Day  v.  Bream,  1837,  2  Moo.  &  R.  55  ;  62  R.  R. 
778) ;  or  where  the  defendant  cannot  read  {R.  v.  Holt,  1793,  5  T.  R.  444) ; 
or  where  the  libel  was  printed  in  Latin,  a  language  which  the  defendant 
did  not  understand  {R.  v.  Wiatt,  1722,  8  Mod.  123).  If  a  man  receives 
a  letter,  opens  it,  and  reads  it  aloud  to  his  family,  having  no  previous 
knowledge  of  its  contents,  he  will  not  be  liable  to  a  prosecution,  even 
though  it  prove  to  contain  a  libel  {John  LamVs  Case,  1610,  9  Rep.  60 ; 
and  see  McLeod  v.  St.  Aubyn,  [1899]  A.  C.  549,  ante,  p.  78).  And  where 
the  defendant  had  read  the  libel,  yet  if  the  words  were  innocent  on  the 
face  of  them,  and  only  derived  a  defamatory  meaning  from  certain 
extrinsic  facts  and  circumstances  wholly  unknown  to  him,  then  he  would 
still  be  unconscious  that  what  he  published  was  a  libel,  and  such  a 
publication  would  be  no  crime ;  e.g.  where  the  libel  was  contained  in  an 
allegory  or  a  riddle,  to  which  the  defendant  had  no  clue.  Again,  where 
the  defendant  was  in  possession  of  a  paper  which  he  knew  to  be  libellous, 
and  handed  it  inadvertently  to  a  third  person  in  mistake  for  some  other 
paper,  he  was  held  not  to  be  criminally  liable  for  such  an  accident, 
though  he  would  probably  be  liable  in  a  civil  case.  "  The  delivering  it 
by  mistake  is  no  publication  "  {R.  v.  Paine,  1695,  5  Mod.,  at  p.  167 ;  Carth. 
405 ;  and  see  the  dicta  of  Lord  Kenyon  in  R.  v.  Topha.m,  1791,  4  T.  R. 
129  ;  2  R.  R.  343 ;  and  in  R.  v.  Lord  Abingdon,  1794, 1  Esp.  228 ;  5  R.  R. 
733 ;  and  the  ruling  of  Abbott,  C.J.,  in  R.  v.  Harvey,  1823,  2  Barn.  & 
Cress.  257 ;  26  R.  R.  337).  But  "  where  the  fact  of  publication  is 
ambiguous  (as  where  it  may  be  a  doubt  whether  the  party  pulled  the 
paper  out  of  his  pocket  by  accident  or  on  purpose,  or  whether  he  gave 
one  paper  instead  of  another,  or  any  such  supposable  case),  there  the 
maxim  holds  that  *  actus  non  facit  reum,  nisi  mens  sit  rea ' "  (per  Ashursb, 
J.,  in  R.  V.  Shipley,  1784,  4  Doug.,  at  p.  177). 

(ii.)  Atteinpts  to  Publish. — In  a  civil  action,  as  we  have  seen,  the 
plaintiff  must  show  an  actual  publication  accomplished,  not  merely  an 
intention  to  publish ;  otherwise  no  injury  would  be  done  to  the  plaintiff's 
reputation.  Nor  can  criminal  proceedings  be  taken  for  a  mere  intention 
to  publish,  which  has  not  yet  led  to  any  act ;  mens  rea  alone  is  not  suffi- 
cient. But  if  a  man  has  the  intention  of  publishing  a  libel,  and  does 
any  overt  act  or  takes  any  decided  step  towards  its  publication,  he  is 
guilty  of  an  attempt  to  publish  a  libel,  which  is  a  misdemeanor,  punish- 
able on  an  indictment  for  libel.  Thus  if  the  defendant  sends  a  libel  to 
a  printer  to  be  printed,  or  even  prints  copies  of  it  himself  with  a  view 
to  publication,  he  commits  a  criminal  offence  {R.  v.  Paine,  1695,  5  Mod. 
163 ;  Carth.  405 ;  Comb.  358 ;  R.  v.  Zovett,  1839,  9  Car.  &  P.  462).  But 
merely  to  be  in  possession  of  a  copy  of  a  libel  is  no  crime,  until  some 
attempt  is  made  to  publish  it  (R.  v.  Bee7'e,  1698,  Carth.  409;  1  Raym. 
(Ld.)  414;  John  Lamb's  Case,  1610,  9  Rep.  60).  By  a  statute  of 
George  ill.,  now  repealed,  the  proprietor  of  every  newspaper  was  re- 
quired to  send  a  copy  of  each  issue  of  his  paper  to  the  Stamp  Office  for 
revenue  purposes ;  and  it  was  held  that  proof  of  the  delivery  of  a  news- 
paper to  the  officer  at  the  Stamp  Office  was  evidence  of  the  publication 
of  a  libel  contained  in  it  sufficient  to  support  an  indictment  against  the 
proprietor,  "  inasmuch  as  the  officer  of  the  Stamp  Office  would  at  all 
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events  have  an  opportunity  of  reading  the  libel  himself."  It  was  not 
necessary  for  the  prosecution  to  prove  that  the  officer  had  in  fact  read 
it  {R  V.  Amphlit,  1825,  4  Barn.  &  Cress.  35 ;  6  Dowl.  &  Ey.  125 ; 
28  E.  E.  206 ;  cp.  Mayne  v.  Fletcher,  1829,  9  Barn.  &  Cress.  382 ;  4  Man. 
&  E.  312). 

(iii.)  Publication  to  the  Prosecutor  Himself. — In  civil  actions,  as  we 
have  seen,  the  plaintiff  must  prove  a  publication  to  some  third  person, 
as  without  that  there  is  no  injury  done  to  his  reputation.  But  a  libel 
which  is  published  only  to  the  person  defamed  endangers  the  peace  and 
good  order  of  society,  just  as  much  as,  probably  more  than,  a  libel 
addressed  to  a  third  person.  Hence  in  criminal  proceedings  it  is  suffi- 
cient for  the  Crown  to  prove  a  publication  to  the  prosecutor  alone,  pro- 
vided the  words  are  calculated  to  provoke  him  to  a  breach  of  the  peace 
(i?.  V.  Brooke,  1856,  7  Cox  C.  C.  251 ;  R.  v.  Adams,  1888,  22  Q.  B.  D.  66). 
It  is  not  necessary  for  the  prosecutor  to  show  that  his  reputation  has 
been  injured ;  for  he  is  not  claiming  damages  for  himself,  but  seeking 
only  to  promote  the  interests  of  the  public.  See  Defamation,  Vol.  IV. 
p.  473. 

(iv.)  Master  and  Servant. — In  both  civil  and  criminal  proceedings  it 
was  the  rule  at  common  law  that  a  master  was  liable  for  all  acts  of  his 
servant  done  in  the  ordinary  course  of  that  servant's  employment  and 
in  pursuance  of  the  master's  orders,  expressed  or  implied.  This  rule 
pressed  very  hardly  on  the  proprietor  of  a  newspaper.  He  was  not  only 
liable  in  damages,  but  he  was  also  criminally  liable,  if  his  editor  per- 
mitted a  libel  to  appear  in  the  paper,  although  he  himself  had  never 
seen  it  {R  v.  Walter,  1799,  3  Esp.  21 ;  R.  v.  Gutch  and  Others,  1829, 
Moo.  &  M.  433),  and  although  he  had  expressly  directed  his  editor  never 
to  publish  libellous  matter.  Hence  Lord  Campbell  inserted  in  his  Libel 
Act,  6  &  7  Vict.  c.  96,  a  clause — now  sec.  7 — which  enables  the  pro- 
prietor of  a  newspaper  in  which  a  libel  has  inadvertently  appeared,  to 
prove  that  such  publication  was  made  without  his  authority,  consent, 
or  knowledge,  and  did  not  arise  from  want  of  due  care  or  caution  on 
his  part.  Such  proof  is  now  an  answer  to  an  indictment,  though  it  is 
still  no  defence  to  a  claim  for  damages  (see  R.  v.  Holhrook,  1877,  3  Q.  B.  D. 
60 ;  1878,  4  Q.  B.  D.  42 ;  Ex  parte  Parry,  1877,  41  J.  P.  85 ;  R.  v.  Brad- 
laugh  and  Others,  1883, 15  Cox  C.  C.  217 ;  R.y.  Allison,  Judd,  and  Others, 
1888,  37  W.  E.  143 ;  59  L.  T.  933). 

Public  Auction-— See  Auction. 

Public  Authorities  Protection  Act,  1893  (56  & 

57  Vict.  c.  61),  was  passed  in  order  to  generalise  and  amend  the  various 
statutory  provisions  for  the  protection  of  persons  acting  in  the  execution 
of  statutory  and  other  public  duties. 

Sec.  2  repeals  so  much  of  every  general  public  Act  as  enacted  that 
in  any  proceeding  to  which  the  Act  of  1893  applies,  the  proceeding 
should  be  commenced  in  any  particular  place  or  within  any  particular 
time,  or  notice  of  action  should  be  given,  or  the  defendant  should  be 
entitled  to  any  kind  or  amount  of  costs,  or  the  plaintiff  be  deprived 
of  costs  in  any  specified  event.  It  also  repeals  a  large  number  of 
enactments  mentioned  in  the  schedule  to  the  extent  specified  in  that 
schedule. 

Sec.  1  enacts  that  in  any  action,  prosecution,  or  proceeding  com- 
menced in  the  United  Kingdom  against  any  person  for  any  act  done  in 
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pursuance  or  execution,  or  intended  execution  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  such  act,  duty,  or  authority,  the 
following  provisions  apply : — 

1.  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next  after  the  act,  neglect,  or 
default  complained  of,  or  in  case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing  thereof. 

2.  Where  in  any  such  action  a  judgment  is  obtained  by  the  defendant, 
it  shall  carry  costs  to  be  taxed  as  between  solicitor  and  client. 

3.  If  the  proceeding  is  an  action  for  damages,  tender  of  amends 
before  action  commenced  may,  in  lieu  of  or  in  addition  to  any  other  plea, 
be  pleaded.  If  the  action  is  begun  after  the  tender,  or  is  proceeded 
with  after  payment  into  Court  of  any  sum  in  satisfaction  of  the 
plaintiff's  claim,  and  the  plaintiff  does  not  recover  more  than  the  sum 
tendered  or  paid,  he  shall  not  recover  any  costs  incurred  after  the  tender 
or  payment,  and  the  defendant  shall  be  entitled  to  solicitor  and  client 
costs  as  from  the  time  of  the  tender  or  payment  in ;  this  provision  is 
not  to  affect  the  costs  on  any  injunction  in  the  action. 

4.  If,  in  the  opinion  of  the  Court,  the  plaintiff  has  not  given  the 
defendant  sufficient  opportunity  of  tendering  amends  before  the  com- 
mencement of  the  proceeding  the  Court  may  award  the  defendant 
solicitor  and  client  costs. 

Sec.  1  does  not  affect  proceedings  by  a  Government  department 
against  a  local  authority  or  against  an  officer  of  a  local  authority. 

"  The  key  to  the  enactment  is  that  it  is  intended,  as  the  title  shows, 
to  protect  public  bodies  from  expense  when  they  are  unsuccessfully 
sued  in  respect  of  acts  done,  or  omitted  to  be  done,  in  the  exercise  of 
statutory  powers  or  duties"  {FieldenY. Morley  Corporation,  [1899]  1  Ch., 
at  p.  4,  "per  Lindley,  M.R.). 

The  word  "  action "  in  sec.  1  includes  all  actions  in  the  Chancery 
Division,  whether  for  an  injunction  or  partly  for  an  injunction  and 
partly  for  damages  {Harrojp  v.  Mayor  of  Ossett,  [1898]  1  Ch.  525 ; 
FieldenY.  Morley  Corporation,  [1899]  1  Ch.  1  ;  [1900]  A.  C.  135),  but  it 
does  not  apply  to  appeals  nor  to  interlocutory  applications  {ibid.).  It 
applies  to  an  action  for  a  declaration  {Grand  Junction  Waterworks  v. 
Hampton  TJrhan  Council,  1899,  63  J.  P.  503),  nor  does  it  apply  to  a 
rule  nisi  for  a  writ  of  quo  warranto,  calling  on  a  person  to  show  by  what 
authority  the  clerk  to  a  board  of  guardians  claimed  to  act  as  return- 
ing officer  {B.  v.  Carter,  1904,  68  J.  P.  466).  An  action  by  an  urban 
council  against  a  rural  council  to  set  aside  a  compromise  of  a  claim  for 
adjustment  under  sec.  62  of  the  Local  Government  Act,  1888,  does  not 
come  within  the  statute  {Holsworthy  Urban  Council  v.  Holsworthy  Rural 
Council,  [1907]  2  Ch.  62). 

When  a  defendant  public  authority  obtains  judgment  the  judgment 
carries  costs  as  between  solicitor  and  client  without  any  direction  from 
the  Court  to  that  effect  {North  Metropolitan  Tramways  Co.  v.  London 
County  Council,  [1898]  2  Ch.  145).  If  a  plaintiff  is  successful  on  the  main 
issues  of  an  action,  obtains  judgment  for  the  costs  of  the  action,  but  is 
ordered  to  pay  to  the  defendants  the  costs  so  far  as  they  have  been 
increased  by  the  raising  of  an  issue  on  which  he  fails,  these  increased 
costs  will  be  taxed  as  between  solicitor  and  client  {Roberts  v.  Gwyrfai 
Rural  Council,  [1899]  1  Ch.  583 ;  see  also  Leckhampton  Quarries  Co.  v. 
Ballinger,  1905,  93  L.  T.  93).      A   consent  order  made   in   chambers 
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dismissing  an  action  is  a  judgment  within  sec.  1,  and  entitles  the 
defendant  to  solicitor  and  client  costs  {Shaw  v.  Hertfordsldre  County 
Council,  [1899]  2  Q.  B.  282).  The  Act  does  not  prevent  the  judge 
depriving  the  defendant  of  costs  for  good  cause  under  Order  65,  r.  1 
{Bostock  V.  Ramsey  Urban  Council,  [1900]  2  Q.  B.  616).  In  Smith  v. 
Northleach  Rural  Council,  [1902]  1  Ch.  197,  the  plaintiff  sued  in  respect 
of  several  causes  of  action.  The  defendants  paid  money  into  Court 
in  respect  of  one  of  the  causes,  with  a  denial  of  liability.  The  plaintiff 
took  the  money  out  in  full  satisfaction  of  all  the  causes  of  action,  and 
gave  notice  to  that  effect.  It  was  held  that  the  defendants  were 
only  entitled  to  party  and  party  costs  subsequent  to  the  date  of  pay- 
ment into  Court,  there  being  no  judgment  in  their  favour. 

The  statute  has  no  application  to  an  action  in  rem  (The  Burns,[1907'\ 
P.  137). 

The  Act  does  not  apply  to  a  company  incorporated  by  Act  of  Parlia- 
ment which  earns  profits  although  it  also  performs  duties  of  public 
utility  (A.-G.  v.  Margate  Pier  and  Harbour  Co.,  [1900]  1  Ch.  749).  It 
is  not,  however,  confined  to  municipal  corporations,  but  applies  to  a 
body  like  the  Tyne  Improvement  Commission,  which  works  for  nobody's 
profit,  but  simply  for  the  benefit  of  the  public  {The  Johannesburg,  [1907] 
P.  65).  It  does  not  apply  to  actions  for  work  and  labour  done  and 
for  goods  sold  and  delivered.  In  Milford  Docks  Co.  v.  Milfordhaven 
Urban  Council,  1901,  65  J.  P.  483,  the  plaintiffs  and  defendants  agreed 
that  the  plaintiffs  should  repair  a  portion  of  a  road,  repairable  by  the 
Urban  Council,  which  had  owing  to  a  landslip  fallen  on  to  the  plaintiffs' 
land,  and  that  the  question  of  the  liability  for  the  repair  should  be 
allowed  to  stand  over.  It  was  held  that  the  plaintiffs  could  maintain 
an  action  for  the  cost  of  the  repairs  although  the  action  was  not  com- 
menced within  six  months.  Nor,  again,  does  it  apply  to  a  case  which 
raises  the  questions  of  the  construction  of  a  contract  and  the  effect  of 
acts  done  under  that  contract  {National  Telephone  Co.  v.  Kingston-upon- 
Hull,  1903,  89  L.  T.  291).  Similarly  an  action  for  work  done  and  for 
damages  under  a  building  contract  is  outside  the  Act  {Sharpington  v. 
Fulham  Guardians,  [1904]  2  Ch.  449).  An  independent  contractor, 
who  for  his  own  profit  and  under  contract  with  a  public  authority 
carries  out  works  which  the  public  authority  is  authorised  to  carry 
out  under  statutory  powers,  cannot  claim  the  benefit  of  the  statute 
{Tilling  V.  Dick,  Kerr  &  Co.,  [1905]  1  K.  B.  562). 

The  Act  is  retrospective  and  applies  to  an  action  brought  in  respect 
of  a  right  of  action  which  accrued  before  the  Act  came  into  force  {The 
Ydun,  [1899]  P.  236). 

Acts  which  have  been  held  to  be  done  in  pursuance  of  an  Act 
of  Parliament  or  a  public  duty  include : — The  using  of  land  as  a 
•cemetery  {Toms  v.  Clacton  Urban  Council,  1898,  78  L.  T.  712;  46  W.  R. 
629 ;  62  J.  P.  505) ;  a  request  to  do  work  {Cree  v.  St.  Pancras  Vestry, 
£1899]  1  Q.  B.  693).  In  this  case  the  defendants  served  on  the  plaintiff 
notices  to  repair  a  drain  under  the  Public  Health  (London)  Act,  1891, 
54  &  55  Vict.  c.  76,  s.  4.  In  complying  with  the  notices  it  was  dis- 
covered that  the  supposed  drain  was  a  sewer  and  that  the  defendants 
themselves  were  liable.  In  an  action  to  recover  the  amount  spent  on 
the  repairs  the  plaintiff  failed,  and  was  ordered  to  pay  the  defendants' 
■<30sts  as  between  solicitor  and  client  because  the  action  had  not  been 
commenced  within  six  months  after  the  expenditure  of  the  money ; 
i)ut  see  remarks  of  A.   L.  Smith,   L.J.,  in   Bostock  v.  Ramsey  Urban 
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Council,  [1900]  2  Q.  B.,  at  p.  623.  The  driving  along  a  disputed  right 
of  way  by  officials  of  a  county  council,  acting  under  instruction  from 
the  council,  in  order  to  enable  the  question  of  the  public  right  to  be  raised 
{Greenwell  v.  Howell,  [1900]  1  Q.  B.  535) ;  the  letting  of  meters  for 
electric  current  supplied  under  statutory  authority  which  were  alleged 
to  be  infringements  of  the  plaintiffs  patent  {Chamherlain  v.  Hookaniy 
1900,  83  L.  T.  518)  ;  the  erection  of  works  for  the  supply  of  electric  light 
under  a  Provisional  Order  (^m&/er  v.  Bradford  Corporation,  [1902]  2  Ch. 
585) ;  the  working  of  tramways  by  a  public  authority  under  statutory 
powers  {Parher  v.  London  County  Council,  [1904]  2  K.  B.  501) — in 
this  case  it  was  unsuccessfully  argued  that  an  act  of  negligence  was 
not  an  act  done  in  pursuance  or  execution  of  a  public  duty.  See  also 
Lyles  V.  Southend  Corporation,  [1905]  2  K.  B.  1,  where  it  was  held  that 
an  action  for  damages  by  a  passenger  was  founded  not  on  contract  but 
on  a  breach  of  the  duty  to  carry  the  plaintiff  safely,  and  so  came 
within  the  statute ;  the  giving  by  a  doctor  of  the  statutory  notifica- 
tion to  the  local  medical  officer  of  health  that  a  private  patient  is 
suffering  from  an  infectious  disease  {Salisbury  v.  Goidd,  1904,  68  J.  P. 
158) ;  the  pulling  down  of  a  fence  by  a  public  authority  in  order  to 
assert  its  right  to  a  piece  of  land  (Offin  v.  Rochford  Rural  Council,  [1906] 
1  Ch.  342) ;  the  failure  by  a  high  bailiff  to  serve  a  judgment  summons 
on  a  debtor  {Turley  v.  Daw,  1906,  94  L.  T.  216).  The  Act  was  held  not 
to  apply  to  a  case  where  a  public  authority  caused  damages  to  a  house 
while  engaged  in  demolishing  a  building  on  an  adjoining  site  which 
had  been  presented  to  them  for  the  purposes  of  a  public  library  (  Walsh 
V.  Southwark  Borough  Council,  1908,  72  J.  P.  71). 

The  provisions  of  the  Act  with  regard  to  the  time  within  which  an 
action  must  be  brought  apply  to  actions  under  the  Fatal  Accidents  Act^ 
1846,  9  &  10  Vict.  c.  93,  notwithstanding  the  provisions  in  sec.  3  of  that 
Act  that  the  action  must  be  brought  within  twelve  months  {Markey  v. 
Tolworth  Joint  Isolation  Hospital  Board,  [1900]  2  Q.  B.  454).  In  such 
cases  the  loss  of'  the  deceased  is  not  a  continuance  of  injury  or  damage 
within  sec.  1  {a)  {ibid.).  Similarly  actions  for  personal  injuries  caused  by 
the  negligence  of  a  public  body  must  be  commenced  within  six  months 
of  the  happening  of  the  accident.  The  continuance  of  suffering  is  not  a 
continuance  of  the  injury  or  damage  within  the  meaning  of  the  Act  {Carey 
V.  Bermondsey  Borough  Council,  1903,  2  L.  G.  E.  219  ;  20  T.  L.  E.  2). 
For  a  definition  of  "  continuance  of  injury  or  damage  "  see  Harrington 
V.  Derby  Corporation,  [1905]  1  Ch.  205,  and  also  English  v.  Metropolitan 
Water  Board,  1907,  5  L.  G.  E.  384;  71  J.  P.  313.  An  action  against  a 
local  authority  to  recover  expenses  occasioned  by  extraordinary  traffic 
under  sec.  23  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878,  and  sec.  12  of  the  Locomotives  Act,  1898,  does  not  come  within 
the  Act  where  the  damage  is  done  by  contractors  delivering  stone  to  a 
public  authority  {Kent  County  Council  v.  Folkestone  Corporation,  1904, 
91  L.  T.  563).  Where  an  action  was  brought  against  a  magistrate  for 
illegal  distress  made  under  a  conviction  which  had  been  quashed  for 
want  of  jurisdiction,  it  was  held  that  the  time  ran  from  the  date  of  the 
entry  on  the  plaintiff's  premises,  and  not  from  the  date  of  the  conviction 
{Polley  V.  Fordham  (No.  1),  [1904]  2  K.  B.  345).  In  English  v.  Metro- 
politan Water  Board,  1907,  71  J.  P.  313;  5  L.  G.  E.  384,  it  was  held 
that  the  saving  for  pending  causes  of  action  against  the  Metropolitan 
Water  Companies  prevented  the  application  of  the  Public  Authorities 
Protection  Act,  1893.      In  Hewlett  v.  London  County  Council,  1908^ 
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72  J.  P.  136,  an  action  for  personal  injuries,  negotiations  with  a  view 
to  a  settlement  were  carried  on  until  after  the  six  months  had  elapsed ; 
the  jury  found  that  the  defendants  had  by  their  conduct  induced  the 
plaintiff  to  delay  bringing  the  action ;  but  it  was  held  they  were  not 
debarred  from  relying  on  the  Act. 

Public  Baths. — See  Baths  and  Washhouses. 

Public    Body. — According    to    the    Public   Bodies   Corrupt 

Practices  Act,  1889,  s.  7,  "  the  expression  '  public  body '  means  any 
council  of  a  county  or  county  of  a  city  or  town,  any  council  of  a 
municipal  borough,  also  any  board,  commissioners,  select  vestry,  or 
other  body  which  has  power  to  act  under  and  for  the  purposes  of 
any  Act  relating  to  local  government,  or  the  public  health,  or  to  poor 
law,  or  otherwise  to  administer  money  raised  by  rates  in  pursuance  of 
any  public  general  Act,  but  does  not  include  any  public  body  as  above 
defined  existing  elsewhere  than  in  the  United  Kingdom."  This  definition 
includes  all  sanitary  authorities,  urban  and  rural. 

Public  B  r i  dg^e .  — All  public  bridges  are  primd  facie  repairable 
by  the  inhabitants  of  the  county,  without  distinction  of  foot,  horse,  or 
carriage  bridges,  unless  they  can  show  that  others  are  bound  to  repair 
particular  bridges  (E.  v.  Salop,  1810,  13  East,  95 ;  12  E.  R  307).  The 
work  is  now,  if  in  respect  of  a  county  bridge,  the  duty  of  the  county 
council  (51  &  52  Vict.  c.  41,  s.  11  (1)),  and  if  the  bridge  has  been  built 
prior  to  the  County  Bridges  Act,  1803,  the  county  council  can  only 
avoid  their  common-law  liability  to  repair  by  proving  that  the  liability 
to  repair  is  cast  on  some  other  person  than  themselves  (Attorney-General 
V.  West  Riding  CovMty  Council,  1903,  67  J.  P.  173).  A  bridge  of  pubhc 
utility,  built  by  an  individual,  dedicated  to  and  accepted  by  the  public, 
is  a  public  bridge  {R.  v.  Yorkshire  W.  R,  1802,  2  East,  342 ;  6  R  R. 
439).  With  reference  to  the  Statute  of  Bridges,  22  Hen.  viii.  c.  5, 
Lord  Ellenborough  said,  in  the  case  of  R.  v.  Bucks,  1810,  12  East,  192; 
11  R  R.  347:  "If  the  meaning  of  the  words  'public  bridge'  could 
properly  be  derived  from  any  other  less  authentic  source  than  the 
statutable  one  I  have  mentioned,  they  might  safely  be  defined  to  be 
such  bridges  as  all  His  Majesty's  subjects  had  used  freely  and  without 
interruption  as  of  right,  for  a  period  of  time  competent  to  protect  them 
and  all  who  should  thenceafter  use  them,  from  being  considered  as 
wrong-doers  in  respect  of  such  use,  in  any  mode  of  proceeding,  civil  or 
criminal,  in  which  the  legality  of  such  use  might  be  questioned."  Where 
an  objection  was  taken  to  an  indictment  for  non-repair  of  a  bridge  that 
it  did  not  show  that  the  bridge  was  in  a  highway,  Rolle,  J.,  said :  "  The 
indictment  doth  say  it  is  a  common  bridge,  and  that  is  enough,  and  it  is 
needless  to  say  it  is  in  the  highway"  (i2.  v.  Sir  H.  Spiller,  1649,  Sty. 
108). 

Lord  Rolle  (1  Rolle,  Abr.,  368)  states  that  "  if  a  man  erect  a  mill  for 
his  own  profit,  and  make  a  new  cut  for  the  water  to  come  to  it,  and  make 
a  new  bridge  over  it,  and  the  subjects  go  over  this  as  over  a  common 
bridge,  this  bridge  ought  to  be  repaired  by  him  who  has  the  mill,  and  not 
the  county,  because  he  erected  it  for  his  own  benefit ; "  but  Lord  Ellen- 
borough  questioned  this  statement  in  R.  v.  Kent,  1814,  2  M.  &  S.  513; 
15  R  R  330.  He  said :  "  The  authorities  from  first  to  last  are  uniform, 
and  establish  the  case  (R.  v.  Yorkshire  W.  R,  1770,  5  Burr.  2594)  as 
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cited  by  Northey,  Attorney-General,  in  R.  v.  LihaUtants  of  Wilts,  1793, 
1  Salk.  359,  that  if  a  private  person  build  a  private  bridge  which  after- 
wards becomes  of  public  convenience,  the  county  is  bound  to  repair 
it."  Where  a  bridge  was  built  for  the  convenience  of  an  individual, 
but  was  afterwards  used  by  the  public  for  fifty  years,  it  was  held  to  be 
repairable  by  the  county  {E.  v.  Glamorgan,  1802,  2  East,  356w. ;  6  K.  R. 
450 71.).  But  Lord  Coleridge,  C.J.,  in  R.  v.  Inhabitants  of  Southampton, 
1887, 19  Q.  B.  D.,  at  p.  601,  says:  "It  may  be  that  a  bridge  built  by  a  private 
individual  for  his  private  ends  becomes  in  time  of  great  utility  to  the 
public  and  is  largely  used  by  them ;  and  it  would  be  for  a  jury  to  say  in 
such  a  case  whether  under  the  circumstances  the  public  utility  and  user  of 
the  bridge  were  sufficient  to  bind  the  county  to  repair  it ;  the  evidence 
may  or  may  not  be  sufficient  to  fix  them  with  liability,  but  it  is  for  the 
jury  to  decide."  In  Robhins  v.  Jones,  1863, 15  C.  B.  N.  S.  240,  Erie,  C.J., 
said:  "It  is  familiar  law,  that  a  bridge  made  by  a  private  individual 
for  his  own  benefit  at  an  ancient  ford,  if  useful  to  the  public,  is  to 
be  repaired  by  them,  and  not  by  the  builder "  (see  also  R.  v.  Marquis 
of  Buckingham,  1814,  4  Camp.  189 ;  R.  y.  Oxfordshire  Inhabitants,  1825, 
4  Barn.  &  Cress.  194). 

Bovill,  C.J.  (in  R.  v.  Chart  and  longbridge,  1870,  L.  E.  1  C.  C.  R, 
at  p.  239;  39  L.  J.  M.  C.  107;  22  L.  T.  416),  says:  "'County  bridge' 
is  an  expression  not  known  to  the  law,  it  is  merely  a  compendious 
way  of  speaking  of  a  public  bridge  which  the  county  is  liable  to 
repair.  The  liability  to  repair  a  county  bridge  may  be  imposed  upon  a 
hundred,  or  a  division,  or  a  borough,  or  on  one  or  more  individuals.  All 
public  bridges  are  county  bridges,  though  they  may  be  repairable  by  the 
hundred,  or  borough,  or  division,  or  by  individuals,  instead  of  by  the 
county.  There  is  however,  no  general  distinction  between  county 
bridges  and  hundred  bridges."  As  to  the  circumstances  under  which 
private  companies  are  bound  to  keep  in  repair  bridges  and  the  approaches 
thereto,  made  for  their  convenience,  see  Nottingham  County  Council  v. 
M.  S,  dtl.  Rly.  Co.,  1894,  71  L.  T.  430 ;  A.-G.  v.  Oxfoo^d  Canal  Navigation, 
1903,  72  L.  J.  Ch.  285 ;  Hertford  County  Council  v.  New  River  Co.,  1904, 
20  T.  L.  R.  686.  The  expenses  incurred  by  the  local  authority  in 
repairing  a  road  over  a  railway  bridge,  erected  under  sec.  46  of  the 
Railway  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  can  be 
recovered  by  them  from  the  railway  company  {lancashire  and  Yorkshire 
Rly.  Co.  V.  Mayor  of  Bury,  1889,  14  App.  Cas.  417). 

As  to  the  construction  and  maintenance  of  public  bridges  by  District 
Councils,  see  the  Highway  Act,  1835,  s.  67 ;  Public  Health  Act,  1875, 
s.  147 ;  Highways  and  Bridges  Act,  1891,  s.  3 ;  Local  Government  Acts, 
1894,  s.  25  (1). 

As  to  heavy  weights  and  engines  on  public  bridges,  see  Locomotives 
Act,  1898,  s.  6,  and  Heavy  Motor  Car  Order,  1907. 

The  construction  of  a  public  bridge  close  to  the  spot  where  a  ferry 
franchise  exists  is  not  in  law  a  disturbance  of  the  ferry  owner's  rights 
{Dibden  V.  Skirroio,  [1908]  1  Ch.  41). 

See  Pratt  on  Highways,  1905  ed. ;  and  Highways  herein. 

Public  Building.— By  sec.  5  (27) of  the  London  Building  Act, 
1894,  57  &  58  Vict.  c.  ccxiii.,  "  the  expression  '  public  building '  means 
a  building  used,  or  constructed,  or  adapted  to  be  used  as  a  church, 
chapel,  or  other  place  of  public  worship,  or  as  a  school,  college,  or 
place  of  instruction  (not  being  merely  a  dwelling-house  so  used),  or  as 
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a  hospital,  workhouse,  public  theatre,  public  hall,  public  concert-room, 
public  ballroom,  public  lecture-room,  public  library,  or  public  exhibition- 
room,  or  as  a  public  place  of  assembly,  or  used,  or  constructed,  or  adapted 
to  be  used  for  any  other  public  purpose :  also  a  building  used,  or  con- 
structed, or  adapted  to  be  used,  as  an  hotel,  lodging-house,  home,  refuge, 
or  shelter,  where  such  building  extends  to  more  than  250,000  cubic 
feet,  or  has  sleeping  accommodation  for  more  than  one  hundred 
persons." 

Where  it  is  proposed  to  convert  or  alter  any  building  erected  for 
a  purpose  other  than  a  public  purpose,  into  a  public  building,  such  con- 
version or  alteration  must  be  carried  into  effect,  and  the  public  building 
thereby  formed,  including  the  walls,  roofs,  floors,  galleries,  and  staircases 
thereof,  must  be  constructed,  in  such  manner  as  may  be  approved  by  the 
district  surveyor,  or,  in  case  of  disagreement,  may  be  determined  by  the 
tribunal  of  appeal  provided  by  this  Act  {ibid.,  s.  79).  Sec.  80  deals  with 
the  making  of  proper  staircases  and  means  of  exit. 

By  sec.  36  of  the  Public  Health  Acts  Amendment  Act,  1890,  53  & 
54  Vict.  c.  59,  every  building  in  an  urban  district  (after  the  adoption  of 
Part  III.  of  the  Act)  which  is  used  as  a  "  place  of  public  resort,"  must 
be  substantially  constructed,  with  ample  and  convenient  means  of  ingress 
and  egress,  regard  being  had  to  the  purposes  of  the  building  and  the 
number  of  persons  likely  to  be  assembled  there  at  any  one  time.  The 
council  must  be  satisfied  as  to  the  constructive  parts  of  the  building 
relating  to  ingress  and  egress.  "  Place  of  public  resort "  includes  church, 
chapel,  or  other  place  of  public  worship,  theatre,  public-hall,  ballroom, 
lecture-room,  or  any  public  place  of  assembly  for  persons  admitted  by 
ticket  or  payment,  or  used  or  constructed  for  any  public  purpose.  The 
section  does  not  apply  to  places  of  public  worship  in  use  before  the  Act 
of  1890  was  adopted. 

By  sec.  37  of  the  Act  {ibid.)  the  surveyor  must  be  satisfied  as  to 
the  safety  of  platforms,  balconies,  etc.,  erected  or  used  for  sight-seeing 
on  public  occasions.     Sees.  36  and  37  do  not  apply  to  rural  districts. 

A  public  building  in  the  nature  of  an  hotel  for  poor  men  is  not  a 
dwelling-house  within  the  proviso  of  sec.  13  (5),  ibid.,  relating  to  houses 
to  be  inhabited  or  adapted  to  be  inhabited  by  persons  of  the  working 
classes,  though  it  may  be  also  a  dwelling-house  within  the  section  {London 
County  Council  v.  Davis  and  Rowton  Houses,  Ltd.,  1898,  77  L.  T.  693).  But 
a  dwelling-house  provided  by  the  Asylums  Board  for  fourteen  children 
of  weak  intellect,  looked  after  by  a  matron  and  domestic  servants,  is  not 
a  "public  building"  within  the  Act  {Moses  v.  Marsland,  [1901]  1  K.  B. 
668). 

The  buildings  of  the  Stock  Exchange  are  "  public  buildings  "  within 
the  Act  (61  &  62  Vict.  c.  cxxxvii.). 

A  union  workhouse  is  a  "  public  building  "  for  the  purpose  of  rating 
under  a  local  improvement  Act  {Bedford  Union  v.  Bedford  Lmprovement 
Commissioners,  1852,  21  L.  J.  M.  C.  229);  and  so  is  an  infirmary.  An 
ambulance  is  not  a  "  public  building  "  within  the  Metropolitan  Building 
Acts,  so  as  to  require  deposit  of  plans,  etc.  {Josolyne  v.  Meeson,  1885,  53 
L.  T.  319 ;  49  J.  P.  805). 

A  workhouse  has  been  held  a  "  public  building  "  within  the  meaning 
of  the  Factory  and  Workshop  Act,  1901,  so  as  to  render  the  guardians 
liable  for  not  securely  fencing  a  steam-engine  used  for  generating 
electricity  in  buildings  under  their  control  {Mile  End  Guardians  v.  Hoarey 
[1903]  2  K.  B.  483). 
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Public  Business. — Where  there  was  a  covenant  in  a  lease 
not  to  carry  on  upon  the  demised  premises  any  public  trade  or  business, 
and  to  occupy  and  use  the  premises  as  a  private  dwelling-house  only,  it 
was  held,  in  the  case  of  Wickeinden  v.  Webster,  1856,  25  L.  J.  Q.  B.  264, 
that  it  was  a  breach  of  the  covenant  for  the  lessee  to  carry  on  a  day- 
school  where  also  dancing-classes  were  held  once  or  twice  a  week. 

As  regards  exemption  from  distress  of  goods  delivered  to  a  person  in 
the  way  of  his  trade,  it  was  first  laid  down  in  Gisbourn  v.  Hurst,  1710, 
1  Salk.  249,  and  adopted  by  Willes,  C.J.,  in  Simpson  v.  Hartapy,  1744, 
AVilles,  514, 1  S.  L.  C,  11th  ed.,  p.  437,  that  "those  goods  are  privileged 
which  are  delivered  to  any  person  exercising  a  public  trade  or  employment 
to  be  carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or 
employ  "  (Muspratt  v.  Gregory,  1836,  1  Mee.  &  W.  633 ;  46  K.  R.  435 ; 
see  also  Clarke  v.  Millwall  Dock  Co.,  1886, 17  Q.  B.  D.  494).  But  Patteson, 
J.,  in  Gibson  v.  Ireson,  1842,  3  Q.  B.  44;  61  Pt.  R.  138,  said:  "I  do  not 
know  what  is  meant  by  a  public  trade."  The  difficulty  has  always  been 
in  ascertaining  whether  the  goods  in  each  particular  case  were  so  cir- 
cumstanced as  to  fall  within  the  phrase  "  public  trade."  The  following, 
however,  are  within  the  rule: — Cloth  bailed  to  a  tailor  to  make  a 
garment;  yarn  delivered  to  a  weaver  to  be  woven  (  Wood  v.  Clarke,  1831, 

1  Cromp.  &  J.  484;  35  R.  R.  758);  a  horse  standing  in  a  smith's  shop 
to  be  shod  (see  Farrier,  Vol.  VI.  p.  36) ;  corn  sent  to  a  mill  to  be  ground 
(Co.  Litt.  47a) ;  or  goods  delivered  to  a  common  carrier  for  the  purpose 
of  conveyance  {Gisbourn  v.  Hurst,  supra  ;  see  also  Brown  v.  Shevill,  1834, 

2  Ad.  &  E.  138 ;  41  R.  R.  401).  Where  an  agent  under  an  agreement 
with  a  firm  of  carpet  manufacturers  took  premises,  and  put  his  principal's 
name  outside  as  well  as  his  own,  and  was  entitled  to  carry  on  other 
agency  business,  but  was  in  fact  agent  for  only  on^  other  firm,  it  was 
held,  in  Tapling  v.  Weston,  1883,  1  C.  &  E.  99,  that  the  agent  was  not 
carrying  on  a  "  public  trade,"  so  as  to  exempt  his  principal's  goods  on 
his  premises  from  distress  (see  also  Findon  v.  M'Laren,  1845  6  Q.  B. 
891 ;  66  R.  R.  588 ;  Gilman  v.  Elton,  1821,  3  B.  (^  B.  75 ;  23  R.  R.  567 ; 
Matthias  v.  Mesnard,  1826,  2  Car.  &  P.  353).  Tliis  exception  to  the  law 
of  distress  was  much  discussed  in  Challoner  v.  Bobinson,  [1908]  1  Ch.  49. 
There  the  landlord  had  distrained  on  certain  pictures  the  property  of 
members  of  an  art  club.  The  club  was  managed  by  a  committee,  of 
which  the  plaintiff  was  a  member,  and  also  the  proprietor  of  the  club. 
Members  of  the  club  sent  pictures  for  exhibition  and  sale,  and  the  club 
was  not  open  to  the  public  on  payment,  but  only  to  members  and  their 
friends.  Neville,  J.,  held  that  the  trade  of  the  plaintiff  was  a  private 
one,  and  the  pictures  were  not  within  the  exception.  The  Court  of 
Appeal,  without  deciding  this  point,  which  was,  however,  much  argued, 
held  that  the  pictures  were  not  delivered  to  the  plaintiff  to  be  "  managed 
in  the  way  of  his  trade."  The  Court  of  Appeal  held  that  they  were 
bound  (by  Clarke  v.  Millwall  Bock,  supra)  to  construe  the  words  of  Willes, 
C.J.,  in  Simpso7i  v.  Hartopp,  above  cited,  strictly. 

Public  Carriage. — A  public  conveyance  appears  to  be  one 
which  plies  openly  and  publicly  for  passengers.  Where  the  53  &  54 
Vict.  c.  34  is  adopted,  sec.  11  provides  "that  any  person  who  hires  or 
uses  a  public  conveyance  other  than  a  hearse,  for  the  conveyance  of 
the  body  of  a  person  who  has  died  from  any  infectious  disease,  without 
previously  notifying  to  the  owner  or  driver  of  such  public  conveyance 
that  the  person  whose  body  is,  or  is  intended  to  be  conveyed,  has  died 
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from  infectious  disease,  and  after  any  such  notification  as  aforesaid,  any 
owner  or  driver  of  a  public  conveyance  other  than  a  hearse,  which  has 
[been  used  for  conveying  the  body  of  a  person  who  has  died  from  infec- 
tious disease,  who  shall  not  immediately  provide  for  the  disinfection  of 
juch  conveyance,  shall  be  guilty  of  an  offence  under  this  Act."  There 
a  similar  provision  in  the  Public  Health  Act,  1875,  respecting  persons 
^ho  enter  public  conveyances  when  suffering  from  infectious  diseases 
[s.  126).  In  both  these  cases  the  person  who  engages,  as  well  as  the  person 
^ho  owns  the  carriage,  are  liable  to  a  penalty  not  exceeding  £5,  and  no 
)wner  is  required  to  convey  any  person  so  suffering  until  he  has  been 
)aid  a  sum  sufficient  to  cover  any  loss  or  expense  incurred  by  him  in 
[carrying  into  effect  the  provisions  of  the  Act. 

For  the  regulations  governing  public  stage  carriages  in  the  metropolis, 
[see  the  Metropolitan  Public  Carriage  Act,  1869,  32  &  33  Vict.  c.  cxv. 
'and  the  London  Cab  and  Stage  Carriage  Act,  1907,  7  Edw.  vii.  c.  55, 
Lthe  latter  of  which  gives  the  Home  Secretary  power  to  fix  fares  for 
taximeter  cabs.  By  it  also  the  privileged  cab  system  is  abolished, 
[statutory  provisions  are  applied  to  stage  carriages  plying  partly  within 
I  and  partly  without  London,  and  the  police  given  power  to  prescribe 
stopping-places  for  stage  carriages. 

With  respect  to  the  liability  of  jobmasters  for  defects  in  their  con- 
[veyances,  the  law  is  laid  down  by  Lindley,  J.,  in  Hyman  v.  Nye,  1881, 
6  Q.  B.  D.,  at  p.  686,  as  follows  : — "  A  person  who  lets  out  carriages  is  not, 
I  in  my  opinion,  responsible  for  all  defects,  discoverable  or  not ;  he  is  not 
[an  insurer  against  all  defects;  nor  is  he  bound  to  take  more  care  than 
[coach  proprietors  or  railway  companies,  who  provide  carriages  for  the 
[public  to  travel  in ;  but  in  my  opinion  he  is  bound  to  take  as  much 
[care  as  they,  and  although  not  an  insurer  against  all  defects,  he  is  an 
[insurer  against  all  defects  which  care  and  skill  can  guard  against.  His 
duty  appears  to  me  to  be  to  supply  a  carriage  as  fit  for  the  purpose  for 
which  it  is  hired  as  care  and  skill  can  render  it;  and  if,  whilst  the 
carriage  is  being  properly  used  for  such  purpose,  it  breaks  down,  it 
becomes  incumbent  on  the  person  who  has  let  it  out  to  show  that 
the  break-down  was,  in  the  proper  sense  of  the  word,  an  accident  not 
preventable  by  any  care  or  skill." 
See  also  Cab  ;  Omnibus. 

Public  Chapels. — In  some  parishes,  besides  the  parish  church, 
chapels  have  been  from  an  early  period  founded  in  which  divine  service 
might  be  lawfully  celebrated;  and  of  such  chapels  there  are  various 
kinds,  some  of  them  being  private,  as  erected  for  the  use  only  of 
particular  persons  of  rank,  while  others  are  public,  and  designed  for  the 
benefit  of  particular  districts.  As  to  chapels  of  ease  and  to  other 
buildings  in  use  for  religious  purposes  in  connection  with  the  Church  of 
England,  see  under  Eeligious  Worship  and  Proprietary  Chapels,  and 
as  to  chapels  of  ecclesiastical  bodies  other  than  the  Church  of  England 
see  under  Nonconformist  and  Religious  Worship. 

The  Act  3  &  4  Will.  iv.  c.  30,  1833,  exempts  from  poor  and  church 
rates  all  churches,  chapels,  and  other  such  premises  as  are  "  exclusively 
appropriated  "  to  public  religious  worship,  and  (in  the  case  of  Noncon- 
formist chapels)  duly  certified  to  the  Kegistrar-General ;  and  it  is 
provided  by  the  same  Act  that  the  use  of  any  part  of  the  exempted 
premises  as  Sunday  or  infant  schools,  or  for  the  charitable  education  of 
the  poor,  shall  not  render  the  premises  liable  to  be  rated.     Under  the 
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Highway  Act,  1835,  5  &  6  Will.  iv.  c.  50,  premises  already  exempt  from 
poor-rate  are  exempt  also  from  highway  rate;  and  under  the  Public 
Health  Act,  1875,  38  &  39  Vict.  c.  55,  s.  150,  they  are  exempt  from 
expenses  incurred  by  urban  authorities  in  sewering,  paving,  or  lighting 
the  streets  in  which  the  premises  are  situate. 

Public  Charity. — "I  am  of  opinion,"  said  Lord  Hardwicke 
in  A.-G.  V.  Fearce,  1740,  2  Atk.  87 ;  26  E.  R.  454,  "  that  the  word  jMhlic 
was  meant  only  by  way  of  description  of  the  nature  of  them,  and  not  by 
way  of  distinguishing  one  charity  from  another ;  for  it  would  be  almost 
impossible  to  say  which  are  public  and  which  are  private  in  their  nature. 
The  charter  of  the  Crown  cannot  make  a  charity  more  or  less  public, 
but  only  more  permanent  than  it  would  otherwise  be,  but  it  is  the 
extensiveness  which  will  constitute  it  a  public  one."  See  also  St. 
Thomas's  Hospital  v.  Lambeth,  1875,  45  L.  J.  M.  C.  23 ;  B.  v.  Stapleton, 
1863,  33  L.  J.  M.  C.  17,  with  respect  to  the  rateability  of  public 
charities. 


Public  Company. 
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Prior  to  1845  every  special  Act  of  Parliament,  by  which  any  com- 
pany was  incorporated  for  carrying  on  an  undertaking  of  a  public  nature, 
itself  contained  all  the  necessary  provisions  with  respect  to  the  constitu- 
tion and  powers  of  the  company.  In  that  year  the  Companies  Clauses 
Act,  8  Vict.  c.  16,  was  passed,  consolidating  the  provisions  usually 
inserted  in  the  special  Acts  with  respect  to  the  constitution  and 
management  of  such  companies,  and  so  forming  a  general  code,  to  be 
as  far  as  practicable  of  universal  application.  In  the  same  year,  the 
Lands  Clauses  Act,  8  Vict.  c.  18,  similarly  consolidated  the  provisions 
usually  inserted  in  Acts  authorising  the  taking  of  lands  for  undertakings 
of  a  public  nature,  and  the  Eailways  Clauses  Act,  8  Vict.  c.  20,  the  pro- 
visions usually  inserted  in  Acts  authorising  the  making  of  railways.  The 
provisions  of  the  Companies  Clauses  Act,  1845,  apply  to  every  company 
incorporated  by  special  Act  for  carrying  on  an  undertaking  of  a  public 
nature,  except  so  far  as  they  are  expressly  varied  or  excluded  by  the 
special  Act ;  but  they  have  no  application  to  companies  registered  under 
the  Companies  Acts,  1862  to  1890,  as  to  which  the  reader  is  referred  to 
the  article  entitled  Company.  The  Companies  Clauses  Act,  1863, 
26  &  27  Vict.  c.  118,  contains  certain  supplementary  provisions,  which, 
however,  generally  speaking,  apply  only  so  far  as  they  are  expressly 
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incorporated  by  the  special  Act.    As  to  the  Lands  Clauses  and  Eailways 
^Clauses  Acts  respectively,  see  Lands  Clauses  Acts  ;  Eailway. 

Distribution  of  Capital  into  Shares. — The  capital  of  the  company  is 
livided  into  shares  of  the  number  and  amount  prescribed  by  the  special 
tCt,  and  such  shares  must  be  numbered  in  arithmetical  progression 
6),  and  may  be  issued  at  a  price  less  than  their  nominal  value 
[iStatham  v.  Brighton  Marine  Palace,  etc.,  Co.,  [1899]  1  Ch.  199).     The 
shares  are  personal  estate  and  transmissible  as  such  (s.  7).    Every  person 
^ho  has  subscribed  the  prescribed  sum  or  upwards  to  the  capital  of  the 
jmpany,  or  has  otherwise  become  entitled  to  a  share  in  the  company, 
ind  whose  name  has  been  entered  on  the  register  of  shareholders,  is 
leemed  to  be  a  shareholder  (s.  8).    The  company  must  keep  a  "  Kegister 
►f  Shareholders,"  in  which  the  names  of  all  shareholders  must  be  entered, 
jgether  with  the  number  of  shares  to  which  they  are  respectively 
mtitled,  distinguishing  each  share  by  its  number;   and  the  register 
must  from  time  to  time,  at  each  ordinary  meeting  of  the  company,  be 
authenticated  by  the  common  seal  of  the  company  (s.  9).     A  "  Share- 
holders' Address  Book  "  must  also  be  kept,  and  may  be  perused  at  all 
convenient  times  by  any  shareholder  (s.  10).     The  holder  of  any  share 
may  require  from  the  company  a  certificate  of  the  proprietorship  of 
such  share,  under  its  common  seal;  and  such  a  certificate  is  primd  facie 
evidence  of  title ;  but  the  want  of  it  does  not  prevent  the  holder  of  any 
share  from  disposing  thereof  (ss.  11  and  12).    A  certificate  which  is  lost 
or  destroyed  or  damaged  may  be  renewed  (s.  13). 

Consolidation  of  Shares  into  Stock. — Paid-up  shares  in  the  capital  of 
the  company  may  from  time  to  time,  with  the  consent  of  three-fifths  of 
the  shareholders  present  at  a  general  meeting,  be  converted  into  a  general 
capital  stock ;  and  the  holders  of  such  stock  may  transfer  their  respective 
interests  therein  in  the  same  manner  and  subject  to  the  same  regulations 
as  in  the  case  of  shares  (ss.  61,  62).  A  "Eegister  of  Holders  of  Consolidated 
Stock  "  must  be  kept,  and  be  accessible  to  all  holders  of  shares  or  stock 
at  all  reasonable  times  (s.  63).  The  holders  of  stock  are  entitled  to  par- 
ticipate in  dividends,  and  to  the  same  privileges  and  advantages  as  would 
be  conferred  by  shares  of  equal  amount  (s.  64). 

Transfer  and  Transmission  of  Shares. — The  shares  in  the  company 
may  be  transferred  by  deed,  in  which  the  consideration  must  be  duly 
stated ;  but  no  shareholder  is  entitled  to  transfer  any  share  until  he  has 
paid  all  calls  for  the  time  being  due  on  every  share  held  by  him  (ss.  14, 16). 
5?he  deed  of  transfer  must  be  delivered  to  the  secretary,  who  must  enter 
a  memorial  thereof  in  the  "  Eegister  of  Transfers,"  and,  on  the  request 
of  the  transferee,  either  deliver  a  new  certificate  to  him  or  make  an 
indorsement  of  the  transfer  on  the  old  one,  at  the  option  of  the  trans- 
feree. Until  the  transfer  has  been  delivered  to  the  secretary,  the 
transferor  continues  liable  for  any  calls  on  the  share,  and  the  transferee 
is  not  entitled  to  receive  dividends  or  vote  (s.  15). 

In  the  event  of  the  transmission  of  a  share  by  death  or  bankruptcy, 
the  directors  may  require  such  transmission  to  be  authenticated  by  a 
declaration  in  writing,  which  must  be  left  with  the  secretary ;  and  in  the 
case  of  transmission  by  death,  the  probate  or  letters  of  administration 
must  be  produced  to  the  secretary,  together  with  the  declaration.  The 
person  claiming  by  virtue  of  the  transmission  is  not  entitled  to  receive 
dividends  or  vote  until  such  transmission  has  been  duly  authenticated 
(ss.  18,  19).  The  company  is  not  bound  to  recognise  any  trust  to  which 
shares  may  be  subject ;  and  where  any  share  stands  in  the  names  of 
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more  persons  than  one,  the  receipt  of  any  one  of  those  persons  is  a 
sufficient  discharge  to  the  company  for  any  dividend  or  other  sum 
payable  in  respect  of  the  share  (s.  20). 

Payment  of  Calls. — The  company  may  from  time  to  time  make  calls 
upon  the  shareholders  in  respect  of  the  amount  unpaid  on  their  shares, 
provided  that  not  less  than  twenty-one  days'  notice  be  given  of  each 
call,  and  that  the  calls  be  made  in  accordance  with  the  provisions,  if  any, 
of  the  special  Act  (s.  22).  Under  this  section  a  call  may  be  made  pay- 
able by  instalments  {North- Western  Ely.  Co.  v.  M' Michael,  1851,  6  Ex. 
Kep.  273).  The  company  may  sue  and  recover  from  any  shareholder, 
the  amount  of  any  call  for  which  he  is  liable  and  which  he  fails  to  pay 
on  the  day  appointed,  with  interest  from  the  day  on  which  the  call  was 
payable ;  and  may  allow  interest  to  any  shareholder  who  pays  subscrip- 
tions before  call  (ss.  23-25).  In  an  action  for  any  call  it  is  sufficient  for 
the  company  to  prove  that  at  the  time  of  making  the  call  the  defendant 
was  a  shareholder,  and  that  the  call  was  in  fact  made,  and  due  notice 
thereof  given;  and  the  production  of  the  register  of  shareholders  is 
primd  facie  evidence  of  the  defendant  being  a  shareholder,  and  of 
the  number  and  amount  of  his  shares  (ss.  26-28).  The  legal  personal 
representatives  of  a  deceased  shareholder  are  liable  for  calls  on  his 
shares  (s.  21). 

Forfeiture  and  Surrender  of  Shares. — If  a  shareholder  fails  to  pay 
any  call  payable  by  him,  together  with  any  interest  which  may  have 
accrued  thereon,  the  directors,  at  any  time  after  the  expiration  of  two 
months  from  the  day  appointed  for  payment  of  the  call,  may  declare 
the  share  in  respect  of  which  it  was  payable  forfeited,  and  that  whether 
the  company  has  sued  for  the  amount  of  the  call  or  not  (s.  29).  Before 
declaring  any  share  forfeited,  the  directors  must  give  not  less  than 
twenty-one  days'  notice  to  the  shareholder  that  such  is  their  intention 
(s.  30) ;  and  the  declaration  of  forfeiture  does  not  take  effect  so  as  to 
authorise  the  sale  or  other  disposition  of  any  share,  until  the  declaration 
has  been  confirmed  at  a  general  meeting,  to  be  held  not  less  than  two 
months  after  the  day  on  which  such  notice  was  given  (s.  31).  After  the 
confirmation  of  the  forfeiture,  the  directors  may  sell  the  forfeited  share, 
and  if  more  than  one,  either  together  or  separately;  and  any  share- 
holder may  purchase  any  share  so  sold  (s.  32) ;  but  no  more  shares  of 
any  defaulter  may  be  sold  than  appear  to  be  sufficient  to  pay  the  arrears 
due  from  him,  together  with  interest  and  expenses  (s.  34) ;  and  if  pay- 
ment of  the  arrears,  interest,  and  expenses  be  made  before  sale,  the 
forfeited  shares  revert  to  the  defaulter  (s.  35). 

Where  the  special  Act  incorporates  Part  I.  of  the  Companies 
Clauses  Act,  1863,  and  the  directors  are  unable  to  sell  any  share  which 
has  been  duly  forfeited  in  accordance  with  the  above  provisions  for  a 
sum  equal  to  the  arrears  of  calls,  interest,  and  expenses  due  in  respect 
thereof,  the  company,  at  any  general  meeting  held  not  less  than  two 
months  after  notice  of  the  forfeiture  was  given,  may  resolve  that  the 
share  instead  of  being  sold  shall  be  cancelled ;  and  upon  such  resolution 
the  holder  of  the  share  is  precluded  from  all  interest  therein,  but  the 
cancellation  does  not  affect  his  liability  to  pay  to  the  company  the 
arrears  of  calls,  interest,  and  expenses  due  in  respect  of  the  share,  after 
deducting  therefrom  the  value  of  the  share  at  the  time  of  the  cancella- 
tion (26  &  27  Vict.  c.  118,  ss.  3-7).  The  company  also  has  power, 
where  Part  I.  of  the  Act  of  1863  is  incorporated,  to  accept  a  surrender 
of,  or  cancel  with  the  consent  of  the  holder,  any  share  which  is  not  fully 
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paid  up,  and  to  issue  new  shares  in  lieu  of  any  shares  which  have  been 
cancelled  or  surrendered ;  but  it  may  not  pay  or  refund  any  sum  of 
money  for  or  in  respect  of  the  cancellation  or  surrender  of  any  share 
(ibid.,  ss.  8-11). 

Borrowing  Money  on  Mortgage  or  Bond. — The  company  has  no  power 
to  borrow  money  except  to  the  extent  to  which  it  is  authorised  to  do  so 
by  the  special  Act.  But  money  borrowed  for  the  purpose  of  paying  off 
bonds  or  mortgages  duly  given  by  the  company  is,  so  far  as  it  is  so 
applied,  deemed  to  be  money  borrowed  within,  and  not  in  excess  of,  its 
statutory  powers  (32  &  33  Vict.  c.  48,  s.  4).  Where  the  company  is 
authorised  by  the  special  Act  to  borrow  money  on  mortgage  or  bond,  it 
may,  subject  to  the  restrictions  contained  in  the  special  Act,  borrow  on 
mortgage  or  bond  such  sums  as  from  time  to  time  by  an  order  of  a 
general  meeting  are  authorised  to  be  borrowed,  not  exceeding  in  the 
whole  the  sum  prescribed  by  the  special  Act ;  and  for  securing  repay- 
ment, with  interest,  may  mortgage  the  undertaking,  and  the  future  calls 
on  the  shareholders  (s.  38).  Any  money  borrowed  and  paid  off  may  be 
again  borrowed  from  time  to  time,  but,  except  where  the  money  is 
reborrowed  in  order  to  pay  off  an  existing  mortgage  or  bond,  only  with 
the  authority  of  a  general  meeting  (s.  39).  Every  mortgage  and  bond 
for  securing  money  borrowed  must  be  by  deed  under  the  common  seal 
of  the  company,  and  the  consideration  must  be  truly  stated  therein 
(s.  41).  The  respective  mortgagees  or  obligees  have  no  preference  one 
above  another  by  reason  of  priority  of  the  date  of  any  such  mortgage  or 
bond,  or  of  the  meeting  at  which  it  was  authorised  (ss.  42,  44).  And  no 
such  mortgage  (though  it  comprise  future  calls),  unless  expressly  so 
provided,  precludes  the  company  from  receiving  and  applying  to  the 
purposes  of  the  company  any  calls  it  may  make  (s.  43).  A  mortgage  or 
bond  may  be  transferred  by  deed  (s.  46).  The  secretary  must  keep  a 
register,  and  make  a  memorial  therein  of  all  mortgages  and  bonds,  and 
transfers  thereof,  and  such  register  may  be  perused  at  all  reasonable 
times  by  any  shareholder  or  any  person  interested  in  any  such  mortgage 
or  bond  (ss.  45,  47). 

The  interest  on  the  moneys  borrowed  must  be  paid  at  the  periods 
appointed,  or  if  no  period  be  appointed,  half-yearly,  in  preference  to  any 
dividends  payable  to  shareholders  (s.  48).  Such  interest  can  only  be 
transferred  by  deed  (s.  49).  A  period  for  repayment  of  the  principal 
may  be  fixed  by  the  company  and  inserted  in  the  mortgage  deed  or  bond 
(s.  50).  Where  no  period  is  fixed,  the  party  entitled  to  the  mortgage  or 
bond  may  demand  repayment,  or  the  company  may  pay  off  the  money 
borrowed,  at  any  time  after  the  expiration  of  twelve  months  from  the 
date  of  the  mortgage  or  bond,  upon  giving  six  months'  previous  notice 
in  writing  for  that  purpose  (s.  51).  The  respective  mortgagees  and  bond 
creditors  have  a  right  to  inspect  the  books  of  account  of  the  company 
at  all  reasonable  times  (s.  55).  As  to  the  appointment  of  a  receiver 
to  enforce  payment  of  arrears  of  interest  or  principal,  see  sees.  53  and 
54. 

Debenture  Stock. — A  company  which  is  authorised  by  its  special  Act 
to  borrow  money  on  mortgage  or  bond  may,  with  the  sanction  of  such 
proportion  of  the  votes  of  shareholders,  present  at  a  meeting  specially 
convened  for  the  purpose,  as  is  prescribed  in  the  special  Act,  and  if  no 
proportion  is  prescribed,  then  of  three-fifths  of  such  votes,  from  time 
to  time  raise  the  money  by  the  creation  and  issue  of  debenture  stock 
instead  of  on  mortgage  or  bond,  and  may  attach  to  the  stock  so  created 
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such  fixed  and  preferential  interest  as  it  thinks  fit  (26  &  27  Vict, 
c.  118,  s.  22,  as  amended  by  32  &  33  Vict.  c.  48,  ss.  1-3).  Debenture 
stock,  with  the  interest  thereon,  operates  as  a  charge  upon  the  under- 
taking of  the  company,  prior  to  all  shares  or  stock  of  the  company,  and 
is  transmissible  and  transferable  as  personal  estate  in  the  same  manner 
and  subject  to  the  same  regulations  as  other  stock;  and  the  interest 
thereon  has  priority  of  payment  over  all  dividends  or  interest  on  any 
shares  or  stock  of  the  company,  and  ranks  next  to  the  interest  on 
mortgages  or  bonds  legally  granted  before  the  creation  of  such  debenture 
stock ;  but  the  holders  of  debenture  stock  issued  under  the  same  special 
Act  (see  In  re  Mersey  Ely.  Co.,  [1895]  2  Ch.  287)  are  not  entitled  to  any 
preference  or  priority  as  among  themselves  (26  &  27  Vict.  c.  118,  ss.  23, 
24).  If  the  interest  on  debenture  stock  be  in  arrear  for  thirty  days, 
payment  of  the  arrears  may  be  enforced  either  by  action  or  by  the 
appointment  of  a  receiver  {ibid.,  ss.  25-27). 

A  register  must  be  kept  by  the  company  of  all  debenture  stock 
issued,  and  every  holder  of  such  stock  is  entitled  to  a  certificate  from 
the  company  stating  the  amount  thereof  held  by  him  {ihid.,  ss.  28,  29) ; 
but  no  such  holder  is  entitled  to  be  present  or  vote  at  meetings  of  the 
company  {ibid.,  s.  31).  Bonds  and  mortgages  given  prior  to  the  creation 
of  debenture  stock  are  not  affected  by  the  issue  of  such  stock;  and  money 
raised  by  the  issue  thereof  must  be  applied  exclusively  in  paying  off 
money  due  by  the  company  on  mortgage  or  bond,  or  for  the  purposes  to 
wliich  it  v^ould  have  been  applicable  if  it  had  been  borrowed  on  mort- 
gage or  bond;  and  the  borrowing  powers  of  the  company  are,  to  the 
extent  to  the  money  so  raised,  extinguished  {ibid.,  ss.  30,  32,  34). 
Separate  and  distinct  accounts  must  be  kept  by  the  company,  showing 
how  much  money  has  been  received  on  account  of  debenture  stock,  and 
how  much  money  borrowed  on  mortgage  or  bond,  or  which  the  company 
has  power  so  to  borrow,  has  been  paid  off  by  debenture  stock  or  raised 
thereby  {ibid.,  s.  33). 

The  above  provisions  with  regard  to  debenture  stock  apply  also  to 
mortgage  preference  stock  and  funded  debt  {ibid.,  s.  34). 

The  Eailway  Companies  Securities  Act,  1866,  29  &  30  Vict.  c.  108, 
contains  special  provisions  as  to  bonds,  mortgages,  debenture  stock,  and 
other  securities  of  railway  companies  (see  Eailway). 

Additional  Capital. — Unless  it  is  otherwise  provided  by  the  special 
Act,  the  company  may,  with  the  authority  of  a  general  meeting,  raise 
the  sum  which  it  is  by  the  special  Act  authorised  to  borrow,  or  any  part 
thereof,  by  creating  new  shares  of  the  company,  instead  of  borrowing 
the  same ;  the  capital  raised  by  the  creation  of  the  new  shares  to  be 
considered  as  part  of  the  general  capital  (ss.  56,  57).  If  at  the  time  of 
the  creation  of  new  shares  the  existing  shares  are  worth  more  than 
their  nominal  value,  the  new  shares  must  be  offered  to  the  shareholders 
in  proportion  to  their  holdings  in  the  existing  shares,  and  those  which 
are  not  accepted  may  be  disposed  of  by  the  company  (ss.  58,  59). 
Where  the  existing  shares  are  not  worth  more  than  their  nominal 
value,  the  new  shares  may  be  issued  on  such  terms  as  the  company 
thinks  fit  (s.  60). 

Where  the  company  is  authorised  by  a  special  Act  incorporating 
Part  II.  of  the  Companies  Clauses  Act,  1863,  to  raise  additional  capital 
by  the  issue  of  new  ordinary  shares  or  stock,  it  may,  with  the  sanction 
of  such  proportion  of  the  votes  of  shareholders,  present  at  a  meeting 
specially  convened  for  the  purpose,  as  is  prescribed  in  the  special  Act, 
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and  if  no  proportion  is  prescribed,  then  of  three-fifths  of  such  votes, 
from  time  to  time  create  and  issue  such  new  ordinary  shares  or  stock 
(as  the  case  may  be)  as  it  thinks  fit,  for  the  purpose  of  raising  such 
additional  capital  (26  &  27  Vict.  c.  118,  s.  12).  Where  it  is  authorised 
to  raise  additional  capital  by  the  issue  of  new  preference  shares  or  stock, 
it  may,  in  like  manner,  and  with  the  like  sanction,  create  and  issue  such 
new  shares  or  stock,  either  ordinary  or  preference,  and  either  of  one 
class  with  like  privileges,  or  of  several  classes  with  different  privileges, 
and  with  any  hxed,  lluctuating,  contingent,  preferential,  perpetual,  ter- 
minable, deferred  or  other  dividend  or  interest  not  exceeding  the  rate 
prescribed  in  the  special  Act,  and  if  no  rate  is  prescribed,  then  not 
exceeding  the  rate  of  5  per  cent,  per  annum ;  but  the  rights  of  existing 
preference  shareholders  are  not  affected  by  any  preference  assigned  to 
the  new  shares  or  stock  {ibid.,  s.  13).  Holders  of  preference  shares  or 
stock  are  only  entitled  to  receive  dividends  or  interest  out  of  the  profits 
of  each  year,  and  are  not  entitled  to  have  any  deficiency  made  up  out  of 
the  profits  of  any  subsequent  year  {ibid.,  s.  14).  If  the  existing  ordinary 
shares  are  at  a  premium,  the  new  shares  or  stock  must  be  offered  at  par 
to  the  existing  shareholders  in  proportion  to  their  holdings  {ibid.,  ss,  17- 
20).  Subject  to  this,  the  company  may  issue  the  new  shares  or  stock  at 
a  discount,  or  otherwise  dispose  thereof  on  such  terms  and  conditions 
and  in  such  manner  as  the  directors  think  most  advantageous  to  the 
company  {ibid.,  s.  21,  as  amended  by  32  &  33  Vict.  c.  48,  s.  5 ;  Statham 
V.  Brighton  Marine  Palace,  etc.,  Co.,  [1899]  1  Ch.  199). 

Eailway  companies  may  obtain  authority  to  raise  additional  capital 
by  certificate  from  the  Board  of  Trade  instead  of  by  a  special  Act  (27 
&  28  Vict.  c.  120),  and  may,  under  certain  circumstances,  divide  their 
paid-up  ordinary  stock  into  preferred  and  deferred  ordinary  stock  (31 
&  32  Vict.  c.  119,  s.  13)  (see  Kailway). 

Application  of  Funds. — All  money  raised  by  the  company,  whether 
by  subscriptions  of  the  shareholders,  or  by  loan  or  otherwise,  must  be 
applied,  first  in  paying  the  costs  and  expenses  incurred  in  obtaining  the 
special  Act  and  all  expenses  incident  thereto ;  and  secondly,  in  carrying 
the  purposes  of  the  company  into  execution  (s.  65).  An  application  of 
the  funds  of  the  company  for  any  other  purpose  is  a  misfeasance,  for 
which  the  directors  are  personally  liable. 

General  Meetings. — The  first  general  meeting  of  shareholders  must 
be  held  within  the  time  prescribed  by  the  special  Act,  or,  if  no  time 
be  prescribed,  within  one  month  after  the  passing  of  the  special  Act ; 
and  future  general  meetings  at  the  prescribed  periods,  and  if  no  periods 
be  prescribed,  in  February  and  August  in  each  year,  or  at  such  other 
stated  periods  as  are  appointed  by  an  order  of  a  general  meeting :  such 
meetings  are  called  "ordinary  meetings"  (s.  66).  The  directors  may 
convene  other  general  meetings,  which  are  called  "  extraordinary  meet- 
ings," at  such  times  as  they  think  fit ;  and  they  may  at  any  time  be 
required  to  convene  an  extraordinary  meeting  by  notice  in  writing 
under  the  hands  of  twenty  or  more  shareholders  holding  in  the 
aggregate  not  less  than  one-tenth  of  the  capital;  and  if  for  twenty- 
one  days  after  such  notice  the  directors  fail  to  call  such  meeting,  the 
shareholders  may  themselves  do  so  by  giving  due  notice  thereof  (ss.  68, 
70).  Fourteen  days'  public  notice  of  all  meetings,  whether  ordinary 
or  extraordinary,  must  be  given  by  advertisement,  specifying  the  place, 
the  day,  and  the  hour  of  meeting ;  and  every  such  notice  must  specify 
the    purpose  for  which  the   meeting  is  called  (see  Kaye  v.  Croydon 
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Tramways  Co.,  [1898]  1  Ch.  358),  except  in  the  case  of  an  ordinary 
meeting  at  which  the  only  business  to  be  done  is  such  as  is  appointed 
by  statute  to  be  done  at  an  ordinary  meeting  (ss.  67,  69,  71). 

In  order  to  constitute  a  meeting,  where  no  quorum  is  prescribed  by 
the  special  Act,  there  must  be  present  shareholders  holding  in  the 
aggregate  not  less  than  one-twentieth  of  the  capital  of  the  company, 
and  being  in  number  not  less  than  twenty,  or  not  less  than  one  for 
every  £500  of  such  required  proportion  of  capital;  and  if  a  quorum 
is  not  present  within  an  hour  of  the  time  appointed  for  the  meeting,  no 
business  may  be  transacted  other  than  the  declaration  of  a  dividend 
(s.  72).  A  meeting  may  be  adjourned  from  time  to  time;  but  no 
business  may  be  proceeded  with  at  any  meeting  or  adjournment  thereof, 
except  the  business  for  which  the  meeting  was  convened  (s.  74).  At  all 
general  meetings  every  shareholder  is  entitled  to  vote  according  to  the 
scale  of  voting  prescribed  by  the  special  Act ;  and  if  no  scale  be  pre- 
scribed, every  shareholder  has  one  vote  for  every  share  up  to  ten,  and 
an  additional  vote  for  every  additional  five  shares  up  to  one  hundred, 
and  for  every  ten  shares  beyond  the  first  hundred,  and  the  chairman 
has  a  casting  vote ;  but  no  shareholder  may  vote  unless  he  has  paid  all 
calls  due.  Votes  may  be  given  either  personally  or  by  proxies,  who 
must  be  shareholders  and  be  appointed  by  writing  (ss.  75-77).  In  the 
case  of  joint  shareholders,  the  one  whose  name  stands  first  in  the 
register  has  alone  the  right  to  vote  (s.  78).  Lunatics  and  minors  may 
vote  by  their  committees  and  guardians  (s.  79). 

Whenever  any  particular  majority  of  votes  at  any  meeting  is  required 
in  order  to  authorise  any  proceeding,  proof  of  such  majority  is  only 
required  in  the  event  of  a  poll  being  demanded  at  such  meeting ;  and  if 
such  poll  is  not  demanded,  a  declaration  by  the  chairman  that  the 
resolution  authorising  the  proceeding  has  been  carried,  and  an  entry 
to  that  effect  in  the  minute-book,  is  sufficient  authority  for  such  pro- 
ceeding, without  proof  of  the  number  or  proportion  of  votes  recorded 
in  favour  of  or  against  the  same  (s.  80). 

Appointment  of  Directors. — The  number  of  directors  must  be  the 
number  prescribed  by  the  special  Act;  and  where  the  company  is 
authorised  by  the  special  Act  to  increase  or  reduce  the  number,  it  may 
from  time  to  time,  in  general  meeting,  after  due  notice  for  that  purpose, 
increase  or  reduce  the  number  accordingly,  and  determine  the  order  of 
rotation  in  which  such  reduced  or  increased  number  shall  go  out  of  office, 
and  what  number  shall  be  a  quorum  at  their  meetings  (ss.  81,  82).  The 
directors  appointed  by  the  special  Act  continue  in  office  until  the  first 
ordinary  meeting  held  in  the  year  next  after  that  in  which  the  special 
Act  was  passed ;  and  at  such  meeting  the  shareholders  may  either  con- 
tinue them  in  office  or  may  elect  a  new  body  of  directors,  the  directors 
appointed  by  the  special  Act  being  eligible  as  members  of  such  new  body ; 
and  at  the  first  ordinary  meeting  in  every  subsequent  year  the  share- 
holders must  elect  persons  to  supply  the  places  of  directors  then  retiring 
(s.  83).  If  a  quorum  is  not  present  at  any  meeting  at  which  an  election 
of  directors  ought  to  take  place,  the  meeting  stands  adjourned  to  the 
following  day  at  the  same  time  and  place ;  and  if  a  quorum  is  not  present 
at  the  adjourned  meeting,  the  existing  directors  continue  in  office  until 
new  directors  are  appointed  at  the  first  ordinary  meeting  in  the  following 
year  (s.  84). 

Qualification  of  Directors. — Every  director  must  be  a  shareholder, 
and  must  be  possessed  of  the  number  (if  any)  of  shares  prescribed  by 
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the  special  Act,  and  must  not  hold  an  office  or  place  of  trust  or  profit 
under  the  company,  nor  be  interested  in  any  contract  with  the  company. 
If  any  director  subsequently  to  his  election  accepts  or  continues  to  hold 
any  other  office  or  place  of  trust  or  profit  under  the  company,  or  is  either 
directly  or  indirectly  concerned  in  any  contract  with  the  company,  or 
participates  in  any  manner  in  the  profits  of  any  work  to  be  done  for  the 
company,  or  ceases  to  hold  the  requisite  number  of  shares,  he  thereupon 
ceases  to  be  a  director,  and  his  office  becomes  vacant.  This  disqualifica- 
tion does  not  extend  to  a  shareholder  of  an  incorporated  joint-stock 
company  merely  by  reason  of  any  contract  entered  into  with  such  com- 
pany; but  no  director,  being  a  shareholder  in  any  such  company,  may 
vote  on  any  question  as  to  a  contract  with  such  company  (ss.  85-87). 
Where  a  director,  in  contravention  of  the  above  provisions,  is  personally 
interested  in  any  contract  with  the  company,  such  contract  is  not 
enforceable  as  against  the  company  {Aberdeen  Rly.  Co.  v.  Blakie,  1854, 
2  Eq.  Kep.  1281 ;  Flanagan  v.  G.  W.  Rly.  Co.,  1868,  19  L.  T.  345 ;  Great 
Luxemhourg  Ely.  Co.  v.  Magnay,  1858,  25  Beav.  586),  but  it  is  not  for 
that  reason  ultra  vires,  or  incapable  of  being  adopted  by  the  company 
in  general  meeting  {Kaye  v.  Croydon  Tramways  Co.,  [1898]  1  Ch.  358). 

Rotation  of  Directors. — The  directors  must  retire  from  office  at  the 
times  and  in  the  proportions  prescribed  by  the  special  Act ;  and  if  no 
number  be  prescribed,  one-third  of  the  directors  must  go  out  of  office  at 
the  end  of  the  first  year,  one-half  of  the  remaining  number  at  the  end 
of  the  second  year,  and  the  remainder  at  the  end  of  the  third  year,  the 
persons  to  retire  to  be  in  each  instance  determined  by  ballot  unless  the 
directors  otherwise  agree.  The  places  of  the  retiring  directors  must  be 
filled  up ;  and  at  the  first  ordinary  meeting  in  every  subsequent  year, 
one-third  of  the  directors,  being  those  who  have  been  longest  in  office, 
must  go  out  of  office  and  their  places  be  supplied.  Ketiring  directors 
are  eligible  for  re-election  (s.  88).  If  any  director  dies,  resigns,  or 
becomes  disqualified  or  incompetent,  or  ceases  to  be  a  director  by  any 
other  cause  than  that  of  going  out  of  office  by  rotation,  the  remaining 
directors  may  elect  a  duly  qualified  shareholder  to  fill  his  place  for  so 
long  as  he  would  have  been  entitled  to  continue  in  office  if  he  had  not 
so  ceased  to  be  a  director  (s.  89). 

Powers  of  Directors. — The  directors  have  the  management  and  super- 
intendence of  the  affairs  of  the  company,  and  may  exercise  all  the  powers 
of  the  company,  except  as  to  such  matters  as  are  required  by  statute  to 
be  transacted  by  a  general  meeting ;  but  the  exercise  of  all  such  powers 
is  subject  to  the  control  and  regulation  of  any  general  meeting  specially 
convened  for  the  purpose  (s.  90).  Except  as  otherwise  provided  by  the 
special  Act,  the  choice  and  removal  of  the  directors,  and  the  increasing 
or  reducing  of  their  number,  the  choice  of  auditors,  and  the  determina- 
tion as  to  the  remuneration  of  the  directors,  auditors,  treasurer,  and 
secretary,  and  as  to  the  amount  of  money  to  be  borrowed  on  mortgage, 
and  as  to  the  augmentation  of  capital  and  the  declaration  of  dividends, 
are  matters  which  may  only  be  transacted  at  a  general  meeting  (s.  91). 
A  company  incorporated  by  special  Act  has  only  such  powers  as  are 
expressly  or  by  implication  conferred  upon  it  by  statute,  and  such 
powers  only  will  be  implied  as  are  necessary  for  carrying  out  in  the 
usual  way  the  purposes  for  which  the  company  was  incorporated.  Any 
act  of  the  directors  beyond  the  scope  of  such  powers,  whether  sanctioned 
by  the  shareholders  or  not,  is,  so  far  as  the  company  is  concerned,  void 
(see  Shrewsbury,  etc.,  Rly.  Co.  v.  L.  &  N.-W,  Rly.  Co.,  1857,  6  CI.  H.  L. 
VOL.  XII.  7 
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i 
113;  Ashhury  Carriage  Co.  v.  Eiche,  1875,  L.  R.  7  H.  L.  653;  Bateman  \ 
V.  Mid  Wales  Ely.  Co.,  1866,  L.  R.  1  C.  P.  499).  It  is  not  ultra  vires  for  : 
a  company  governed  by  the  Companies  Clauses  Acts  to  sell  its  under-  ' 
taking  to  another  company  on  the  terms  that  certain  sums  shall  be  paid  i 
by  the  purchasing  company  to  the  directors  and  secretary  of  the  selling  ^ 
company  as  compensation  for  their  loss  of  office,  provided  that  such  sums  ! 
are  not  paid  in  consideration  of  the  directors  using  their  influence  to  I 
bring  about  the  contract  {Kaye  v.  Croydon  Tramways  Co.,  [1898]  1  Ch.  I 
358).  i 

Proceedings  of  Directors  and  Committees. — The  directors  may  appoint  i 
times  for  holding  meetings,  and  may  meet  and  adjourn  as  they  think  ] 
proper,  and  any  two  of  them  may  at  any  time  require  the  secretary  ' 
to  call  a  meeting  of  the  directors.  If  no  quorum  is  prescribed  by  the  i 
special  Act,  there  must  be  present  at  least  one-third  of  the  directors  to  ^ 
constitute  a  meeting ;  and  all  questions  may  be  determined  by  a  majority, 
the  chairman  having  a  casting  vote  in  addition  to  his  vote  as  a  director 
(s.  92).  The  directors  must  annually  appoint  a  chairman,  and  may  also,  ' 
if  they  think  fit,  appoint  a  deputy-chairman;  and  if  at  any  meeting  \ 
neither  the  chairman  nor  deputy-chairman  is  present,  then  the  directors  i 
present  must  choose  one  of  their  number  to  be  chairman  of  that  meeting  ' 
(ss.  93,  94). 

The  directors  may  appoint  one  or  more  committees,  consisting  of  ' 
such  number  of  directors  as  they  think  fit,  and  grant  to  such  com- 
mittees power  on  behalf  of  the  company  to  do  any  acts  which  the  ; 
directors  could  lawfully  do  (s.  95).     The  committees  may  meet  and  J 
adjourn  as  they  think  proper  for  carrying  into  effect  the  purposes  of 
their  appointment ;  and  the  quorum  requisite  to  constitute  a  meeting, 
if  not  prescribed  by  the  special  Act,  must  be  fixed  by  the  general  body 
of  directors  (s.  96).     A  committee  must  exercise  in  concert  the  powers 
intrusted  to  them,  and  cannot  apportion  them  among  themselves  {Cook  \ 
V.  Ward,  1877,  2  C.  P.  D.  255). 

Minutes  or  copies  of  all  appointments,  contracts,  orders,  and  proceed- 
ings of  all  meetings  of  the  company,  and  of  the  directors  and  committees,  i 
must  be  entered  in  books  provided  for  the  purpose,  and  kept  under  the  i 
superintendence  of  the  directors;  and  such  entries  must  be  signed  by  \ 
the  chairman  of  the  meeting,  and  are  then  receivable  as  evidence,  with-  ' 
out  proof  of  the  meeting  having  been  duly  convened  or  held,  or  of  the  ! 
regularity  in  other  respects  of  the  proceedings,  or  of  the  signature  of  : 
the  chairman,  all  such  matters  being  presumed  until  the  contrary  be  " 
proved  (s.  98).  It  is  sufficient  if  the  minutes  are  confirmed  and  signed  J 
by  the  chairman  at  a  subsequent  meeting,  provided  the  same  person  is  ^ 
chairman  at  both  meetings  (Z.  B.  &  S.  C.  Ely.  Co.  v.  Fairclongh,  1841,  ! 

2  Man.  &  G.  674 ;  58  R.  R.  520 ;   West  London  Ely.  Co.  v.  Bernard,  1843,  | 

3  Ad.  &  E.  N.  S.  873),  but  not  otherwise  {Cornwall  Lead  Mining  Co.  v.  \ 
Bennett,  1860,  29  L.  J.  Ex.  157);  and  the  minute-book  is  not  the  only  ! 
evidence  of  the  proceedings  admissible  {Miles  v.  Bough,  1842,  3  Ad.  &  j 
E.  K  S.  845).  I 

All  acts  done  by  persons  acting  as  directors  are  valid,  notwithstand-  ' 

ing  that  it  may  be  afterwards  discovered  that  there  was  some  defect  in  ■ 

their  appointment,  or  that  they  were  disqualified  (s.  99).  ] 

Contracts,  how   entered  into. — The  power  of   the  directors,  or  of  a  ' 

committee  of  directors,  to  make  contracts  on  behalf  of  the  company,  ! 

may  be  exercised  as  follows : — (1)  With  respect  to  any  contract  which,  \ 

if  made  between  private  persons,  would  be  by  law  required  to  be  under  | 
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seal,  such  contract  may  be  made  on  behalf  of  the  company  under  its 
common  seal,  and  in  the  same  manner  be  varied  or  discharged ;  (2)  with 
respect  to  any  contract  which,  if  made  between  private  persons,  would 
be  by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  such  contract  may  be  made  on  behalf  of  the  company 
in  writing,  signed  by  any  two  of  the  directors  or  committee,  and  in  the 
same  manner  be  varied  or  discharged ;  and  (3)  with  respect  to  any  con- 
tract which,  if  made  between  private  persons,  would  by  law  be  valid 
though  made  by  parol  only,  and  not  reduced  into  writing,  such  contract 
may  be  made  on  behalf  of  the  company  by  parol  only,  without  writing, 
and  in  the  same  manner  be  varied  or  discharged  (s.  97).  These  pro- 
visions constitute  an  important  exception  to  the  common-law  rule  that 
all  contracts  by  Corporations  must  be  under  their  common  seal. 

Personal  Liahility  of  Directors. — No  director,  by  being  party  to  or 
-executing  in  his  capacity  of  director  any  contract  or  other  instrument 
on  behalf  of  the  company,  or  otherwise  lawfully  executing  any  of  the 
powers  given  to  the  directors,  incurs  any  personal  liability  (s.  100). 
Directors  may,  however,  incur  personal  liability  by  borrowing  in  excess 
■of  the  company's  borrowing  powers  (see  Cherry  v.  Colonial  Bank,  1869, 
38  L.  J.  P.  C.  49 ;  Firbank  v.  Humphreys,  1886, 18  Q.  B.  D.  54;  Weeks  v. 
Fropert,  1873,  L.  K.  8  C.  P.  427 ;  cp.  Beattie  v.  Fbury,  1874,  L.  E.  7  H.  L. 
102),  or  otherwise  acting  in  excess  of  their  authority ;  or  by  contracting 
in  their  own  names,  though  on  behalf  of  the  company  (see  McCollin  v. 
Gilpin,  1881,  6  Q.  B.  D.  516;  Hancock  v.  Hodgson,  1827,  12  Moo.  K.  B. 
.504 ;  Mare  v.  Charles,  1856,  5  El.  &  Bl.  978  ;  Button  v.  Marsh,  1871,  L.  E. 
'6  Q.  B.  361 ;  Healey  v.  Storey,  1848,  3  Ex.  Eep.  3). 

Auditors. — ^Except  as  otherwise  provided  by  the  special  Act,  the 
company,  at  the  first  ordinary  meeting,  must  elect  two  auditors,  one  of 
whom  must  go  out  of  office,  and  another  be  elected  in  his  stead,  at  the 
first  ordinary  meeting  in  every  subsequent  year,  the  auditor  so  going 
out  of  office  being  re-eligible  (ss.  101,  103).  Every  auditor  must  have 
at  least  one  share  in  the  undertaking,  and  must  not  hold  any  office  in 
the  company,  nor  be  in  any  other  manner  interested  in  its  concerns, 
except  as  a  shareholder  (s.  102).  In  the  event  of  the  failure  of  an 
ordinary  meeting  at  which  an  auditor  ought  to  be  appointed,  the  same 
rules  apply  as  in  the  case  of  the  failure  of  a  meeting  at  which  directors 
•ought  to  be  chosen  (s.  105);  and  a  vacancy  among  the  auditors  during 
the  current  year  may  be  supplied  at  any  general  meeting  (s.  104).  It 
is  the  duty  of  the  auditors  to  receive  from  the  directors  the  half-yearly 
or  other  periodical  accounts  and  balance-sheet,  and  either  to  make  a 
special  report  on  such  accounts  or  simply  to  confirm  them,  for  which 
purpose  they  must  examine  the  accounts,  and  may  employ,  at  the  expense 
of  the  company,  such  accountants  and  other  persons  as  they  think  proper 
(ss.  106-108). 

Accountability  of  Officers. — Before  any  treasurer,  collector,  or  other 
officer  intrusted  with  the  custody  or  control  of  money  enters  upon  his 
office,  the  directors  must  take  sufficient  security  from  him  (s.  109) ;  and 
every  officer,  when  required,  must  render  an  account  of  all  moneys 
eceived  and  payments  made  by  him,  and  deliver  the  vouchers  and 
receipts  for  such  payments,  and  pay  over  to  the  directors,  or  to  any 
person  appointed  by  them,  any  balance  due  (s.  110).  If  any  officer  fails 
to  account,  he  may  be  summoned  before  two  justices,  who  may  hear  and 
determine  the  matter  in  a  summary  way,  and  adjust  the  balance  owing, 
.and,  in  default  of  payment,  may  levy  the  amount  by  distress,  or,  in 
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default  thereof,  commit  the  offender  to  gaol  for  not  exceeding  three 
months  (s.  111).  And  if  an  officer  refuses  to  deliver  up  any  vouchers, 
receipts,  books,  or  other  property  in  his  possession  or  power  belonging 
to  the  company,  the  justices  may  commit  him  to  gaol  until  he  does 
deliver  them  (s.  112).  Where  there  is  good  reason  to  believe  that  any 
such  officer  is  about  to  abscond,  a  warrant  for  his  arrest  may  be  issued, 
instead  of  a  summons  (s.  113).  And  no  such  proceeding  against  any 
such  officer  deprives  the  company  of  any  remedy  which  it  may  otherwise 
have  against  him,  or  any  surety  for  him  (s.  114). 

Accounts. — The  directors  must  cause  accounts  to  be  kept  of  all  sums 
of  money  received  or  expended  on  account  of  the  company  by  the 
directors  and  all  persons  employed  by  or  under  them  (s,  115).  The- 
books  must  be  balanced  at  the  periods  prescribed  by  the  special  Act,, 
and,  if  no  periods  be  prescribed,  fourteen  days  at  least  before  each 
ordinary  meeting ;  and  an  exact  balance-sheet  must  then  be  made  up, 
exhibiting  a  statement  of  the  capital,  credits  and  property  of,  and  debts, 
due  by,  the  company,  and  a  distinct  view  of  the  profit  or  loss  on  the 
transactions  of  the  preceding  half-year,  and  must  be  examined  by  not 
less  than  three  of  the  directors,  and  signed  by  the  chairman  or  deputy- 
chairman  (s.  116).  The  books  and  balance-sheet  must  (for  the  period 
prescribed,  or)  for  fourteen  days  previous  to  each  ordinary  meeting,  and 
for  one  month  thereafter,  be  open  for  inspection  by  the  shareholders ;. 
and  the  balance-sheet,  together  with  the  report  of  the  auditors  thereon, 
must  be  produced  to  the  shareholders  at  such  meeting  (ss.  117, 118).  A 
bookkeeper  must  be  appointed  to  keep  the  books,  and  if  he  fails  to 
permit  any  shareholder  to  inspect  them,  and  to  take  copies  or  extracts 
therefrom,  during  the  periods  mentioned,  he  is  liable  to  a  penalty  of  £5 
for  every  such  offence  (s.  119). 

Special  provisions  with  respect  to  the  accounts  of  railway  companies 
are  contained  in  the  Railways  Clauses  Act,  1845,  8  Vict.  c.  20,  s.  107 ; 
the  Railway  Companies  Securities  Act,  1866,  29  &  30  Vict.  c.  108,. 
ss.  5-11 ;  and  the  Regulation  of  Railways  Act,  1868,  31  &  32  Vict.  c.  119, 
ss.  3-12;  as  to  which,  see  Railway. 

Dividends. — Previously  to  every  ordinary  meeting  at  which  a  divi- 
dend is  intended  to  be  declared,  the  directors  must  cause  a  scheme  to 
be  prepared,  showing  the  profits  (if  any)  of  the  company  for  the  period 
current  since  the  preceding  ordinary  meeting  at  which  a  dividend  was 
declared,  and  apportioning  the  same,  or  so  much  thereof  as  they  may 
consider  applicable  to  the  purposes  of  dividend,  among  the  shareholders,. 
and  must  exhibit  the  scheme  at  such  ordinary  meeting,  and  at  such 
meeting  a  dividend  may  be  declared  according  to  such  scheme  (s.  120). 
The  company  may  not  make  any  dividend  whereby  its  capital  stock  will 
be  in  any  degree  reduced;  and  before  apportioning  the  profits  to  be 
divided  among  the  shareholders,  the  directors  may,  if  they  think  fit,  set 
aside  a  sum  to  meet  contingencies,  or  for  enlarging,  repairing,  or  improv- 
ing the  works  connected  with  the  undertaking  (ss.  121,  122).  The  pay- 
ment of  dividends  out  of  capital  is  illegal,  and  the  directors  are  jointly 
and  severally  liable  to  refund  to  the  company  the  amount  of  any 
dividends  so  paid,  with  interest  {Burnes  v.  Pennell,  1849,  2  H.  L.  C.  497 ; 
9  E.  R.  1181 ;  Flitcrofls  Case,  1882,  21  Ch.  D.  519 ;  In  re  Bennett,  1892, 
8  T.  L.  R.  194;  In  re  Oxford  Building  Society,  1886,  35  Ch.  D.  502).  No 
dividend  may  be  paid  in  respect  of  any  share  until  all  calls  then  due 
on  every  share  held  by  the  person  to  whom  the  dividend  is  payable  have 
been  paid  (s.  123). 
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The  30th  section  of  the  Railway  Companies  Act,  1867,  30  &  31  Vict, 
c.  127,  contains  special  restrictions  with  respect  to  the  payment  of 
dividends  by  railway  companies. 

By-laios. — The  company  may  from  time  to  time  make  by-laws  under 
its  common  seal,  for  the  purpose  of  regulating  the  conduct  of  its  officers 
and  servants,  and  for  providing  for  the  due  management  of  its  affairs ; 
and  may,  by  such  by-laws,  impose  reasonable  penalties,  not  exceeding 
£5  for  any  one  offence,  upon  officers  or  servants  offending  against  them ; 
but  the  by-laws  must  be  so  framed  as  to  allow  the  justice  before  whom 
any  penalty  is  sought  to  be  recovered,  to  order  part  only  of  such  penalty 
to  be  paid  (ss.  124-126).  The  production  of  a  copy  of  the  by-laws  having 
the  common  seal  affixed,  is  sufficient  evidence  of  such  by-laws  in  all 
prosecutions  thereunder  (s.  127). 

Access  to  Special  Act. — The  company,  at  all  times  after  the  expiration 
of  six  months  after  the  passing  of  the  special  Act,  must  keep  in  its 
principal  office  a  copy  of  the  special  Act,  printed  by  the  King's  printers ; 
and  where  the  undertaking  is  a  railway,  canal,  or  other  like  undertaking, 
the  works  of  which  are  not  confined  to  one  town  or  place,  must  also 
deposit  such  a  copy  in  the  office  of  each  of  the  clerks  of  the  peace  and 
town  clerks  of  the  several  counties  and  boroughs  into  which  or  within 
a  mile  of  which  the  works  extend ;  and  all  persons  interested  must  be 
permitted  to  inspect  such  copies,  and  make  extracts  or  copies  therefrom 
(s.  161).  A  company  failing  to  keep  or  deposit  any  of  such  copies  is 
liable  to  a  penalty  of  £20  for  every  such  offence,  and  also  £5  for  every 
subsequent  day  during  which  such  copy  is  not  so  kept  or  deposited 
(s.  162). 

[Authorities. — Lindley  on  Companies,  6th  ed. ;  Brice  on  the  Doctrine 
of  Ultra  Vires,  3rd  ed.] 


FORMS. 

(See  Schedules  to  Companies  Clauses  Act^  1845,) 

Form  of  Certificate  of  Share. 

"  The  Company." 

Number 
This  is  to  certify  that  A.  B.  of  is  proprietor  of  the 

share  number  of  "  The  Company,"  subject  to 

the  regulations  of  the  said  company.     Given  under  the  common  seal 
of  the  said  company,  the  day  of  in  the  year  of 

our  Lord 

Form  of  Transfer  of  Shares  or  Stock. 

I,  of  ,  in  consideration  of  the  sum  of 

paid  to  me  by  of  ,  do   hereby   transfer  to 

the  said  share  [or  shares],  numbered  in  the 

undertaking  called  "  The  Company  "  [or  pounds 

Consolidated  Stock  in  the  undertaking  called  "  The 
Company,"  standing  {or  part  of  the  stock  standing)  in  my  name  in 
the  books  of  the  company],  to  hold  unto  the  said 
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his  executors,  administrators,  and  assigns  [or  successors  and  assigns], 
subject  to  the  several  conditions  on  which  I  held  the  same  at  the  time 
of  the  execution  hereof  ;  and  I,  the  said  ,  do  hereby  agree  to 

take  the  said  share  [o?-  shares]  [w  stock],  subject  to  the  same  conditions. 
As  witness  our  hands  and  seals,  the  day  of 


Form  of  Mortgage  Deed. 

"  The  Company." 

Mortgage,  Number  <£ 

By  virtue  of  [here  name  the  special  Act],  we,  "  The 
Company,"  in  consideration  of  the  sum  of  pounds  paid 

to  us  by  A.  B.  of  do  assign  unto  the  said  A.   B.,  his 

executors,  administrators,  and  assigns,  the  said  undertaking  [and 
[(in  case  such  loan  shall  be  in  anticipation  of  the  capital  authorised  to  be 
raised)  all  future  calls  on  shareholders],  and  all  the  tolls  and  sums  of 
money  arising  by  virtue  of  the  said  Act,  and  all  the  estate,  right,  title, 
and  interest  of  the  company  in  the  same,  to  hold  unto  the  said  A.  B., 
his  executors,  administrators,  and  assigns,  until  the  said  sum  of 
pounds,  together  with  interest  for  the  same  at  the  rate  of  for 

every  one  hundred  pounds  by  the  year,  be  satisfied  [the  principal  sum 
to  be  repaid  at  the  end  of  years  from  the  date  hereof  (in  case 

any  period  be  agreed  upon  for  that  purpose),]  [at  w  any  place  of 

payment  other  than  the  principal  office  of  the  company].     Given  under  our 
common  seal,  this  day  of  in  the  year  of  our 

Lord  . 


Form  of  Bond. 

"  The  Company." 

Bond,  Number  £ 

By  virtue  of  [here  name  the  special  Act],  we,  "  The 
Company,"  in  consideration  of  the  sum  of  pounds  to  us  in 

hand  paid  by  A.  B.  of  do  bind  ourselves  and  our  successors 

unto  the  said  A.  B.,  his  executors,  administrators,  and  assigns,  in  the 
penal  sum  of  pounds. 

The  condition  of  the  above  obligation  is  such,  that  if  the  said  com- 
pany shall  pay  to  the  said  A.  B.,  his  executors,  administrators,  or  assigns 
[at  (in  case  any  other  place  of  payment  than  the  principal  office  of 

the  company  be  intended)]  ,on  the  day  of  which 

will  be  in  the  year  One  thousand  nine  hundred  and  ,  the  principal 

sum  of  pounds,  together  with  interest  for  the  same  at  the 

rate  of  pounds  per  centum  per  annum,  payable  half-yearly 

on  the  day  of  and  day  of 

then  the  above-written  obligation  is  to  become  void,  other- 
wise to  remain  in  full  force.     Given  under  our  common  seal,  this 
day  of  One  thousand  nine  hundred  and 
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Form  of  Transfer  of  Mortgage  or  Bond. 

I,  A.  B.  of  ,  in  consideration  of  the  sum  of 

to  me  by  G.  H.  of  do  hereby  transfer  to  the  said  G.  H., 

his  executors,  administrators,  and  assigns,  a  certain  bond  [or  mortgage] 
Number  made  by  "  The  Company  "  to 

bearing  date  the  day  of  for 

securing  the  sum  of  and  interest  [or,  if  such 

transfer  be  by  indorsement,  the  within  security],  and  all  my  right,  estate, 
and  interest  in  and  to  the  money  thereby  secured  [and  if  the  transfer  be 
of  a  mortgage,  and  in  and  to  the  tolls,  money,  and  property  thereby 
assigned].  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  One  thousand  nine  hundred  and 


Form  of  Proxy. 

A.  B.  one  of  the  proprietors  of  "  The 

Company,"  doth  hereby  appoint  C.  D.  of  to  be  the  proxy 

of  the  said  A.  B.,  in  his  absence  to  vote  in  his  name  upon  any  matter 
relating  to  the  undertaking  proposed  at  the  meeting  of  the  proprietors 
of  the  said  company  to  be  held  on  the  day  of 

next,   in  such  manner  as  he  the  said  C.  D.   doth  think  proper.     In 
witness  whereof  the  said  A.  B.   hath  hereunto  set  his  hand  [or,  if  a 
corporation,  say  the  common  seal  of  the  corporation],  the 
day  of  One  thousand  nine  hundred  and 


Public  Dancing"- House— Within  the  administrative 
county  of  Middlesex  any  person  who  keeps  or  uses  a  place  for  public 
dancing,  music,  or  other  public  entertainment  of  a  like  kind,  without 
a  licence  from  the  county  council,  or  who  commits  any  breach  of  the 
conditions  of  such  a  licence,  is  liable  on  summary  conviction  to  certain 
pecuniary  penalties  (57  &  58  Vict.  c.  15).  In  places  outside  the  above 
limits  licences  are  not  required  except  under  local  Acts,  or  where  the 
local  authority  has  adopted  the  fourth  part  of  the  Public  Health  Acts 
Amendment  Act,  1890,  53  &  54  Vict.  c.  59.  Under  the  latter  Act  the 
occupier  of  every  house,  room,  garden,  or  other  place  kept  or  used 
for  public  music,  dancing,  singing,  or  other  like  entertainment,  must 
procure  a  licence  from  the  licensing  justices  within  six  months  of  the 
adoption  of  the  Act.  If  the  licence  is  refused  the  place  is  deemed  a 
disorderly  house,  and  the  occupier  is  liable  to  a  penalty  of  £5  for  each 
day  on  which  it  is  kept  open. 

Where  any  of  the  conditions  upon  which  a  licence  is  granted  are  dis- 
regarded, the  holder  is  liable  to  a  penalty  of  £20,  and  a  daily  penalty  of 
£5,  and  the  revocation  of  the  licence.  Offenders  are  to  be  proceeded 
against  as  under  the  Public  Health  Acts,  but  appeal  lies  to  the  Quarter 
Sessions  against  a  conviction.  Temporary  licences  for  not  more  than 
fourteen  days  may  be  granted  by  the  justices  in  Petty  Sessions  (see  25 
Geo.  II.  c.  36),  which  extends  to  the  area  within  twenty  miles  of  London, 
but  which  is  now  repealed  so  far  as  Middlesex  is  concerned. 

The   proviso  to  sec.  5  of  the  Baths  and  Washhouses  Act,  1878, 
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41  &  42  Vict.  c.  14,  being  now  repealed  by  the  Baths  and  Washhouses 
Act,  1899,  62  &  63  Vict.  c.  29,  baths  closed  in  the  winter  may  be  used 
for  music  and  dancing,  but  require  a  licence  as  if  managed  privately. 

In  Gregory  v.  Jeffs,  1833,  6  Car.  &  P.  271,  it  was  held  that  a  room 
used  for  public  music  or  dancing  is  within  the  Act  25  Geo.  ii.  c.  36, 
although  it  is  not  exclusively  used  for  those  purposes,  and  although  no 
money  be  taken  for  admission ;  but  the  mere  accidental  or  occasional  use 
of  a  room  for  either  or  both  those  purposes  will  not  be  within  that  statute, 
l^roof  that  there  is  nothing  painted  on  the  house  denoting  that  it  is 
licensed  under  that  statute  is  sufficient  pWmd /<xae  evidence  in  an  action 
for  penalties  that  it  is  unlicensed.  In  Guaglieni  v.  Matthews,  1865,  34 
L.  J.  M.  C.  116,  it  was  held  that  the  dancing  need  not  be  by  the  public, 
but  that  in  order  to  bring  an  entertainment  within  the  Act,  the  music 
and  dancing  must  not  be  merely  subsidiary,  but  must  form  a  substantial 
part  of  the  entertainment  (see  also  Syers  v.  Conquest,  1878,  37  J.  P.  342 ; 
R  V.  Tucker,  1877,  46  L.  J.  M.  C.  197  ;  Marks  v.  Benjamin,  1839,  5  Mee. 
&  W.  565).    See  Public  Entertainments. 

Public  Department  is  a  branch  of  the  Government.  See 
Department  of  State. 

Public  Drain.— See  Coulton  v.  Ambler,  1844,  13  Mee.  &  W. 
403. 

Public  Elementary  School.— See  Education. 

Public  Entertainments. — In  the  interests  of  public  order 
and  morality,  legislative  control  has  been  established  over  certain  classes 
of  entertainment  provided  for  the  public  for  money. 

1.  Intoxicating  liquors  may  not  be  sold  except  by  persons  licensed. 
See  Intoxicating  Liquor  ;  Licensing. 

2.  Refreshments. — Houses  used  for  this  purpose  need  an  excise  licence, 
even  where  intoxicants  are  not  sold,  or  where  foreign  wines,  sweets,  made 
wines,  mead,  and  metheglin  are  sold  (23  &  24  Vict.  c.  27).  See  Eefresh- 
ment  House. 

3.  {a)  Public  music  and  dancing,  and  other  public  entertainments  of 
the  like  kind  are  illegal  if  carried  on  within  twenty  miles  of  the  cities 
of  London  and  Westminster  without  a  licence  granted  by  the  county 
council  of  the  district  wherein  they  are  so  carried  on. 

The  licences  are  granted  annually  by  the  council  in  October,  except 
in  Middlesex,  where  they  can  be  granted  at  any  time  (57  &  58  Vict.  c.  18). 
Apparently  any  condition  may  be  annexed  to  the  licence  {R.  v.  West 
Riding  County  Council,  [1896]  2  Q.  B.  386),  even  to  the  extent  of  insisting 
that  if  the  licence  be  granted  no  application  shall  be  made  for  permission 
to  sell  intoxicating  liquor  {R  v.  Sheerness  U.  D.  C,  1898, 14  T.  L.  E.  533); 
see  also  as  to  conditions  of  entrance  payments  to  an  entertainment  hall 
connected  with  a  public  house  {Ex  parte  Richards,  1904,  68  J.  P.  536). 
Eegulations  have  been  passed  by  the  London  County  Council  as  to  the 
procedure  on  the  application.  They  are  printed  in  Strong,  Dramatic  and 
Musical  Law,  1898.  The  proceedings  of  the  council  and  its  committees 
as  to  these  licences  are  not  judicial  {Royal  Aquarium  v.  Parkinson,  [1892] 
1  Q.  B.  431),  but  the  council  is  bound  by  the  same  principles  as  are 
binding  on  justices  in  determining  questions  which  come  before  them 
for  judicial  decision  {R.  v.  London  County  Council,  Ex  parte  Akkersdyke, 
[1891]  1  Q.  B.  190). 
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In  London,  the  buildings  to  be  used  must  be  certified  in  accordance 
with  the  Metropolitan  Building  Act,  1878,  and  the  London  Building  Act, 
1894,  and  the  regulations  made  thereunder.  See  Public  Building; 
London  County.  Places  which  ought  to  have,  but  have  not  licences, 
are  equally  subject  to  those  Acts  and  the  regulations  made  thereunder 
(B.  V.  Hannay,  [1891]  2  Q.  B.  709). 

Licensed  places  must  have  an  inscription  over  them :  "  Licensed 
pursuant  to  Act  of  Parliament  of  the  25  Geo.  ii."  A  house  or  place  kept 
or  used  without  a  licence  is  a  disorderly  house :  all  persons  found  therein 
may  be  arrested  under  warrant,  and  the  keeper  is  liable,  in  Middlesex, 
to  a  penalty  of  £5  a  day,  recoverable  summarily  (57  &  58  Yict.  c.  15), 
and  elsewhere  the  other  punishments  incurred  by  keeping  a  disorderly 
house,  and  to  forfeit  £100,  recoverable  by  action  brought  within  six 
months  of  the  offence  {Garrett  v.  Messenger,  1867,  L.  R.  2  C.  P.  583 ;  25 
Geo.  IL  c.  36,  ss.  2,  13). 

The  provisions  of  the  Disorderly  House  Act,  1751,  as  to  prosecution 
by  parish  authorities,  apply  to  unlicensed  places  for  music  and  dancing. 

The  Act  does  not  apply  to  theatres  carried  on  under  letters  patent  or 
licence  of  the  Crown,  or  of  the  Lord  Chamberlain  of  the  Royal  House- 
hold (25  Geo.  IIL  c.  36,  s.  4 ;  see  Gallini  v.  Lahorie,  1793,  5  T.  R.  242 ; 
R.  V.  Handy,  1795,  6  T.  R.  287).     See  Theatre. 

The  places  to  which  the  Act  applies  include  those  in  which  public 
music  or  dancing,  or  like  performances,  are  a  substantial  part  of  the 
entertainment  offered,  e.g.  skating  rinks  where  a  baijd  performs  {B.  v. 
Tucker,  1877,  2  Q.  B.  D.  417);  and  a  house  to  which  people  are  admitted 
for  money  to  dance. 

Licences  may  be  granted  for  music  only,  or  dancing  only  {Brown  v. 
Nugent,  1872,  L.  R.  7  Q.  B.  388),  or  subject  to  any  condition  which  the 
council  thinks  fit,  to  impose  as  to  licensing  and  regulating  theatres.  See 
Theatre.  Licences  for  dramatic  performances  cannot  be  granted  under 
these  Acts  {Levy  v.  Yates,  1838,  8  Ad.  &  E.  129). 

A  licensed  house  must  not  be  opened  before  noon  (38  &  39  Vict.  c.  21, 
s.  1)  if  also  licensed  for  the  sale  of  liquor,  and  must  be  closed  at  midnight, 
except  when  the  time  is  extended  under  an  occasional  excise  licence  (38 
&  39  Vict.  c.  21,  s.  1). 

The  licence  is  forfeited  on  breach  of  the  provision  as  to  inscription, 
or  of  the  conditions  annexed  to  it. 

To  warrant  a  conviction,  the  place  must  be  knowingly,  and  in  a  sense 
habitually,  kept  for  public  entertainment,  and  admission.  The  receipt  of 
monev  is  material,  but  not  essential  {Marks  v.  Benjamin,  1839,  5  Mee.  & 
W.  565;  Syers  v.  Conquest,  1873,  21  W.  R.  524).  A  room  is  not  "kept 
or  used  for  singing,  music,  or  other  public  entertainment  of  a  like  kind 
within  the  meaning  of  53  &  54  Vict.  c.  59,  s.  51  (1),  where  it  is  the 
smoke-room  of  a  public-house  to  which  the  public  are  admitted  without 
payment,  and  which  contains  a  piano  used  by  one  or  more  of  the  guests 
to  entertain  themselves  and  others  "  {Br  ear  ley  v.  Morley,  1899,  63  J.  P. 
582).  But  where  some  seaside  performers  hired  a  piece  of  waste  land 
on  the  Margate  cliffs  and  roped  it  in,  using  it  as  an  auditorium  for 
singing,  dancing,  and  musical  entertainments  conducted  from  their  tent 
in  the  inclosure — no  money  being  charged,  but  the  hat  was  sent  round 
at  short  intervals — it  was  held  that  a  licence  was  required  {Farndale  v. 
Bainhridge,  1898,  42  Sol.  J.  192).  See  also,  as  to  what  under  certain 
circumstances  constitutes  a  "  public  "  hall,  Maloney  v.  Lingard,  1898, 
42  Sol.  J.  193. 
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(h)  In  those  parts  of  England  to  which  the  Act  of  1751  does  not 
apply,  the  grant  of  music  and  dancing  licences  is  regulated  either  by 
local  Act  (see  Hoffmann  v.  Bond,  1875,  40  J.  P.  5)  or  by  Part  IV.  of  the 
Public  Health  Act,  1890,  53  &  54  Vict.  c.  59,  s.  51,  where  that  part  has 
been  adopted.  The  provisions  are  in  substance  the  same  as  in  London, 
but  the  licence  is  granted  by  licensing  justices,  and  the  penalties  for 
breach  of  conditions  are  recoverable  summarily  as  in  Middlesex.  See 
Glen's  Public  Health,  1906  ed.,  vol.  ii.  pp.  1624,  1625. 

The  conditions  as  to  the  structure  of  buildings  so  licensed  depend  on 
sees.  110,  111,  112  of  the  Towns  Improvement  Clauses  Act,  1847, 10  &  11 
Vict.  c.  34,  and  the  Public  Health  Acts  Amendment  Act,  1890,  53  &  54 
Vict.  c.  59,  s.  36. 

4.  As  to  public  entertainments  on  Sundays,  see  Sunday. 

5.  The  employment  of  young  persons  in  public  entertainments  is 
regulated  by  sees.  2,  3  of  the  Prevention  of  Cruelty  to  Children  Act, 
1904,  4  Edw.  VII.  c.  15,  under  which  employment  is  restricted  to  children 
who  have  reached  a  fixed  age ;  but  justices  are  entitled  to  license  any 
child  exceeding  ten  years  of  age  to  take  part  in  any  entertainment  if  they 
are  satisfied  it  will  not  be  to  such  child's  detriment.  See  also  Employ- 
ment of  Children  Act,  1903,  3  Edw.  vii.  c.  45.  As  to  girls  under  eighteen 
and  boys  under  sixteen  employed  in  dangerous  performances,  see  the 
Dangerous  Performances  Acts  of  1879,  42  &  43  Vict.  c.  34,  and  1897,  60 
&  61  Vict.  c.  52. 

[Authorities. —  Chit.  Stat.,  tit.  "  Public  Entertainment ;  "  Geary  on 
Theatres  and  Mtisic  Halls ;  Williamson  on  Licensing,  1898  ;  Strong, 
Dramatic  and  Musical  Law,  1898 ;  Archibald,  Met.  Police  Guide,  4th  ed., 
1906.] 

Public  Examination-— See  Bankruptcy. 

Public  Funds. — The  name  given  to  the  public  funded  debt 
due  by  Government.  Soon  after  the  Eevolution  of  1688,  when  the  new 
connections  of  this  country  with  the  Continent  introduced  a  new  system 
of  foreign  politics,  the  expenses  of  the  nation  increased  to  an  unusual 
degree,  so  that  it  was  not  thought  advisable  to  raise  all  the  expenses  of 
any  one  year  by  taxes  to  be  levied  within  that  year.  At  first  it  was 
customary  to  borrow  upon  the  security  of  some  tax,  or  portion  of  a  tax, 
set  apart  as  a  fund  for  discharging  the  principal  and  interest  of  the  sum 
borrowed.  This  discharge  was  rarely  effected.  The  public  exigencies 
still  continuing,  the  loans  were  continued,  or  the  taxes  again  mortgaged 
for  fresh  ones.  At  length  the  practice  of  borrowing  for  a  fixed  period 
{i.e.  upon  terminable  annuities)  was  abandoned,  and  henceforth  loans  were 
made  upon  interminable  annuities,  or  until  it  might  be  convenient  for 
Government  to  pay  off  the  principal.  See  the  National  Debt  Act,  1870, 
33  &  34  Vict.  c.  71. 

"  The  Funds,"  or  "  Government  Funds,"  or  "  The  Public  Funds,"  must 
be  taken  to  be  synonymous,  per  Lord  Cran worth  in  Slingsby  v.  Grainier, 
1859,  28  L.  J.  Ch.  617.  The  term  generally  means  funded  securities 
guaranteed  by  the  English  Government,  i.e.  consols,  reduced  annuities, 
long  annuities,  or  any  other  of  the  English  funds  {Hoivard  v.  Kay,  1858, 
27  L.  J.  Ch.  448),  but  does  not  include  foreign  bonds  guaranteed  by 
England  {Burnie  v.  Getting,  1845,  2  Coll.  324;  63  E.  K.  754;  70  E.  R. 
239),  nor  bank  stock,  nor  even  unfunded  Exchequer  bills  (Johnson  v. 
Bigby,  1829,  8  L.  J.  Ch.  0.  S.  38). 
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Public  Garden. — By  the  Town  Gardens  Protection  Act,  1863, 
26  &  27  Vict.  c.  13,  it  is  provided  that  where  in  any  city  or  borough 
any  enclosed  garden  or  ornamental  ground  has  been  set  apart  in  any 
public  square,  etc.,  for  the  use  of  the  inhabitants,  and  where  the  trustees, 
etc.,  appointed  for  the  care  of  the  same  have  neglected  to  keep  it  in 
proper  order,  the  Metropolitan  Board  of  Works  (now  the  County 
Council,  by  sec.  40,  subs.  8  of  the  Local  Government  Act,  1888),  and  the 
corporate  authorities  in  any  other  city  or  borough,  shall  take  charge  of 
the  same.  For  the  further  powers  granted  to  local  authorities  by  the 
Public  Health  Acts  Amendment  Act,  1907,  7  Edw.  yii.  c.  53,  Part  VL, 
enabling  them  to  provide  opportunities  for  recreation,  games,  and  music, 
etc.,  in  parks  and  public  gardens  and  to  pay  for  the  same,  see  Pleasure 
Grounds. 

See  also  the  Open  Spaces  Act,  1906,  6  Edw.  vii.  c.  25,  and  Open 
Spaces. 

Public  Health. — Legislation  on  this  as  on  other  subjects  has 
been  experimental  and  progressive.  For  a  long  time  towns,  and  occasion- 
ally populous  but  unincorporated  districts,  used  to  apply  to  Parliament 
for  special  powers  for  such  matters  as  drainage,  water  supply,  and 
dealing  with  specific  nuisances.  The  requirements  of  different  localities 
of  course  varied,  and  the  powers  given  by  different  local  Improvement 
Acts  varied  accordingly  in  the  most  inconsistent  and  puzzling  fashion. 
This  was  eventually  recognised  as  being  inconvenient,  and  in  the  year 
1845  the  system  was  adopted  of  grouping  in  general  Acts  the  clauses 
which  it  was  thought  advisable  to  grant.  Since  that  time  the  whole  or 
parts  of  these  Clauses  Acts  may  be  adopted  in  private  Acts  dealing 
with  their  subject-matter,  but  their  provisions  may  not  be  departed 
from  except  for  special  reasons  which  Parliament  recognises  in  each 
particular  instance  as  adequate.  Following  out  this  plan,  there  were 
enacted  in  the  year  1847  the  Markets  and  Fairs  Clauses  Act,  10  &  11 
Vict.  c.  14,  the  Gasworks  Clauses  Act  (c.  15),  the  Commissioners  Clauses 
Act  (c.  16),  the  Waterworks  Clauses  Act  (c.  17),  the  Towns  Improve- 
ment Clauses  Act  (c.  34),  the  Cemeteries  Clauses  Act  (c.  65),  and  the 
Towns  Police  Clauses  Act  (c.  89).  None  of  these  Acts  were  in  force  in 
any  district  until  adopted  there  by  a  private  Act,  but  they  provided 
the  outline  of  a  code  by  which  effective  means  for  the  good  government 
and  sanitary  regulation  of  a  populous  district  could  be  secured. 

Public  Health  Act,  1848. — In  the  next  year,  1848,  the  first  general 
Public  Health  Act,  11  &  12  Vict.  c.  63,  was  passed.  A  central  controlling 
authority,  the  General  Board  of  Health,  was  established  for  a  term  of 
five  years  (s.  4).  On  the  petition  of  one- tenth  of  the  ratepayers  of  any 
city,  town,  borough,  parish,  or  place  having  a  known  or  defined  boundary 
or  without  petition  if  the  average  death-rate  appeared  to  be  excessive, 
the  General  Board  were  empowered  to  hold  a  local  inquiry  as  to  the 
sewerage,  drainage,  water  supply,  and  sanitary  condition  of  the  inhabi- 
tants (s.  8) ;  and  on  their  report  Her  Majesty  was  empowered  by  Order 
in  Council  to  declare  the  whole  or  any  part  of  the  Act  in  force  within 
such  place  (s.  10).  The  governing  body  was  termed  the  Local  Board 
of  Health,  but  in  boroughs  the  powers  and  duties  of  such  Board  were 
conferred  on  and  discharged  by  the  mayor,  aldermen,  and  burgesses 
(s.  12).  The  Act  gave  powers  for  providing  and  regulating  sewers  and 
house  drains,  for  street  cleansing,  dealing  with  offensive  nuisances, 
unwholesome  dwellings,  slaughter-houses,  unwholesome  food,  offensive 
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trades,  common  lodging-houses,  cellar  dwellings,  management  of  streets, 
public  pleasure  grounds,  water  supply,  and  burial.  The  sections  deal- 
ing with  these  matters,  though  now  repealed,  have  been  re-enacted, 
with  such  modifications  as  experience  has  suggested,  and  they  still  form 
the  basis  of  the  law  applicable  to  these  matters.  They  are  treated  in 
this  work  under  their  various  headings.  The  Act  generally  was  intended 
to  apply  to  populous  places  only ;  but  a  majority  of  the  ratepayers  of 
any  parish  or  place  having  a  population  of  less  than  2000  could  resolve 
to  have  any  pool,  etc.,  containing  filth  or  anything  of  an  offensive  nature 
or  likely  to  be  prejudicial  to  health,  drained  or  cleansed,  or  a  sewer 
made  or  a  well  dug  or  pump  provided  for  the  public  use  of  the  inhabi- 
tants (s.  50).  With  this  exception,  no  provision  was  made  for  the 
possible  requirements  of  rural  districts. 

Nuisances  Removal  Acts. — Summary  power  to  order  the  removal  of 
nuisances  likely  to  promote  or  increase  disease  was  first  given  by  statute 
in  the  year  1846  (9  &  10  Vict.  c.  96).  The  Privy  Council  were  em- 
powered from  time  to  time  to  give  and  issue  orders  for  the  prevention  of 
contagious  or  epidemic  diseases.  The  Act  was  temporary  only.  In  1848 
it  was  renewed  in  more  ample  form  (11  &  12  Vict.  c.  123),  but  the 
parts  dealing  with  nuisances  were  declared  not  to  apply  to  places  where 
the  Public  Health  Act  was  in  force  (s.  5).  This  Act  was  amended  in 
the  next  year  (12  &  13  Vict.  c.  Ill),  and  guardians  of  the  poor,  or  other 
officers  acting  under  the  provisions  of  any  local  Act  for  the  paving, 
cleansing,  drainage,  or  lighting  of  any  town  or  parish,  were  empowered 
to  direct  prosecutions.  A  machinery  for  dealing  with  nuisances  in 
rural  districts  was  thus  provided.  These  Acts,  however,  were  found 
to  be  defective,  and  were  repealed  and  re-enacted  in  amended  form  in 
1855  (18  &  19  Vict.  c.  121),  which  itself  was  amended  in  many  particu- 
lars in  1860  (23  &  24  Vict.  c.  77).  These  Nuisances  Eemoval  Acts  for 
a  considerable  period  provided  an  important  part  of  our  sanitary  laws. 
The  authority  to  enforce  them  was  the  Board  of  Health,  wherever  the 
Public  Health  Act,  1848,  was  in  force,  elsewhere  the  corporation  or 
Improvement  Commissioners  where  such  bodies  existed,  and  where  they 
did  not,  the  Board  of  Guardians  or  overseers  of  the  poor  (Act  of  1860, 
s.  2).  These  Acts  gave  summary  powers  for  dealing  with  nuisances 
injurious  to  health;  enabled  the  local  authority  to  cover  over  any 
ditch,  etc.,  which  had  become  offensive;  imposed  heavy  penalties  on 
persons  engaged  in  the  manufacture  of  gas  who  allowed  water  to  become 
contaminated ;  gave  means  for  dealing  with  certain  noxious  trades,  if 
they  caused  a  nuisance  or  were  injurious  to  the  health  of  the  inhabi- 
tants of  the  neighbourhood ;  vested  in  the  local  authority  all  wells,  etc., 
provided  under  sec.  50  of  the  Public  Health  Act,  1848,  and  further 
empowered  them  to  keep  in  good  repair  and  condition  and  free  from 
pollution  other  wells,  etc.,  dedicated  to  or  open  to  the  use  of  the  inhabi- 
tants of  their  district ;  and,  as  amended  by  an  Act  of  1863  (26  &  27 
Vict.  c.  117,  s.  2),  gave  large  powers  for  inspection  and  seizure  of 
unwholesome  food. 

Diseases  Preve7ition. — This  matter  was  dealt  with  by  a  separate  Act 
in  1855  (18  &  19  Vict.  c.  116).  The  Privy  Council  were  empowered 
by  order  to  direct  special  provisions  for  the  prevention  of  diseases  to 
be  put  in  force  in  England  or  in  any  part  thereof.  And  after  the 
issuing  of  such  order,  and  while  the  same  was  in  force,  the  General 
Board  of  Health  were  empowered  from  time  to  time  as  they  should 
think  fit  to  issue  directions  and  regulations;  and  the  local  authority 
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were  required  to  see  to  their  execution,  appoint  and  pay  such  medical 
officers  and  other  persons,  and  do  and  provide  all  such  acts,  matters, 
and  things  as  should  be  necessary  for  mitigating  the  disease,  or  carrying 
out  the  directions  and  regulations.  By  the  Nuisances  Eemoval  Act, 
1860  {supra),  the  guardians  were  declared  to  be  the  local  authority  for 
this  purpose. 

The  statutory  powers  for  the  appointment  of  the  General  Board  of 
Health,  originally  granted  for  five  years,  were  from  time  to  time  renewed 
and  altered,  but  ultimately  were  allowed  to  lapse,  and  the  Board  came 
to  an  end  in  September  1858.  Some  of  its  functions  were  then  trans- 
ferred to  the  Privy  Council  (21  &  22  Vict.  c.  97),  and  others  devolved 
on  the  Home  Secretary. 

Local  Gomrnment  Ad,  1858. — The  Public  Health  Act,  1848,  was  con- 
siderably altered  and  amended  by  the  Local  Government  Act,  1858,  21 
&  22  Yict.  c.  98.  The  two  Acts  were  to  be  read  together.  In  addition 
to  the  powers  already  given,  the  Act  of  1858  empowered  local  authori- 
ties in  certain  cases  to  execute  sanitary  works  outside  their  own 
district,  and  especially  so  to  construct  sewage  outfall  works;  enabled 
them  to  regulate  the  construction  of  new  buildings  and  new  streets ; 
incorporated  certain  provisions  of  the  Towns  Police  Clauses  Act  and 
the  Towns  Improvement  Clauses  Act ;  enabled  the  sanitary  authority 
to  become  the  commissioners  for  establishing  baths  and  washhouses, 
and  to  become  the  burial  board ;  and  gave  them  the  same  powers  for 
laying  water  mains  that  they  previously  had  for  providing  sewers. 
Where  the  earlier  Act  had  not  already  been  adopted,  corporations  and 
Improvement  Commissioners  were  now  authorised  to  adopt  it  by  their 
own  resolution;  and  in  other  places  having  a  known  and  defined 
boundary  it  could  be  adopted  by  resolution  of  the  owners  and  rate- 
payers. The  sanction  of  the  General  Board  of  Health  or  Privy  Council 
was  no  longer  required,  and  the  adoption  of  the  Act  was  thus  left  to 
the  free  choice  of  the  governing  body,  or,  if  there  were  none,  of  the 
ratepayers  of  the  district.  This  Act  was  amended  in  1861  (24  &  25 
Vict.  c.  61).  By  it  every  local  authority,  invested  with  powers  of  town 
government  and  rating  by  any  local  Act,  was  authorised  to  adopt  any 
part  of  the  Acts  of  1848  and  1858,  and  various  amendments  in  detail 
of  the  earlier  Acts  were  provided.  It  was  amended  again  in  1866  (29 
&  30  Vict.  c.  90).  This  latter  Act  increased  the  powers  of  districts 
with  regard  to  the  disposal  of  sewage;  increased  the  powers  of  local 
authorities  for  dealing  summarily  with  nuisances,  and  for  dealing  with 
infectious  disease  ;  and  enabled  them  to  provide  mortuaries  and  hospitals. 
There  was  also  a  further  amendment  in  1868  (31  &  32  Vict.  c.  115), 
which  extended  the  powers  of  sewer  authorities  as  to  providing  and 
taking  care  of  sanitary  conveniences  for  houses. 

Local  Government  Board. — In  the  year  1871  the  Act  (34  &  35  Vict, 
c.  70)  was  passed  under  which  the  Local  Government  Board  was  con- 
stituted. The  existing  powers  of  control  and  supervision  of  sanitary 
authorities,  such  as  they  were,  which  had  previously  been  exercised 
by  the  Privy  Council  and  the  Home  Secretary,  were  transferred  to  the 
new  Board,  and  further  powers  were  conferred  on  it. 

Act  of  1872. — In  the  next  year  important  changes  in  the  law  affect- 
ing public  health  were  effected  (35  &  36  Vict.  c.  79).  Instead  of  leaving 
each  district  to  adopt  the  Public  Health  Acts,  or  parts  of  them,  as  should 
seem  good  to  its  governing  body  or  its  ratepayers,  England  and  Wales — 
outside  the  Metropolis — were   divided  into  urban  and  rural  sanitary 
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districts,  each  under  the  jurisdiction  of  its  own  sanitary  authority. 
Urban  districts  were  defined  to  mean  boroughs,  existing  Improvement 
Act  districts,  and  local  government  districts  constituted  such  at  any 
time,  llural  districts  were  poor  law  unions,  or  such  parts  of  them 
as  were  not  included  in  an  urban  district.  The  powers  possessed  by 
urban  authorities  were  larger  than  those  applicable  to  rural  districts. 
The  powers  of  the  Local  Government  Act,  1858,  and  all  the  powers,  etc., 
exercisable  by  or  attaching  to  a  local  board  under  it  as  amended,  to  a 
sewer  authority  under  the  Sewage  Utilisation  Acts,  to  a  nuisance 
authority  under  the  Nuisances  Eemoval  Acts,  and  to  a  local  authority 
under  various  other  Acts,  were  conferred  on  an  urban  authority.  The 
powers  of  a  rural  authority  related  chiefly  to  sewage  and  nuisances. 
The  Local  Government  Board  were  empowered  to  constitute  local 
authorities  whose  districts  abutted  on  any  port,  port  sanitary  authori- 
ties, with  special  powers  for  looking  after  the  sanitary  well-being  of  the 
port.  It  was  also  empowered  to  unite  districts,  or  parts  of  districts, 
where  such  a  course  should  seem  desirable,  for  the  purpose  of  procuring 
a  common  supply  of  water,  carrying  into  effect  a  system  of  sewerage,  or 
fur  any  other  purposes  of  the  Acts. 

Act  of  1875. — By  this  time  it  will  be  apparent  that  the  mass  of 
legislation,  so  often  amended,  had  necessarily  become  cumbrous  and 
difficult  to  understand  or  to  work  effectively.  Parliament  was  con- 
sequently induced  in  1875  to  pass  a  comprehensive  Act  consolidating 
the  law  as  it  existed  at  that  date,  and  providing  a  code  which  contained 
nearly  all  the  statutory  provisions  applicable  to  the  protection  of  the 
public  health  in  England  and  Wales  outside  the  Metropolis.  The  Act 
of  1875,  38  &  39  Vict.  c.  55,  repealed  no  less  than  nineteen  Acts  which 
had  previously  been  passed  since  the  year  1848,  and  itself  comprised 
three  hundred  and  forty-three  sections  and  five  schedules,  besides  incor- 
porating much  of  the  Clauses  Acts  of  1847,  referred  to  previously.  It 
left  the  scheme  of  public  health  law  in  the  same  general  form  in  which 
it  had  been  settled  in  1872,  and  though  amended  in  various  details  since, 
the  form  still  remains  and  seems  likely  to  remain  unaltered,  though  the 
constitution  of  the  bodies  who  are  charged  with  the  administration  of 
the  law  has  been  considerably  changed  since  1875,  as  will  be  seen 
subsequently. 

Sanitary  Poimrs. — It  is  recognised  that  the  need  of  thickly  populated 
districts  for  sanitary  regulations  is  greater  than  that  of  purely  agricultural 
regions,  and  larger  powers  are  accordingly  intrusted  to  urban  than  to 
rural  authorities.  The  powers  and  duties  given  by  the  Act  of  1875  to 
all  sanitary  authorities  may  be  grouped  under  the  following  headings, 
viz.: — providing  Sewers  and  Draiks  (ss.  13-34);  seeing  that  all  houses 
in  their  district  have  proper  closet  or  Privy  accommodation  (ss.  35-41); 
the  removal  of  Refuse  (ss.  42-45);  requiring  dwelling-houses  to  be 
properly  cleansed  where  requisite  (ss.  45-50);  providing  or  seeing  that 
there  is  provided  a  proper  Water  Supply  for  their  district  (ss.  50-70); 
regulation  of  cellar  dwellings  and  Lodging  Houses  (ss.  71-90) ;  discovery 
and  removal  of  Nuisances,  including  Offensive  Trades  (ss.  91-115); 
discovery  and  seizure  of  Unsound  Food  intended  for  human  consumption, 
£.g.  rotten  eggs,  and  see  Public  Health  (London)  Act,  1891,  s.  47  (ss.  116- 
119);  provision  for  dealing  with  Infection  (ss.  120-129);  establishment 
€f  Hospitals  (ss.  131-133);  meeting  Epidemics  (ss.  134-140);  and  pro- 
vision of  Mortuaries  (ss.  141-143).  They  also  were  given  the  powers 
belonging  to  any  local  authority  under  the  Bakehouse  Eegulation 
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Act,  since  repealed  by  the  Factory  and  Workshop  Act,  1878,  41  Yict. 
c.  16,  which  gives  them  similar  powers.  In  addition  to  the  above 
matters  intrusted  to  all  sanitary  authorities  alike,  further  powers  were 
given  especially  to  urban  authorities  for  providing  Artisans'  Dwellings, 
adopting  the  Baths  and  Washhouses  Acts,  the  Labouring  Classes 
Lodging  Houses  Acts,  cleansing  Streets  and  removing  Eubbish,  removal 
of  manure.  Offensive  Trades,  and  maintenance  of  Highways  and 
Streets,  the  erection  of  new  Buildings  and  laying  out  and  construc- 
tion of  new  Streets,  management  of  Streets,  lighting  Streets,  provid- 
ing public  Pleasure  Grounds,  Markets  and  Fairs,  Slaughter-Houses. 
They  have  powers  under  the  Police  Clauses  Act,  1847,  as  since  amended, 
with  respect  to  obstructions  and  nuisances  in  Streets,  Fires,  places 
of  Public  Eesort,  Hackney  Carriages  and  Omnibuses,  and  Public 
Bathing  ;  and  as  to  licensing  Horses,  Vehicles,  and  pleasure  Boats. 
Districts  nominally  rural  are  sometimes  populous,  and  may  require  urban 
powers.  The  Local  Government  Board  can  therefore  by  order  declare  that 
any  provisions  of  the  Act  in  force  in  urban  districts  shall  be  in  force  in  a 
rural  district  or  part  of  it,  and  may  invest  the  rural  authority  with  all 
or  any  of  the  powers,  etc.,  of  an  urban  authority  (s.  276).  They  may 
also  by  general  order  direct  that  any  of  the  provisions  of  the  Public 
Health  Act  or  any  other  Act  relating  to  urban  districts  shall  apply  to 
rural  districts  (56  &  57  Vict.  c.  73,  s.  25). 

There  have  since  1875  been  several  additions  made  to  the  sanitary 
powers  of  local  authorities  above  enumerated.  By  Acts  of  1877  and 
1884  (40  &  41  Vict.  c.  60,  and  47  &  48  Vict.  c.  75)  Canal  Boats  used  as 
dwellings  were  brought  under  their  supervision.  Their  powers,  especially 
those  of  rural  authorities,  were  much  enlarged  in  the  matter  of  Water 
Supply  by  an  Act  of  1878  (41  &  42  Vict.  c.  25).  In  1879  all  local 
authorities  were  empowered  to  provide  Cemeteries  for  their  districts 
(42  &  43  Vict.  c.  31).  In  1885  it  was  declared  to  be  the  duty  of  every 
sanitary  authority  to  put  their  powers  in  force  so  as  to  secure  the  proper 
sanitary  condition  of  all  premises  within  the  area  under  their  control 
(48  &  49  Vict.  c.  72,  s.  7) ;  and  Tents,  Vans,  Sheds,  and  other  similar 
structures  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health  were 
declared  to  be  nuisances  with  which  they  might  deal  summarily  (s.  9). 
In  1885  and  1886  Orders  in  Council  were  issued  placing  Dairies,  cow- 
sheds, and  milkshops  under  their  supervision  and  control.  In  1889 
provision  was  made  for  the  notification  of  cases  of  Infectious  Diseases 
(52  &  53  Vict.  c.  72),  and  next  year  further  powers  were  given  for 
dealing  with  such  diseases  (53  &  54  Vict.  c.  34).  This  Act  (s.  4)  gives 
further  powers  for  dealing  with  milk  supplies  which  are  suspected 
of  being  sources  of  infection. 

In  1890  there  was  also  a  Public  Health  Amendment  Act,  53  &  54 
Vict.  c.  59,  by  which  enlarged  powers  are  conferable  on  such  local  authori- 
ties as  choose  to  adopt  it.  The  subject-matters  to  which  it  relates  are 
comprised  among  those  already  enumerated.  Urban  authorities  may 
adopt  all  or  any  part  of  the  Act,  and  rural  authorities  may  adopt 
only  certain  specified  sections,  unless  the  Local  Government  Board 
thinks  fit  to  invest  them  with  further  powers.  Hitherto  this  Act  has 
been  by  no  means  universally  adopted.  In  1892  a  further  amending 
Act  (55  &  56  Vict.  c.  57),  also  adoptive,  was  passed  to  enable  urban 
authorities  to  deal  with  the  expenses  of  making  up  private  streets  more 
effectively  than  they  can  under  the  provisions  of  the  Act  of  1875.  A 
further  amendment  Act  has  been  passed  in  1907  (7  Edw.  vn.  c.  53). 
Part  I.  applies  generally,  the  remaining  parts  are  adoptive. 


112  PUBLIC  HEALTH 

Local  Government  Act. — The  Local  Government  Act,  1894,  56  &  57 
Vict.  c.  73,  completely  altered  the  constitution  of  the  bodies  intrusted 
with  the  administration  of  the  laws  affecting  the  public  health,  and  the 
mode  of  their  election ;  and  gave  further  powers  and  duties  to  the  new 
bodies  it  created,  but  left  unaffected  the  powers  previously  intrusted  to 
their  predecessors.  In  the  place  of  Improvement  Commissioners,  Boards 
of  Health,  and  Boards  of  Guardians,  whose  members  had  been  required 
to  have  a  property  qualification,  and  who  had  been  elected  by  means  of 
voting  papers  given  by  voters  possessing  a  voting  power  varying  with  the 
amount  of  their  property,  District  Councils  elected  by  ballot  by  all 
persons  who  possessed  a  rate-paying  qualification  were  substituted. 
These  councils,  both  urban  and  rural,  were  declared  to  be  corporate 
bodies  (s.  24,  7&).  The  boundaries  of  many  districts  were  also 
readjusted,  so  as  to  secure  that  a  district  should  not,  as  previously  had 
often  happened,  extend  over  portions  of  two  or  more  counties.  The 
existing  powers  of  urban  and  rural  sanitary  authorities  were  transferred 
to  urban  and  rural  district  councils  respectively;  and  further  miscel- 
laneous powers  were  conferred,  especially  on  rural  district  councils. 
The  more  important  of  these  are  that  the  control  of  Highways  was 
given  to  rural  district  councils,  in  the  same  way  that  it  had  previously 
been  given  to  urban  sanitary  authorities.  Certain  powers  previously 
exercised  by  justices,  such  as  those  with  regard  to  the  storage  of 
petroleum  (see  Explosives)  and  protection  of  Infant  Life,  also  enlarge 
their  jurisdiction  for  the  preservation  of  the  public  health  and  safety. 
Rural,  but  not  urban,  district  councils  are  subject  to  the  controlling 
powers  of  the  county  council,  similar  to  those  exercised  over  all  local 
authorities  by  the  Local  Government  Board. 

Powers  of  Local  Authorities, — For  the  purpose  of  discharging  the 
various  functions  imposed  on  them,  district  councils  are  clothed  with 
large  statutory  powers.  They  may  enter  into  any  contracts  necessary 
for  carrying  the  Acts  into  execution  (Act  of  1875,  s.  173).  As  both 
urban  and  rural  district  councils  are  now  corporate  bodies  with  a  per- 
petual succession  and  a  common  seal,  their  contracts  ought  usually  to 
be  under  seal,  at  any  rate  unless  they  are  for  matters  with  regard  to 
which  their  agents  would  have  an  implied  authority  to  act  in  their  name 
and  on  their  behalf  (see  Nicholson  v.  Bradfield  Union,  1865,  L.  R.  1  Q.  B. 
620).  Urban  authorities  are  specifically  bound  by  sec.  174  to  make 
every  contract  whereof  the  amount  exceeds  £50  in  writing  and  under 
their  common  seal.  And  it  has  been  repeatedly  held  that  this  direction 
is  obligatory  and  must  be  enforced  by  the  Courts ;  contracts  not  under 
seal  are  therefore  liable  to  be  set  aside  (  Young  v.  Leamington  {Mayor  of), 
1883,  8  App.  Cas.  517).  In  1875  boards  of  guardians  were  the  rural 
sanitary  authorities,  and  their  powers  as  to  contracting  were  regulated 
by  the  Poor  Law.  The  Act  of  1894  when  creating  rural  district  councils 
laid  down  no  statutory  regulations  for  this  matter.  It  might  be  desirable 
that  the  Local  Government  Board  should  extend  sec.  174  of  the  1875 
Act  to  all  rural  district  councils,  so  as  to  make  the  conditions  under 
which  contracts  may  properly  be  made  clear  to  everyone.  At  present 
they  are  uncertain. 

If  local  authorities  have  need  to  acquire  land,  they  have  a  general 
power  to  purchase  or  take  it  on  lease.  They  may  also,  with  the  consent 
of  the  Local  Government  Board,  acquire  it  compulsorily,  and  for  this 
purpose  may  put  in  force  the  compulsory  sections  of  the  Lands  Clauses 
Acts  (s.  176). 
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Officers. — District  councils  are  required  to  appoint  officers  to  carry 
on  their  work.  They  must  have  a  Medical  Officer  (or  officers)  of 
Health,  and  an  inspector  or  inspectors  of  Nuisances.  Urban  councils 
must  also  appoint  a  surveyor,  a  clerk,  and  a  treasurer ;  and  urban  and 
rural  councils  alike  must  further  appoint  such  assistants,  collectors,  and 
other  officers  and  servants  as  may  be  necessary  and  proper  for  the  efficient 
execution  of  the  Acts.  Officers  and  servants  appointed  or  employed  by 
a  local  authority  may  not  be  concerned  or  interested  in  any  bargain  or 
contract  made  with  such  authority — except,  of  course,  their  own  con- 
tracts of  service,  or  in  a  contract  for  the  sale,  purchase,  leasing,  or  hiring 
of  any  lands,  rooms,  or  offices  made  with  due  formalities,  or  a  contract  as 
shareholders  of  a  joint-stock  company.  The  penalty  for  being  concerned 
in  a  contract  which  does  not  come  within  one  of  the  above  exceptions  is 
£50,  recoverable  with  full  costs  of  suit  by  action  of  debt ;  such  action, 
however,  now  can  only  be  brought  with  the  sanction  of  the  Attorney- 
General  (47  &  48  Vict.  c.  74,  s.  2).  The  contract  also  is  void,  so  that  the 
offending  servant  may  not  derive  any  benefit  from  it  (Melliss  v.  Shirley 
Board,  1885,  16  Q,  B.  D.  446).  Officers  intrusted  with  the  custody  or 
control  of  money  are  required  to  give  bonds  for  the  faithful  execution 
of  their  office  or  employment  (s.  194);  they  are  also  required  periodi- 
cally to  render  accounts  in  writing  of  all  moneys  received  by  them, 
together  with  vouchers  or  receipts  for  payments,  and  should  pay  over  to 
the  treasurer  moneys  collected  for  rates  within  seven  days  of  their  receipt 
(s.  195).  An  officer  who  fails  to  render  proper  accounts,  or  to  pay  over 
moneys  as  and  when  required  by  the  Act,  or  to  deliver  up  his  books  or 
papers  after  written  notice,  may  be  committed  to  prison  by  a  Court  of 
summary  jurisdiction  (s.  196). 

Meetings  and  Committees. — All  district  councils  must  hold  an  annual 
meeting,  and  other  meetings  at  least  once  a  month,  or  oftener,  if  neces- 
sary, for  properly  executing  their  powers  and  duties  under  the  Acts 
(s.  199).  They  may  further  appoint  committees,  consisting  wholly  or  in 
part  of  their  own  members,  for  the  exercise  of  any  powers  which,  in  the 
opinion  of  the  council,  can  properly  be  exercised  by  committees,  and 
the  council  may  authorise  a  committee  to  institute  any  proceedings 
or  do  any  act  which  it  might  itself  have  instituted  or  done  (Act  of  1894, 
s.  56).  A  rural  district  council,  or  its  committee  properly  authorised, 
may  form  a  parochial  committee  for  any  contributory  place,  to  act  as 
its  agents  there  for  any  specified  purpose  (Act  of  1875,  s.  202).  A  com- 
mittee, once  appointed,  cannot  delegate  its  powers  to  one  or  more  of  its 
members  (Cook  v.  Ward,  1877,  2  C.  P.  D.  255).  If  the  act  it  is  to  do  is 
one  which  the  corporation  ought  to  execute  under  seal,  the  authorisation 
to  the  committee  empowering  it  to  act  should  be  under  seal  likewise 
(Oxford  (Mayor  of)  v.  Crow,  [1893]  3  Ch.  535).  Where  power  is  not 
delegated  to  a  committee,  approval  of  its  report  or  of  the  minutes  of  its 
proceedings  may  amount  to  its  adoption  by  the  council  (Barnsley  Board 
v.  Sedgwick,  1867,  L.  K.  2  Q.  B.  185). 

Protection  of  Councils  and  Councillors. — Local  authorities  and  their 
members  are  protected  from  any  action,  liability,  claim,  or  demand 
whatsoever  in  respect  of  any  matter  or  thing  done  or  contract  entered 
into  bond  fide  for  the  purpose  of  executing  the  Acts  (Act  of  1875,  s.  265), 
even  though  the  thing  done  is  not  authorised  by  them  (Bailey  v.  Cuckson, 
1858,  7  W.  K.  16).  If  the  Acts  authorise  the  doing  of  the  thing  com- 
plained of,  and  it  was  done  without  negligence,  no  action  lies.  But  an 
action  may  be  maintained  if  it  can  be  shown  that  the  injury  complained 
VOL.  XII.  8 
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of  might  have  been  averted  by  a  reasonable  exercise  of  the  powers 
which  the  pnbhc  body  possessed  (Geddis  v.  Proprietors  of  the  Bann 
Eeservcdrs,  1877,  3  App.  Cas.  430).  Where  an  action  is  not  maintainable, 
the  person  injured  is  without  remedy,  unless  the  Act  which  authorises 
the  injury  gives  him  a  right  to  compensation.  Sanitary  authorities  are 
nearly  always  liable  to  compensate  persons  whose  rights  they  injure, 
for  the  Act  provides  (s.  308)  that  "  any  person  who  sustains  damage  by 
reason  of  the  exercise  of  any  of  its  powers,  in  relation  to  any  matter  as 
to  which  he  is  not  himself  in  default,  shall  be  entitled  to  full  compensa- 
tion." ■  Thus  a  man  who  successfully  contended  that  meat  belonging  to 
him  ought  not  to  be  condemned  as  unfit  for  human  food,  was  held  entitled 
to  receive  as  compensation  the  amount  he  had  expended  on  his  successful 
defence  {In  re  Better  and  Birkenhead,  [1893]  2  Q.  B.  77).  All  disputes  as 
to  the  fact  of  damage  or  the  amount  of  compensation  are  to  be  settled 
by  arbitration.  The  person  claiming  compensation  can,  if  he  chooses, 
proceed  to  arbitration,  and  have  the  fact  of  damage  ascertained  and  the 
amount  payable  settled,  even  though  the  liability  to  pay  anything  is  in 
dispute.  The  local  authority  may,  however,  afterwards  dispute  the 
award,  and  defend  any  action  brought  to  enforce  it  {Brierly  Hill  Board 
V.  Pearsall,  1884,  9  App.  Cas.  595).  If  the  compensation  claimed  does 
not  exceed  £20,  it  may  be  ascertained  by  and  recovered  before  a  Court 
of  summary  jurisdiction.  Such  Court  would  apparently  be  competent  to 
decide  the  question  of  liability  as  well  as  of  amount ;  but  its  decision 
would  be  open  to  appeal.  Actions  must  also  be  commenced  within  six 
months  (56  &  57  Vict.  c.  61). 

By-laws. — [See  also  Vol.  IL,  By-laws.]  District  councils  are  em- 
powered under  many  sections  of  the  Acts  to  make  by-laws  for  giving 
effect  to  their  statutory  powers.  If  not  for  the  purposes  of  the  Acts, 
by-laws  are  of  no  effect  {C alder  Navigation  v.  Pilling,  1845, 14  Mee.  &  W. 
76).  Such  by-laws  must  be  under  their  common  seal,  and  may  impose 
penalties  not  exceeding  £5  for  each  offence ;  and,  in  case  of  a  continuing 
offence,  a  further  penalty  not  exceeding  £2  for  each  day  it  is  continued 
after  written  notice  of  the  offence  (ss.  182,  183).  By-laws,  when  made, 
must  be  confirmed  by  the  Local  Government  Board  before  they  are  of 
any  effect ;  and  certain  prescribed  formalities  must  be  observed  before 
that  Board  will  confirm  them  (s.  184).  Further  powers  as  to  by-laws 
are  given  by  7  Edw.  vii.  c.  53,  s.  9,  etc.  By-laws  must  be  reasonable, 
otherwise  the  Courts  hold  them  to  be  bad  and  ineffective  {Elivood  v. 
Bullock,  1844,  6  Q.  B.  383).  If  made  without  statutory  sanction,  or  bad 
for  any  other  reason,  the  approval  of  the  Board  gives  them  no  validity 
{E.  V.  Wood,  1855,  5  El.  &  Bl.  57).  If  regularly  made,  a  by-law  has 
within  the  district  to  which  it  applies  the  same  force  as  an  Act  of  Par- 
liament {Hopkins  v.  Swansea  {Mayor  of),  1841,  8  Mee.  &  W.  901).  When 
by-laws  have  been  duly  made,  a  district  council  cannot  properly  dis- 
pense with  compliance  with  them,  as  they  are  presumably  made  in  the 
public  interest  {In  re  Mcintosh  and  Pontypridd  Improvement  Co.,  1891, 
8  T.  L.  E.  128). 

Legal  Proceedings. — In  order  to  punish  offences  under  the  various 
provisions  of  the  Acts,  or  recover  penalties,  forfeitures,  or  costs  not 
otherwise  provided  for,  local  authorities  may  proceed  before  a  Court  of 
summary  jurisdiction  (s.  251);  and  it  is  expressly  provided  (s.  258)  that 
no  justice  of  the  peace  shall  be  deemed  incapable  of  acting  by  reason 
merely  of  being  a  member  of  a  local  authority  or  a  ratepayer  of  the 
district  from  which  the  case  comes.     A  justice,  however,  who  has  a  sub- 
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stantial  interest  in  the  result  of  the  hearing,  so  as  to  make  it  probable 
that  he  has  a  real  bias,  would  be  disqualified  {R.  v.  Handsley,  1881, 
8  Q.  B.  D.  383).  If  the  demand  is  for  a  sum  below  £50,  which  the  local 
authority  is  empowered  to  recover  in  a  summary  manner,  they  may,  if 
they  prefer  it,  proceed  in  the  County  Court  (s.  261).  Proceedings  must 
in  either  case  be  instituted  within  six  months  from  the  time  when  the 
matter  of  complaint  or  information  arose  {Eddleston  v.  Francis,  1860, 
7  C.  B.  N.  S.  586 ;  Tottenham  Board  v.  Rowell,  1876,  1  Ex.  D.  512).  A 
local  authority  may  appear  in  any  proceeding  by  their  clerk,  or  by  any 
officer  or  member  authorised  generally,  or,  in  respect  of  any  special  pro- 
ceeding, by  resolution  of  such  authority  (s.  259).  But  they  cannot 
appear  by  a  person  who  is  not  a  member  or  officer  of  theirs,  such  as  a 
policeman  {Kyle  v.  Barber,  1888,  58  L.  T.  229).  It  is  necessary  in  any 
proceedings  to  be  prepared  to  prove  that  authority  to  institute  them  was 
in  fact  given  {Anderson  v.  Hamlin,  1890,  25  Q.  B.  D.  221).  Proceedings 
for  the  recovery  of  any  penalty  under  the  Act  may  only,  as  a  rule,  be 
instituted  by  a  party  aggrieved,  or  by  the  local  authority  of  the  district 
in  which  the  offence  was  committed.  Any  other  person  must  first 
obtain  the  written  consent  of  the  Attorney-General  (s.  253).  In 
ordinary  cases  where  a  penalty  is  imposed,  half  goes  to  the  informer 
and  the  remainder  to  the  local  authority ;  but  where  they  lay  the  infor- 
mation, the  whole  goes  to  them,  and  is  carried  to  the  fund  applicable  to 
the  general  purposes  of  the  Act  (s.  254).  There  is  an  absolute  right 
of  appeal  to  Quarter  Sessions  given  to  any  person  who  deems  himself 
aggrieved  by  any  order,  conviction,  judgment,  or  determination  of,  or 
by  any  matter  or  thing  done  by  a  Court  of  Summary  Jurisdiction  (Act 
tf  1875,  s.  269),  or  by  any  order,  judgment,  determination,  or  require- 
ment of  a  local  authority  under  the  Act  of  1907,  or  by  the  withholding 
of  any  order,  certificate,  licence,  consent,  or  approval  which  under  it 
may  be  made,  granted,  or  given  (7  Edw.  vii.  c.  53,  s.  7).  The  conditions 
■of  appeal  are  now  those  prescribed  by  the  Summary  Jurisdiction  Act, 
1879. 

Bating  Bowers, — The  execution  of  the  various  powers  and  duties 
imposed  on  local  authorities  by  the  Public  Health  Acts  necessarily 
entails  expense.  For  the  purpose  of  raising  money  to  defray  such 
expenses,  urban  authorities  may  levy  a  special  rate  called  a  general 
district  rate  (Act  of  1875,  s.  207),  and  rural  authorities  may  issue 
precepts  to  the  overseers  of  each  contributory  place  within  their  dis- 
trict requiring  them  to  raise  their  proper  quota  out  of  the  poor-rate 
(s.  230).  There  are  several  differences  in  the  incidence  of  the  rates 
in  urban  and  rural  districts,  and  it  will  be  convenient  to  discuss  them 
separately. 

Urhan  District  Bates. — In  many  urban  districts,  rates  for  some  of 
the  purposes  contemplated  by  the  Public  Health  Acts  -were,  before 
1875,  leviable  under  private  Acts,  or  the  expenses  were  chargeable  on 
the  borough  fund ;  in  such  cases  the  powers  previously  existing  remain 
unaff'ected.  Where  a  general  district  rate  is  made,  it  is  to  be  levied  on 
the  occupier  of  all  kinds  of  property  assessable  to  any  rate  for  the  relief 
of  the  poor,  according  to  the  valuation  list  for  the  time  being  in  force. 
But,  inasmuch  as  the  expenditure  under  the  Acts  is  for  the  benefit  of 
people  rather  than  of  property,  certain  kinds  of  rateable  property,  which 
are  not  occupied  for  habitation,  and  derive  comparatively  little  benefit 
•from  urban  expenditure,  are  to  be  assessed  at  only  one-fourth  of  their 
net  annual  rateable  value.     The  properties  so  exempted  are — (1)  Tithes 
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or  tithe  rent-charges;  (2)  arable,  meadow,  or  pasture  land;  (3)  wood- 
lands, market  gardens,  or  nursery  grounds ;  (4)  land  covered  with  water, 
including  canals  and  their  towing-paths ;  (5)  railways  constructed  under 
Parliamentary  powers  (s.  211);  (6)  allotments  (54  &  55  Vict.  c.  33,  s.  2). 
Mines  seem  to  have  been  overlooked,  and  are  not  excepted,  and  there- 
fore are  rateable  at  their  full  \a\ue  (Thursby  v.  Brier cliffe  ChurchvMrdens, 
[1895]  App.  Cas.  32).  The  urban  authority  may,  if  they  choose,  levy 
the  rate  on  the  owners  instead  of  on  the  occupiers  of  small  tenements 
under  £10  rateable  value,  or  of  tenements  let  in  separate  apartments, 
or  where  the  rents  become  payable  or  are  collected  at  any  period  less 
than  quarterly ;  but  if  they  do,  they  must  assess  the  owners  at  a  reduced 
amount  (see  B.  v.  Barclay,  1882,  8  Q.  B.  D.  486).  General  district  rates 
need  not  be  levied  over  the  whole  of  an  urban  district.  In  many  cases 
expenditure  is  for  the  benefit  wholly  or  in  large  measure  of  some  par- 
ticular portions,  and  it  would  be  a  hardship  on  the  ratepayers  elsewliere 
to  have  to  contribute.  The  urban  authority  have  a  discretionary  power 
to  divide  their  district,  or  any  street  therein,  into  parts,  and  to  make  a 
separate  assessment  on  any  such  part  for  all  or  any  of  the  purposes  of 
the  Acts.  They  need  not  divide  their  district  by  metes  and  bounds,  but 
can  do  it  by  naming  a  particular  class  of  property,  such  as  woodlands,, 
and  thus  apparently  could  give  a  further  exemption  to  such  property 
from  any  rate  beyond  the  general  limitation  to  one-fourth  already 
mentioned  {B.  v.  L.  B.  &  S.  C.  B.,  1879,  5  Q.  B.  D.  89);  but  if  they 
do  not  make  such  a  division,  portions  of  their  district  which  apparently 
derive  no  benefit  cannot  escape  payment  of  the  full  rate.  The  urban 
authority,  and  not  the  ratepayers,  are  the  persons  to  decide  if  and  how 
exemption  is  to  be  granted  in  this  way  (Dorling  v.  B'psom  Board,  1855,. 
5  El.  &  Bl.  571). 

Bural  Expenses. — The  expenses  of  a  rural  authority  are  divided  into- 
general  expenses  incurred  for  the  benefit  of  the  district  generally,  and 
special  expenses  incurred  on  behalf  of  some  contributory  place  or  places. 
The  latter  are  defined  to  be  the  expenses  of  maintaining  and  cleansing 
sewers,  providing  a  water  supply,  expenses  incidental  to  the  possession 
of  property  transferred  to  the  rural  authority  in  trust  for  any  contribu- 
tory place,  and  any  other  expenses,  incurred  or  payable  by  the  authority 
in  or  in  respect  of  such  place,  which  the  Local  Government  Board  may 
determine  to  be  special  expenses.  General  expenses  are  payable  out  of 
the  common  fund  raised  out  of  the  poor-rate,  in  proportion  to  the  rate- 
able value  of  the  several  contributory  places  in  the  district.  Special 
expenses  are  a  separate  charge  on  each  place ;  but  where  any  work  is 
for  the  common  benefit  of  two  or  more  places,  the  rural  authority  may 
apportion  the  expense  between  such  places  as  they  think  just  (s.  229). 
Kates  may  be  recovered  summarily  if  not  paid  within  fourteen  days  after 
demand  (s.  256). 

Besides  these  general  provisions  for  raising  rates  from  their  district, 
or  from  a  particular  part  of  it,  local  authorities  are  further  empowered,, 
in  cases  where  they  incur  expenses  on  account  of  an  individual,  to 
recover  the  amount  so  expended  from  him,  or  from  the  owner  of  the 
property,  if  the  expenses  were  incurred  for  works  of  private  improve- 
ment. They  must  serve  a  written  demand  for  payment  of  the  sum  due 
{B.  V.  Local  Government  Board,  1882,  10  Q.  B.  D.  324),  and  if  it  is  not 
complied  with,  may  then  recover  it  summarily  before  justices  (s.  251);. 
or,  in  cases  where  the  owner  is  liable,  may  either  recover  it  with  5  per 
cent,  interest  from  the  person  who  was  owner  at  the  time  when  the 
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works  were  completed — the  amount  remaining  a  first  charge  on  the 
premises  till  payment — or  may  declare  that  the  expenses  are  to  be  pay- 
able by  instalments  over  a  period  not  exceeding  thirty  years  (s.  257). 
If  the  sum  claimed  does  not  exceed  £50,  the  local  authority  may  recover 
it  in  a  County  Court  instead  of  before  justices. 

Borrowing  Powers. — Local  authorities,  both  urban  and  rural,  may, 
with  the  sanction  of  the  Local  Government  Board,  borrow  money  for 
the  purpose  of  defraying  any  costs  and  expenses  incurred  by  them  in 
the  execution  of  the  Public  Health  Acts  (s.  233).  Money  may,  however, 
only  be  borrowed  for  permanent  works,  after  a  local  inquiry  has  been 
held.  The  amount  which  may  be  borrowed  must  not  exceed  two  years* 
rateable  value  of  the  district,  and  must  be  paid  off  by  instalments  within 
the  prescribed  period,  which  may  in  no  case  exceed  sixty  years,  and  is 
generally  shorter.  The  money  is  usually  borrowed  on  debenture  stock, 
created  under  the  Local  Loans  Act,  1875,  38  &  39  Vict.  c.  83. 

Metropolis. — The  Public  Health  Act,  1875,  did  not  extend  to  the  metro- 
politan area,  except  in  one  or  two  comparatively  unimportant  matters. 
London  continued  to  be  regulated  in  sanitary  matters  by  a  variety  of 
statutes,  commencing  in  the  year  1817,  57  Geo.  ill.  c.  xxix.,  commonly 
known  as  Michael  Angelo  Taylor's  Act,  for  regulating  paving.  The 
more  important  of  these  were  the  Metropolis  Management  Acts,  1855, 
18  &  19  Vict.  c.  120,  and  1862,  25  &  26  Vict.  c.  102,  and  the  Nuisances 
Removal  Acts  and  the  Sanitary  Acts  mentioned  swpra.  There  were 
also  several  other  Acts  dealing  with  such  matters  as  police  (2  &  3  Vict. 
c.  47),  smoke  nuisances  (16  &  17  Vict.  c.  128;  19  &  20  Vict.  c.  107), 
slaughter-houses  (37  &  38  Vict.  c.  67),  etc.  The  provisions  of  the 
various  statutes  nominally  affecting  health  were  at  length  codified  in 
the  year  1891,  54  &  55  Vict.  c.  76,  but  other  Acts,  such  as  Michael 
Angelo  Taylor's  and  large  portions  of  the  Metropolis  Management 
Acts,  still  remain.  The  Act  of  1891  contains  the  provisions  now  appli- 
cable with  reference  to  the  following  matters,  viz.: — Nuisances  (ss.  2-18), 
Offensive  Tkades  (ss.  19-22),  Smoke  (ss.  23,  24),  Workshops  and 
Bakehouses  (ss.  25,  26),  Dairies  (s.  28),  removal  of  Refuse  (ss.  29-36), 
Privies,  Closets,  etc.  (ss.  37-46),  Food  (s.  47)  (the  words  used  are  more 
comprehensive  and  the  penalties  heavier  than  under  the  1875  Act), 
Water  (ss.  48-54),  Infectious  Diseases  (ss.  55-74),  Hospitals,  etc. 
(ss.  75-81),  Epidemic  Disease  (ss.  82-87),  Mortuaries  (ss.  88-93), 
Lodgings  (s.  94),  Tents,  Vans,  and  Sheds  (s.  95),  and  Underground 
Rooms  (ss.  96-98).  The  powers  given  are,  with  verbal  alterations,  much 
the  same  as  those  given  by  the  general  Acts.  Any  important  differences 
are  noticed  under  their  different  titles. 

When  a  sanitary  authority  makes  default  in  doing  their  duty  with 
respect  to  {a)  the  removal  of  a  nuisance,  (h)  the  institution  of  any  pro- 
ceedings, (c)  the  infringement  of  any  by-law,  the  County  Council  is 
empowered  to  institute  any  proceedings  or  do  any  act  necessary  for  that 
purpose  (s.  100).  The  Local  Government  Board  have  also  power  to  inter- 
fere and  enforce  the  performance  of  the  duty  of  a  sanitary  authority  when 
complaint  is  made  by  the  County  Council  that  such  authority  has 
made  default  in  executing  or  enforcing  any  provisions  which  it  is  their 
duty  to  execute  or  enforce  (s.  101).  In  certain  cases  where  a  sanitary 
authority  requires  structural  alterations  to  premises,  any  person  who 
thinks  himself  aggrieved  is  empowered  to  appeal  to  the  County  Council, 
who  also  have  powers  of  proceeding  themselves  in  cases  of  default  by  a 
sanitary  authority.  The  City  of  London  is,  however,  exempt  from  this 
control  (s.  133). 


118  PUBLIC  HIGHWAY 

The  authorities  for  the  execution  of  the  Act,  termed  by  it  sanitary 
authorities,  were — (1)  The  Commissioners  of  Sewers  for  the  City  of 
London,  whose  powers  and  duties  have  now  been  transferred  to  the 
corporation  of  the  city  (60  &  61  Vict.  c.  cxxxiii.);  (2)  the  vestries  of 
the  larger  parishes,  including  the  local  board  of  Woolwich;  (3)  the 
district  boards  of  certain  groups  of  smaller  parishes ;  and  (4)  the  boards 
of  GuAiiDiANS  of  certain  excepted  localities,  such,  for  instance,  as  the 
various  Inns  of  Couht.  These  governing  bodies  were  called  into  exist- 
ence by  the  Metropolis  Management  Act,  1855.  Their  constitution 
and  the  mode  of  their  election  was  modified  by  the  Local  Government 
Act,  1894,  55  &  56  Vict.  c.  73,  s.  31,  but  their  functions  still  remained 
unaltered. 

In  1899  the  whole  of  the  administrative  county  of  London,  except 
the  city,  was  divided  into  metropolitan  boroughs ;  the  elective  vestries 
and  district  boards  ceased  to  exist,  and  their  respective  powers  and  duties, 
including  those  under  any  local  Act,  were  transferred  to  the  council 
of  the  borough  comprising  the  area  within  which  those  powers  were 
exercised  (62  &  63  Vict.  c.  14).  Main  roads  were  vested  in  the  borough 
councils,  and  became  repairable  by  them  in  the  same  manner  as  other 
public  roads  (s.  6  (1)).  It  was  declared  to  be  the  duty  of  each  borough 
council  to  enforce  within  their  borough  the  by-laws  and  regulations  for 
the  time  being  in  force  with  respect  to  (a)  Dairies  and  Milk,  (h) 
Slaughter-Houses  and  Offensive  Businesses  (s.  6  (4)). 

Such  parts  of  the  Metropolis  Management  Acts,  as  did  not  deal 
with  the  matters  specified  under  the  various  headings  above  set  forth, 
were  left  unrepealed  in  1891  and  1899,  and  are  still  in  force.  Important 
matters,  affecting  public  health,  such  as  the  regulation  of  Streets,  and 
the  construction  of  Sewers  and  Drains,  are  still  regulated  by  those  and 
other  Acts.  Buildings  were  the  subject  of  separate  legislation  in  the 
year  1894,  57  &  58  Vict.  c.  ccxiii.,  an  important  Act  of  218  sections, 
which  repealed  the  whole  or  large  portions  of  fourteen  other  Acts, 
most  of  them  public,  but  itself  was  passed  through  Parliament  with 
comparatively  little  notice  as  a  private  Act. 

Ireland. — The  earliest  public  health  legislation  for  Ireland  was  in 
the  year  1851,  when  a  Common  Lodging  Houses  Act  was  passed,  and 
in  1854  there  was  a  Towns  Improvement  Act.  The  Diseases  Prevention 
Act,  1855,  the  Nuisances  Eemoval  Acts,  and  the  Sanitary  Acts  also 
applied  to  Ireland.  In  1878  there  was  a  general  Public  Health  Act, 
similar  to  that  passed  for  England  in  1875,  repealing  the  earlier 
Acts  and  codifying  the  law  as  it  then  existed  (41  &  42  Vict.  c.  52). 
It  has  been  several  times  since  amended  in  minor  points ;  but  the  Act 
of  1878  still  remains  the  code  by  which  matters  affecting  health  are 
mainly  regulated. 

Scotland. — There  is  also  separate  legislation  on  the  subject  of  public 
health  for  Scotland.  The  principal  Acts  now  in  force  are  30  &  31  Vict. 
0.  101 ;  52  &  53  Vict.  c.  50 ;  and  57  &  58  Vict.  c.  58. 

[Authorities. — Vesey  FitzGerald's  Public  Health  Acts,  7th  ed.,  1895  ; 
Glen's  P^tblic  Health  Acts,  11th  ed.,  1895  ;  Lumley's  Public  Health  Acts, 
5th  ed.,  1895.  For  London  :  Eobert's  and  Gollan's  Public  Health  {London) 
Act,  1891 ;  Hunt's  Laiv  relating  to  London  Local  Government,  1897.] 

Public  Highway.— See  Highways. 

Public- House. — A  public-house  in  ordinary  acceptation  is  a 
house  where  intoxicating  liquors  are  sold  by  retail  and  consumed.     For 
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the  purpose  of  the  sale  of  intoxicating  liquor  a  justice's  licence  and  an 
excise  licence  are  necessary.  The  law  relating  to  the  subject  is  set  out 
in  the  article  on  Licensing. 

The  rateable  value  of  a  public-house  is  estimated  by  reference  to  its 
locality,  its  goodwill,  and  the  licence  which  belongs  to  it.  According  to 
the  rule  prescribed  by  the  Parochial  Assessments  Act,  1836,  s.  1,  the  rate 
must  be  made  "  upon  an  estimate  of  .  .  .  the  rent  at  which  the  same 
(i.e.  the  rated  hereditaments)  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenant's  rates  and  taxes,  and  tithe  commu- 
tation rent-charge  (if  any),  and  deducting  therefrom  the  probable  average 
actual  cost  of  the  repair,  insurance,  or  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent "  (see  Allison  v.  Monk- 
wearmouth  Shore  Overseers,  1854,  4  El.  &  Bl.  13 ;  23  L.  J.  M.  C.  177 ; 
Sunderland  Overseers  v.  Sunderland  Union,  1865,  18  C.  B.  N.  S.  531 ;  34 
L.  J.  M.  C.  121).  In  the  case  of  a  tied  house,  the  rateable  value  should 
be  ascertained  irrespective  of  the  tie  (ibid. ;  White  v.  Bradford  Union, 
[1898]  2  Q.  B.  630).  In  the  absence  of  special  circumstances,  in  order 
to  arrive  at  the  rateable  value  of  an  ordinary  public-house,  evidence  of 
the  average  weekly  takings  is  not  as  a  rule  admissible  {Bodds  v.  South 
Shields  Union  Assessment  Committee,  [1895]  2  Q.  B.  133 ;  64  L.  J.  M.  C. 
509 ;  59  J.  P.  452).  The  case  cited  can  only  be  regarded  as  a  convenient 
rule  of  practice  and  not  as  laying  down  a  general  principle  as  to  the 
admissibility  of  evidence  {Cartivright  v.  Sculcoates,  [1900]  A.  C,  at 
pp.  155,  157).  As  to  rating  the  person  in  occupation  of  licensed 
premises,  see  B.  v.  Morrish,  1863,  32  L.  J.  M.  C.  245. 

Upon  the  refusal  of  the  justices  to  renew  an  existing  on-licence  on 
grounds  other  than  that  the  licensed  premises  have  been  ill-conducted, 
or  are  structurally  deficient  or  unsuitable,  or  grounds  connected  with  the 
fitness  or  character  of  the  proposed  licensee,  or  on  the  ground  that  the 
renewal  would  be  void,  compensation  is  payable  under  certain  conditions, 
to  all  persons  interested  in  the  licensed  premises  (Licensing  Act,  1904, 
4  Edw.  VII.  c.  3,  s.  2  (2)).  "Interested"  may  include  owner,  tenant, 
manager,  or  mortgagee.     See  Paterson's  Licensing  Acts,  1907  ed. 

Under  the  Payment  of  Wages  in  Public-Houses  Prohibition  Act, 
1883,  46  &  47  Vict.  c.  31,  it  is  illegal  to  pay  wages  to  any  workman  at 
or  within  any  public-house,  except  such  wages  as  are  paid  by  the 
resident  owner  or  occupier  of  such  public-house  to  any  workman  hond 
fide  employed  by  him.  Penalty  not  exceeding  £10.  Similar  provisions 
are  contained  in  the  Coal  Mines  Kegulation  Act,  1887,  50  &  51  Vict, 
c.  58,  s.  11,  and  the  Metalliferous  Mines  Act,  1872,  35  &  36  Vict.  c.  77, 
s.  9. 

It  is  illegal  to  take  the  poll  at  an  election  for  a  member  of  Parliament 
in  a  public-house  (16  &  17  Vict.  c.  68,  s.  6),  or  to  use  the  house  as  a 
committee  room  at  a  parliamentary  or  municipal  election  (46  &  47 
Vict.  c.  51,  s.  20;  47  &  48  Vict.  c.  70,  s.  16),  or  to  hold  a  parish 
meeting,  or  meeting  of  a  parish  council,  or  of  a  district  council,  or  of 
a  board  of  guardians  therein,  except  in  cases  where  no  suitable  room  is 
available  for  such  meeting,  either  free  of  charge  or  at  a  reasonable  cost 
(56  &  57  Vict.  c.  73,  s.  61),  or  for  borough  justices  to  use  a  room  in  a 
public-house  to  transact  their  business  (45  &  46  Vict.  c.  50,  s.  160).  As 
to  election  bribery  or  treating  on  licensed  premises,  see  46  &  47  Vict. 
!c.  51,  s.  38 ;  47  &  48  Vict.  c.  70,  ss.  23,  36. 

Where  any  officer  arrests  or  has  in  custody  any  person  by  virtue  of 
any  action,  writ,  or  attachment  for  debt,  such  officer  shall  not  convey 
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such  person  without  his  free  consent  to  any  house  licensed  for  the  sale 
of  intoxicating  liquors,  etc.,  nor  charge  such  person  with  any  sum  for, 
or  procure  him  to  call  or  pay  for,  any  liquor,  food,  or  thing  whatsoever, 
except  what  he  freely  asks  for  (50  &  51  Vict.  c.  55,  s.  14). 

It  is  an  offence  under  the  Public  Health  Acts  for  any  person  to 
knowingly  let  for  hire  any  house,  room,  or  part  of  a  house  in  which  any 
person  has  been  suffering  from  any  dangerous  infectious  disorder,  with- 
out having  such  house,  room,  or  part  of  a  house,  and  all  articles  therein 
liable  to  retain  infection,  disinfected  to  the  satisfaction  of  a  legally 
(qualified  medical  practitioner,  and  for  this  purpose  "  the  keeper  of  an 
inn  shall  be  deemed  to  let  for  hire  part  of  a  house  to  any  person 
admitted  as  a  guest  into  such  inn  "  (38  &  39  Vict.  c.  55,  s.  128 ;  54  &  55 
Vict.  c.  76,  s.  63). 

See,  further.  Licensing  ;  Eating. 

Public!  Juris — Of  public  right.  All  property  held  for  the 
benefit  of  the  people  generally,  and  of  which  they  are  entitled  to  the 
common  enjoyment,  is  said  to  be  of  public  right.  Such  are  navigable 
rivers,  the  seashore,  etc.,  held  by  the  Crown  for  the  public  benefit.  All 
other  rights  of  a  similar  kind  are  publici  juris. 

Public  Improvements. — The  Public  Improvement  Act, 
1860,  23  &  24  Vict.  c.  30,  is  an  Act  to  enable  a  majority  of  two-thirds 
of  the  ratepayers  of  any  parish  or  district  duly  assembled  to  rate 
their  district  in  aid  of  public  improvements  for  general  benefit 
within  their  district,  but  such  rate  shall  not  exceed  sixpence  in  the 
pound. 

Public  International  Law.— See  International  Law. 

Public  La>v. — See  Introduction,  Vol.  I.;  Jurisprudence. 

Public  Libraries. — See  British  Museum;  Libraries. 

Public  Loans. — The  various  Acts  passed  relating  to  loans 
by  the  Government  of  this  country  to  other  countries  will  be  found 
under  "Public  Loans  and  Guarantee"  in  the  Index  of  Statutes.  See 
also  Public  Works  Loans. 

Public  IVIeeti  ng. — A  public  meeting  is  an  assembly  of  persons 
called  together  by  private  persons  convening  the  same  for  the  discussion 
of  any  question  to  which  they  wish  to  call  public  attention.  It  may  be 
either  held  on  premises  temporarily  or  permanently  in  the  possession  of 
the  conveners  or  some  of  them,  or  in  an  open  space  as  Hyde  Park,  or 
even  in  the  public  street. 

In  the  first  case,  those  present  are  only  there  by  virtue  of  a  licence 
revocable  at  any  time,  and  may  be  required  to  leave  by  the  conveners, 
and  in  case  of  refusal  may  be  removed.  As  to  this  right  of  expulsion 
the  reader  is  referred  to  the  article  on  Expulsion,  Vol.  V.,  at  p.  624.  If 
such  a  meeting  is  held  in  the  streets,  and  an  obstruction  is  caused,  those 
forming  it  may  be  proceeded  against  for  obstructing  the  highway. 

Persons  addressing  public  meetings  have  no  privilege  to  relieve  them 
from  the  legal  consequences  of  any  slander  they  may  utter. 

Public  meetings  are  usually  controlled  by  a  chairman,  who  may 
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be  appointed  by  the  conveners,  or  with  their  consent  elected  by  the 
meeting. 

During  the  session  of  Parliament  it  is  illegal  to  hold  public  meetings 
to  petition  the  Crown  or  Parliament  in  the  open  air  within  one  mile  of 
Westminster  Hall ;  this  is  to  prevent  attempts  to  intimidate  or  coerce 
either  of  the  Houses  of  Parliament  (57  Geo.  iii.  c.  19,  s.  23). 

For  information  as  to  other  classes  of  meetings,  such  as  meetings  of 
shareholders  in  companies,  of  creditors  of  bankrupts,  and  of  statutory 
bodies,  the  reader  is  referred  to  the  articles  dealing  with  companies, 
bankrupts,  and  the  several  bodies  in  question. 

Public  Notice. — The  London  Gazette  is,  at  common  law, 
evidence  of  various  acts  of  State.  By  the  Documentary  Evidence  Act, 
1868,  the  Gazette  is  primd  facie  evidence  of  any  proclamation,  order,  or 
regulation  issued  by  His  Majesty,  or  by  the  Privy  Council,  or  by  any 
of  the  principal  departments  of  the  Government.  In  some  cases  the 
Gazette  is  by  statute  made  conclusive  evidence,  the  most  important  of 
which  are  as  follows : — (1)  Respecting  Bank  Notes — 7  &  8  Vict.  c.  32, 
s.  15,  and  8  &  9  Vict.  c.  37,  s.  10;  (2)  Bankruptcy  Proceedings — Bank- 
ruptcy Act,  1883;  (3)  The  City  of  London  Parochial  Charities  Act, 
1883,  46  &  47  Vict.  c.  36,  s.  36 ;  (4)  The  Extradition  Act,  1870,  33  & 
34  Vict.  c.  52,  s.  5 ;  (5)  The  County  Boundaries  (Ireland)  Act,  1872,  35 
&  36  Vict.  c.  48,  s.  3 ;  (6)  The  General  Prisons  (Ireland)  Act,  1877,  40 
&  41  Vict.  c.  49,  s.  57;  (7)  The  Lands  Drainage  (Ireland)  Acts  of  1842, 
1846,  and  1847;  (8)  The  Peace  Preservation  Acts  for  Ireland,  19  &  20 
Vict.  c.  36;  28  &  29  Vict.  c.  118;  38  Vict.  c.  14.  See  Gazettes,  Vol. 
VL  p.  355. 

Public  Nuisance-— See  Nuisance. 

Public  Officer.— See  Public  Agent. 

Public  Order  {ordre  public) — A  term  used  on  the  Continent  to 
express  the  higher  necessity  which  places  a  public  before  a  private 
interest.     Salus  populi  suprema  lex. 

Public  Parks. — See  Pleasure  Grounds. 

Public  Performance.  —  This  term  is  used  (1)  with 
reference  to  the  licensing  of  stage  plays  (B.  v.  Strugnell,  1866,  L.  E. 
1  Q.  B.  93;  Shelley  v.  Bethell,  1883,  12  Q.  B.  D.  11 ;  see  Theatre);  and 
(2)  with  reference  to  the  acquisition  or  infringement  of  dramatic  copy- 
right (3  &  4  Will.  IV.  c.  15,  ss.  1,  2 ;  5  &  6  Vict.  c.  45,  s.  20;  see  Duck 
V.  Bates,  1883,  13  Q.  B.  D.  843 ;  see  Copyright).  It  is  also  used  with 
reference  to  the  matters  above  dealt  with  under  Public  Entertainments. 

Public  Place.— See  Place. 

Public  Policy. — The  English  Courts  refuse  to  enforce  agree- 
ments which  have  all  the  other  requisites  of  a  valid  and  binding  contract, 
if  their  object  is  to  do  that  which  it  is  the  policy  of  the  law  to  prevent, 
in  the  same  way  that  they  refuse  to  enforce  a  contract  to  do  something 
which  is  illegal  or  which  is  contra  bonos  mores.  [When  it  is  said  that  a 
contract,  valid  by  the  law  of  the  country  in  which  it  is  made,  cannot  be 
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enforced  in  England,  because  it  is  contrary  to  public  policy  or  the  policy 
of  English  law,  it  is  meant  that  the  contract  conflicts  with  what  are 
deemed  in  England  to  be  essential  public  or  moral  interests — not  merely 
that  it  would  be  invalid  under  English  law  {In  re  Fitzgerald,  [1904] 
1  Ch.  573).  See  also  Kaufman  v.  Gerson,  [1904]  1  K.  B.  591.]  It  is 
very  difficult  to  specify  exactly  what  is  contrary  to  public  policy.  Mr. 
Justice  Burrough,  in  Richardson  v.  Mellish,  1831,  2  Bing.  229 ;  27  E.  R. 
603,  said:  "Public  policy  is  a  very  unruly  horse,  and  when  once  you 
get  astride  it  you  never  know  where  it  will  carry  you ; "  and  as  early  as 
1711,  Chief-Justice  Parker,  in  the  case  of  Mitchel  v.  Reynolds,  1711,  1  P. 
Wms.  181,  speaks  of  its  "  being  difficult  to  reconcile  the  jarring  elements ; " 
[and  cp.  Janson  v.  Brief ontein  Consolidated  Mines,  Ltd.,  [1902]  A.  C.  484]. 
Sir  George  Jessel  points  out  in  the  case  of  Printing  and  Numerical 
Registering  Co.  v.  Sampson,  1875,  L.  R.  19  Eq.,  at  p.  465,  that  "  it  must 
not  be  forgotten  that  you  are  not  to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  void  as  being  against  public  policy,  because 
if  there  is  one  thing  which  more  than  another  public  policy  requires  it 
is  that  men  of  full  age  and  competent  understanding  shall  have  the 
utmost  liberty  of  contracting,  and  that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred  and  shall  be  enforced 
by  Courts  of  justice.  Therefore  you  have  this  paramount  public  policy 
to  consider,  that  you  are  not  lightly  to  interfere  with  freedom  of  con- 
tract." The  following  passage  from  the  judgment  in  Holman  v.  Johnson, 
1775,  Cowp.  343,  is  worth  noting : — "  The  objection  that  a  contract  is 
immoral  or  illegal  as  between  plaintiff  and  defendant  sounds  at  all  times 
very  ill  in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed,  but  it  is  founded  on  general  principles 
of  policy  which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice  as  between  the  plaintiff'  and  himself,  by  accident,  if  I  may  so  say. 
The  principle  of  public  policy  is  this — ex  dolo  malo  non  oritur  actio.''' 
No  Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  illegal  act.  If  from  the  plaintift"s  own  showing,  or  other- 
wise, the  cause  of  action  appears  to  arise  ex  turpi  causd,  or  the  trans- 
gression of  a  positive  law  of  the  country,  there  the  Court  says  he  has  no 
right  to  be  assisted  (Scott  v.  Brown,  [1892]  2  Q.  B.  724).  It  is  upon 
that  ground  that  the  Courts  go,  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such  a  plaintiff.  Some  trans- 
actions, which  at  first  sight  appear  contrary  to  public  policy,  when 
looked  at  from  another  point  of  view  are  really  highly  beneficial  to 
the  public,  e.g.  a  contract  in  Restraint  of  Trade  by  depriving  the 
person  restrained  of  the  right  to  exercise  his  skill  for  the  benefit  of 
his  fellow-creatures  may  be  regarded  as  inflicting  an  injury  on  the  trade 
of  the  country.  On  the  other  hand.  Best,  C.J.,  in  Homer  v.  Ashford, 
1825,  3  Bing.  326 ;  28  R.  R.  634,  speaking  of  such  contracts,  says  that 
their  effect  is  to  encourage  rather  than  cramp  the  employment  of  capital 
in  trade  and  the  promotion  of  industry.  A  similar  instance  is  to  be 
found  in  the  rule  which  says  that  it  is  contrary  to  public  policy  for  the 
Crown  to  bind  itself  to  employ  those  in  its  military  service  for  a  definite 
time  (De  Dohse  v.  R.,  1886,  H.  L.  66  L.  J.  Q.  B.  4.22n.),  a  rule  which  it 
has  been  suggested  extends  to  persons  in  the  civil  as  well  as  the  military 
employment  of  the  Crown  (Dunn  v.  R.,  [1896]  1  Q.  B.  116).  On  the 
other  hand,  it  might  well  be  urged  that  the  public  would  benefit  by 
certain  civil  servants  not  being  liable  to  be  dismissed  at  the  pleasure  of 
the  Crown  (see  Gould  v.  Stuart,  [1896]  A.  C.  575).     It  might  be  said 
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that  in  the  case  of  military  service  discipline  must  be  paramount,  but 
that  in  the  case  of  persons  in  administrative  positions  independence  is 
the  object  to  be  aimed  at.  Parliament  has  recognised  this  fact  in  the 
case  of  judicial  appointments  by  providing  that  the  judges  of  the  High 
Court  shall  hold  office  quamdiu  se  heiie  gesserint ;  and  we  have  only  to 
look  at  our  own  legal  history  previous  to  the  Act  of  Settlement,  or 
indeed  at  the  contemporary  history  of  other  States,  to  see  that  this 
restriction  on  the  Crown  is  certainly  not  contrary  to  public  policy. 

Public  policy  does  not  admit  of  definition,  and  is  not  easily  explained ; 
it  is  a  variable  quantity,  which  must  vary,  and  does  vary,  with  the  habits, 
capacities,  and  opportunities  of  the  public  {per  Kekewich,  J.,  Davies  v. 
Davies,  1887,  36  Ch.  D.,  at  p.  364) ;  but  there  are  certain  classes  of  con- 
tracts which  have  been  dealt  with  by  the  Courts.  Sir  William  Anson 
enumerates  these  classes  as  follows  : — (1)  Agreements  tending  to  injure 
the  public  service ;  (2)  agreements  which  injure  the  State  in  its  relation 
with  other  States ;  (3)  agreements  which  tend  to  pervert  the  course  of 
justice ;  (4)  agreements  which  tend  to  abuse  of  legal  process ;  (5)  agree- 
ments which  affect  the  freedom  or  security  of  marriage ;  (6)  agreements 
in  restraint  of  trade ;  and  (7)  agreements  which  are  contra  honos  mores. 
Some  of  these  have  already  been  incidentally  referred  to — (1)  The  Courts 
have  always  held,  on  grounds  of  public  policy,  that  an  officer  appointed 
by  the  Government,  treating  as  an  agent  for  the  public,  is  not  liable 
to  be  sued  upon  contracts  made  by  him  in  that  capacity  {Macbeath  v. 
ITaldimand,  1786,  1  T.  E.  172;  1  K.  R.  177);  and  the  reason  given  is 
that  if  such  persons  were  to  be  held  personally  responsible  under  such 
circumstances,  no  man  would  accept  of  any  office  of  trust  under  Govern- 
ment upon  such  conditions.  The  rule  was  approved  by  Dallas,  C.J., 
in  the  case  of  Gidley  v.  Lord  Palmerston,  1822,  1  St.  Tri.  N.  S.  1263 ; 
24  R.  E.  668,  and  has  been  followed  by  the  Court  of  Appeal  in  the 
case  of  Dunn  v.  MacDonald,  [1897]  1  Q.  B.  401  (and  see  Raleigh  v. 
Goschen,  [1898]  1  Ch.  73 ;  [but  see  Graham  v.  Commissioners  of  Public 
Works  and  Buildings,  [1901]  2  K.  B.  781,  and  article  Public  Agent]). 
Another  instance  of  an  agreement  tending  to  injure  the  public  service 
is  to  be  found  in  contracts  for  the  sale  of  public  offices,  or  the  assign- 
ment of  salaries  and  pensions.  Lord  Kenyon,  in  the  case  of  Blackford 
V.  Preston,  1799,  8  T.  E.  89;  4  E.  E.  598,  said:  "There  is  no  rule  better 
established  respecting  the  disposition  of  every  office  in  which  the  public 
are  concerned  than  this  detur  digniori.  On  principles  of  public  policy 
no  money  consideration  ought  to  influence  the  appointment  to  such 
offices;"  and  he  throws  out  the  suggestion  that  the  statute  of  5  &  6 
Edw.  VI.,  which  prohibited  the  sale  of  certain  offices,  was  probably  quite 
unnecessary.  The  rule  that  salaries  and  pensions  are  not  assignable  is 
probably  best  put  by  Park,  B.,  in  Wells  v.  Foster,  1841,  8  Mee.  &  W. ; 
58  E.  E.  650,  who  points  out  that  where  a  pension  is  given  entirely  as 
compensation  for  past  services,  it  is  always  assignable ;  but  if  it  partakes 
at  all  of  the  nature  of  a  retaining  fee  for  possible  future  services,  as  in 
the  case  of  the  half-pay  of  an  officer,  then  it  is  against  the  policy  of  the 
law  that  it  should  be  assignable.  (2)  Contracts  with  an  alien  enemy, 
or  contracts  hostile  to  a  friendly  State,  are  both  considered  to  be  con- 
tracts which  it  is  against  the  policy  of  the  law  to  enforce,  the  first, 
because  they  tend  to  injure  our  own  country  directly  ;  the  latter,  because 
they  do  the  same  thing  indirectly  by  embroiling  us  with  foreign  Powers. 
Instances  of  these  two  classes  of  cases  are  to  be  found  in  Esposito  v. 
Bowden,  1857,  7  El.  &  Bl.  793,  and  in  De   Wutz  v.  Hendricks,  1824, 
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2  Bing.  314;  27  K  K  600,  where  Best,  C.J.,  points  out  that  it  is 
contrary  to  the  law  of  nations  (which  in  all  cases  of  international  law 
is  adopted  into  the  municipal  code  of  every  civilised  country)  for 
persons  in  England  to  enter  into  engagements  to  raise  money  to  support 
the  subjects  of  a  Government  in  amity  with  our  own  in  hostilities 
against  their  Government.  [The  insurance  of  treasure  by  the  subject 
of  a  foreign  Government  with  British  underwriters  against  capture 
during  its  transit  from  the  foreign  State  to  England  is  valid,  although 
war  is  declared  between  the  foreign  and  British  Governments  after  the 
seizure  of  the  treasure  by  the  foreign  State  during  transit,  and  although 
such  seizure  was  effected  in  contemplation  of  war,  and  in  order  to  use 
the  treasure  in  support  of  the  war.  Such  an  insurance  is  not  against 
"public  policy"  (which  is  not  a  safe  or  trustworthy  ground  of  legal 
decision),  and  an  action  against  the  underwriters  may  be  maintained  on 
it  after  the  restoration  of  peace  (Janson  v.  Driefontein  Consolidated 
Mines,  Ltd.,  [1901]  2  K.  B.  419  ;  [1902]  A.  C.  484 ;  cp.  also  Nigel  Gold 
Mining  Co.  v.  Hoade,  [1901]  2  K.  B.  849  ;  Rolinson  Gold  Mining  Co.  v. 
Alliance  Insurance  Co.,  [1901]  2  K.  B.  919).]  (3)  Any  agreement  which 
tends  to  pervert  the  course  of  justice,  such  as  an  agreement  to  put  an 
end  to  a  prosecution  otherwise  than  by  the  ordinary  course  of  law,  is 
not  enforceable,  even  if  the  agreement  contains  a  stipulation  that  the 
object  of  the  prosecution  {e.g.  the  repair  of  a  highway)  is  to  be  carried 
into  effect  before  the  prosecution  is  to  be  withdrawn  {Windhill  Local 
Board  of  Health  v.  Vint,  1890,  45  Ch.  D.  351),  though,  of  course,  in  all 
offences  which  involve  damages  to  an  injured  party,  for  which  he  may 
maintain  an  action,  it  is  competent,  notwithstanding  that  they  are  also 
of  a  public  nature,  to  compromise  or  settle  his  private  damage  in  any 
way  he  may  think  fit.  Questions  have  sometimes  arisen  with  regard  to 
agreements  to  refer  matters  in  dispute  to  arbitration  (see  the  article 
on  Arbitration,  under  the  heading  References  hy  Consent  Out  of  Court ; 
[and  cp.  The  Margery,  [1902]  P.  157]).  [An  agreement,  the  object  of 
which  is  to  indemnify  against  liability  a  person  who  has  entered  into 
recognisances  for  the  appearance  of  a  person  in  a  criminal  matter,  is 
illegal  on  the  ground  of  public  policy,  although  the  indemnity  is  given, 
not  by  such  person  himself  but  by  another  (Consolidated  Exploration 
and  Finance  Co.  v.  Musgrave,  [1900]  69  L.  J.  Ch.  11 ;  1  Ch.  37 ;  81  L.  T. 
747 ;  48  W.  E.  298 ;  64  J.  P.  89).]  (4)  The  Courts  will  not  enforce 
agreements  which  tend  to  encourage  either  maintenance  or  champerty. 
The  cases  on  bargains  void  for  champerty  have  been  fully  dealt  with  by 
the  writer  of  the  article  on  Champerty.  (5)  Agreements  in  Eestraint 
OF  Marriage  are  unenforceable.  In  Lowe  v.  Peers,  1768,  4  Burr.  2225, 
the  defendent  promised,  under  a  penalty  of  £1000,  not  to  marry  anyone 
except  the  plaintiff';  it  was  pointed  out  in  the  course  of  the  argument 
that  this  was  not  an  agreement  not  to  marry  at  all ;  but  the  Court  took 
the  view  that  the  agreement  restrained  the  defendant  from  marrying  at 
all  in  case  the  plaintiff  would  not  permit  him  to  marry  her  at  all.  If  the 
agreement  is  not  to  marry  within  a  limited  time,  the  agreement  is  primd 
facie  contrary  to  public  policy ;  but  if  there  are  circumstances  showing 
that  the  restraint  was  prudent  and  proper  in  the  particular  instance,  this 
presumption  may  be  rebutted  (Hartley  v.  Bice,  1808, 10  East,  22 ;  10  K.  K. 
228 ;  [see  also  In  re  Whiting's  Settlement,  [1905]  1  Ch.  96  ;  Marriage 
Brokage;  and  Hermann  v.  Charlesworth,  [1905]  2  K.  B.  123]).  A 
covenant  in  restraint  of  a  second  marriacre  does  not  appear  to  be  con- 
trary to  public  policy  (Baker  et  Ux.  v.  White  et  AL,  1690,  2  Vern.  215; 
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23  E.  E.  740).  [A  promise  of  marriage  made  by  a  man,  who  to  the 
knowledge  of  the  promisee  was  married  at  the  time  of  the  making  of 
the  promise,  is  against  public  policy  and  void,  and  therefore  cannot  be 
enforced  by  action  after  the  death  of  the  promisor's  wife  (Spiers  v.  Hunt, 
[1908]  1  K.  B.  720;  Wilson  v.  Carnley,  [1908]  1  K.  B.  729).]  (6)  The 
cases  on  contracts  in  restraint  of  trade  are  exceedingly  numerous,  and 
are  dealt  with  fully  in  the  article  Eestraint  of  Trade.  They  are 
discussed  at  length  in  the  recent  cases  of  Rousillon  v.  Rousillon,  1880, 
14  Ch.  D.  351 ;  Davies  v.  Davies,  1887,  36  Ch.  D.  359 ;  and  Nordenfelt 
V.  Maxim-Nordenfelt  &  Co.,  [1894]  A.  C.  535.  The  old  rule  was  that 
laid  down  by  Chief-Justice  Tindal  in  Horner  v.  Graves,  1831,  7  Bing. 
735  ;  33  E.  E.  635.  Contracts  in  restraint  of  trade  are  in  themselves  (if 
nothing  shows  them  to  be  reasonable)  bad  in  the  eyes  of  the  law ;  and 
he  cites,  as  instances  of  such  agreements,  Pragnell  v.  Close,  1673,  Aleyn, 
67 ;  82  E.  E.  919 ;  The  Case  of  the  Ten  Tailors  of  Exeter  v.  Clarke,  1685, 
2  Show.  350  ;  Claygate  v.  Batchelor,  1598,  Ow.  143  ;  Year-Book,  2  Hen.  v. 
fo.  5.  In  time  it  came  to  be  considered  that  a  restraint  which  was 
unlimited  in  respect  of  time  might  be  held  to  be  reasonable  {Hitchcock 
v.  Coker,  1837,  6  Ad.  &  E.  438;  45  E.  E.  522);  but  that  one  which  was 
unlimited  in  respect  of  space  was  merely  oppressive,  and  could  not 
confer  any  benefit  on  the  plaintiff  (Mitchel  v.  Reynolds,  1711,  1  P.  Wms. 
181 ;  24  E.  E.  347).  A  third  stage  has  now  been  reached,  and  a  covenant 
restricted,  indeed,  in  respect  of  time,  but  wholly  unrestricted  as  to  space, 
has  been  held,  having  regard  to  the  nature  of  the  business  and  the  limited 
number  of  the  customers  (namely,  the  Governments  of  this  and  other 
countries),  not  to  be  wider  than  was  necessary  for  the  protection  of  the 
company,  nor  injurious  to  the  public  interests  of  the  country  {Nordenfelt 
Case,  supra)  [see  also  Lawson  Pneumatic  Tuhe  Co.  v.  Phillips,  [1904] 
W.  N.  134]).  (7)  Contracts  contra  honos  mores  stand  on  a  somewhat 
different  footing  to  any  of  the  above  classes.  In  most  cases  they  are 
founded  on  an  immoral  consideration,  and  so  may  be  said  to  lack  one  of 
the  essentials  of  a  valid  agreement.  The  older  authorities  are  collected 
in  the  note  to  Benyon  v.  Nettlefold,  1850,  3  Mac.  &  G.  94,  at  p.  100,  and 
are  summarised  by  Lord  Selborne  in  Ay  erst  v.  Jenkins,  1873,  L.  E.  16  Eq., 
at  p.  282 ;  [and  see  also  Occleston  v.  Fullalove,  1874,  L.  E.  9  Ch.  147 ; 
In  Re  Hasties  Trusts,  1887,  35  Ch.  D.  728 ;  In  re  Loveland,  [1906] 
1  Ch.  542 ;  Marlborough  {Duchess  of)  v.  Marlborough  {Duke  of),  [1901] 
1  Ch.  165.] 

Public  Prosecutor. — See  Prosecution. 

Public  Purposes. — It  was  held  in  Ellis  v.  Selby,  1835, 4  L.  J. 
Ch.  69,  that  a  bequest  in  a  will  "  for  charitable  or  other  purposes,  as  my 
trustees  shall  think  fit,"  was  void  for  uncertainty ;  but  in  Dolan  v. 
MDermot,  1867,  L.  E.  5  Eq.  60,  a  bequest  for  "  such  charities  and  other 
public  purposes  as  lawfully  might  be  in  the  parish  of  T."  was  held  to  be 
a  good  charitable  gift.  It  was  held  that  the  words  "  other  public  pur- 
poses "  meant  purposes  ejusdem  generis,  i.e.  charitable,  and  that  they  were 
used  only  as  filling  up  a  description  of  purposes  which,  although  charit- 
able within  the  Statute  of  Elizabeth  (and  in  that  sense  included  in 
"charities"),  were  not  within  the  popular  meaning  of  the  word  "charities'* 
(Jarm.  5th  ed.,  174). 

In  Liskeard  Union  v.  Liskeard  Water  Works,  1881,  7  Q.  B.  D.  505, 
it  was  held  {jper  Lord  Coleridge,  C.J.,  Pollock,  B.,  and  Manisty,  J.)  that 
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a  workhouse  was  a  house  of  which  the  guardians  were  owners,  and  the 
company  were  bound  to  supply  them  with  water  for  domestic  purposes, 
such  supply  not  being  a  supply  for  "  public  purposes  "  within  the  mean- 
ing of  the  special  Act  or  of  the  Waterworks  Clauses  Act,  1847,  and  that 
for  the  purposes  of  the  special  Act  the  inmates  of  the  workhouse  were 
to  be  treated  as  one  family,  and  the  rate  assessed  accordingly.  With 
regard  to  negligence  of  commissioners  for  a  "  public  purpose,"  see  Coe  v. 
Wise,  1866,  L.  R.  1  Q.  B.  711.  See  also  Nitro-Phosphate  and  OdarrCs 
Chemical  Manure  Co.  v.  London  and  St.  Katherine's  Docks  Co.,  1878, 
9  Ch.  D.  503 ;  Gilbert  v.  Corporation  of  Trinity  House,  1886,  17  Q.  B.  D. 
795. 

Public  Records  and  Documents.— The  term  "public 

documents  "  is  issued  in  two  senses.  In  the  first  sense  it  has  reference 
to  the  mode  of  proving  the  document ;  in  the  second,  to  what  the  docu- 
ment proves.  In  the  first  sense  it  includes  all  documents  which  are  of 
such  a  public  nature  that  production  of  the  original  is  excused,  and 
proof  by  copies  is  admitted.  In  this  sense,  wills  deposited  in  Somerset 
House,  and  pleadings  and  affidavits  filed  in  the  High  Court,  are  public 
documents. 

In  the  second  sense,  public  documents  are  those  documents  which 
are  evidence  generally,  and  not  merely  as  against  the  parties  thereto, 
of  the  facts  stated  therein.  Thus  a  register  of  marriages  is  good 
evidence  of  the  fact  and  date  of  marriages  registered  therein.  Most 
documents  which  are  public  in  this  sense  are  public  in  the  first  sense 
also.     But  the  converse  is  by  no  means  true. 

The  principle  of  public  documents  being  admissible  generally  is 
'^  that  it  should  be  a  public  inquiry,  a  public  document,  and  made  by 
a  public  officer."  It  must  be  made  "for  the  purpose  of  the  public 
making  use  of  it,  and  being  able  to  refer  to  it "  {per  Lord  Blackburn  in 
Sturla  V.  Freccia,  1880,  5  App.  Cas.  643).  Thus  entries  in  the  parish 
register  were  public  documents  at  common  law  {I.e.  p.  644).  "  Public  " 
need  not  mean  the  whole  world.  An  entry  in  the  books  of  a  manor 
is  public  in  the  sense  that  it  concerns  all  the  people  interested  in  the 
manor.  So,  semile,  would  be  an  entry  in  corporation  books  concerning 
a  corporate  matter  {I.e.  p.  643).  Thus  a  tithe  map  has  been  held  to  be 
a  public  document,  and  admissible  as  evidence  on  a  matter  which  is 
within  the  scope  and  purview  of  the  authority  of  the  commissioners 
who  made  it  {A.-G.  v.  Antrobus,  [1905]  2  Ch.  193).  But  not  every 
document  which  comes  from  the  possession  of  the  Crown,  or  from  a 
public  office,  is  admissible  in  evidence  as  a  public  document.  Thus  in 
Fvans  v.  Tccylor,  1838,  7  Ad.  &  E.  617 ;  45  R.  R.  775,  a  survey  of  a 
manor  was  rejected  because,  assuming  that  it  was  made  in  pursuance 
of  a  statute,  that  statute  gave  no  power  to  define  the  boundaries  of 
manors,  and  therefore  the  document  was  not  admissible  with  reference 
to  a  matter  outside  the  statute  (see  the  cases  discussed  by  the  C.  A. 
in  Mercer  v.  Denne,  [1905]  2  Ch.  538). 

(1)  Documents  Public  as  regards  Mode  of  Proof. — These  documents 
include  local  and  personal  private  Acts  of  Parliament,  acts  of  State, 
treaties,  royal  proclamations,  orders  and  regulations  of  the  Government 
departments,  the  general  records  of  the  realm  in  the  custody  of  the 
Master  of  the  Rolls,  records  of  Courts  of  justice,  registers  of  births, 
deaths,  and  marriages,  and  other  official  registers,  wills,  and  a  vast 
number  of  other  documents  under  special  Acts  of  Parliament. 
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The  following  are  the  general  provisions  with  regard  to  the  proof  of 
such  documents : — 

Private  Acts  of  Parliament  (not  public  Acts),  the  journals  of  either 
House  of  Parliament,  and  royal  proclamations  may  be  proved  by  copies 
purporting  to  be  printed  by  the  King's  Printers,  or  under  the  superin- 
tendence or  authority  of  His  Majesty's  Stationery  Office,  and  journals 
and  proclamations,  also  by  copies  purporting  to  be  printed  by  the 
printers  to  either  House  of  Parliament  (8  &  9  Vict.  c.  113,  s.  3 ;  45  &  46 
Vict.  c.  9,  s.  2).  Public  Acts  of  Parliament  require  no  proof,  as  the 
Courts  take  judicial  notice  of  their  contents. 

Proclamations,  treaties,  and  other  acts  of  State  of  any  foreign  State 
or  any  British  colony,  and  all  judgments,  decrees,  orders,  and  other 
judicial  proceedings  of  any  Court  of  justice  in  any  foreign  State  or  in 
any  British  colony,  and  all  affidavits,  pleadings  and  other  legal  docu- 
ments filed  or  deposited  in  any  such  Court,  may  be  proved  by  copies 
purporting  to  be  certified  or  authenticated  as  in  the  section  described 
(14  &  15  Vict.  c.  99,  s.  7). 

Proclamations,  orders,  or  regulations  issued  by  His  Majesty  or  by 
the  Privy  Council,  and  proclamations,  orders,  or  regulations  issued  by 
the  authority  of  the  Treasury,  the  Admiralty,  Secretaries  of  State,  the 
Board  of  Trade,  the  (late)  Poor  Law  Board,  the  Local  Government 
Board,  the  Education  Department,  and  the  Postmaster-General,  and  the 
Board  of  Agriculture  (58  &  59  Vict.  c.  9),  may  be  proved — 

{a)  By  a  copy  of  the  Gazette  purporting  to  contain  such  proclamation, 
order,  or  regulation ; 

{h)  By  a  copy  purporting  to  be  printed  by  the  Government  printer 
or  King's  Printer,  or  under  the  superintendence  or  authority  of  His 
Majesty's  Stationery  Office ; 

(c)  By  certified  copy,  certified  by  an  officer  of  the  department  con- 
cerned as  in  the  Act  specified  (31  &  32  Vict.  c.  37 ;  45  &  46  Vict.  c.  9, 
ss.  2  and  4;  34  &  35  Vict.  c.  70,  s.  5 ;  33  &  34  Vict.  c.  75,  s.  83;  33  & 
34  Vict.  c.  79,  s.  21 ;  48  &  49  Vict.  c.  36,  s.  6 ;  49  Vict.  c.  5). 

Registers  of  British  vessels  may  be  proved  by  examined  copy  {i.e.  a 
copy  sworn  to  by  a  person  who  has  examined  it  with  the  original)  or  by 
a  copy  certified  by  the  person  having  charge  of  the  original  (14  &  15 
Vict.  c.  99,  s.  12). 

The  record  of  a  conviction  or  acquittal,  by  a  copy  certified  under  the 
hand  of  the  Clerk  of  the  Court,  or  his  deputy,  having  custody  of  the 
record  {ibid.,  s.  13). 

By-laws  are  generally  provable  by  copies  authenticated  by  the  seal 
of  the  Corporation  making  them.  The  special  provisions  with  regard 
to  the  proof  of  various  by-laws  will  be  found  in  the  Acts  authorising 
them  (see  e.g.  as  to  by-laws  of  municipal  corporations,  45  &  46  Vict. 
c.  50,  s.  24 ;  and  as  to  companies  under  the  Companies  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  16,  ss.  124,  127).  As  to  by-laws  of  railway 
companies,  see  Motterham  v.  Eastern  Counties  Ply.  Co.,  1859,  7  C.  B. 
N.  S.  59. 

Bankers'  Books.  —  Entries  in  bankers'  books  may  be  proved  by 
examined  copy  (42  &  43  Vict.  c.  11).  This  provision  applies  to  all 
bankers  who  have  duly  made  a  return  to  the  Commissioners  of  Inland 
Eevenue,  and  to  certified  savings  banks  and  post  office  savings  banks 
{ibid.,  s.  9).  It  must  be  proved  that  the  book  was  at  the  time  one  of 
the  ordinary  books  of  the  bank,  and  that  the  entry  was  made  in  the 
usual  and  ordinary  course  of  business,  and  that  the  book  is  in  the 
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custody  or  control  of  the  bank  {ibid.,  s.  4).  The  copy  must  be  verified 
as  a  true  copy,  either  by  oral  evidence  or  by  affidavit  {ibid.,  s.  5).  The 
Court  may  order  inspection  of  the  books  {ibid.,  s.  7,  and  Howard,  v.  Beale, 
1890,  23  Q.  B.  D.  1 ;  Parnell  v.  Wood,  [1892]  P.  137).  See  Vol.  I. 
p.  704. 

General  Records  of  the  Bealm  in  the  custody  of  the  Master  of  the 
Rolls  may  be  proved  by  copy  purporting  to  be  certified  by  the  deputy 
keeper  of  the  records  (1  &  2  Vict.  c.  94,  ss.  12  and  13;  as  to  inspection 
of  these  records,  see  Taylor  on  Evidence,  ss.  1480-1485). 

Records  of  the  High  Court,  including  writs,  records,  pleadings, 
affidavits,  and  documents  filed  in  the  High  Court,  are  usually  proved 
by  office  copies  {i.e.  copies  sealed  with  a  seal  of  the  Central  Office) 
(R.  S.  C,  Order  37,  r.  4;  Order  38,  r.  15;  Order  65,  r.  27;  Order  61, 
r.  7.  As  to  the  production  of  the  original,  see  Order  61,  r.  28;  and 
as  to  the  cases  when  it  is  necessary  to  produce  the  original,  Taylor  on 
Evidence,  s.  1535).  They  may  also  be  proved  by  exemplifications  and 
by  examined  copies  {Reid  v.  Margison,  1808,  1  Camp.  469). 

Proceedings  in  divorce  and  matrimonial  causes  deposited  in  the  Pro- 
bate Division  are  proved  by  copies  certified  by  a  registrar  to  have  been 
examined  with  the  original  (Divorce  Rules,  rr.  118-120). 

Bankruptcy  proceedings,  affidavits,  etc.,  are  provable  by  copy  certified 
by  the  registrar  (46  &  47  Vict.  c.  52,  s.  134) ;  and  notices  inserted  in  the 
London  Gazette,  by  a  copy  thereof  {ibid.,  s.  132). 

County  Co'iirt  proceedings,  by  production  of  the  book  in  which  they 
are  entered,  or  by  a  copy  thereof  sealed  by  the  Court  and  purporting  to 
be  signed  and  certified  hy  the  registrar. 

Wills  are  public  documents,  and  are  provable  by  production  of  the 
probate  (see  Evidence,  Vol.  V.  p.  374). 

Official  Registers  of  births,  deaths,  marriages,  burials,  baptisms,  and 
many  other  public  documents  of  an  official  character,  may  be  proved  by 
certified  copy  in  accordance  with  the  following  provision : — 

"  Whenever  any  book  or  other  document  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  and  no  statute  exists  which  renders  its  contents  provable  by 
means  of  a  copy,  any  copy  thereof  or  extract  therefrom  shall  be  ad- 
missible in  evidence  .  .  .  provided  it  be  proved  to  be  an  examined  copy 
or  extract,  or  provided  it  purport  to  be  signed  and  certified  as  a  true 
copy  or  extract  by  the  officer  to  whose  custody  the  original  is  entrusted, 
any  which  officer  is  hereby  required  to  furnish  such  certified  copy  or 
extract  to  any  person  applying  at  a  reasonable  time  for  the  same  upon 
payment  of  a  reasonable  sum  for  the  same  not  exceeding  fourpence  for 
every  folio  of  ninety  words  "  (14  &  15  Vict.  c.  99,  s.  14). 

There  are  many  other  statutes  which  make  provision  for  the  proof 
by  certified  copy  of  particular  books  and  documents  of  a  public  nature. 
Many  of  these  will  be  found  collected  in  Taylor  on  Evidence,  s.  1601  and 
note,  but  the  consideration  of  them  belongs  rather  to  particular  branches 
of  the  law  with  which  they  are  severally  connected  than  to  the  law 
of  evidence. 

Proof  of  Certified  Copies. — In  the  case  of  all  documents  which  may 
be  proved  by  certified  copies,  it  is  sufficient  if  the  copy  'purports  to 
be  duly  certified.  "  Whenever,  by  any  Act  now  in  force  or  hereafter  to 
be  in  force,  any  certificate,  official  or  public  document,  or  document  or 
proceeding  of  any  corporation  or  joint-stock  or  other  company,  or  any 
certified  copy  of  any  document,  by-law,  entry  in  any  register  or  other 


PUBLIC  RECOEDS  AND  DOCUMENTS  129 

book,  or  of  any  other  proceeding,  shall  be  receivable  in  evidence  of  any- 
particular  .  .  .  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  a 
stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or  impressed 
with  a  stamp  and  signed  as  directed  by  the  respective  Acts  made  or 
to  be  hereafter  made,  without  any  proof  of  the  seal  or  stamp,  where  a 
seal  or  stamp  is  necessary,  or  of  the  signature,  or  of  the  official  character 
of  the  person  appearing  to  have  signed  the  same,  and  without  any 
further  proof  thereof  in  every  case  in  which  the  original  record  could 
have  been  received  in  evidence  "  (8  &  9  Vict.  c.  113,  s.  1). 

(2)  Ftchlic  Documents  as  Media  of  Proof. — Public  documents  which 
are  available  as  media  of  proof  consist  for  the  most  part  either  of  the 
proceedings  of  some  department  of  the  State,  or  of  some  public  authority 
acting  under  statutory  powers  for  the  benefit  of  the  community,  or  of 
public  records  of  specific  classes  of  facts  duly  entered  and  kept  by 
public  officials  in  pursuance  of  a  duty  imposed  on  them  in  that  behalf 
(Wills  on  Evidence,  2nd  ed.,  p.  239). 

Public  Statutes  are  primd  facie  evidence  of  facts  recited  in  their 
preambles  (P.  v.  Sutton,  1816,  1  M.  &  S.  532),  but  a  private  Act  or 
local  Act  is  only  evidence  of  facts  stated  in  it  as  against  those  who 
were  parties  to  it,  although  as  regards  mode  of  proof  the  Act  be  declared 
to  be  a  public  Act  of  which  the  Courts  will  take  judicial  notice  (Brett  v. 
Peaks,  1829,  Moo.  &  M.  416,  421;  34  R.  R.  4.99;Pullard  v.  Way,  1836, 
1  Mee.  &  W.  520,  529).  In  this  sense  it  is  a  private  document,  though 
as  regards  mode  of  proof  it  is  a  public  document  (see  above  and  Taylor, 
8.  1523). 

The  London  Gazette  is  evidence  of  royal  proclamations  and  acts  of 
State  (P.  V.  Holt,  1793,  5  T.  R.  436 ;  A.-G.  v.  Theahstone,  1820,  8  Price, 
89;  22  R.  R.  716),  but  not  of  other  matters  {P.  v.  Gardner,  1810,  2  Camp. 
513 ;  11  R.  R.  784),  except  such  as  various  statutes  provide  may  be 
proved  in  that  way  (see,  e.g.  the  Bankruptcy  Act,  1883,  46  &  47  Vict. 
c.  52,  by  several  sections  of  which  the  Gazette  is  made  evidence  of  various 
facts  stated  therein). 

Official  registers  of  births,  deaths,  and  marriages  are  evidence  of  the 
facts  properly  stated  therein,  such  as  the  facts,  and  generally  the  date 
and  other  particulars  of  the  event  recorded  (see  Pedigeee,  Peoof  of; 
Birth,  Vol.  II.  p.  273 ;  Death,  Proof  of). 

The  register  kept  at  Stationers'  Hall  is  evidence  of  copyright  (5  &  6 
Vict.  c.  45,  s.  11),  and  the  register  of  shareholders  of  a  company  is 
evidence  of  the  facts  authorised  to  be  inserted  therein  (25  &  26  Vict. 
c.  89,  s.  37). 

Registers  of  British  vessels  are  primd  facie  evidence  of  their 
contents. 

Bankers  hooks  are  primd  facie  evidence  of  the  matters,  transactions, 
and  accounts  therein  recorded  (42  &  43  Vict.  c.  11,  s.  3 ;  see  above  as 
to  the  banks  to  which  this  provision  applies,  and  the  mode  of  proving 
the  books). 

A  conviction  of  an  indictable  offence  may  be  proved  by  a  certificate 
from  the  Clerk  of  the  Court  (17  &  18  Vict.  c.  125,  s.  25;  28  &  29  Vict. 
0.  18,  s.  6  ;  and  see  14  &  15  Vict.  c.  99,  s.  13). 

A  certificate  of  justices  is  proof  of  the  dismissal  of  an  information 
in  cases  punishable  summarily  (42  &  43  Vict.  c.  49,  s.  27  (4)). 

A  report  of  the  official  receiver  in  bankruptcy  is  in  certain  proceedings 
evidence  of  the  truth  of  those  facts  (53  &  54  Vict.  c.  71,  s.  8  (5)) ; 
vol.  XII.  9 
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a  certificate  of  incorporation  of  a  company  is  conclusive  evidence  of  its 
incorporation  and  registration  (25  &  26  Vict.  c.  89,  ss.  18  and  192); 
and  a  certificate  of  registration  of  a  mortgage  or  charge  created  by  a 
company,  is  conclusive  evidence  of  due  registration  (63  &  64  Vict.  c.  48, 
s.  14;  Leicester  v.  Tolland,  [1908]  1  Ch.  152). 

There  are  many  other  documents  which  by  statute  are  made  evidence 
of  particular  facts.  They  will  be  found  under  the  particular  subject- 
matters  to  which  they  relate. 

[Authorities. — See  Taylor  on  Evidence,  ss.  1479-1785  ;  Wills  on 
Evidence,  pt.  iii.  ch.  11,  pt.  iv.  ch.  7,  and  App.] 

Public  Records;    Public    Record    Office-  — See 

Records  ;  Record  Office. 

Public  Recreation. — l.  Parish  councils  are  authorised — 

{a)  To  acquire  lands  for  public  pleasure  and  recreation  under  the 
adoptive  Public  Improvements  Act,  1860,  56  &  57  Vict.  c.  73,  s.  7  ; 

(h)  To  exercise  the  power  of  an  urban  authority  over  any  recreation 
ground,  village  green,  open  space,  or  public  walk  under  their  control, 
or  to  the  cost  of  which  they  have  contributed  (56  &  57  Vict.  c.  73, 
s.  8). 

These  provisions  are  in  addition  to  those  under  the  Inclosure  Acts. 
See  Common. 

2.  Urban  district  councils  are  authorised  by  sec.  164  of  the  Public 
Health  Act,  1875,  to  buy  or  lease  lands  for  public  walks  and  pleasure 
grounds,  and  to  regulate  them  when  acquired.     See  Open  Spaces. 

As  to  the  powers  of  local  authorities  to  make  provision  for  games, 
recreation  and  music  in  public  parks,  places,  and  grounds  under  their 
control,  and  to  pay  for  the  same,  see  the  Public  Health  Acts  Amendment 
Act,  1907,  7  Edw.  VII.  c.  53,  Part  VI.,  and  Pleasure  Grounds. 

Public  Refreshment. — See  Kefreshment  House. 

Public  Resort.— See  Place. 

Public  School. — There  is  no  legal  definition  of  the  term 
"public  school."  The  Public  Schools  Acts,  1868  to  1873,  apply  only  to 
"  certain  public  schools  "  therein  named.  The  Property  Tax  Act,  1842, 
5  &  6  Vict.  c.  35,  exempts  from  income-tax — {a)  the  buildings  of  "  any 
hospital,  public  school,  or  almshouse ; "  (b)  the  rents  and  profits  of  lands 
belonging  to  such  institutions  so  far  as  the  same  are  applied  to  charitable 
purposes.     See  article  Income  Tax,  Vol.  VI.  p.  339. 

In  the  case  of  Blake  v.  Mayor,  etc.,  of  City  of  London,  1887, 
19  Q.  B.  D.  79,  it  was  held  that  the  City  of  London  School,  a  school 
maintained  partly  by  endowment,  under  public  control,  and  not  carried 
on  for  profit,  was  a  public  school  within  the  meaning  of  the  Property 
Tax  Act. 

For  general  purposes  the  term  "public  school"  may  perhaps  be 
taken  to  mean  the  opposite  of  a  private  venture  school,  i.e.  a  school 
carried  on  for  the  public  benefit  under  public  control. 

The  Public  Schools  Acts,  1868  to  1873. — The  schools  comprised  in  the 
Public  Schools  Acts,  1868  to  1873,  are  Eton,  Winchester,  Westminster, 
Charterhouse,  Harrow,  Eugby,  and  Shrewsbury ;  see  Keport  of  a  Eoyal 
Commission  in  1861.     The  principal  Act  conferred  certain  temporary 
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powers  of  making  statutes  and  schemes  upon  governing  bodies  and  a 
body  of  special  commissioners,  whose  powers  have  now  expired.  The 
governing  bodies  have  permanent  power  to  repeal  and  alter  statutes 
(31  &  32  Vict.  c.  118,  s.  11),  subject  to  the  approval  or  disapproval  of 
the  King  in  Council  (ss.  9,  10)  ;  also  to  make  "regulations"  with  refer- 
ence to  the  conduct  of  the  schools  (s.  12).  It  is  provided  that  the 
charges  made  for  the  maintenance  and  education  of  the  boys  are  to  be 
kept  distinct,  and  that  the  headmaster  shall  be  consulted  and  be  at 
liberty  to  submit  proposals  as  to  regulations  (ibid.).  The  headmaster 
holds  office  at  the  pleasure  of  the  governing  body  (s.  13 ;  cp.  Hayman 
V.  Governors  of  Rugby  School,  1874,  L.  E.  18  Eq.  28 ;  and  for  a  similar 
rule  in  the  case  of  endowed  schools,  see  Wright  v.  Zetland,  C.  A.  24 
T.  L.  E.  48,  1907). 

The  governing  bodies  of  all  the  schools  included  in  the  Public  Schools 
Acts  are  incorporated  with  power  to  hold  land  without  licence  in  mort- 
main (31  &  32  Vict.  c.  58,  s.  2).  And  Part  II.  of  the  Mortmain  and 
Charitable  Uses  Act,  1888,  51  &  52  Vict.  c.  42,  does  not  apply  to  assur- 
ances "  in  trust  for  any  of  the  Colleges  of  Eton,  Winchester,  and  West- 
minster, for  the  better  support  and  maintenance  of  the  scholars  only 
upon  the  foundations"  (51  &  52  Vict.  c.  42,  s.  7).  The  Colleges  of  Eton 
and  Winchester  are  specially  exempted  from  the  Charitable  Trusts  Acts 
(Charitable  Trusts  Amendment  Act,  1855,  18  &  19  Vict.  c.  124,  s.  49). 
And  all  the  schools  comprised  in  the  Public  Schools  Acts  are  exempted 
from  the  Endowed  Schools  Acts  (Endowed  Schools  Act,  1869,  32  &  33 
Vict.  c.  56,  s.  8 ;  cp.  A.-G.  v.  Christ  Ghnrch,  Oxford,  [1894]  3  Ch.  524). 

{Authority. — Tudor's  Law  of  Charities  and  Mortmain,  4th  ed.] 

Public  Service. — In  Grenville- Murray  v.  Clarendon,  1869, 
L.  E.  9  Eq.  11,  it  was  laid  down  that  funds  voted  by  Parliament  for  the 
public  service  are  not  trust  funds  in  the  hands  of  the  Secretaries  of 
State,  who  receive  them  from  the  Treasury ;  and  the  Court  of  Chancery 
has  no  jurisdiction  to  take  any  account  of  the  application  of  such 
funds. 

As  to  powers  of  classifiers  under  the  Public  Service  Act  (Victoria), 
1883,  s.  49,  see  Main  v.  Stark,  1890,  15  App.  Cas.  384. 

Public  Ship. — See  British  Ship ;  Navy;  etc. 

Public  Statutes. — Statutes  are  either  public  or  private. 
With  respect  to  the  distinction  between  public  and  private  statutes, 
it  is  to  be  observed  that  the  Courts  are  bound  to  take  notice  judicially 
of  the  former,  but  they  were  not  bound  to  take  judicial  notice  of  the 
latter;  however,  by  13  &  14  Vict.  c.  21,  every  statute  made  after  the 
year  1850  was  to  be  taken  to  be  a  public  one,  and  judicially  noticed 
as  such,  unless  the  contrary  was  therein  expressly  declared ;  and  that 
statute  has  now  been  repealed  by  the  Interpretation  Act,  1889,  52  & 
53  Vict.  c.  63,  and  in  lieu  thereof  it  has  been  now  provided  that  every 
Act  passed,  or  to  be  passed,  after  the  year  1850  shall  be  a  public  Act, 
-and  shall  be  judicially  noticed  as  such,  unless  the  contrary  is  expressly 
provided  by  the  Act  (1  Steph.  Com.,  70,  11th  ed.). 

Public  Stores. — His  Majesty's  stores,  that  is  to  say  all  stores 
Tinder  the  care,  superintendence,  or  control  of  a  Secretary  of  State  or 
the  Admiralty,  or  any  public  department  or  office,  or  of  any  person  in 
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the  service  of  His  Majesty  are  directed  by  the  Statute  38  &  39  Vict. 
c.  25  (the  Public  Stores  Act,  1875)  to  be  marked  with  certain  marks  to 
distinguish  them  from  private  property,  and  the  use  of  these  marks 
by  other  persons  is  prohibited. 

By  sec.  17  of  the  Army  Act,  1881,  the  embezzlement  of  public  stores 
by  persons  subject  to  the  Act  who  are  entrusted  with  their  care  or 
distribution  is  punishable  by  penal  servitude.  Sec.  18  makes  soldiers 
who  steal,  embezzle,  or  receive  when  stolen,  public  goods  liable  to 
suffer  imprisonment.  Sec.  24  imposes  the  punishment  of  imprison- 
ment on  soldiers  who  make  away  with  their  arms,  equipments,  etc. 
Sec.  156  makes  persons  who  purchase,  receive  or  abet  soldiers  in 
making  away  with  their  arms,  equipments,  regimental  stores,  etc.,  liable 
to  imprisonment  with  or  without  hard  labour  for  six  months. 

By  the  Statute  9  &  10  Will.  iii.  c.  41,  s.  1  (now  repealed),  these 
marks  were  directed  to  be — in  cordage  above  three  inches,  a  white 
thread  laid  the  contrary  way;  in  smaller  cordage,  a  twine  in  lieu  of 
the  thread ;  in  canvas,  a  blue  streak  in  the  middle ;  and  any  other 
stores  the  broad  arrow. 

By  the  Public  Stores  Act,  1875,  now  in  force  the  marks  of  naval 
and  other  stores  are  directed  to  be  as  follows  (38  &  39  Vict.  c.  25„ 
sched.) : — 

Hempen  cordage  and  wire  rope. — White,  black,  or  coloured  worsted 
threads  laid  up  with  the  yarns  and  wire  respectively. 

Canvas,  fearnaught,  hammocks,  and  seamen's  bags. — A  blue  line  in 
a  serpentine  form. 

Bunting. — A  double  tape  in  the  warp. 

Candles.  —  Blue  or  red  cotton  threads  in  each  wick,  or  wicks  of 
red  cotton. 

Timber,  metal,  or  any  stores  not  enumerated. — The  name  of  His 
Majesty,  his  predecessors,  his  heirs  and  successors,  or  any  public  depart- 
ment, or  any  branch  thereof,  or  the  broad  arrow,  or  a  crown,  or  His 
Majesty's  arms ;  whether  such  broad  arrow,  crown,  or  arms  be  alone  or 
in  combination  with  any  such  name  as  aforesaid,  or  with  any  letters- 
denoting  such  name. 

Of  these  marks  the  most  interesting  is  the  broad  arrow,  the  origin 
of  which  cannot  be  ascertained,  and  the  commencement  of  the  use  of 
which  goes  back  at  least  to  the  time  of  Richard  the  Second,  and  must 
in  all  probability  be  assigned  to  a  much  earlier  date. 

In  1386,  in  Letter  Book  H.,  fol.  ccix.,  in  the  records  of  the  City  of 
London,  an  entry  occurs  which  relates  how  one  Thomas  Stokes  was 
accused  of  having  pretended  to  be  an  officer  and  a  taker  of  ale  for  the 
household  of  the  King,  and  that  he  had  marked  several  barrels  full  of 
ale  with  a  mark  called  "  arewehede,"  saying  that  these  barrels  were  for 
the  household  of  our  lord  the  King  {Memorials  of  London  and  London 
Life,  p.  489). 

This  is  apparently  the  earliest  use  of  the  broad  arrow  that  is  on 
record,  but,  from  the  manner  in  which  it  is  mentioned,  it  is  obvious 
that  it  was  then  the  recognised  royal  mark. 

In  18  Rymer's  Foedera,  978,  we  find  that  in  1627  Charles  i.  appointed 
that  "  all  muskets  and  other  armes  yssued  out  of  his  Majestie's  stores 
for  Land  Stores  shall  be  marked  with  the  marke  of  C.  R.,  and  for  sea. 
service  with  the  marke  of  C.  R.  and  an  anchor,  whence  some  (including 
Samuel  Pepys  at  one  time,  see  MS.  Naval  Minutes)  thought  that  the 
broad  arrow  was  a  rough  attempt  at  representing  an  anchor,  but  the 
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earlier  use  of  the  broad  arrow  shows  that  this  cannot  be  so.  Some 
have  thought  that  the  broad  arrow  was  intended  to  represent  the 
pheon  in  the  arms  of  Henry  Viscount  Sydney,  who  was  Master-General 
of  the  Ordnance  from  1693  to  1702,  or  in  those  of  the  Lisle  family. 
Others  derive  the  mark  from  the  form  of  the  Celtic  letter  d.  A  corre- 
spondent in  JVotes  and  Queries,  series  i.  vol.  v.  p.  189,  says  :  "  Sailors  and 
longshoremen  call  it  the  broad  ar,  and  arr  or  ar  is  used  in  the  North 
of  England  to  denote  a  mark." 

Public  stores  are  protected  by  several  statutes,  the  earliest  of  which 
that  is  now  in  force  is  12  Geo.  in.  c.  24  (The  Dockyards,  etc.,  Protection 
Act,  1772).  This  statute  (s.  1)  imposes  the  penalty  of  death  on  burning 
or  destroying  military,  naval,  or  victualling  stores  belonging  to  His 
Majesty,  and  permits  the  trial  of  offences  committed  out  of  the  realm 
to  be  held  in  any  county  within  the  realm  (s.  2). 

29  &  30  Vict.  c.  109  (the  Naval  Discipline  Act,  1866),  makes  burn- 
ing a  magazine  not  belonging  to  an  enemy,  pirate  or  rebel,  punishable 
with  death  in  the  cases  of  persons  subject  to  that  Act  (s.  34).  Em- 
bezzlement of  stores  in  the  case  of  persons  subject  to  the  Act  is 
punishable  with  imprisonment  (s.  33). 

Obliterating  Government  marks  is  felony,  and  punishable  with 
penal  servitude  up  to  seven  years  (38  &  39  Vict.  c.  25,  s.  5).  Unlawful 
possession  of  His  Majesty's  stores  is  misdemeanor  (s.  7). 

P>y  sec.  8  of  the  same  Act,  gathering  or  searching  for  stores,  or 
creeping,  sweeping,  or  dredging  in  the  sea  is  prohibited  within  one 
hundred  yards  from  any  of  His  Majesty's  vessels,  wharves,  etc.,  and 
within  one  thousand  yards  from  any  ranges,  under  penalty  of  a  fine 
not  exceeding  £5,  or  imprisonment  not  exceeding  two  months  if  pro- 
ceeded against  summarily  (s.  8).  Offenders  against  this  and  the  previous 
section  are  also  liable  to  be  indicted. 

As  to  the  provision  of  temporary  supplies  of  medicine,  etc.,  to 
hospitals,  see  Public  Health  Act,  1875,  s.  133;  and  Public  Health 
(London)  Act,  1891,  s.  77. 

Public  Trade— See  Public  Business. 

Public  Undertaking'.— See  Wigram  V.  Fryer,  1887,  36 
Ch.  D.  87;  Blaker  v.  Herts  and  Essex  Water  Co.,  1889,  41  Ch.  D.  399; 
Gardner  v.  London  C.  &  D.  Ely.  Co.,  1867,  36  L.  J.  Ch.  323. 

In  sec.  1  of  the  Lands  C.  C.  Act,  1845,  8  &  9  Vict.  c.  18,  "under- 
taking "  means  an  undertaking  of  a  public  nature ;  and  does  not  include 
such  an  undertaking  as  the  Westminster  Palace  Hotel  ( Wale  v.  West. 
Pal  Hot.  Co.,  1860,  8  C.  B.  K.  S.  276)  or  Sion  College  {In  re  Sion  College, 
1886,  55  L.  T.  589). 

Public  Use. — A  public  use  of  an  invention  does  not  mean  a 
general  use,  but  a  use  in  public,  as  distinguished  from  one  that  is  secret 
(Carpenter  v.  Smith,  1842,  11  L.  J.  Ex.  213).  Where  a  pavement  had 
been  laid  in  a  covered  portico  of  a  private  house,  the  use  was  considered 
sufficiently  public  to  avoid  a  patent  for  a  similar  pavement  (Stead  v. 
Williams,  1844,  2  Web.  P.  C.  136).  One  Jackson,  having  publicly  ridden 
a  bicycle,  called  by  the  neighbours  "  Jackson's  threshing  machine,"  was 
held  to  have  anticipated  by  public  user  a  patent  for  a  similar  machine 
(Brereton  v.  Richardson,  1884,  1  K.  P.  C.  173). 

But  though  prior  public  user  will  invalidate  a  patent  for  an  inven- 
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tion,  the  mere  public  use  of  articles  made  according  to  the  invention, 
but  whose  nature  is  not  such  that  by  looking  at  them  an  expert  could 
tell  how  they  were  made,  will  not  of  itself  invalidate  a  subsequent 
patent  {Hancock  v.  Somervell,  1851,  39  Newton's  London  Journal,  158). 
[See  Patents.] 

Public  Way- — Sir  Edward  Coke  makes  a  threefold  classifica- 
tion of  ways  according  to  the  extent  of  the  right  of  passage  over  them  : 
"  There  be  three  kind  of  wayes  whereof  you  shall  reade  in  our  ancient 
bookes.  First,  a  footway,  which  is  called  iter  quod  est  jus  eundi  vel 
amhulandi  hominis  ;  and  this  was  the  first  way.  The  second  is  a  footway 
and  horseway,  which  is  called  actus  ah  agendo ;  and  this  vulgarly  is  called 
packe  and  'prime  ivay,  because  it  is  both  a  footway,  which  was  the  first 
or  prime  way,  and  a  packe  or  drift  way  also.  The  third  is  via  aditus, 
which  contains  the  other  two,  and  also  a  cartway,  etc.,  for  this  is  jus 
eundi,  vehendi,  et  vehicidum  et  jumentum  ducendi ;  and  this  is  twofold, 
namely,  o^egia  via,  the  king's  highway  for  all  men,  et  communis  strata 
belonging  to  a  city  or  towne,  or  between  neighbours  and  neighbours " 
(Co.  Litt.  56a). 

Highways  are  public  roads,  which  every  subject  of  the  kingdom  has 
a  right  to  use.  They  exist  either  by  prescription,  by  authority  of  local 
Acts  of  Parliament,  or  by  dedication  to  the  use  of  the  public. 

Generally,  proof  of  a  right  of  cartway  or  carriageway  will  establish 
a  right  for  the  passage  of  all  carts  or  carriages.  This  right  will  include 
a  right  of  footway,  and  also  of  driftway  and  bridleway;  and  a  right  of 
driftway  or  bridleway  (but  not  of  carriageway)  will  include  a  right  of 
footway.  But  exceptional  cases  exist,  where  the  wider  right  does  not 
include  the  narrower,  and  these  presumptions  may  be  controlled  and 
rebutted  either  by  the  provisions  of  an  Act  of  Parliament,  or  by  the  act 
of  the  ])erson  who  dedicates  the  highway  or  grants  the  easement. 

In  the  various  statutes  relating  to  the  maintenance  and  control  of 
public  ways,  the  term  highway  is  used  in  a  more  limited  sense,  and  must 
be  distinguished  from  several  cognate  terms,  such  as  bridges,  turnpike 
roads,  main  roads,  and  streets. 

By  sec.  26  of  the  Local  Government  Act,  1894,  it  is  the  duty  of 
every  district  council  to  protect  all  public  rights  of  way,  and  to  prevent 
as  far  as  possible  the  stopping  or  obstruction  of  them.  See  Pratt  on 
Highways. 

Public  Works  Loans.— The  Public  Works  Loans  Act, 
1875,  38  &  39  Vict.  c.  89,  which  repealed  twenty-seven  previous  statutes 
on  the  same  subject,  made  provision  for  the  constitution  of  a  body  to  be 
called  "The  Public  Works  Loan  Commissioners,"  who  are  authorised 
to  make  loans  for  certain  public  purposes,  which  are  enumerated  in 
the  first  schedule  to  the  Act,  as :  Baths  and  washhouses  provided  by 
local  authorities;  burial  grounds  provided  by  burial  boards,  or  (in 
Scotland)  by  burial  boards  or  parochial  boards;  conservation  or  improve- 
ment of  rivers  or  main  drainage;  labourers'  dwellings;  lighthouses, 
buoys,  etc. ;  lunatic  asylums  of  any  county  or  borough  in  Great  Britain; 
police  stations  and  justices'  rooms  of  any  county  or  borough  in  Great 
Britain ;  prisons ;  public  libraries  and  museums ;  waterworks  established 
or  carried  on  by  a  sanitary  or  other  local  authority ;  workhouses ;  any 
work  for  which  a  sanitary  authority  are  authorised  to  borrow  under  the 
Public  Health  Act,  1875 ;  any  work  for  which  the  managers  of  asylum 
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districts,  or  of  school  districts  are  authorised  to  borrow  under  Acts 
relating  to  the  relief  of  the  poor  (Public  Works  Loans  Act,  1898,  61  & 
62  Vict.  c.  54,  s.  3),  and  to  lend  to  a  local  education  authority  any 
money  which  that  authority  are  authorised  to  borrow  for  the  purposes 
of  Part  11.  of  the  Education  Act,  1902  (Education  (Administrative 
Provisions)  Act,  1907,  7  Edw.  vii.  c.  43,  s.  8). 

Similar  powers  also  exist  for  loans  to  Ireland  which  are  under 
commissioners  of  that  country,  the  advances  made  being  chiefly  for 
harbours,  drainage,  and  labourers'  dwellings. 

The  Treasury  in  pursuance  of  the  powers  conferred  upon  them  by 
sec.  1  of  the  Public  Works  Loans  Act,  1897,  60  &  61  Vict.  c.  51,  made  a 
minute  regulating  the  rates  of  interest  in  proportion  to  the  length  of 
loan  for  borrowings  under  sec.  243  of  the  Public  Health  Act,  1875.  As 
to  the  procedure  to  be  followed  for  obtaining  loans,  see  Lumley's  Public 
Health,  1906  ed.,  vol.  i.  p.  3447i. 

The  Act  of  1875  is  further  amended  by  the  following  statutes,  also 
dealing  with  loans  for  public  works :  41  &  42  Vict.  c.  18 ;  42  &  43  Vict. 
c.  35;  42  &  43  Vict.  c.  77;  44  &  45  Vict.  c.  38;  45  &  46  Vict.  c.  62; 
46  &  47  Vict.  c.  42 ;  49  &  50  Vict.  c.  45 ;  50  &  51  Vict.  c.  37 ;  52  &  53 
Vict.  c.  71 ;  53  &  54  Vict.  c.  50 ;  changes  in  detail  have  been  made  in 
recent  years  by  60  &  61  Vict.  c.  51 ;  61  &  62  Vict.  c.  54;  62  &  63  Vict, 
c.  31 ;  5  Edw.  vii.  c.  22  (which  appoints  commissioners  for  another  five 
years  and  gives  powers  to  consolidate  the  London  School  Board  loans 
taken  over  by  the  London  County  Council),  and  7  Edw.  vii.  c.  36,  which 
transfers  the  volunteer  corps  mortgages  from  the  commissioners  to  the 
Secretary  of  State  for  War,  and  authorises  loans  to  the  colonies  of 
Jamaica  and  Nigeria. 

Pursuant  to  sec.  5  of  the  Public  Works  Loans  Act,  1875,  the  com- 
missioners make  an  annual  report  to  Parliament  of  their  advances  and 
the  rates  of  interest  received.  In  the  financial  year,  1906-1907,  the 
great  bulk  of  the  advances  was  for  purposes  connected  with  Elementary 
Education  and  Public  Health  in  England.  Other  sums  were  advanced 
for  building,  working-class  dwellings,  harbour  construction,  and  lands,  etc., 
for  volunteers.  906  advances  were  made  in  the  year  to  the  extent  of 
£2,123,496  as  compared  with  1030  and  £2,266,305  in  the  previous  year. 
The  security  was  for  £1,995,845  on  local  rates  and  for  the  balance  on 
property.  The  rate  of  interest  receivable  averaged  £3, 13s.  7d.  per  cent,  as 
against  £3, 13s.  Od.  the  previous  year.  Eepayment  is  made  by  instalments 
of  capital  and  interest,  and  is  spread  over  a  term  of  years.  The  bulk  of 
loans  on  the  security  of  local  rates  is  repayable  within  thirty  years, 
while  the  greater  part  of  the  loans  on  property  must  be  repaid  within 
twenty  years.  Loans  to  harbours  are  often  allowed  to  extend  over  a 
period  of  forty  to  fifty  years.  See  Thirty -second  Annual  Report,  Public 
Works  Loan  Board  (1906-1907). 

Public  Worship   Regulation  Act,— By  the  Public 

Worship  Eegulation  Act,  1874,  37  &  38  Vict.  c.  85,  in  addition  to  the 
already  existing  law  regulating  church  discipline,  an  alternative  and 
more  simple  form  of  procedure  was  introduced  as  regards  any  unlawful 
proceedings  relating  to  the  ritual,  ornaments,  and  fabric  of  the  church 
(Cripps,  Laws  of  the  Clergy,  45,  citing  B.  v.  Bishop  of  Oxford,  1879, 
4  Q.  B.  D.,  at  pp.  277,  602) ;  but  the  use  made  of  it  has  been  small,  for 
in  twenty  years  only  six  cases  have  been  heard  under  this  Act  (Philli- 
more,  Eccl.  Law,  2nd  ed.,  ii.  1036),  and  it   is   now  practically  dead. 
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Proceedings  under  this  Act  do  not  come  within  the  scope  of  the  Statute 
of  1840  (3  &  4  Vict.  c.  86,  s.  23),  which  prohibits  all  proceedings  against 
clerks  in  Ecclesiastical  Courts  not  in  accordance  with  its  provisions  (s.  4) ; 
and  nothing  in  this  Act  is  to  affect  or  repeal  any  jurisdiction  in  force 
for  the  due  administration  of  ecclesiastical  law  (s.  5). 

The  judge  who  exercises  the  jurisdiction  given  by  the  Act  is  the  Dean 
of  the  Arches  (but  see  Arches,  Court  of),  and  that  jurisdiction  is  set  in 
motion  and  regulated  as  follows  : — 

If  the  archdeacon  of  the  archdeaconry,  or  a  churchwarden  of  the 
parish,  or  any  three  parishioners  of  the  parish  (which  term  means  any 
parish,  ecclesiastical  district,  chapelry,  or  place  over  which  any  incumbent 
has  the  exclusive  cure  of  souls  (s.  6))  in  or  for  which  any  church  or 
burial-ground  is  situate  or  provided  respectively,  and  in  case  of  collegiate 
or  cathedral  churches,  any  three  inhabitants  of  the  diocese,  male  persons 
of  full  age,  who  have  signed  and  sent  to  the  bishop  a  declaration  (in  the 
form  provided  by  the  statute)  that  they  are  members  of  the  Church  of 
England,  and  who  for  one  year  previously  to  taking  any  proceeding  have 
had  their  usual  place  of  abode  in  that  diocese,  are  of  opinion  that  (1)  in 
such  church  the  fabric,  ornaments,  or  furniture  have  been  altered  or  added 
to  without  lawful  authority,  or  any  illegal  decoration  introduced  therein ; 
or  (2)  that  the  incumbent  has,  within  the  preceding  twelve  months, 
allowed  any  unlawful  ornament  of  the  minister  of  the  church  to  be  used 
therein  or  in  the  burial-ground,  or  has  neglected  to  use  any  prescribed 
ornament  or  vesture;  or  (3)  that  the  incumbent  has  failed  to  observe 
within  the  preceding  twelve  months  the  directions  of  the  Book  of 
Common  Prayer  relating  to  the  performance  in  such  church  or  burial- 
ground  of  the  services,  rites,  and  ceremonies  ordered  by  that  book,  or 
has  made  or  permitted  such  services,  rites,  and  ceremonies  to  be  unlaw- 
fully added  to,  altered  or  omitted :  such  persons  may  represent  the 
same  to  the  bishop  in  the  form  prescribed  by  the  Act,  and  with  a 
statutory  declaration  (under  5  &  6  Will.  iv.  c.  62)  affirming  the  truth  of 
the  facts  represented ;  provided  that  no  proceedings  can  be  taken  here- 
under as  regards  any  alteration  or  addition  to  the  fabric  of  a  church 
completed  five  years  before  (s.  8).  A  succeeding  churchwarden  cannot 
be  substituted  for  a  retired  churchwarden  who  has  begun  a  suit  for  acts 
done  during  his  term  of  office,  but  the  latter  can  continue  it  (PerkiTis  v. 
Enraght,  1881,  7  P.  D.  31, 161).  The  "  parishioners  "  must  be  parishioners 
at  the  date  of  the  representation  {Hudson  v.  Tooth,  1877,  2  P.  D.  125, 
127).  The  bishop  may,  after  considering  the  whole  circumstances  of  the 
case,  be  of  opinion  that  proceedings  should  not  be  taken  on  the  repre- 
sentation, and  if  so,  he  must  state  in  writing  his  reasons  for  his  opinion, 
and  such  statement  must  be  deposited  in  the  registry  of  the  diocese,  and 
a  copy  of  it  sent  to  the  persons  making  the  representation  and  the  person 
complained  of,  and  the  proceedings  thereupon  come  to  an  end  (s.  9). 
The  bishop  has  a  general  and  unfettered  discretion  in  the  matter; 
"  whether  the  reasons  for  his  decision  are  good  or  bad,  they  cannot  be 
reviewed  if  he  has  considered  all  the  circumstances  which  appear  to 
him,  honestly  exercising  his  judgment,  to  bear  upon  the  particular 
case,  and  upon  the  question  whether  he  ought  to  prevent  proceedings 
being  taken ; "  and  "  such  inquiry  into  all  the  circumstances  of  the  case 
may  justly  include  considerations  of  the  good  to  be  done  or  the  mischief 
involved  in  such  proceedings  "  (Lord  Herschell  and  Lord  Halsbury  in 
Allcroft  V.  Bishop  of  London,  [1891]  App.  Cas.  666,  St.  Paul's  Cathedral 
reredos  case).     Otherwise  the  bishop  must  {Hoivard  v.  Boddington,  1877, 
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2  P.  D.  203)  within  twenty-one  days  of  receiving  the  representation, 
send  a  copy  of  it  to  the  person  complained  of,  and  require  him  and  the 
person  making  the  representation  to  state  in  writing  within  twenty-one 
days  whether  they  will  submit  to  his  directions  in  the  matter  without 
appeal.  If  they  consent,  the  bishop  may  hear  the  case  and  give  judg- 
ment, and  issue  a  monition,  without  appeal ;  but  not  finally  to  decide 
any  question  of  law  so  as  to  prevent  it  being  raised  again  by  other 
parties.  The  parties  may  also,  after  representation  made  to  the  bishop, 
join  in  stating  a  special  case  for  the  judge  under  the  Act,  and  require 
the  bishop  to  send  it  to  the  judge  for  hearing,  and  the  judgment  of  the 
bishop  must  conform  to  the  determination  of  the  judge  thereon.  If  the 
parties  do  not  so  consent,  the  bishop  must  send  the  representation  to  the 
archbishop  of  the  province,  who  must  thereupon  require  the  judge  to 
hear  it  at  any  place  in  the  diocese  or  province,  or  in  London  or  West- 
minster ;  and  unless  the  judge  hears  it  within  the  limits  named,  the 
proceedings  are  void  {Sergeant  v.  Dale,  1877,  2  Q.  B.  D.  558 ;  Hudson  v. 
Tooth,  1877,  3  Q.  B.  D.  46;  Green  v.  Lord  Penzance,  1881,  6  App.  Cas. 
657).  Provision  is  then  made  for  due  notice  (twenty-eight  days)  being 
given  to  the  parties  of  the  time  and  place  for  hearing  the  representation ; 
for  taking  proper  security  for  costs  from  the  person  making  the  repre- 
sentation, i.e.  by  deposit  or  bond  with  securities;  for  the  person 
complained  of  in  twenty-one  days  after  such  notice  answering  the 
representation,  but  default  of  answering  is  taken  to  be  a  denial  of  it; 
for  evidence  being  given  vivd  voce  in  open  Court  and  upon  oath  ;  and  for 
the  judge  having  all  the  powers  of  a  Court  of  Eecord,  and  of  a  superior 
Court  of  law  or  equity  in  enforcing  attendance  of  witnesses  and  the 
production  of  evidences,  books,  or  writings ;  for  the  judge,  unless  other- 
wise agreed,  stating  the  facts  proved  before  him  in  the  form  of  a 
special  case;  and  for  delivering  judgment,  issuing  monitions,  making 
orders  as  to  costs.  An  appeal  lies  to  the  Judicial  Committee,  and  pro- 
ceedings may  be  stayed  pending  an  appeal  (s.  9).  The  registrar  of  the 
•diocese  performs  the  duties  required  under  the  Act  (s.  10).  The  parties 
may  appear  in  person  or  by  counsel  (s.  11).  No  fresh  evidence  can  be 
admitted  on  appeal  except  by  leave  of  the  Appellate  Court  (s.  12). 

Monitions  or  orders  of  a  bishop  or  judge  are  enforced  by  an  inhibi- 
tion to  the  incumbent  from  performing  any  service  of  the  church  or 
otherwise  exercising  the  cure  of  souls  within  the  diocese  for  a  term  not 
exceeding  three  months ;  and  such  inhibition  shall  not  then  be  relaxed 
unless  the  incumbent  undertakes  in  writing  to  obey  such  monition  or 
order ;  and  if  such  inhibition  remain  in  force  for  more  than  three  years 
from  the  issue  of  the  monition  or  final  hearing  of  an  appeal  therefrom, 
whichever  last  happens,  or  if  a  second  inhibition  in  regard  to  the  same 
monition  be  issued  in  three  years  from  the  relaxation  of  an  inhibition, 
-any  benefice  or  preferment  held  by  the  incumbent  in  the  parish  in  which 
the  church  or  burial-ground  is  situated,  or  for  the  use  of  which  the 
burial-ground  is  legally  provided,  and  with  regard  to  which  the  moni- 
tion has  been  issued,  shall  thereupon  become  void,  unless  the  bishop 
for  some  special  reason  given  in  writing  postpone  the  date  of  such 
avoidance ;  and  upon  any  such  avoidance  the  patron  of  the  benefice  or 
preferment  may  fill  the  same  as  if  the  incumbent  were  dead  (s.  13).  On 
a  benefice  so  becoming  void,  of  which  the  incumbent  has  been  imprisoned 
for  contempt  of  Court,  such  contempt  is  satisfied  by  his  involuntary 
obedience,  and  application  can  be  made  for  his  release  {Dean  v.  Green^ 
1882,  8  P.  D.  79).     The  provisions  of  the  Pluralities  Act,  1838,  1  &  2 
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Vict.  c.  106,  8.  58,  as  to  notice  to  patron  and  lapse,  are  made  applicable 
to  such  avoidance,  and  the  incumbent  by  whom  the  benefice  was  avoided 
cannot  be  reappointed  thereto  at  any  time.  The  bishop  may  during  such 
inhibition  make  provision  for  the  spiritual  charge  of  the  parish,  and  raise 
the  sum  required  therefor  by  sequestrating  the  profits  of  the  benefice. 
The  bishop  or  judge  decides  whether  a  monition  or  order  made  after 
proceedings  before  them  has  been  obeyed  or  not,  and  the  judge  directs 
the  taking  of  proceedings  to  enforce  obedience  thereto  (s.  13).  Obedience 
to  an  inhibition  may  be  enforced  by  process  of  significavit  and  writ  de 
contumace  capiendo,  i.e.  for  contempt,  issued  by  the  High  Court  for  arrest 
and  imprisonment,  like  any  other  order  of  an  Ecclesiastical  Court  (Green 
v.  Lord  Penzance,  1881,  6  App.  Cas.  657).  A  monition  may  order  certain 
specified  acts,  and  all  practices,  acts,  matters,  and  things  of  the  same  or 
a  like  nature,  or  permitting  the  same  to  be  discontinued ;  and  an  inhibi- 
tion which  recites  such  a  monition,  and  disobedience  in  several  matters 
specified  in  the  monition,  and  also  in  some  other  matters  not  specified 
therein,  is  valid  {Enraght  v.  Lord  Penzance,  1882,  7  App.  Cas.  240). 

A  faculty  is  not  necessary  in  order  to  obey  a  monition  issued  under 
the  Act,  unless  the  judge  so  direct ;  but  this  is  not  to  limit  the  discretion 
of  the  ordinary,  and  such  faculty,  if  unopposed,  is  to  be  granted  on  pay- 
ment of  a  small  fee  (s.  14).  Notices  are  to  be  served  according  to  the 
rules  and  orders  under  the  Act  (s.  15,  and  see  Statutory  Kules  and 
Orders,  Eev.  1903,  "Ecclesiastical  Court,"  pp.  26-61).  If  the  bishop  is 
patron  of  the  benefice  of  which  the  incumbent  is  the  subject  of  the 
representation,  or  is  unable  from  illness  to  discharge  his  duties  as  to  a 
representation  under  the  Act,  the  archbishop  of  the  province  acts  in  his 
place ;  and  if  the  archbishop  is  prevented  from  acting  for  a  like  reason, 
an  archbishop  or  bishop  may  be  appointed  by  the  royal  sign-manual  to 
take  his  place  for  this  purpose  (s.  16).  In  the  case  of  a  cathedral  or 
collegiate  church,  the  visitor  takes  the  place  of  the  bishop  for  purposes 
of  the  Act.  In  any  complaint  made  about  the  fabric,  ornaments,  furniture, 
or  decorations  of  such  a  church,  the  dean  and  chapter  of  such  church 
must  be  the  person  complained  of;  and  in  case  of  non-obedience  to  a 
monition  relating  thereto,  the  visitor  or  the  judge  have  power  to  enforce 
the  terms  of  the  monition  and  raise  the  cost  thereof  by  sequestrating 
the  profits  of  the  preferments  of  the  dean  and  chapter  in  such  church. 
In  the  case  of  any  complaint  about  the  ornaments  of  the  minister  in 
8uch  a  church,  or  the  observance  therein  of  the  directions  of  the  Book  of 
Common  Prayer,  relating  to  the  performance  of  the  services,  rites,  and 
ceremonies  ordered  by  that  book,  an  alleged  addition  to,  alteration  of,  or 
omission  from  such  services,  etc.,  the  person  complained  of  must  be  the 
clerk  alleged  to  have  so  offended ;  and  in  the  event  of  non-obedience  to 
a  monition  the  visitor  or  judge  has  the  same  power  as  to  inhibition,  and 
the  preferment  held  in  such  church  by  the  person  complained  is  liable 
to  the  same  conditions  as  to  avoidance,  notice,  and  lapse,  subsequent 
appointment,  and  performance  of  duties  as  apply  in  the  case  of  an 
incumbent  (s.  17).  In  case  of  sentence  by  consent,  or  a  suit  having 
been  begun  against  any  incumbent  under  the  Church  Discipline  Act^ 
1840,  an  incumbent  is  not  liable  to  proceedings  under  this  Act  in  respect 
of  the  same  matter ;  and  he  is  not  liable  to  proceedings  under  that  Act 
in  respect  of  a  matter  adjudicated  upon  under  this  Act  (s.  18).  Power 
is  given  to  make  rules  of  procedure  and  settle  fees  in  proceedings  under 
the  Act  by  Order  in  Council  (and  this  has  been  done  by  Order  in  Council 
of  June  28,  1875,  repealed  by  Order  in  Council,  February  22,  1879 ;. 
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4  P.  D.  250) ;  such  power  to  make  rules  includes  the  power  to  make 
forms,  and  forms  so  made  have  statutory  authority,  and  a  monition 
and  inhibition  are  valid  if  in  accordance  therewith  {Dale's  Case,  1881, 
6  Q.  B.  D.  376);  and  such  rules  can  be  altered  and  amended  in  the 
same  way.  They  must  be  laid  before  Parliament  within  forty  days 
after  being  made,  if  Parliament  is  then  sitting,  if  not,  in  forty  days 
after  its  next  meeting;  and  they  may  be  annulled  on  an  address 
being  presented  by  either  House  against  them  in  the  next  subsequent 
forty  days  (s.  19). 

[Authorities. — Phillimore,  Ecclesiastical  Law,  2nd  ed.  (1895) ;  Cripps, 
Laws  relative  to  the  Church  and  Clergy,  6th  ed.  (1886).] 

Publisher. — The  relations  between  the  publisher  of  a  book  and 
the  author  depend  on  the  nature  of  the  contract  between  them.  Such 
contracts  are  personal,  and  the  publisher  cannot  sue  for  specific  per- 
formance in  case  of  breach  of  contract  by  the  author,  his  remedy  being  an 
action  for  damages  (see  Author  ;  [and  cp.  Ln  re  Grant  Richards,  Ex  parte 
Warwick  Deeping,  [1907]  2  K.  B.  33]).  Further,  the  contract  being  a 
personal  one,  the  publisher  may  not  assign  the  benefit  of  it  to  another 
firm  or  to  their  successors  in  business  without  the  consent  of  the  author 
{Hole  V.  Bradbury,  1879,  12  Ch.  D.  886) ;  and  the  firm  to  whom  such 
benefit  has  purported  to  be  assigned  will  be  restrained  from  proceeding 
with  the  publication.  This  rule  extends  to  the  case  where  the  pub- 
lisher is  a  limited  company,  and  in  case  of  winding-up  the  Court  will 
restrain  the  receiver  from  assigning  the  benefit  of  a  publishing  agree- 
ment without  the  consent  of  the  author  {Griffith  v.  Tower  Publishing 
Co.,  [1897]  1  Ch.  21).    [See  further,  Copyright  ;  Encyclopedia.] 

Under  the  Newspaper  Libel  and  Kegistration  Act  of  1881,  44  &  45 
Vict.  c.  60,  s.  9,  the  duty  is  thrown  on  the  publisher  of  a  newspaper 
("  the  printers  and  publishers  for  the  time  being  ")  of  registering  the 
paper  at  Somerset  House  on  or  before  the  30th  July  in  every  year.  To 
neglect  to  make  this  return  involves  a  penalty  of  £25,  and  the  making 
of  a  false  or  misleading  return  is  visited  with  a  penalty  of  £100. 

The  publisher  of  a  book,  periodical,  or  newspaper,  is  primarily 
liable,  civilly  and  criminally,  for  libels  appearing  therein.  In  criminal 
cases,  however,  it  is  a  good  defence  to  prove  that  the  publication  was 
made  without  the  authority,  consent,  or  knowledge  of  the  defendant, 
and  that  the  said  publication  did  not  arise  from  any  want  of  due  care  or 
caution  on  his  part  (Lord  Campbell's  Act,  1843,  6  &  7  Vict.  c.  96,  s.  7). 
In  a  civil  action  the  publisher  of  a  newspaper  is  liable,  even  though 
the  publication  takes  place  in  his  absence  and  without  his  knowledge. 
A  publisher  is,  therefore,  justified  in  refusing  to  publish  a  book,  even 
after  it  has  been  set  up  in  type  by  him,  if  he  finds  it  contains  libellous, 
blasphemous,  or  otherwise  illegal  matter.     [See  Newspaper.] 

Puffer. — See  Auction  {Mock  Auction). 

Puis  darrein  continuance.— See  Pleading,  Vol.  XL 
p.  157. 

Puisne  (from  Fr.  puisn4) — Junior  or  inferior  in  rank.  The 
several  judges  and  barons  of  the  former  Common  Law  Courts  at  West- 
minster, other  than  the  chiefs,  were  called  puisne.  By  the  40  &  41  Vict. 
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c.  9,  8.  5,  a  "  puisne  judge "  is  defined  as  a  judge  of  the  High  Court 
other  than  the  Lord  Chancellor,  the  Lord  Chief-Justice  of  England, 
the  Master  of  the  Eolls,  the  Lord  Chief-Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Baron,  and  their  successors  respectively. 

Mulier  puisn6  is  the  younger  legitimate  brother,  preferred  before  an 
elder  brother  born  out  of  wedlock. 

Pull  Down.— See  Demolish. 

Pulpit. — Sermons  were  in  the  Primitive  Church  usually  preached 
from  the  steps  of  the  altar,  and  pulpits  were  only  used  on  special 
occasions  (Ayliffe,  Par.,  121).  Gradually,  however,  pulpits  became 
universal.  Canon  83  of  the  Canons  of  1603  provided  that  the  church- 
wardens or  questmen,  at  the  common  charge  of  the  parishioners,  in 
every  church,  should  provide  a  comely  and  decent  pulpit,  to  be  set  in  a 
convenient  place  within  the  same,  at  the  discretion  of  the  ordinary,  if 
any  question  should  arise,  and  to  be  seemly  kept  for  the  preaching 
of  God's  word.  Pulpits  were  occasionally  placed  outside  churches  for 
preaching  to  open-air  audiences,  as  at  Paul's  Cross,  at  the  north-eastern 
corner  of  the  churchyard  of  St.  Paul's  Cathedral,  and  (as  still  to  b6 
seen)  in  the  outer  court  of  Magdalen  College,  Oxford.  There  have 
been  several  instances  in  recent  years  of  the  erection  of  such  outdoor 
pulpits  in  connection  with  London  churches ;  and  it  is  said  that  the 
Paul's  Cross  pulpit  is  about  to  be  re-erected  under  a  recent  bequest  for 
the  purpose. 

[^Authorities.  —  Ayliffe,  Parergon ;  Steer,  Parish  Law,  5th  ed. ; 
Phillimore,  Ecd.  Law,  2nd  ed.] 

Pumping  Station. — In  B.  v.  Metropolitan  Board  of  Works 
1868,  L.  E.  4  Q.  B.  15,  it  was  held  that  sewers  were  not  rateable 
to  the  poor-rate,  on  the  ground  that  they  were  not  the  subject  of  a 
beneficial  occupation ;  but  that  a  pumping  station  was  rateable,  as  it 
had  an  occupation  value. 

Pumping"  Water.— With  regard  to  a  mine,  see  Strelley  v, 
Pearson,  1880,  15  Ch.  D.  113. 

Punctuation. — Owing  to  the  ease  with  which  marks  of 
punctuation  might  be  fraudulently  introduced  into  deeds  and  other 
written  legal  instruments,  their  presence  or  absence  is  not  regarded; 
and  according  to  some  authorities,  even  in  the  case  of  Statutes  of 
Parliament,  they  have  no  material  weight. 

Punjab. — See  BiiiTiSH  India. 

Pur  autre  vie. — See  Life,  Estates  for. 

Purchase;  Purchase  Money.— See  Sale  of  Goods; 
Vendor  and  Purchaser. 


PUKCHASER  FOE  VALUE  WITHOUT  NOTICE 


141 


Purchaser  for  Value  without  Notice. 

TABLE  OF  CONTENTS. 


Generally 141 

The    Three    Cases    put    by    Lord 
Westbdry  in  "  Phillips  v.  Phillips  "  141 

(1)  As  a  Defence  in  Applica- 
tion by  Owner  of  Legal 
Estate  to  the  Auxiliary 
Jurisdiction    .         .         .141 
(a)  Tlie  Effect    of    the 
Judicature  Act  of 
1873      in     Cases 
where    it     would 
have  been  allowed 
in  an  Application 
hy  Owner  of  Legal 


(^) 


(2) 


(3) 


Estate   for    Pro- 
duction of  Deeds 
and  Discovery 
As  to    Application 
for    Delivery    of 
Title-Deeds . 
The  Defence  to  a  Claim  in 
Respect  of  an  Equity  as 
distinguished    from     an 
Equitable  Estate     . 
The  Defence  of  Purchaser 
for  Value  without  Notice 
with  the  Legal  Estate     . 


Who  are  Porchasers 


142 


143 


144 


145 


146 


Generally. 

As  regards  cases  where  this  plea  is  coupled  with  the  legal  estate 
the  subject  is  as  important  now  as  before  the  Judicature  Acts,  but  as 
regards  cases  where  it  is  raised  without  the  legal  estate,  the  subject  has 
become  of  less  importance  since  the  Judicature  Act,  1873,  than  it  was 
before,  because  by  that  Act,  and  the  construction  put  upon  it  by  the 
Court  of  Appeal  and  House  of  Lords  in  Ind,  Coope  v.  Emmerson,  1886,  33 
Ch.  D.  323  ;  12  App.  Gas.  300,  infra,  the  defence  of  purchaser  for  value 
without  notice  by  the  owner  of  an  equitable  estate  has  been  destroyed 
in  one  large  class  of  cases,  i.e.  the  applications  to  what  was  called  the 
auxihary  jurisdiction  of  the  Court  of  Chancery. 


The  Three  Cases  put  by  Lord  Westbury  in  "  Phillips  v.  Phillips." 

To  understand  the  position,  it  must  be  remembered  that  formerly 
the  Court  of  Chancery  only  entertained  the  claims  of  plaintiffs  suing 
on  a  legal  title  in  certain  cases  which  are  thus  given  in  2  Z.  C.  Eq., 
1897  ed.,  p.  157  :— 

(1)  Under  what  was  called  the  "auxiliary  jurisdiction,"  i.e.  where  a 
plaintiff  suing  at  law  on  a  legal  title,  e.g.  in  ejectment  which  could  not  have 
been  maintained  in  Chancery,  applied  to  Chancery  for  assistance,  e.g.  in 
ordering  discovery  in  aid  of  the  action  which  the  Common  Law  Court  could 
not  grant. 

(2)  In  cases  where  Chancery  had  concurrent  jurisdiction  with  Courts  of 
law,  so  that  the  action  might  be  brought  either  at  law  or  in  equity,  as  in 
matters  of  dower  {Williams  v.  Lambe,  1791,  3  Bro.  C.  C.  264),  or  tithes 
(Collins  V.  Archer,  1830,  1  Russ.  &  M.  284). 

(3)  Where  Chancery  had  exclusive  jurisdiction,  as  in  foreclosure. 

(1)  In  Application  to  the  Auxiliary  Jurisdiction.  —  The  common 
instances  of  this  were  applications  by  a  plaintiff  suing  at  law  on  a  legal 
title  to  Chancery,  for  discovery,  production,  or  delivery  of  title-deeds, 
removal  of  long  terms  of  years  in  land,  and  bills  to  perpetuate 
testimony. 

The  leading  case  on  the  defence  of  purchaser  for  value  without 
notice  in  these  cases  is  Basset  v.  Nosworthy,  1673,  Rep.  t.  Einch,  120 ; 
23  E.  R.  55  ;  also  given  in  2  L.  C.  Eq.,  1897  ed.,  p.  150. 
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The  expressions  in  the  judgments  in  Basset  v.  Nosivorthy,  and  in 
some  of  the  old  cases,  were  so  general  in  terms  as  to  give  rise  to  a 
contention  that  in  no  case  would  Chancery  give  relief  as  against 
purchaser  for  value  without  notice  (see  Sug.  V.  &  P.,  14th  ed.,  pp.  Y87- 
798;  A.-G.  v.  Wilkins,  1853,  17  Beav.  285;  51  E.  K.  1043;  and  this 
was  strongly  argued  in  the  case  of  Phillips  v.  Phillips,  1862,  4  De  G., 
F.  &  J.  217;  45E.  II.  1164). 

The  judgment  of  Lord  Westbury  explains  the  cases  in  which  the 
defence  would  prevail  before  the  Judicature  Act.  He  says  that  the 
ordinary  instances  of  it  were — 

First,  where  an  application  is  made  to  an  auxiliary  jurisdiction  of 
the  Court  by  the  possessor  of  a  legal  title,  as  by  an  heir-at-law  (which 
was  the  case  in  Basset  v.  Nosworthy,  1673,  Fin.  102),  or  by  a  tenant  for 
life  for  the  delivery  of  title-deeds  (which  was  the  case  of  Wallwyn  v. 
Lee,  1803,  9  Ves.  24;  7  R.  R.  142),  and  the  defendant  pleads  that  he 
is  a  hond-fide  purchaser  for  valuable  consideration  without  notice. 
In  such  a  case  the  defence  is  good,  and  the  reason  given  is,  that  as 
against  a  purchaser  for  valuable  consideration  without  notice,  the 
Court  gives  no  assistance,  that  is,  no  assistance  to  the  legal  title.  But 
this  rule  does  not  apply  where  the  Court  exercises  a  legal  jurisdiction 
concurrently  with  Courts  of  law.  Thus  it  was  decided  by  Lord  Thurlow, 
in  Williams  v.  Lamhe,  1791,  3  Bro.  C.  C.  264,  that  the  defence  could 
not  be  pleaded  to  a  bill  for  dower ;  and,  by  Sir  J.  Leach,  in  Collins  v. 
Archer,  1830,  1  Russ.  &  M.  284,  that  it  was  no  answer  to  a  bill  for 
tithes.  In  those  cases  the  Court  of  equity  was  not  asked  to  give  the 
plaintiff  any  equitable  as  distinguished  from  legal  relief. 

The  second  class  of  cases  is  the  ordinary  one  of  several  purchasers 
or  incumbrancers,  each  claiming  in  equity,  and  one  who  is  later  and 
last  in  time  succeeds  in  obtaining  an  outstanding  legal  advantage,  the 
possession  of  which  may  be  a  protection  to  himself  or  an  embarrass- 
ment to  other  claimants.  He  will  not  be  deprived  of  this  advantage 
by  a  Court  of  equity.  To  a  bill  filed  against  him  for  this  purpose  by 
a  prior  purchaser  or  incumbrancer,  the  defendant  may  maintain  the 
plea  of  purchase  for  valuable  consideration  without  notice,  for  the 
principle  is  that  a  Court  of  equity  will  not  disarm  a  purchaser,  that  is, 
will  not  take  from  him  the  shield  of  any  legal  advantage.  This  is  the 
common  doctrine  of  the  tabula  in  naufragio.  [But  in  order  to  maintain 
the  plea  he  must  have  obtained  the  legal  estate  under  such  circum- 
stances that  it  is  not  inequitable  for  him  to  retain  it.  He  cannot  retain 
it  if  it  were  obtained  from  a  satisfied  mortgagee  and  the  conveyance  by 
such  mortgagee  defrauded  prior  equitable  incumbrancers  (Lord  Mac- 
naghten  in  Taylor  v.  Russell,  [1892]  A.  C.  244,  p.  259  ;  Stirling,  J.,  in 
Taylor  v.  London  and  County  Bank,  [1901]  2  Ch.  231).  Again,  the 
maxim  qui  prior  est  tempore  potior  est  jure  applies  between  equitable 
titles,  i.e.  unless  the  subsequent  purchaser  has  taken  a  conveyance  of 
the  legal  estate  or  such  a  conveyance  of  the  equitable  estate  as  would 
entitle  him  indefeasibly  to  call  for  the  legal  estate  {Isaac  v.  Wolsten- 
croft,  1892,  67  L.  T.  351).] 

Thirdly,  where  there  are  circumstances  that  give  rise  to  an  equity 
as  distinguished  from  an  equitable  estate — as,  for  example,  an  equity 
to  set  aside  a  deed  for  fraud,  or  to  correct  it  for  mistake — and  the 
purchaser  under  the  instrument  maintains  the  plea  of  purchaser  for 
valuable  consideration  without  notice,  the  Court  will  not  interfere. 

(a)  The  Effect  of  the  Judicature  Act  on  the  Defence. — The  Judicature 
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Act  of  1873  was  passed  in  order  to  abolish  the  separation  of  jurisdic- 
tions of  the  Chancery  and  Common  Law  Courts,  and  to  give  every 
branch  of  the  new  High  Court  power  to  administer  the  doctrine  both 
of  law  and  equity  (see  Judicature  Act,  1883,  s.  24,  sub-sees.  1,  2,  3,  4, 
5,  6,  and  7). 

By  sec.  24,  subs.  2,  it  is  enacted  that  the  Court  "  shall  give  to  every 
equitable  estate,  right,  or  ground  of  relief  so  claimed,  and  to  every 
equitable  defence  so  alleged,  such  and  the  same  effect  by  way  of  defence 
against  the  claim  of  such  plaintiff  or  petitioner,  as  the  Court  of  Chancery 
ought  to  have  given  if  the  same  or  the  like  matters  had  been  relied 
on  by  way  of  defence  in  any  suit  or  proceeding  instituted  in  that  Court 
for  the  same  or  the  like  purpose  before  the  passing  of  this  Act ; "  and 
by  sec.  25,  subs.  11,  it  is  enacted  that  "  generally  in  all  matters  not 
hereinbefore  particularly  mentioned,  in  which  there  is  any  conflict  or 
variance  between  the  rules  of  equity  and  the  rules  of  the  common  law 
with  reference  to  the  same  matter,  the  rules  of  equity  shall  prevail." 

As  after  the  passing  of  the  Judicature  Acts,  each  Court  had  cog- 
nisance in  law  and  equity,  and  the  distinction  between  the  auxiliary 
and  concurrent  jurisdictions  of  Chancery  was  abolished,  the  question 
then  arose  whether  the  saving  of  equitable  defences  in  sec.  24,  subs.  2, 
of  the  Judicature  Act  of  1873,  cited  supra,  or  the  enactment  in  sec.  25, 
that  where  there  was  a  conflict  equitable  rules  should  prevail,  would  or 
not  preserve  the  defence  of  purchaser  for  value  without  notice. 

This  question  was  put  in  issue  in  the  case  of  Ind,  Coope  v.  Emnursoriy 
1886,  33  Ch.  D.  323;  12  App.  Cas.  300,  an  action  in  the  Chancery 
Division  by  plaintiff,  claiming  on  a  legal  title,  ejectment,  discovery, 
production,  and  delivery  of  deeds.  From  the  report  in  33  Ch.  D.  p.  324, 
it  appears  that  the  only  thing  before  the  Court  was  the  summons  for 
production,  and  that  there  was,  and  could  be,  only  an  order  for  discovery 
and  production,  but  the  reasoning  of  the  judgments  appears  to  extend 
to  delivery  of  deeds  and  whatever  was  necessary  for  giving  full  relief, 
and  to  show  that  the  plea  cannot  be  maintained  as  against  plaintiffs 
claiming  under  a  legal  title  in  those  cases  in  which,  before  the  Judica- 
ture Act  of  1873,  the  plaintiff  would  have  sued  at  law,  and  applied  to 
the  auxiliary  jurisdiction  of  the  Court  of  Chancery,  i.e.  in  the  first  of 
the  three  cases  stated  by  Lord  Westbury  in  Phillips  v.  Phillips,  supra. 

(h)  Delivery  of  Title-Deeds.  —  Although  before  the  Judicature  Act 
the  Court  in  several  cases  allowed  the  plea  of  purchaser  for  value  with- 
out notice  to  an  application  by  a  legal  owner  for  delivery  (see  Wallwyn 
V.  Lee,  1803,  9  Ves.  24;  32  E.  R.  509;  7  R.  R.  142;  and  Joyce  v.  De 
Moleyns,  1845,  2  Jo.  &  Lat.  374),  these  cases  were  distinguished  as  not 
applicable  where  delivery  of  the  deeds  was  necessary  to  give  complete 
relief  in  a  case  in  which  the  Court  had  jurisdiction  over  the  whole 
matter. 

In  Newton  v.  Newton,  1868,  L.  R.  6  Eq.  135 — a  trustee  of  funds 
invested  on  a  mortgage  in  his  name  deposited  the  deeds,  without  notice  of 
the  trust,  to  secure  an  advance  to  himself — it  was  held  by  Romilly,  M.R., 
that  the  cestui  que  trust  was  not  only  entitled  to  priority  over  the  mort- 
gagees by  deposit,  but  also  to  delivery  of  the  deeds,  and  he  based  his 
decision  as  to  the  deeds  on  the  ground  that  the  mortgagees  had  no 
interest  whatever  in  the  trust  fund.  In  the  judgment  in  the  Court  of 
Appeal  in  the  same  case,  Lord  Hatherley  said  (see  4  Ch.  143,  p.  145) : — 

There  appears  to  us  to  be  a  material  distinction  between  such  a  case 
as  Wallwyn  v.  Lee,  1803,  9  Ves.  142 ;  7  R.  R.  142,  and  cases  in  which 
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either  in  consequence  of  the  fund  being  in  Court,  as  in  Stackhmise 
V.  Countess  of  Jersey,  1841,  1  John.  &  H.  721 ;  70  E.  R.  933,  or  in  conse- 
quence of  the  legal  estate  being  outstanding  in  a  trustee,  and  the 
beneficial  interest  being  claimed  by  several  adverse  but  equally  innocent 
purchasers  for  value  without  notice,  the  Court  is  called  upon  to  declare, 
and  does  declare,  the  right  to  the  fund  or  estate  in  question.  In  such 
cases  the  Court  is  necessarily  called  upon  to  make,  and  does  make 
a  decree  against  some  one  or  more  of  such  purchasers  for  value,  but  as 
(in  the  language  of  Lord  St.  Leonards  in  Smith  v.  Chichester,  1842, 
2  Dr.  &  War.  402)  "it  is  clearly  settled  that  the  right  to  the  estate 
confers  the  right  to  the  possession  of  the  title-deeds,"  such  a  decree 
would  be  obviously  incomplete  in  a  material  particular  if,  while  declar- 
ing the  plaintiff  to  be  absolutely  entitled  to  the  whole  beneficial  interest 
in  the  estate,  it  left  the  title-deeds  in  the  possession  of  one  of  the 
defendants  claiming  to  hold  them  under  an  adverse  title  which  the 
same  decree  declared  to  have  no  valid  foundation. 

In  other  cases,  before  the  Judicature  Act  of  1873,  or  in  the  case 
of  suits  commenced  before  that  Act  came  in  force,  the  Courts  have 
allowed  the  plea  to  a  claim  for  delivery  of  title-deeds  (see  Hunt  v.  Elmes, 
1860,  2  De  G.,  F.  &  J.  578  ;  45  E.  R.  745 ;  Heath  v.  Crealoch,  1873,  L.  R. 
18  Eq.  215 ;  L.  R.  10  Ch.  22),  where  the  L.JJ.  refused  to  order  delivery 
of  the  deeds  in  a  foreclosure  action ;  the  bill  in  this  case  was  filed  in 
1870;  and  see  Thorpe  v.  Holdsworth,  1868,  L.  R.  7  Eq.  139;  Waldy 
V.  Gray,  1875,  20  Eq.  238,  where  the  bill  was  filed  in  August  1873 ;  and 
V.-C.  Bacon  refused  to  order  delivery. 

In  cases  since  the  Judicature  Act,  delivery  has  been  ordered  {James 
V.  Giles,  1880,  W.  K  170;  Cooper  v.  Vesey,  1882,  20  Ch.  D.  611; 
Manners  v.  Mew,  1888,  29  Ch.  D.  775 ;  In  re  Ingham,  [1893]  1  Ch. 
361). 

It  has  been  suggested,  however,  that  on  the  principle  stated  by  Lord 
Romilly  in  Newton  v,  Newton,  1868,  L.  R.  6  Eq.  141 ;  Thorpe  v.  Holds- 
worth,  1868,  L.  R.  7  Eq.  139  ;  and  Heath  v.  Crealoch,  supra,  the  Court 
would  not  order  delivery  of  the  title-deeds  by  a  purchaser  for  value 
without  notice,  if  the  delivery  were  not  a  necessary  incident  to  giving 
complete  effect  to  a  decree  of  the  Court,  at  least  where  the  person  who 
has  obtained  the  deeds  has  some  interest  in  the  property.  The  later 
decisions,  however,  i.e.  in  particular  the  judgment  of  Stirling,  J.,  in  In  re 
Ingham,  [1893]  1  Ch.  361,  and  the  judgments  in  Ind,  Coope  v.  Emmerson 
and  Cooper  v.  Vesey,  supra,  seem  to  be  against  this  suggestion. 

(2)  The  Defence  to  a  Claim  in  Respect  of  an  Equity  as  distinguished 
from  an  Equitable  Estate. — In  Ind,  Coope  v.  Emmerson,  supra,  1886,  33 
Ch.  D.  329 ;  1887,  12  App.  Cas.  300,  the  distinction  between  cases  of 
equitable  estates  and  equities  was  not  touched  by  the  decision.  It 
only  dealt  with  the  question  whether  or  not  the  defence  was  avail- 
able in  what  before  the  Judicature  Acts  would  have  been  an  application 
to  the  auxiliary  jurisdiction  of  Chancery,  and  it  was  not  necessary 
to  deal  with  the  distinction  between  equitable  estates  and  "  equities ; " 
and  in  giving  judgment  in  the  House  of  Lords,  Lord  Selborne  referred 
to  the  decision  of  Lord  Westbury  in  Phillips  v.  Phillips,  as  regards  the 
concurrent  jurisdiction,  without  commenting  on  the  case  put  by  him,  in 
which  he  held  the  defence  would  be  available. 

In  this  case,  where  the  plaintiff  was  claiming  an  "  equity,"  as  dis- 
tinguished from  an  equitable  estate,  the  whole  jurisdiction  was  necessarily 
in  equity.     And  it  seems  that  there  is  nothing  in  the  Judicature  Acts, 
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or  the  decision  of  the  House  of  Lords  in  Ind,  Goope  v.  Emmerson,  swpra,  to 
disturb  the  third  rule  laid  down  by  Lord  Westbury  in  Phillips  v.  Phillips, 
supra  ;  and  in  a  case  since  the  Judicature  Acts  {Cave  v.  Cave,  1880,  15 
Ch.  D.  639),  Fry,  J.,  referred  to  this  distinction  taken  by  Lord  Westbury 
in  Phillips  V.  Phillips,  1862,  4  De  G.,  F.  &  J.  217 ;  45  E.  E.  1164,  cited 
supra,  between  an  equitable  estate  and  an  equity,  and  the  rule  that  the 
defence  would  not  be  good  as  against  a  claim  in  respect  of  an  "  equitable 
estate,"  but  that  it  would  be  good  "  where  there  are  circumstances  that 
give  rise  to  an  equity  as  distinguished  from  an  equitable  estate,  as,  for 
example,  an  equity  to  set  aside  a  deed  for  fraud,  or  to  correct  it  for 
mistake."  Fry,  L.J.,  treats  this  as  a  binding  statement  of  the  law,  and 
says,  "  Now  the  question  I  have  to  determine  is  this.  Is  the  right  of 
the  parties  to  follow  this  money  into  the  land  an  equitable  estate 
or  interest,  or  is  it  an  equity  as  distinguished  from  an  equitable 
estate  ? "  And  his  decision  is  based  on  the  ground  that  it  was  an 
equitable  estate. 

Still  it  does  not  appear  in  the  facts  of  the  case  that  it  was  necessary 
for  the  decision  to  deal  with  the  rule  as  to  equities. 

It  is  to  be  observed  that  the  cases  of  Finch  v.  Shaw  and  Colyer 
y.  Finch,  1854,  19  Beav.  500;  52  E.  E.  445;  and  5  H.  L.  C.  913;  10 
E.  E.  1159,  were  referred  to  by  Lord  Westbury  in  Phillips  v.  Phillips ^ 
supra,  and  therefore  the  expressions  in  them  which  seem  not  to 
recognise  the  distinction  between  equities  and  equitable  estates  must 
have  been  treated  by  Lord  Westbury,  as  to  be  explained  by  the  question 
at  issue  in  other  cases  whether  the  plea  was  an  answer  to  a  bill  for 
foreclosure. 

And  until  there  is  an  express  decision  to  the  contrary,  the  statement 
of  the  law  by  Lord  Westbury  and  Mr.  Justice  Fry  must  be  taken  as 
correct,  although  there  is  some  difficulty  in  extracting  the  principle  as 
a  ground  of  decision  in  any  of  the  earlier  authorities. 

Bell  V.  Cundall,  decided  in  1750,  Amb.  101 ;  27  E.  E.  63,  is  referred 
to  as  an  old  case  establishing  the  doctrine.  In  that  case  there  was 
a  bill  in  Chancery  to  rectify  a  mistake  in  a  common  recovery,  it  appear- 
ing that  the  remainderman,  "  upon  the  foot "  of  the  mistake,  had  sold 
for  valuable  consideration ;  Lord  Hardwicke  refused  as  against  the 
purchaser  to  enforce  the  equity  to  correct  the  mistake.  It  does  not 
appear  whether  the  purchaser  had  got  the  legal  estate  or  not.  See  also 
observations  in  Bowen  v.  Evans,  1844, 1  Jo.  &  Lat.  178,  see  p.  263,  where 
no  conveyance  had  been  made ;  see  also,  as  to  a  deed  being  executed  by 
parties  in  ignorance  or  mistake  as  to  their  rights.  Maiden  v.  Menill,  1749, 
2  Atk.  8 ;  26  E.  E.  402 ;  Marshall  v.  Collett,  1835,  1  Y.  &  C.  Ex.  238 ; 
41  E.  E.  254 ;  and  see  judgment  of  Knight-Bruce,  V.-C,  in  Penny 
V.  Watts,  1848,  2  De  G.  &  Sm.  501,  see  p.  521 ;  64  E.  E.  224.  [Where 
there  is]  an  equity  to  set  aside  a  deed  for  fraud  [a  purchaser  for  value 
without  notice  from  the  person  claiming  under  it,  even  if  such  person 
has  committed  the  fraud  and  whether  the  purchaser  takes  a  legal  or  an 
equitable  estate,  cannot  be  attacked  by  the  persons  defrauded]  {Sturge 
V.  Starr,  1833,  2  Myl.  &  K.  195 ;  39  E.  E.  918 ;  Lloyd's  Bank  v.  Bullock, 
[1896]  2  Ch.  192). 

(3)  The  Defence  of  Purchaser  for  Value  without  Notice  with  the  Legal 
Estate. — The  plea  of  purchaser  for  value  without  notice,  together  with 
the  legal  estate,  is  still  available  both  against  equitable  estates  as  well 
as  equities.  [But  such  a  purchaser  is  not  entitled  to  the  protection  of 
the  Court  where  he  has  been  guilty  of  gross  negligence,  e.g.  in  refraining 
VOL.  XII.  10 
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from  inquiry  as  to  the  title-deeds  {Oliver  v.  Hinton,  [1899]  2  Ch.  264; 
Benvick  &  Go.  v.  Price,  [1905]  1  Ch.  632;  Aldritt  v.  Maconchy,  [1906] 
1  Ir.  R.  416).] 

Lord  Westbury,  in  Phillips  v.  Phillips^  only  puts  the  case  of  a  man 
advancing  his  money  without  notice,  and  subsequently,  after  notice  of 
a  prior  equitable  encumbrance,  obtaining  the  legal  estate,  and  claiming 
the  protection  of  it  against  the  equitable  encumbrance.  This  is  simply 
"  tacking  "  {q.v.).  In  the  case  of  tacking,  the  sine  qud  non  is  that  the 
money  should  have  been  advanced  without  notice.  With  some  excep- 
tions, this  will  be  sufficient,  and  the  legal  estate  may  be  acquired  after 
notice  of  a  prior  equitable  estate.  The  rule  applies  with  still  greater 
force  to  give  the  right  to  protection  of  the  legal  estate  where  the  legal 
estate  is  obtained  without  notice  at  the  same  time  as  the  payment  of  the 
money  (Pilcher  v.  Rawlins,  1871,  L.  R.  7  Ch.  274;  Jones  v.  Powles, 
1834,  3  Myl.  &  K.  581 ;  40  E.  R.  222 ;  41  R.  R.  137,  discussed  and 
approved  of  by  V.-C.  Wood  in  Carter  v.  Carter,  1857,  3  Kay.  &  J.  638 ; 
69  E.  R.  1256 ;  Young  v.  Young,  1867,  L.  R.  3  Eq.  801 ;  Kettlewell 
V.  Watson,  1884,  26  Ch.  D.  501 ;  and  see  2  L.  C.  Eq.,  1897  ed.,  pp. 
168-170;  Cave  v.  Cave,  1881,  15  Ch.  D.  639 ;  and  per  Wright,  J.,  Powell 
V.  London,  etc.,  [1893]  1  Ch.  615). 

And  see,  as  to  the  position  where  the  purchaser  has  only  to  get  some 
ministerial  act  done  to  complete  his  legal  title,  Powell  v.  London  and 
Provincial  Bank,  [1893]  1  Ch.  610,  and  the  discussion  of  the  authorities 
in  that  case  by  Wright,  J.  But  as  all  these  cases  depend  on  the  same 
principle  as  those  of  tacking,  which  are  the  most  common,  they  are 
treated  infra,  under  that  head. 

Who  are  Purchasers. 

In  the  leading  case  of  Basset  v.  Nosworthy,  1673,  Fin.  102 ;  2  L.C.  Eq., 
1897  ed..  Lord  Keeper  Finch  said :  "  In  purchases  the  question  is  not 
whether  the  consideration  be  adequate,  but  whether  'tis  valuable,  for  if 
it  be  such  a  consideration  as  will  make  the  defendant  a  purchaser  within 
the  Statute  of  Elizabeth,  and  bring  him  within  the  protection  of  that  * 
law,  he  ought  not  to  be  impeached  in  equity."  Sir  T.  Plumer,  V.-C,  in 
Gopis  V.  Middleton,  1817,  2  Madd.  410 ;  17  R.  R.  226,  see  p.  432,  cited 
this  statement  with  approval,  and  after  reviewing  many  other  cases,  held 
that  mere  inadequacy  of  price  to  invalidate  a  contract  must  per  se  be  so 
excessive  as  to  be  demonstrative  of  fraud. 

It  seems  that  it  is  sufficient  to  bring  a  person  within  the  title 
"  purchaser  "  within  the  rule,  if  he  gives  any  valuable  consideration  in 
good  faith  (see  the  cases  of  Thorndike  v.  Hunt,  1859,  3  De  G.  &  J.  Ch. 
563 ;  44  E.  R.  1386  ;  Taylor  v.  Blakelock,  1886,  32  Ch.  D.  560 ;  and  Case 
V.  James,  1861,  29  Beav.  512 ;  54  E.  R.  726 ;  3  De  G.,  F.  &  J.  256,  and 
45  E.  R.  876). 

Purchase,  Words  of. — A  phrase  which  usually  occurs  in 
the  statement  of  the  rule  in  Shelley s  Case,  in  contrast  with  "words 
of  limitation."  Words  in  a  deed  limiting  an  estate  to  the  "heirs  of 
X."  sometimes  operate  to  confer  an  estate  directly  upon  the  person  who 
is  heir  of  X.  at  his  death,  who  in  that  case  takes  as  a  purchaser,  or 
by  purchase.     The  words  "  heirs  of  X."  are  then  words  of  purchase. 

On  the  other  hand,  the  words  may  merely  serve  to  define  the 
quantum  of  estate  taken  by  X.  under  the  deed,  and  in  that  case  the 
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words  are  words  of  limitation;  and  the  heir  of  X.,  if  the  estate  were 
suffered  to  descend  to  him,  would  take  by  decent,  and  not  by  purchase 
(see  Limitation,  Words  of). 

The  words  "by  purchase"  are  introduced  in  settlements  of  per- 
sonalty to  prevent  the  application  of  the  rule  against  perpetuities,  for 
if  personal  estate  were  directed  to  devolve  upon  tenants  in  tail  generally 
by  descent  as  well  as  purchase  there  might  be  a  succession  of  such 
tenants  who  might  die  under  age,  and  the  vesting  postponed  indefinitely, 
(Wats.  Eq.,  p.  245). 

Purgation  of  Contempt.— See  Contempt  of  Court. 

Purlieu. — Purlieu  is  defined  by  Man  wood  as  "  a  certain  territory 
of  ground  adjoining  unto  the  forest,  meered  and  bounded  with  immov- 
able marks,  meers,  and  boundaries  known  by  matter  of  record  only ; 
which  territory  of  ground  was  once  forest-land,  and  afterwards  dis- 
afforested by  the  perambulations  made  for  the  severing  of  the  new 
forests  from  the  old."  Purlieus  came  into  existence  by  means  of  the 
Carta  de  foresta  granted  in  the  reign  of  King  John,  and  confirmed  by 
•9  Hen.  III.  and  25  Edw.  i.,  and  many  other  statutes.  "The  Statute 
Carta  de  foresta  hath  been  above  thirty  times — and  lastly,  in  4  Hen.  v. 
— confirmed  and  enacted,  and  commanded  to  be  put  in  execution  '* 
{Co.  4  Inst.y  303).  This  charter  gave  permission  for  the  disafforesta- 
tion  of  those  lands  which  had  been  made  forests  in  the  reigns  of 
Henry  ii.,  Richard  i.,  and  John.  Purlieus  are  lands  disafforested  by 
perambulations. 

The  disafforestation  did  not  give  a  general  liberty  to  any  man  to 
hunt  in  the  purlieu,  but  was  made  only  for  the  benefit  of  the  owners 
of  the  land,  for  "  the  King  hath  a  property  in  beasts  escaping  out  of  the 
forest  into  the  purlieu  against  every  man,  but  against  the  owners  of 
the  woods  and  lands  in  which  they  are." 

Though  wild  beasts  are  out  of  the  forest  and  in  the  purlieus,  yet  the 
King  hath  still  a  property  in  them  (anno  7  Hen.  vi.,  per  Cockeine,  J.). 
A  prescription  is  not  good  to  hunt  those  beasts  which  escape  out  of  the 
iorest  into  the  purlieus  (13  Hen.  vii.,  fo.  10,  placeto  14). 

As  to  the  question  whether  rights  of  common  were  destroyed  by  the 
<iisafforestation  upon  the  Statutes  of  Carta  de  Foresta,  see  B.  v.  Bodley, 
Hard.  437 ;  Jenning  v.  Bocke,  Pal.  93. 

[^Authorities. — Man  wood,  Forest  Laws  ;  Co.  4  Inst.l 

Purlieu -man. — A  purlieu-man  is  he  that  hath  free  lands 
within  the  purlieu  to  the  yearly  value  of  forty  shillings  per  annum 
{Com.  Dig.).  Those  who  possessed  lands  of  that  value  might  keep  grey- 
hounds there  (Co.  Inst,  303).  A  purlieu-man  finding  any  wild  beasts  in 
his  purlieu,  may  hunt  them  towards  the  forest,  because  he  has  a  property 
in  them  ratione  soli,  and  if  he  begins  the  course  in  his  own  lands,  he  may 
follow  the  chase  through  any  man's  grounds  whatsoever ;  but  if  the  beast 
return  towards  the  forest,  he  must  not  forestall  him  with  dogs  or  any 
manner  of  engine  whatever  (Assises  of  Woodstock  (anno  30  Hen.  ii.), 
art.  13).  He  may  hunt  and  kill,  provided  he  does  it  without  forestalling 
<Co.  4  Inst.,  303). 

If  the  beast  once  recover  the  Jilum  foresta^  before  the  dog  fastens,  then 
it  is  absolutely  the  King's  or  the  owner's  of  the  forest ;  but  if  the  dog 
iastens  on  the  deer  before  it  recovers  the  boundaries  thereof,  and  by  the 
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force  and  strength  of  the  beast  is  drawn  into  the  forest,  and  the  beast  is 
killed  there,  the  purlieu-man  may  enter  the  forest  and  take  and  carry- 
away  the  deer  (Manwood). 

The  following  rules  are  given  by  Manwood,  contrary  to  which  the 
ancient  usage  and  policy  of  the  forest  laws  have  always  prohibited 
purlieu-men  to  hunt : — 

1.  He  may  not  hunt  in  the  night-time  (Assisa  de  Woodstock,  art.  13). 

2.  He  may  not  hunt  on  the  Sunday  (Dyer,  fo.  168,  placeto  17). 

3.  He  may  not  hunt  in  the  Fence  Month. 

4.  He  may  not  hunt  oftener  than  three  days  in  one  week. 

5.  He  may  not  hunt  with  any  more  company  than  his  own  servants. 

6.  He  may  not  hunt  within  forty  days  next  after  the  King's  general 
hunting  in  the  forest. 

7.  He  may  not  hunt  within  forty  days  next  before  the  King's  general 
hunting  in  the  forest. 

8.  He  may  not  (after  notice)  hunt  in  the  purlieu,  when  the  forester 
is  serving  a  warrant  near  the  borders  of  the  purlieu,  to  hinder  him  from 
such  service. 

9.  He  may  not  hunt  with  any  manner  of  forestalling  or  other  engine 
to  take  the  deer,  neither  with  gun  nor  cross-bow,  but  only  by  chasing 
with  his  dogs. 

10.  He  may  not  hunt  a  deer  out  of  season,  though  it  is  found  in  his 
own  purlieu. 

[Authorities. — Manwood,  Forest  Laws,  tit.  "  Purlieu ; "  Comyns,  Digest,. 
tit.  "  Chase,"  1 ;  3  Cruise,  Digest,  xxvii.  6 ;  Co.  4  Inst.  303.] 

Purporting". — ^When  power  is  given  to  do  something " purport- 
ing "  to  have  a  certain  effect,  it  will  seem  to  prevent  objections  being 
urged  against  the  validity  of  the  act  which  might  otherwise  be  raised.. 
Thus  where  a  mortgage  deed  contained  a  power  of  sale  to  be  exercised 
by  the  mortgagee  after  default  with  a  proviso  that,  upon  any  sale  pur- 
porting to  be  made  in  pursuance  of  the  power,  the  purchaser  should  not 
be  bound  to  inquire  whether  default  had  been  made  in  payment  of  any 
principal  and  interest,  or  as  to  the  expediency  of  selling,  etc.,  it  was  held 
that  a  sale  which  was  made  under  that  proviso  to  a  hoiid-fide  purchaser 
without  notice  was  valid,  even  though  it  turned  out  on  balancing  accounts 
that  nothing  was  due  to  the  seller.  It  was  said  that  the  word  "pur- 
porting "  showed  that  the  transaction  might  really  not  be  a  sale  at  all, 
that  is,  that  the  power  would  not  be  really  exercisable,  yet  that  the 
mortgagee  should  have  absolutely  vested  in  him  the  right  to  sell  so  as 
to  give  a  good  title  {Dicker  v.  Angerstein,  1876,  3  Ch.  D.  600).  In  the 
corresponding  proviso  in  the  statutory  power  of  sale  in  the  Convey- 
ancing Act,  1881,  44  &  45  Vict.  c.  41,  s.  21  (2),  the  phrase  is  "pro- 
fessed exercise,"  and  not  "purporting"  (see  Hare  v.  Copland,  1862,. 
13  Ir.  Com.  L.  426). 

PurpriSC,  a  close  or  enclosure;  as  also  the  whole  compass  of 
a  manor. 

Pursuance;  Pursuant.— "It  is  obvious  that  the  pro- 
visions in  numerous  statutes  which  limit  the  time  and  regulate  the- 
procedure  for  legal  proceedings  for  compensation,  for  acts  done  in 
the  execution  of  his  office  by  a  justice  or  other  person,  or  '  under '  or 
*  by  virtue '  or  *  in  pursuance '  of  his  authority,  do  not  mean  what  the- 
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words,  in  their  plain  and  unequivocal  sense,  convey ;  since  an  act  done 
in  accordance  with  law  is  not  actionable,  and  therefore  needs  no  special 
statutory  exception.  Such  provisions  are  obviously  intended  to  protect, 
under  certain  circumstances,  acts  which  are  not  legal  or  justifiable;  and 
the  meaning  given  to  them  by  a  great  number  of  decisions  seems,  in  the 
result,  to  be  that  they  give  protection  in  all  cases  where  the  defendant 
did,  or  neglected  what  is  complained  of,  under  colour  of  the  statute ;  that 
is,  being  within  the  general  purview  of  it,  and  with  the  honest  intention 
of  acting  as  it  authorised,  though  he  might  be  ignorant  of  the  existence 
of  the  act ;  and  actually,  whether  reasonably  or  not,  believing  in  the 
existence  of  such  facts  or  state  of  things  as  would,  if  really  existing,  have 
justified  his  conduct"  (Maxwell,  350). 

See  the  following  cases : — Hermann  v.  Seneschal,  1862,  32  L.  J.  C.  P. 
43 ;  Roherts  v.  Orchard,  1863,  2  H.  &  C.  769  ;  Selmes  v.  Judge,  1871, 
L.  R  6  Q.  B.  724;  Chamherlain  v.  King,  1871,  L.  E.  6  C.  P.  474;  Agnew 
V.  Johson,  1877,  47  L.  J.  M.  C.  67 ;  Hughes  v.  B^icJdand,  1846,  15  Mee.  & 
W.  346;  Lea  v.  Facey,  1887,  19  Q.  B.  D.  352;  Greenway  v.  Hurd,  1792, 
4  T.  E.  553. 

The  omission  to  do  something  which  ought  to  be  done  in  order  to  the 
complete  performance  of  a  duty  imposed  on  a  public  body  by  Act  of 
Parliament,  amounts  to  "an  act  done,  or  intended  to  be  done,  in  pursu- 
ance of  the  Act,"  within  the  meaning  of  the  clause  requiring  notice 
of  action  to  be  given  to  the  public  body  {Wilson  v.  Halifax,  1868, 
37  L.  J.  Ex.  44). 

"Persons  acting  in  the  execution  of  this  Act,"  sec.  19  of  the  Special 
Constables  Act,  1  &  2  Will.  iv.  c.  41,  see  Bryson  v.  Russell,  1884,  54 
L.  J.  Q.  B.  144.    See  also  Public  Authorities  Protection  Act. 

Pursuit  of  Criminals.— See  Arrest,  Vol.  I.  p.  572;  Hue 
AND  Cry,  Vol.  VI.  p.  637. 

Pursuit  of  Game— Sec.  30  of  the  Game  Act,  1831,  1  &  2 
Will.  IV.  c.  32,  makes  it  an  offence  to  "  commit  a  trespass  by  entering  or 
being  in  the  daytime  upon  any  land  in  search  of  or  in  pursuit  of  game." 
The  section  does  not  apply  to  a  case  where  the  game  alleged  to  be  searched 
for  was  dead  at  the  time  {Kenyon  v.  Hart,  1865,  34  L.  J.  M.  C.  87).  In 
this  case  the  bird  rose  on  land  where  the  shooter  had  a  right  to  shoot  and 
was  shot  in  the  air  while  over  the  land  alleged  to  have  been  trespassed  on. 
A  person  who,  being  on  his  own  land,  shoots  a  pheasant  on  the  land  of 
another,  and  goes  on  such  land  to  pick  the  bird  up,  commits  the  trespass 
of  entering  land  in  pursuit  of  game  within  the  meaning  of  sec.  30,  the 
shooting  and  picking  up  the  bird  being  one  transaction  (Osbond  v. 
Meadows,  1862,  31  L.  J.  M.  C.  238).  In  this  case  it  was  left  undecided 
whether  it  was  a  trespass  to  enter  a  land  to  pick  up  dead  game.  But  see 
Tanton  v.  Jervis,  1879,  43  J.  P.  874. 

The  tenant  of  land  who  has  not  the  right  of  killing  the  game  cannot 
authorise  others  to  take  the  game  thereon  (s.  30),  and  if  he  himself 
pursues  on  the  land  game  which  he  has  not  the  right  to  kill,  incurs 
penalties  under  sec.  12.     See  Game  Laws. 

Pursuivants.— See  Heralds. 

Purveyance. — The  prerogative  of  purveyance  and  pre-emption 

was  a  right  enjoyed  by  the  Crown  of  buying  up  provisions  and  other 
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necessaries,  by  the  intervention  of  the  King's  purveyors,  for  the  use  of 
his  royal  household,  at  an  appraised  valuation  in  preference  to  all 
others,  and  even  without  the  consent  of  the  owner ;  and  also  of  forcibly 
impressing  the  carriages  and  horses  of  the  subject  to  do  the  King's 
business  on  the  public  roads,  however  inconvenient  to  the  proprietor, 
upon  paying  him  a  settled  price.  It  was  a  royal  right  of  spoil.  By  the 
Statute  12  Cha.  ii.  c.  24,  it  is  provided  "  that  no  person,  by  colour  of 
buying  or  making  provision  or  purveyance,  shall  take  anything  of  any 
subject,  without  the  full  and  free  consent  of  the  owner,  obtained  without 
menace  of  force,"  etc. 

Purview — That  part  of  an  Act  of  the  legislature  which  begins 
with  the  words,  "  Be  it  enacted,"  etc.,  and  ends  before  the  repealing 
clause.  According  to  Cowel,  this  word  also  signifies  a  conditional  gift 
or  grant.  It  is  said  to  be  derived  from  the  French  pourvu,  provided. 
It  also  implies  a  condition. 

Put — An  option  which  a  party  has  of  delivering  stock  at  a  certain 
time  in  pursuance  of  a  contract,  the  other  party  to  the  contract  being 
bound  to  take  the  stock  at  the  price  and  time  therein  specified. 

Put  in  pleading  means  to  select;  to  demand:  as,  "the  said  J.  S. 
puts  himself  upon  the  country ; "  that  is,  he  selects  the  trial  by  jury  as 
the  mode  of  settling  the  matter  in  dispute,  and  does  not  rely  upon  an 
issue  in  law. 

Putts  and  Refusals— A  name  for  time  bargains.  See 
Gaming  (and  Wagering),  Vol.  VI.,  at  p.  341. 

Puture — A  custom  claimed  by  foresters,  and  sometimes  by  bailiffs 
of  hundreds  to  receive  victuals  for  themselves,  their  servants,  horses,  and 
dogs,  from  those  within  the  perambulation  of  the  forest  or  hundred, 
when  they  might  come  there. 

By  25  Edw.  iii.  st.  5,  c.  7  (1351),  no  forester  or  keeper  of  forest  or 
chase,  nor  any  other  minister  shall  make  or  gather  sustenance,  nor  other 
gathering  of  victuals,  nor  other  thing  by  colour  of  their  office  against 
any  man's  will,  within  their  bailiwick  or  without,  but  that  which  is  due 
of  old  right,  that  is,  those  fees  which  time  out  of  mind  they  ought  to 
have  within  that  forest,  and  as  shall  appear  to  be  due  by  the  oath  of 
twelve  regarders. 

[Authority. — Coke,  4  Inst.,  307.] 

Pyrotechnic  Lights.— See  Explosives;  Firewoeks. 


Quaarens  non  invenit  plegium— The  plaintiff  has  not 

found  pledge.  The  return  made  by  the  sheriff  to  a  writ  directed  to  him 
with  this  clause,  namely.  Si  A.  fecerit  B.  securum  de  clamor e  suo  prose- 
quendo,  etc.,  when  the  plaintiff  has  neglected  to  find  sufficient  security. 

Quaker. — See  Nonconformist. 

Qualification. — That  which  makes  any  person  fit  to  do  a 
certain  act ;  also  abatement,  diminution.  The  circumstance  or  group  of 
circumstances  whereby  an  individual  is  rendered  eligible  for  a  post  is 
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called  his  qualification,  e.g.  in  a  case  of  the  directors  of  public  and 
joint-stock  companies,  with  whom  the  possession  of  a  prescribed  num- 
ber of  shares  is  usually  made  the  qualification.  Any  incident  annexed 
to  a  right,  e.g,  an  inherent  reciprocal  obligation,  is  also  called  a 
qualification  of  the  right. 

An  annual  Act  used  to  be  passed  indemnifying  persons  who  have 
omitted  to  qualify  themselves  for  certain  offices  and  employments,  and 
to  extend  the  time  limited  for  those  purposes.  See  26  &  27  Vict.  c.  107. 
But  now  by  the  29  Vict.  c.  22  it  is  rendered  unnecessary  to  make  and 
subscribe  declarations  theretofore  required  as  a  qualification  for  offices 
and  employments. 

The  Qualification  Act  to  kill  game  (22  &  23  Car.  ii.  c.  25),  abolished 
by  1  &  2  Will.  IV.  c.  32. 

The  Qualification  of  Justices  Act,  1875,  38  &  39  Vict.  c.  54, 
repealed  by  6  Edw.  vii.  c.  16. 

"The  same  qualification"  (6  Vict.  c.  18,  s.  4)  means  the  same  pro- 
perty {Burton  v.  Gerij,  1847,  5  C.  B.  7  ;  75  E.  K.  670).  As  to  qualification 
for  owning  British  ships,  see  sec.  1,  Merchant  Shipping  Act,  1894 ; 
and  as  to  qualification  for  medical  practitioner  on  board  ship,  ibid., 
s.  303. 

Qualified  Fee;  Qualified  Property.— A  Base  Eee 

(Vol.  II.  p.  328)  is  also  described  as  a  qualified  fee  (see  also  Estates  of 
Inheritance,  Vol.  V.  pp.  341,  348).  The  interest  of  the  bailee  in  the 
goods  is  described  as  a  qualified  or  special  property  (see  Bailments, 
Vol.  I.  p.  675). 

Quality  and  Quantity  of  Estate.— See  Estates. 

Quality  IVIarkS.— In  Cox  v.  Bruce,  1887,  18  Q.  B.  D.  147, 
a  bill  of  lading  signed  by  the  captain  of  a  ship  in  respect  of  a  shipment 
of  bales  of  jute  contained  the  following  provision: — "If  quality  marks 
are  used,  they  are  to  be  of  the  same  size  as  the  leading  marks  and 
contiguous  thereto,  and  if  such  quality  marks  are  inserted  in  the  shipping 
notes,  and  the  goods  are  accepted  by  the  mate,  bills  of  lading  in  con- 
formity therewith  shall  be  signed  by  the  captain,  and  the  ship  shall  be 
responsible  for  the  correct  delivery  of  the  goods."  The  bill  of  lading 
described  the  bales  as  marked  in  proportions  specified  with  different 
quality  marks,  indicating  different  qualities  of  jute,  which  marks 
corresponded  with  those  inserted  in  the  shipping  notes  made  out  by 
the  shippers.  When  the  ship  was  discharged,  however,  it  was  found 
that  fewer  bales  had  been  shipped  marked  with  one  of  such  quality 
marks,  and  more  marked  with  another,  indicating  an  inferior  quality 
than  stated  in  the  bill  of  lading.  It  was  held  on  the  above  facts  that  an 
indorsee  of  the  bill  of  lading  for  value,  without  notice  of  the  incorrect- 
ness of  the  description  of  the  marks,  had  no  right  of  action  against  the 
shipowners,  either  for  breach  of  contract,  or  upon  the  ground  that  they 
were  estopped  by  the  representation  contained  in  the  bill  of  lading 
(Grant  v.  Norway,  1851,  10  C.  B.  665,  followed). 

Quamdiu  se  bene  gesserit.— See  Office. 

Quantities. — Quantities  or  bills  of  quantities  are  statements  of 
the  quantities  of  work  and  materials  required  to  be  done  and  provided 
in  the  execution  of  building  and  engineering  works. 
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"  A  bill  of  quantities  is  in  the  form  of  an  estimate,  giving  in  detail 
the  quantity  of  each  item  of  labour  and  materials,  with  a  money  column 
left  in  blank  for  the  builder  to  fill  in  the  prices.  Bills  of  quantities 
usually  contain  several  bills,  such  as  the  '  carpenter's '  bill,  the  '  mason's ' 
bill,  and  so  on ;  the  total  of  the  amounts  in  the  money  column  of  each 
bill  being  carried  to  a  summary,  and  the  addition  of  these  sums  in  the 
summary  makes  the  total  estimate"  (Hudson  on  Building  Contracts, 
1907  ed.,  p.  127). 

Bills  of  quantities  may  be  made  out  and  calculated  by  the  builder  or 
contractor  himself,  or  they  may  be  supplied  to  him  either  by  the  architect 
or  engineer,  or  by  a  quantity  surveyor,  that  is  to  say,  by  a  professional 
man  whose  almost  exclusive  occupation  is  the  preparation  of  bills  of 
quantities,  and  the  measuring  up  of  deviations  from  the  contract,  or  from 
the  bills  of  quantities,  on  the  completion  of  the  works. 

These  bills  of  quantities  are  generally  lithographed,  and  a  copy  is  sent 
to  each  builder  who  applies  for  them,  or  who  is  invited  to  tender  for  the 
building  or  engineering  work. 

The  necessity  for  thus  supplying  builders  with  quantities  arises  from 
the  fact  that  builders  will  not  often  tender  without  being  furnished  with 
them.  The  builder  has  not  time  to  prepare  them  himself,  for  the  amount 
of  labour  involved  in  their  preparation  is  enormous,  while  the  method  of 
checking,  to  avoid  the  chance  of  mistakes,  is  elaborate.  The  expense  also 
would  be  a  very  large  item ;  for  if  a  builder  in  a  large  way  of  business 
were  required  to  take  out  (as  it  is  called)  his  own  quantities,  he  would 
have  to  keep  in  his  employ  a  staff  of  experienced  clerks,  whose  labour 
would  be  thrown  away  in  the  case  of  every  tender  not  accepted. 

These  considerations,  and  the  rapidity  with  which  tenders  have  to  be 
prepared  and  sent  in,  gave  rise  to  the  present  system  of  taking  out 
quantities,  and  the  way  in  which  the  quantity  surveyor  is  paid  for  his 
services  is  curious : — 

At  the  end  of  the  bill  of  quantities,  after  the  total  sum  at  which  the 
builder  is  willing  to  do  the  work  is  arrived  at,  there  is  generally  inserted 
a  note  saying,  "add  to  the  above  sum  IJ  (2,  or  maybe  2J)  per  cent,  for 
quantity  surveyor's  charges,"  and  a  further  note  follows : — "  Add  the  sum 
of  £  ,  for  lithographer's  charges.     The  above  sums  to  be  paid  to 

the  quantity  surveyor  by  the  accepted  contractor  out  of  the  first  instal- 
ment received  by  him  under  the  contract." 

These  two  amounts  are  added  to  the  above  total,  and  the  ultimate 
total  becomes  the  amount  of  the  builder's  tender. 

The  quantity  surveyor  should  therefore,  if  the  building  owner  obtains 
a  tender  and  enters  into  a  contract,  receive  payment  from  the  builder, 
but  the  course  is  not  always  so  simple,  and  then  difficulties  arise. 

The  tenders  may  come  out  too  high,  and  the  building  owner  refuse  to 
go  on  with  the  works,  or  he  may  change  his  mind,  and  then  there  is  no 
builder  to  pay  the  quantity  surveyor. 

Who  is  then  liable  to  pay  the  quantity  surveyor  depends  entirely  upon 
the  nature  of  his  employment :  upon  whether  he  was  employed  by  the 
architect  or  the  building  owner ;  and  if  by  the  architect,  upon  the  extent 
of  the  latter's  authority. 

There  is  a  trade  idea  that  an  architect  who  has  instructions  to  get 
tenders  has  thereby  implied  authority  to  employ  a  quantity  surveyor ; 
but  this  has  not  received  the  sanction  of  the  Courts  as  a  custom ;  and 
it  may  be  taken  that  where  there  is  no  authorised  employment  of  a 
quantity  surveyor  by  an  employer,  his  architect  cannot  so  pledge  him 
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as  to  be  responsible  for  the  surveyor's  charges.  See  Antisell  v.  Doyle^ 
[1899]  2  Ir.  K.  275,  an  Irish  case  in  which  an  architect  was  employed  by 
a  building  owner  to  prepare  plans  for  houses  to  cost  a  fixed  sum.  See 
also  Storey  on  Agency,  9th  ed,,  pp.  100,  101. 

Another  source  of  litigation  has  arisen  in  the  case  of  mistakes  in  the 
preparation  of  quantities  by  quantity  surveyors.  It  was  for  some  time 
contended  that  the  quantity  surveyor  who  was  paid  by  the  builder  was 
liable  to  him  for  mistakes  in  the  quantities  and  negligence ;  but  if  the 
quantity  surveyor  is  employed  by  the  architect  in  the  customary  way,  he 
owes  no  duty  to  the  builder,  and  is  not  liable  to  him  for  negligence. 

The  only  cases  in  which  the  quantity  surveyor  is  liable  to  the  builder 
are  those  in  which  he  has  been  directly  employed  by  him. 

See,  generally,  Hudson's  Building  Contracts,  1907  ed.,  vol.  i.  pp.  125 
et  seq. 

Quantum  meruit.— l.  Where  work  has  been  done  by  the 
plaintiff  for  the  defendant  under  a  contract,  express  or  implied,  that 
it  shall  be  paid  for  (see  Harrison  v.  James,  1862,  7  H.  &  N.  804),  or 
upon  the  defendant's  request,  from  which  such  a  contract  would  be 
implied  by  law,  but  the  price  of  the  work  has  not  been  agreed  upon, 
the  plaintiff  can  recover  its  reasonable  value  (quantum  meruit)  from  the 
defendant. 

2.  Bule. — But  if  the  work  has  been  done  under  a  special  contract 
which  remains  open,  no  action  will  lie  for  a  quantum  meruit  (Smith's 
Leading  Cases,  notes  to  Cutter  v.  Powell).  This  means  that  if  the  com- 
pletion of  the  special  contract  is  a  condition  precedent  (see  Conditions, 
Vol.  III.  p.  421)  to  the  payment  for  the  work,  then,  subject  to  the 
exceptions  stated  below,  nothing  need  be  paid  till  the  completion  is 
effected.  In  the  leading  case  (Cutter  v.  Powell,  1795,  6  T.  K.  320 ;  3  E.  E. 
185)  the  mate  of  a  vessel  was  to  be  paid  a  sum  for  which  a  promissory 
note  was  given,  provided  that  he  finished  the  voyage.  As  he  died  before 
reaching  port,  nothing  was  recoverable  by  his  representatives.  See  also 
Sinclair  v.  Bowles,  1829,  9  Barn.  &  Cress.  92 ;  32  E.  E.  589 ;  Metcalfe  v. 
Britannia  Iron  Works  Co.,  1877,  1  Q.  B.  D.  613 ;  2  Q.  B.  D.  423.  So  in 
Appleby  V.  Myers,  1867,  L.  E.  2  C.  P.  651,  where  the  contract  was  to  do 
work  and  supply  materials  upon  certain  premises  for  a  specific  sum  to  be 
paid  on  completion  of  the  work,  and  the  premises  were  burnt  down 
before  completion,  it  was  held  that  nothing  was  payable  for  the  work 
actually  done  or  the  materials  supplied  [cp.  Forman  v.  Liddesdale,  [1900] 
A.  C.  190]. 

No  contract  would  be  construed  to  make  completion  thus  condi- 
tional, unless  both  the  whole  work  to  be  done  and  the  price  to  be  paid 
were  specified  by  it  (Boberts  v.  Havelock,  1832,  3  Barn.  &  Adol.  404 ; 
37  E.  E.  452). 

Work  done  by  a  commission  agent  in  negotiating  a  bargain  is,  by 
custom,  only  to  be  paid  for  if  a  bargain  is  effected  (Bead  v.  Bann, 
1830,  10  Barn.  &  Cress.  438 ;  34  E.  E.  473 ;  Simpson  v.  Lamb,  1856, 
17  C.  B.  603),  unless  this  consummation  is  prevented  by  the  defendant's 
own  conduct. 

The  claim  for  extras  on  a  building  contract  where  the  contract 
does  not,  as  is  usually  the  case,  provide  a  scale  of  payment  for  them, 
is  a  common  illustration  of  a  quantum  meruit  (Buxton  v.  Cornish, 
1844,  12  Mee.  &  W.  426;  67  E.  E.  388).  The  contract  must  be 
proved  to  show  what  are  extras. 
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3.  First  Exception  to  the  above  rule  (2).  When  something  has 
been  done  under  a  special  contract  which  remains  open,  but  not  done 
in  accordance  with  the  contract,  and  the  other  party  has  accepted  the 
benefit  of  the  work,  its  value  may  be  recovered  {B.  N.  P.  139a ;  Burn 
V.  Miller,  1813,  4  Taun.  745  ;  14  R.  E.  655  ;  Smith's  Leading  Cases,  uhi 
supra).  See  also  where  the  defendant  has  invited  or  encouraged  the 
plaintiff  to  proceed  after  performance  of  the  special  contract  has  become 
impossible  (Burn  v.  Miller,  supra).  The  reason  of  this  exemption  is 
that  the  other  party  has  agreed  to  the  substituted  performance  by 
taking  the  benefit  of  it.  Accordingly  it  must  be  shown  that  it  has 
been  useful  to  him  {Simpson  v.  Lamb,  supra),  and  that  he  could  have 
rejected  it  (Munro  v.  Butt,  1859,  8  El.  &  Bl.  738).  ["  The  circum- 
stances must  be  such  as  to  give  an  option  to  the  defendant  to  take 
or  not  to  take  the  benefit  of  the  work  done.  It  is  only  where  the 
circumstances  are  such  as  to  give  that  .option  that  there  is  any  evidence 
on  which  to  ground  the  influence  of  a  new  contract."  (Per  Collins, 
L.J.,  in  Sumpter  v.  Hedges,  [1908]  1  Q.  B.  676.)]  No  inference  of 
acceptance  can  be  drawn  from  the  fact  that  the  defendant  has  held 
possession  of  his  own  house  upon  which  the  plaintiff  did  the  work  [/.c.]. 

4.  Second  Exception  to  the  above  rule  (2).  Where  the  other  party 
has  refused  to  perform  (PlancM  v.  Colhurn,  1831,  8  Bing.  14 ;  34  R  R. 
613),  or  has  incapacitated  himself  from  performing  (Inchhald  v.  Western 
Neilgherry  Coffee  Co.,  1864,  17  C.  B.  N.  S.  733 ;  Bohson  v.  Drummond, 
1831,  2  Barn.  &  Adol.  303 ;  36  E.  E.  569  ;  Keys  v.  Harwood,  1846, 
2  C.  B.  905)  his  part  of  the  contract,  he  may  be  sued  on  a  quantum 
meruit  for  the  work  which  the  plaintiff  has  done  immediately  (Hochster 
V.  De  la  Tour,  1853,  2  El.  &  Bl.  678 ;  Frost  v.  Knight,  1872,  L.  E.  7  Ex. 
111).  The  refusal  must  be  unqualified  and  final  (Ehrensperger  v. 
Anderson,  1848,  3  Ex.  Eep.  158;  77  E.  E.  563;  Johnstone  y.  Milling, 
1886,  16  Q.  B.  D.  460),  and  must  be  treated  by  the  plaintiff  as  a 
remission  of  the  contract  (loc.  cit. ;  Danube,  etc.,  Bly.  Co.  v.  Xenos,  1861, 
11  C.  B.  K  S.  152  ;  13  ibid.  825 ;  Avery  v.  Bowden,  1855,  5  El.  &  BL 
714 ;  6  ibid.  953).  A  mere  statement  by  a  lessee  that  he  will  not  have 
money  enough  to  carry  out  a  contract  to  build  at  a  distant  day,  is  not 
such  a  final  refusal  (Johnstone  v.  Milling,  supra).  The  refusal,  etc., 
must  affect  a  material  part  of  the  contract.  The  question  always  is 
whether  the  acts  and  conduct  of  the  party  in  default  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contract  (Mersey  Steel  and  Iron  Co. 
v.  Naylor,  1882,  9  Q.  B.  D.  648;  9  App.  Cas.  434).  [The  refusal 
must  go  to  the  root  of  the  contract  (Bhymney  Bly.  Co.  v.  Brecon  Bly. 
Co.,  1900,  69  L.  J.  Ch.  813).] 

5.  If  the  part  of  the  contract  which  is  left  unperformed  by  the 
plaintiff  cannot  legally  be  performed,  he  may  sue  on  a  quantum  meruit 
(Clay  V.  Yates,  1856,  1  H.  &  N.  73).  Where  goods  were  sold  on  Sunday 
contrary  to  the  Lord's  Day  Act,  29  Cha.  ii.  c.  7,  and  the  defendant  took 
and  retained  possession  of  them,  an  action  on  a  quantum  meruit  was 
sustained  (PFV//mms  v.  Paul,  1830,  6  Bing.  653 ;  31  E.  E.  513). 

[Authority. — Smith's  Leading  Cases,  notes  to  Cutter  v.  Powell.] 

Qua.ra.ntine. — The  strict  enforcement  of  vexatious  quarantine 
regulations,  such  as  still  prevail  in  many  other  countries,  has  in  this 
country  not  been  practised  recently.  The  law,  however,  has  always 
sanctioned  restrictions  on  the  landing  in  our  ports  of  persons  or  goods 
likely  to  convey  infection;  and  still  does  so,  though  the  conditions 
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under  which  they  may  be  enforced  have  of  late  been  considerably 
modified. 

All  previously  existing  statutes  were  repealed  and  consolidated  in 
the  year  1825  (6  Geo.  iv.  c.  78).  By  it  all  vessels  coming  from,  or 
having  touched  at,  any  place  from  whence  the  Privy  Council  should 
have  declared  it  probable  that  the  plague  or  other  infectious  disease  or 
distemper,  highly  dangerous  to  the  health  of  His  Majesty's  subjects, 
might  be  brought,  and  all  persons,  goods,  wares,  and  merchandise, 
packets,  packages,  baggage,  wearing  apparel,  books,  letters,  or  other 
articles  on  board  such  vessels,  were  declared  liable  to  quarantine,  and 
on  arrival  at  any  port  or  place  in  the  United  Kingdom  might  be  obliged 
to  perform  quarantine  in  such  place  or  places,  for  such  time  and  in  such 
manner,  as  should  from  time  to  time  be  directed  by  Order  in  Council, 
notified  by  proclamation  or  published  in  the  London  Gazette.  This  was 
extended  in  1866  so  as  to  include  every  vessel  having  on  board  any 
person  affected  with  a  dangerous  or  infectious  disorder,  whether  she  had 
come  from  abroad  or  not.  The  importation  of  any  sort  of  goods  or 
merchandise  especially  liable  to  retain  infection  might  also  be  subjected 
to  such  regulations  and  restrictions  as  should  be  imposed  by  Order  in 
Council,  although  they  did  not  come  direct  from  any  infected  country. 
The  Act  provided  elaborate  machinery  for  obliging  masters  of  vessels  to 
give  notice  when  they  had  infection  on  board,  and  for  enabling  the 
customs  authorities  to  inquire  into  all  suspected  cases;  and,  further, 
imposed  heavy;  penalties  on  breaches  of  the  regulations,  including  a 
summary  power  of  arresting  persons  who  should  escape  from  quarantine. 

Further  powers  were  conferred  by  subsequent  Acts,  which  were 
afterwards  repealed  and  codified  by  the  Public  Health  Act,  1875.  It, 
by  sec.  130,  gives  power  to  the  Local  Government  Board  from  time  to 
time  to  make,  alter,  and  revoke  regulations  with  a  view  to  the  treatment 
of  persons  affected  with  cholera  or  other  epidemic,  endemic,  or  infectious 
disease,  and  to  preventing  the  spread  of  such  diseases,  as  well  on  the 
seas,  rivers,  and  waters  of  the  United  Kingdom,  and  on  the  high  seas 
within  three  miles  of  its  coasts,  as  on  land ;  such  regulations  are  to  be 
published  in  the  London  Gazette.  And  by  sec.  134,  whenever  any  part 
of  England  appears  to  be  threatened  with  or  is  affected  by  any  formid- 
able epidemic,  endemic,  or  infectious  disease,  the  Board  may  make  special 
regulations  for  guarding  against  the  spread  of  disease,  and  may  by 
order  declare  all  or  any  of  the  regulations  so  made  to  be  in  force 
within  the  whole  or  any  part  of  the  district  of  any  sanitary  authority, 
and  to  apply  to  any  vessels,  whether  on  inland  waters  or  on  arms  or 
parts  of  the  sea,  within  the  jurisdiction  of  the  Lord  High  Admiral,  for 
such  period  as  they  name.  The  sanitary  authority  of  the  district  in 
which  such  regulations  are  declared  to  be  in  force  must  superintend  and 
see  to  their  execution,  and  appoint  and  pay  such  medical  or  other  officers 
or  persons,  and  do  and  provide  all  such  acts,  matters,  and  things  as  may 
be  necessary  for  mitigating  any  such  disease,  or  executing  such  regula- 
tions (s.  136).  They  and  their  officers  have  for  this  purpose  power  of 
entry  on  any  premises  or  vessel  (s.  137). 

Any  person  who  (a)  wilfully  violates  any  regulation  so  issued  by  the 
Local  Government  Board,  or  {h)  wilfully  obstructs  any  person  acting 
under  the  authority  or  in  the  execution  of  such  regulation,  is  liable  to 
a  penalty  not  exceeding  £5  (s.  140). 

The  above  sections  were  applied  to  Lo  ndon  by  Sched.  I.  of  the  Public 
Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76;  and  it  was  further 
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enacted  by  sec.  85  that  the  Metropolitan  Asylum  Managers  shall,  for 
the  purpose  of  the  epidemic  regulations,  have  such  powers  and  duties  of  a 
sanitary  authority  as  shall  be  assigned  to  them  by  the  Local  Government 
Board. 

The  Customs  Laws  Consolidation  Act,  1876,  39  &  40  Vict.  c.  36, 
s.  234,  further  empowered  the  Privy  Council  by  order  to  require  that  no 
person  coming  from  or  having  touched  at  any  place  abroad,  where  they 
had  reason  to  believe  that  yellow  fever  or  other  highly  infectious  dis- 
temper prevailed,  should  quit  the  vessel  before  the  state  of  health  of 
the  persons  on  board  should  have  been  ascertained  on  examination  by 
the  proper  officer  appointed  for  the  purpose  by  the  Commissioners  of 
Customs,  and  before  permission  to  land  should  have  been  given  by  such 
officer.  In  1896  this  power  to  make  orders  was  transferred  from  the 
Privy  Council  to  the  Local  Government  Board,  but  the  section  otherwise 
remains  in  force.  The  penalty  for  landing  without  proper  permission  is 
£100,  recoverable  summarily  before  justices. 

In  1889  it  was  declared  that  regulations  made  under  sec.  130  of  the 
Act  of  1875,  or  sec.  52  of  the  Act  of  1866,  might  provide  for  such 
regulations  being  enforced  and  executed  by  the  officers  of  customs  as 
well  as  by  other  authorities  (52  &  53  Vict.  c.  64,  s.  2).  This  Act  and 
the  original  Act  of  1825  and  portions  of  other  Acts  were  repealed  in 
1896,  and  the  law  put  on  a  simpler  footing,  by  the  Public  Health  Act 
of  that  year  (59  &  60  Vict.  c.  19),  which  specifies  the  matters  to  be 
provided  for  by  these  regulations.  With  the  consent  of  the  Commis- 
sioners of  Customs,  the  Admiralty,  and  the  Board  of  Trade  respectively, 
they  may  provide  for  their  being  enforced  and  executed  by  the  officers 
of  customs,  and  the  officers  and  men  employed  in  the  coastguard,  as 
well  as  by  other  authorities ;  and  may,  among  other  things,  provide  for 
(a)  signals  to  be  hoisted  by  vessels  having  any  infectious  cases  on  board, 
(h)  questions  to  be  answered  by  masters  of  vessels  and  others  as  to  cases 
of  disease  on  board,  (c)  the  detention  of  vessels  or  persons,  and  (d)  the 
duties  to  be  performed  in  case  of  such  disease  by  masters,  pilots,  and  other 
persons  on  board  vessels.  This  Act  was  amended  in  1904  (4  Edw.  vii. 
c.  16).  The  latter  Act  extends  the  power  to  make  regulations  so  as  to 
authorise  measures  to  be  taken  for  the  prevention  of  danger  to  public 
health  from  vessels  arriving  at  or  sailing  from  any  port,  so  far  as  may 
be  necessary  or  expedient  for  the  purpose  of  carrying  out  any  treaty, 
convention,  arrangement,  or  engagement  with  any  foreign  country.  Such 
regulations  are  not  be  made  except  after  consultation  with  the  Board  of 
Trade.  Any  person  who  wilfully  neglects,  or  refuses  to  obey  or  carry  out, 
or  obstructs  the  execution  of,  any  such  regulation,  is  liable  to  a  penalty 
of  £100,  and  to  a  continuing  penalty  of  £50  for  every  day  during  which 
the  offence  continues.  These  penalties,  if  not  recovered  summarily  under 
the  provisions  of  the  Acts  relating  to  Public  Health,  are  recoverable  by 
action  on  behalf  of  the  Crown  in  the  High  Court. 

Eegulations  as  to  cholera,  repealing  those  previously  in  force,  were 
made  in  1890  and  amended  in  1902.  Under  them.  Custom  Housq 
officers  are  to  detain  any  ship  which  they  suspect  to  be  infected  with 
cholera,  until  it  can  be  examined  by  the  medical  officer  of  health.  Such 
officer  can  examine  any  ship  he  suspects,  whether  detained  by  the 
customs  or  not ;  and  if  he  finds  her  to  be  infected,  can  detain  her  and 
any  infected  or  filthy  persons  who  are  on  board.  All  infected  articles 
and  clothing  are  to  be  disinfected  or  destroyed,  and  the  ship  is  to  be 
disinfected  according  to  the  directions  of  the  medical  officer.     Persons 
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dying  of  cholera  on  board  a  ship  so  detained  are  to  be  buried  at  sea,  or 
elsewhere  as  the  local  authority  may  direct.  Every  ship  infected  with 
cholera  is  to  fly  a  distinguishing  flag.  This  order  was  amended  September 
6,  1892,  and  is  still  in  force. 

Orders  have  also  been  made  from  time  to  time  prohibiting  the 
importation  of  rags  or  dirty  bedding  or  clothing  into  this  country  from 
places  where  cholera  prevails.  The  last  was  published  August  5,  1893, 
and  amended  September  13,  1893.  Special  regulations  are  also  made 
from  time  to  time  for  particular  ports.  As  the  Act  of  1896  merely 
re-enacted  previously  existing  laws,  empowering  the  Local  Government 
Board  to  make  regulations,  it  has  not  apparently  been  thought  necessary 
to  reissue  or  vary  the  orders  in  force  before  it  came  into  operation. 

See  also  Epidemic  ;  Infectious  Diseases  ;  Public  Health. 

Quarantine,  Right  of  .—See  Husband  and  Wife,  Vol.  YL 
p.  645. 

Quare  imped  it. — "Quare  impedit  is  an  ancient  writ  which 
lies  by  him  who  being  in  possession  of  an  advowson  of  a  church,  is  dis- 
turbed in  his  presentation  to  it "  (2  Inst.  35  b ;  Comyns,  Digest).  It  was 
the  beginning  of  the  old  real  action  in  respect  of  disturbance  of  patron- 
age or  interference  with  a  patron  in  his  right  of  presentation,  but 
was  abolished  by  the  Common  Law  Procedure  Act,  1860,  23  &  24  Vict. 
c.  126,  s.  26,  which  enacted  that  no  quare  impedit  should  be  brought 
after  the  commencement  of  the  Act  in  any  Court  whatsoever ;  but  that 
where  any  such  writ  would  lie,  either  in  a  superior  or  in  any  other  Court, 
an  action  might  be  commenced  by  writ  of  summons  issuing  out  of  the 
Court  of  Common  Pleas  in  the  same  manner  and  form  as  a  writ  of 
summons  in  an  ordinary  action.  (See  Appendix  A.  of  the  Appendices 
to  the  Eules  of  the  Supreme  Court,  1883,  for  form  of  indorsement  of 
writ  claiming  quai^e  impedit.) 

Quare  impedit  may  be  brought  in  the  case  of  a  hospital  as  well  as  a 
church.  The  old  writ  directed  the  sheriff  to  command  the  defendant  or 
defendants  to  permit  the  plaintiff  to  present  a  fit  person  to  the  vacant 
church  claimed  to  be  in  the  plaintiff"s  gift,  and,  failing  such  permission, 
to  appear  on  the  stated  day  to  show  why  they  hindered  the  plaintiff 
{quare  impedit).  If  the  plaintiff  had  reason  to  think  that  the  bishop 
was  likely  to  admit  a  clerk  other  than  his  own  nominee,  he  could  issue 
the  writ  of  ne  admittas  to  prohibit  his  so  doing,  and,  if  successful  in  his 
suit,  could  not  only  remove  the  incumbent  and  recover  the  presentation, 
but  also  obtain  damages  in  respect  of  the  injury  done  him  by  incumber- 
ing the  church  with  a  clerk  (3  Blackstone,  248). 

The  patron,  not  the  clerk,  is  the  proper  plaintiff  to  the  action,  and 
the  plaintiff  must  show  a  title  to  the  presentation  in  himself  or  the 
person  under  whom  he  claims,  and  prove  that  he  or  they  have  made  an 
actual  presentation  to  the  living.  He  must  also  prove  the  disturbance. 
The  admission  and  institution  of  a  clerk  upon  the  presentation  of  an 
alleged  patron,  or  the  refusal  to  admit  the  plaintiffs  nominee,  is  a 
disturbance.  The  bishop  and  clerk  usually  disclaim  any  title,  leaving 
the  plaintiff  to  prove  his  own,  or  they  may  plead  ne  disturha  pas,  there- 
by entitling  the  plaintiff  to  judgment  and  recovery  of  his  presentation. 

If  the  plaintiff  seeks  damages,  an  inquiry  must  be  made  as  to  four 
points,  viz. — (1)  Is  the  church  full  ?  (2)  Who  made  the  presentation  ? 
(3)  What  is  the  yearly  value  of   the  church  ?     (4)  What  time  has. 
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elapsed  since  the  church  was  void  ?  There  was  no  right  at  common 
law  to  damages  for  the  disturbance,  but  the  Statute  of  Westminster 
the  Second  (13  Edw.  i.  c.  5)  enacts  that  if  more  than  six  calendar 
months  have  passed  by  reason  of  the  disturbance  of  any  person,  so  that 
the  bishop  confers  to  the  church,  and  the  true  patron  has  lost  his  pre- 
sentation for  that  time,  damages  should  be  awarded  to  the  amount  of 
two  years'  value  of  the  church.  And  if  the  six  months  be  not  passed, 
then  the  damages  shall  be  equal  to  a  half-year's  value  of  the  church 
(s.  3).     If  the  church  is  void,  no  damages  are  given. 

The  Statute  4  &  5  Will.  iv.  c.  49,  expressly  gives  costs  in  actions  of 
qiiure  impedit,  the  defendants  in  such  actions  previously  to  the  Act  not 
being  liable  for  the  payment  of  costs ;  and  enacts  that  in  all  such  actions 
where  a  verdict  is  given  for  the  plaintiff  or  plaintiffs,  he  or  they  shall, 
in  addition  to  the  damages  to  which  he  or  they  is  or  are  by  law  entitled, 
also  have  judgment  to  recover  the  full  costs  and  charges  to  be  assessed, 
taxed,  and  levied  in  the  usual  way ;  and  where,  on  the  other  hand,  the 
plaintiff  or  plaintiffs  shall  discontinue  or  be  nonsuited,  or  a  verdict  shall 
be  had  against  him  or  them,  then  the  defendant  shall  take  judgment  to 
recover  full  costs  and  charges  against  the  plaintiff  or  plaintiffs,  to  be 
taxed  and  levied  as  aforesaid.  But  the  Act  expressly  provides  that  no 
judgment  for  costs  shall  be  had  against  any  archbishop,  bishop,  or  other 
ecclesiastical  patron  or  incumbent,  if  the  judge  who  shall  try  the  cause 
(or  if  there  shall  be  no  trial  by  a  jury,  the  Court  in  which  judgment 
shall  be  given)  shall  certify  that  such  archbishop,  bishop,  or  other  eccle- 
siastical patron  or  incumbent  had  probable  cause  for  defending  such 
action ;  but  in  no  case  when  the  defence  to  any  such  action  shall  be 
grounded  upon  a  presentation  or  presentations,  collation  or  collations 
previously  made  to  any  benefice,  shall  such  presentation  or  presenta- 
tions, collation  or  collations,  be  deemed  or  considered  probable  cause  for 
defending  such  action. 

As  between  patrons  with  alternate  turns  of  presentation  to  a  benefice, 
a  presentation  on  an  exchange  of  livings  must  be  reckoned  as  a  turn ; 
and  if  one  patron  wrongfully  usurp  the  turn  of  another,  the  order  of 
turns  is  not  thereby  altered,  but  the  ousted  patron  (after  six  months) 
loses  his  turn,  and  cannot  requite  himself  by  usurping  against  the 
wrong-doer  by  way  of  retaliation ;  and  it  makes  no  difference  whether 
the  usurper  be  a  total  stranger  or  a  person  privy  in,  or  party  to  the  title 
{e.g.  coparceners)  {Keen  v.  Denny,  [1894]  3  Ch.  169). 

See  Advowson;  Ecclesiastical  Law. 

Qua. re  non  a.dmisi't. — A  writ  directed  against  a  bishop 
refusing  to  admit  the  plaintiffs  clerk.  For  a  modern  example  of  such 
an  action,  see  Heywood  v.  Bishop  of  Manchester,  1884,  12  Q.  B.  D.  404. 

Quarrel. — See  Chance  Medley;  Manslaughter. 

Quarries. — The  law  as  to  quarries  has  been  fully  treated  under 
Mines  and  Minerals,  Vol.  IX.,  at  pp.  236  et  seq. 

Quarter-days. — These  are  Christmas  Day;  Lady  Day; 
Midsummer  Day  ;  Michaelmas. 

Quartering^. — See  Billeting. 
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QuartcrlandS.— See  Man,  Isle  of,  Vol.  VIIL,  at  p.  551. 

Quarter- Rati  ng". — The  rating  on  only  one-fourth  part  of  the 
net  annual  value — a  privilege  enjoyed  by  owners  of  railways  and  other 
kinds  of  property,  as  mentioned  in  sec.  211  of  the  P.  H.  Act,  1875 — 
extended  to  allotments  by  the  Allotments  Eating  Exemption  Act,  1891, 
54  &  55  Vict.  c.  33.  By  that  Act  "allotment"  means  any  parcel  of 
land  of  not  more  than  two  acres  in  extent,  and  let  as  an  allotment  and 
cultivated  as  a  garden  or  a  farm,  or  partly  as  a  garden  and  partly  as  a 
farm.     See  Eating. 
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Introduction. — On  the  institution  of  the  county  Commission  of  the 
Peace  it  was  directed  that  the  Justices  should  hold  their  sessions  there- 
under at  least  four  times  a  year,  from  which  arose  the  description  of  such 
sittings  as  Quarter  Sessions.  A  distinction  has  been  drawn  between 
General  Sessions  of  the  peace  and  Quarter  Sessions  of  the  peace  by  certain 
authors,  statutes,  and  cases,  but  is  now  of  minor  and  technical  import- 
ance (Archbold,  Quarter  Sessions,  6th  ed. ;  Pritchard,  Quarter  Sessions, 
2nd  ed.).  In  certain  cases  ridings,  parts,  or  divisions  or  liberties  of 
counties  have  separate  commissions  of  the  peace  and  Courts  of  Quarter 
Sessions ;  e.g.  in  Yorkshire,  Ripon  liberty ;  in  Cambridgeshire,  the  Isle  of 
Ely ;  and  in  Northamptonshire,  the  Soke  of  Peterborough.  So  long  as 
borough  justices  sat  under  charter  or  prescription,  and  not  under  a 
commission  of  the  peace,  their  sittings  were  usually  described  as  General 
Sessions ;  but  now  such  boroughs  have  Quarter  Sessions  held  before  the 
recorder  of  the  borough  (see  Inferior  Courts).  In  the  county  and  City 
of  London  certain  local  differences  still  exist  (see  London  City  ;  London 
County). 

Middlesex  was  regulated  by  special  legislation  until  the  commence- 
ment of  the  Local  Government  Act,  1888.  It  is  now  in  the  same 
position  as  any  other  county  with  respect  to  Quarter  Sessions. 

Large  administrative  powers  were  given  to  the  justices  in  Quarter 
Sessions  which  have  now  been  transferred  to  county  councils  and  other 
elective  local  government  authorities,  and  the  functions  of  these  sessions 
are  now  judicial  or  quasi-judicial. 

The  Court  is  an  inferior  Court  of  Kecord  having  power  to  imprison 
for  contempt  committed  in  fade  cur  ice  {In  re  Porter,  1864,  33  L.  J.  M.  C. 
142;  B.  V.  Lefroy,  1873,  L.  R.  8  Q.  B.  134).  It  is  also  a  continuing 
Court,  with  power  to  adjourn  cases  or  respite  judgments  {Keen  v.  i2.,  1847, 
10  Q.  B.  928),  and  to  summon  juries  for  adjourned  sittings  (1  &  2  Vict, 
c.  4) ;  but  where  the  power  of  adjournment  is  not  exercised  a  subsequent 
Quarter  Sessions  cannot  deal  with  orders  of  a  previous  Court  {Midland 
Rly.  Co.  V.  Edmonton  Guardians,  [1895]  1  Q.  B.  357;  [1895]  A.  C.  485). 

The  Acts  creating  the  commission  of  the  peace  required  the  sessions 
to  be  held  quarterly  at  the  least  (36  Edw.  iii.  st.  1,  c.  12 ;  12  Kich.  ii.  c.  10 ; 
2  Hen.  v.  st.  1,  c.  4).     On  the  change  from  old  to  new  style,  the  times  for 
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holding  were  fixed  on  the  first  week  after  11th  October,  the  first  week 
after  28th  December,  the  first  week  after  31st  March,  and  the  first  week 
after  24th  June  (11  Geo.  iv.  &  1  Will.  iv.  c.  70,  s.  35).  In  1834  (4  & 
5  Will.  IV.  c.  47)  the  justices  at  the  January  sessions  were  allowed  to  fix 
the  Spring  Sessions  not  earlier  than  7th  March  nor  later  than  22nd 
April,  so  as  to  avoid  clashing  with  the  Spring  Assizes,  and  by  an  Act  of 
1894  (57  Vict.  c.  6)  the  justices  at  General  Quarter  Sessions,  or  any 
adjournment  or  special  meeting,  may  fix  the  next  subsequent  sessions  so 
as  not  to  clash  with  the  next  assizes,  provided  that  they  must  not  be 
held  over  fourteen  days  before  or  after  the  week  in  which  they  would 
otherwise  be  held. 

These  provisions  only  vary  the  mode  of  complying  with  the  original 
statutory  minimum  of  annual  sessions  at  regular  intervals,  and  do  not 
affect  the  power  of  the  justices  to  hold  general  sessions  under  the  com- 
mission as  often  as  they  find  desirable  {Bushy  v.  Watson,  1776,  2  Black. 
(W.)  1050). 

These  provisions  do  not  apply  to  borough  Quarter  Sessions,  which  are 
held  once  in  every  quarter  at  times  fixed  by  the  recorder,  who  may  also 
hold  other  sessions  if  he  thinks  fit,  or  as  directed  by  the  Secretary  of 
State  (see  Inferior  Courts,  Vol.  VII.  p.  182).  Nor  do  they  apply  to 
the  County  of  London,  where  sessions  are  regulated  by  a  scheme 
approved  in  1892  and  by  an  Act  of  1896  (59  &  60  Vict.  c.  55 ;  see 
London  County). 

County  sessions  are  summoned  by  a  precept,  signed  by  two  justices 
and  issued  to  the  sheriff,  to  summon  jurors,  coroners,  gaolers,  and  con- 
stables, and  to  proclaim  the  sessions.  It  is  issued  at  least  nineteen  days 
before  the  day  fixed  for  sessions ;  the  advertisements  are  now  usually 
issued  by  the  clerk  of  the  peace. 

The  Court  consists  of  all  the  justices  in  the  commission.  There  are 
now  no  justices  of  the  quorum,  but  two  justices  must  be  present  to  con- 
stitute and  adjourn  the  Court.  Justices  of  the  High  Court  are  named 
in  the  commission,  but  not  required  to  attend  (12  Rich.  ii.  c.  10).  If  the 
business  at  county  sessions  requires  it,  two  Courts  may  be  constituted, 
each  before  at  least  two  justices,  and  such  business  as  the  justices  present 
think  fit  may  be  assigned  to  the  second  Court,  for  which  the  clerk  of  the 
peace  appoints  a  deputy  (21  &  22  Vict.  c.  73,  s.  9). 

County  justices  appoint  a  chairman  and  vice-chairman,  who  usually 
preside  in  the  first  and  second  Courts.  They  direct  grand  juries,  sum  up 
to  petty  juries,  and  give  the  judgment  of  the  Court,  but  are  not  sole 
judges  and  have  not  a  casting  vote,  so  that  on  an  equal  division  of  votes 
an  appeal  fails  {R.  v.  FladUiry,  1840, 10  Ad.  &  E.  706);  and  the  decision 
appealed  from  stands  {R.  v.  Belton,  1848,  11  Q.  B.  379,  389),  unless  one 
of  the  justices  retires  and  lets  the  majority  of  those  remaining  decide  {Ex 
parte  Evans,  [1894]  A.  C.  16). 

Borough  sessions  are  summoned  by  a  precept  issued  to  the  clerk  of 
the  peace  by  the  recorder  (45  &  46  Vict.  c.  50,  s.  186).  The  borough 
justices  attend  the  Court,  but  the  recorder,  or  his  duly  appointed  deputy, 
is  sole  judge.  The  mayor  may,  however,  adjourn  the  Court  in  the  absence 
of  the  recorder  (45  &  46  Vict.  c.  50,  s.  167).  These  sessions  are  dealt  with 
under  Inferior  Courts,  Vol.  VII.  p.  182. 

The  clerk  of  the  peace  is  the  clerk  and  principal  officer  of  the  Court 
(see  Peace,  Clerk  of). 

The  right  of  counsel  to  exclusive  audience  at  Quarter  Sessions  varies 
with  the  county,  but  the  usual  practice  is  to  concede  it  where  at  least 
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four  counsel  attend.  But  solicitors  have  audience  at  certain  Courts 
(Archbold,  Quarter  Sessions,  6th  ed. ;  Pritchard,  Quarter  Sessions,  2nd  ed.). 

At  common  law  a  corporation  could  neither  prosecute  nor  defend  at 
Quarter  Sessions ;  and  when  a  corporation  is  there  indicted  it  is  still 
necessary  to  remove  the  case  by  certiorari  into  the  High  Court.  The 
limitation  as  to  prosecution  is  now  operative  (Archbold,  Quarter  Sessions, 
6th  ed.). 

Judicial  Functions. — (a)  Original  Jurisdiction — Criminal. — On  its 
original  constitution  the  Court  is  said  to  have  been  able  to  try  any  offence 
except  forgery  and  perjury  (Archbold,  Quarter  Sessions,  6th  ed.).  This  juris- 
diction rested  on  the  old  commission  and  the  Acts  18  Edw.  ill.  st.  2,  c.  2 ; 
34  Edw.  III.  c.  1 ;  12  Eich.  ii.  c.  10.  The  Court  may  now  try  at  its 
Quarterly  Sessions,  or  any  adjournment  thereof,  or  at  General  Sessions 
an  indictment  for  any  offence  committed  within,  or  justiciable  within  the 
county,  with  the  following  exceptions  created,  except  where  otherwise 
indicated,  by  5  &  6  Yict.  c.  38 : — 

1.  Treason  and  misprision  of  treason,  treason  felony. 

2.  Offences  against  the  King's  title,  prerogative,  person,  or  Govern- 
ment, or  against  either  House  of  Parliament,  and  composing,  printing,  or 
publishing  seditious  libels. 

3.  Offences  subject  to  the  penalties  of  Pk^munire. 

4.  Murder  and  any  capital  felony. 

5.  Felonies  punishable  by  penal  servitude  for  life  on  a  first  convic- 
tion (except  burglary,  59  &  60  Vict.  c.  57). 

6.  Blasphemy  and  offences  against  religion,  and  composing,  printing, 
or  publishing  blasphemous  libels. 

7.  Administering  or  taking  unlawful  oaths. 

8.  Perjury  and  subornation  of  perjury,  or  making  or  suborning  any 
other  person  to  make  a  false  oath,  affirmation,  or  declaration,  punish- 
able as  perjury  or  as  a  misdemeanor.  The  common-law  offence  never 
was,  but  offences  under  5  Eliz.  c.  9  were,  cognisable  at  Quarter 
Sessions. 

9.  Forgery  (never  cognisable  at  Quarter  Sessions). 

10.  False  personation  (37  &  38  Vict.  c.  36). 

11.  Bribery;  except  that  within  the  Municipal  Bodies  Corrupt 
Practices  Act,  1889,  52  &  53  Vict.  c.  69,  s.  6. 

12.  Bribery  and  undue  influence,  or  other  corrupt  practices  at  parlia- 
mentary or  municipal  elections  (17  &  18  Vict.  c.  102,  s.  12;  46  &  47 
Vict.  c.  51,  s.  53 ;  47  &  48  Vict.  c.  70,  ss.  30, 35, 36 ;  50  &  51  Vict.  c.  xiii. ; 
62  &  63  Vict.  c.  14). 

13.  Bigamy  and  offences  against  the  laws  relating  to  marriage. 

14.  Abduction  of  women  and  girls ;  and  indictable  offences  against- 
the  Criminal  Law  Amendment  Act,  1885,  48  &  49  Vict.  c.  69. 

15.  Endeavouring  to  conceal  the  birth  of  a  child  (see  Birth,  Con- 
cealment of). 

16.  Stealing  or  fraudulently  taking  or  injuring  or  destroying  records 
or  documents  belonging  to  a  Court  of  law  or  equity,  or  relating  to  pro- 
ceedings therein  (see  24  &  25  Vict.  c.  96,  s.  30). 

17.  Stealing  or  fraudulently  destroying  or  concealing  wills  or  testa- 
mentary papers  or  documents  of  title  to  lands  (24  &  25  Vict.  c.  96, 
ss.  28,  29). 

18.  Offences  against  the  Factor  sections  of  the  Larceny  Act,  1861, 
24  &  25  Vict.  c.  96,  ss.  77-86,  and  against  the  Larceny  Act,  1901, 
7  Edw.  VII.  c.  10 ;  see  Embezzlement. 

VOL.  XII.  11 
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19.  Poaching  at  night  by  bodies  of  armed  men  (9  Geo.  iv.  c.  69,  s.  9). 

20.  Unlawful  combinations  or  conspiracies  to  commit  an  offence 
which  the  justices  could  not  try  if  committed  by  one  person  {Latham 
V.  K,  1864,  5  B.  &  S.  635). 

21.  Eural  incendiarism  (see  Arson). 

22.  Offences  against  the  Official  Secrets  Act,  1889,  52  &  53  Vict. 
c.  52,  s.  6  (3). 

23.  Misdemeanor  against  the  Corrupt  Practices  Prevention  Act, 
1906,  6  Edw.  VII.  c.  34,  s.  2  (5). 

The  limitations  above  stated  do  not  apply  to  the  justices  of  the  Soke 
of  Peterborough,  who  also  sit  under  commissions  of  oyer  and  terminer 
and  gaol  delivery  (Gaches,  Liberty  of  Peterhorough,  p.  52). 

Offences  by  debtors  have  since  1869  (32  &  33  Vict.  c.  62,  s.  10)  been 
cognisable  at  Quarter  Sessions.  The  limits  on  jurisdiction  of  Courts  of 
Quarter  Sessions  sitting  for  places  within  the  Central  Criminal  Court 
district  which  existed  for  some  time,  was  abolished  in  1851  (14  &  15 
Vict.  c.  55,  s.  13). 

The  inability  to  try  the  offence  does  not  preclude  the  grand  jury 
from  finding  a  true  bill  for  any  of  these  offences ;  but  if  they  do,  the 
Court  must  remit  the  indictment  and  enlarge  the  recognisances  to  the 
next  assizes  for  the  county  (see  5  &  6  Vict.  c.  38,  ss.  2,  3). 

The  jurisdiction  to  try  does  not  compel  the  Court  to  try;  for  in  cases 
of  doubt  or  gravity  it  is  competent  to  transmit  the  indictment  to  the 
assizes  for  trial — a  practice  authorised  by  the  commission  of  the 
peace,  both  in  its  old  audits  present  form(i?.  v.  Wildman,  1872,  12  Cox, 
354). 

The  procedure  of  a  Court  of  Quarter  Sessions  on  trial  of  indictments 
is  the  same  as  in  a  Court  of  Assize  (see  Indictment  ;  Prosecution)  ;  and 
the  right  of  appeal  on  conviction  is  the  same  (7  Edw.  vii.  c.  23). 

The  power  of  the  Court  as  to  restoration  of  stolen  property,  or  com- 
pensation to  innocent  purchasers  thereof  by  felony  is  also  the  same  as 
that  of  a  Court  of  Assize  (see  Stolen  Goods),  and  as  to  compensation  of 
persons  injured ;  but  its  powers  to  grant  rewards  to  persons  active  in 
apprehending  offenders  is  limited  to  £5  to  any  one  person  (7  Geo.  iv. 
c.  64,  ss.  28-30  ;  14  &  15  Vict.  c.  55,  s.  8).  As  to  costs  of  prosecution  on 
indictment,  see  Costs  in  Criminal  Cases.  The  whole  law  of  costs  in 
criminal  cases  is  under  revision  in  the  Costs  in  Criminal  Cases  Bill,  1908. 

Where  incorrigible  rogues  are  sent  to  Quarter  Sessions  for  punish- 
ment the  Court  may  allow  costs,  though  there  is  no  indictment  (9  Geo.  iv. 
c.  83,  s.  9 ;  Simey,  Quarter  Sessions,  p.  79). 

The  sentence  of  a  Court  of  Quarter  Sessions  runs  from  the  day 
when  it  is  pronounced,  unless  otherwise  ordered  (21  &  22  Vict.  c.  73, 
s.  12). 

The  authority  of  a  Court  of  Quarter  Sessions  is  not  determined  or 
suspended  by  the  sittings  of  a  Court  of  Assize  for  the  same  jurisdiction 
(E.  V.  Smith,  1849,  13  Q.  B.  738). 

Original  Jurisdiction — Civil. — The  civil  jurisdiction,  such  as  it  is,  of 
Quarter  Sessions,  does  not  arise  from  the  commission  of  the  peace,  and 
is  wholly  statutory.  The  large  jurisdiction  which  the  Court  had  for 
administrative  purposes  has  almost  entirely  been  transferred  to  the 
County  Council.     What  remains  relates  to  the  following  subjects : — 

1.  Clergy. — Under  the  Clergy  Discipline  Act,  1892,  55  &  56  Vict, 
c.  32 ,  the  Court  elects  triennially  five  justices  as  part  of  the  panel 
of  assessors  for  trying  criminal  clerks. 
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2.  Highways. — Orders  for  diverting  and  closing  highways  are 
enrolled  at  Quarter  Sessions  on  the  certificate  of  the  justices  who 
have  viewed  the  way  (5  &  6  Will.  iv.  c.  50,  ss.  85-91).  Where  such 
orders  are  appealed  against,  the  Court  determine  the  appeal  with  a  jury. 
See  Highways. 

3.  Licensing. — The  Court  has  taken  over  the  powers  of  the  county 
licensing  committee  to  confer  new  licences  and  all  other  powers  of  that 
committee  (see  4  Edw.  vii.  c.  23,  s.  4),  and  acts  as,  or  appoints,  the  com- 
pensation authority  under  the  Licensing  Act,  1904  (see  4  Edw.  vii.  c.  23, 
ss.  1,  4  (1);  5  (2),  (3),  and  tit.  Licensing,  Vol.  VIIL  p.  179). 

4.  Lunatics. — The  Court  at  its  Michaelmas  Sessions  selects  under  sees. 
9, 10  of  the  Lunacy  Act,  1890,  53  &  54  Vict.  c.  5,  justices  to  exercise  the 
judicial  authority  under  the  Act  as  to  lunatics ;  and  under  sec.  177,  three 
or  more  justices  and  one  or  more  medical  practitioners  to  visit  all  houses 
in  the  district  licensed  for  lunatics. 

Quarter  Sessions  are  also  outside  London  the  authority  for  licensing 
houses  for  the  reception  of  lunatics  (ss.  207-221 ;  see  Asylums). 

5.  Police. — The  Court  has  full  power  to  make  representations  as  to 
the  conduct  or  efficiency  of  the  police ;  but  the  direct  management 
in  counties  has  been,  since  1889,  transferred  to  the  standing  joint- 
committee,  composed  half  of  justices  elected  annually  by  the  Court,  and 
half  of  county  councillors,  also  elected  annually  by  the  council  (see 
Police,  County). 

6.  Prisons. — Under  the  Prisons  Act,  1877,  s.  13,  the  Court  appoints 
a  visiting  committee  consisting  of  justices,  subject  to  the  rules  of  the 
Secretary  of  State  made  in  1898  and  amended  in  1901  (St.  R.  &  0.,  Rev., 
1904  ed.,  vol.  x.,  "Prison,"  E). 

(h)  Appellate  Jurisdiction. — The  Court  is  said  to  have  all  the  powers 
given  to  one  or  more  justices  out  of  session ;  but  this  is  limited  to  cases 
where  the  powers  are  not  expressly  made  exercisable  by  the  justices  of 
a  particular  division. 

There  is  no  general  statute  giving  an  appeal  to  Quarter  Sessions  from 
all  determinations  of  Courts  of  Summary  Jurisdiction,  except  sec.  19  of 
the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49,  which  gives 
appeals  from  any  conviction  ordering  imprisonment  for  an  offence 
without  the  option  of  a  fine,  under  any  Act  except  that  of  1879,  or 
imprisonment  for  doing  or  failing  to  do  any  thing  except  comply  with 
an  order  to  pay  money,  or  find  sureties,  or  enter  into  a  recognisance, 
or  give  any  security.  The  right  to  appeal  does  not  exist  where  the 
appellant  has  pleaded  guilty,  or  has  elected  to  be  tried  summarily 
for  an  indictable  offence  {Ex  parte  Lambert,  [1892]  1  Q.  B.  664). 

In  other  cases  reference  must  be  had  to  the  particular  statute,  if  any, 
authorising  an  appeal. 

Except  under  certain  Revenue  Acts  there  is  no  appeal  to  Quarter 
Sessions  from  the  dismissal  of  an  information  or  complaint  {Payne  v. 
Uxhridge  Justices,  1881,  45  J.  P.  327,  420 ;  R.  v.  Ghjnne,  1872,  L.  R. 
7  Q.  B.  25 ;  R.  v.  May,  1880,  5  Q.  B.  D.  384).  The  other  appellate 
powers  of  the  Court,  which  are  too  many  to  be  here  given  in  detail, 
are  collected  in  Archbold,  Quarter  Sessions,  6th  ed. ;  Pritchard,  Quarter 
.Sessions,  2nd  ed.,  1904,  and  Scholefield  and  Hill,  Appeals  from  Justices, 
1902. 

The  most  important  are  the  following : — 

1.  Bastardy  Appeals  (8  &  9  Vict.  c.  10 ;  35  &  36  Vict.  c.  65).— See 
-Bastardy. 
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2.  Rating  Appeals. — (1)  An  appeal  lies  against  the  basis  of  the 
county  rate  or  the  rate  itself.  The  procedure  is  regulated  by  the 
County  Rates  Act,  1852,  as  modified  by  the  High  Constables  Act, 
1869,  and  the  Local  Government  Act,  1894.     See  Rating. 

(2)  An  appeal  also  lies  against  a  poor-rate  under  the  Poor  Law 
Acts,  after  the  assessment  committee  has  refused  relief  (27  &  28  Vict. 
c.  39,  s.  1),  and  by  the  assessment  committee  against  decisions  of  special 
sessions  {R.  v.  Montgomery  Justices,  1881,  50  L.  J.  M.  C.  52).  An  appeal 
lies  against  distress  warrants  for  non-payment  of  rates,  but  not  where 
the  ground  of  appeal  was  one  which  could  be  taken  on  appeal  against 
the  rate  {R.  v.  Kent  Justices,  1867,  16  L.  T.  672). 

(3)  An  appeal  also  lies  against  a  highway  rate  by  any  person  aggrieved 
thereby  (5  &  6  Will.  iv.  c.  50,  s.  105  ;^  6  &  7  Will.  iv.  c.  96). 

3.  Appeals  with  reference  to  lunatic  and  other  paupers  raising  ques- 
tions of  settlement  or  domicile  for  purposes  of  the  poor  law  (11  &  12 
Vict.  c.  43,  s.  35).    See  Asylums  ;  Poor  Law. 

4.  Appeals  with  reference  to  the  grant  or  refusal  of  licences  for 
intoxicants.    See  Licensing,  Vol.  VIII.  p.  179. 

5.  As  to  the  jurisdiction  of  Quarter  Sessions  with  reference  to  orders 
of  justices  for  stopping  up  or  diverting  a  highway,  see  Highways. 

Procedure. — The  appeal  is,  as  a  general  rule,  to  the  next  practicable 
sessions  after  the  order  appealed  from  is  made.  What  are  the  next 
practicable  sessions  is  a  question  of  fact  to  be  determined  by  inquiring 
what  are  the  earliest  sessions  by  which  the  proper  notices  can  be  given 
and  the  necessary  preliminary  steps  completed  {R.  v.  Carmarthen  Justices, 
1893 ;  Ryde,  Rating  Appeals,  334 ;  West  Riding  of  Yorkshire  County 
Council  V.  Middleton  Parish  Council,  [1906]  2  K.  B.  157). 

The  general  practice  of  the  Court  on  the  appeal  is  to  rehear  the 
case,  the  respondent  proving  it  afresh,  and  to  review  the  decision  of  the- 
justices  appealed  from  on  questions  of  fact  and  law,  to  consider  the 
validity  or  form  of  the  conviction,  and  even,  if  on  all  these  things- 
the  Court  agrees  with  the  justices  below,  to  allow  the  appeal  or  vary 
the  order  below,  on  the  ground  that  the  sentence  is  excessive  {R. 
V.  Surrey  Justices,  [1892]  2  Q.  B.  719). 

Subject  to  the  special  rules  made  by  each  Court  of  Quarter  Sessions,. 
if  intra  vires  (R.  v.  Bird,  1898,  2  Q.  B.  340),  the  procedure  as  to  appeals 
from  convictions  or  orders  made  pursuant  to  the  Summary  Jurisdiction 
Acts  is  as  follows : — 

(a)  The  appeal  must  be  to  the  Court  prescribed  by  some  particular 
act,  or  if  none  is  prescribed,  to  the  next  practicable  Court  of  General 
or  Quarter  Sessions  for  the  county,  borough,  or  place  for  which  the 
Court  of  summary  jurisdiction  acted,  i.e.  in  the  case  of  a  county  having 
one  commission  of  the  peace,  but  two  divisions,  such  as  Sufiblk,  Herts 
(37  &  38  Vict.  c.  45),  and  Sussex  (28  &  29  Vict.  c.  37),  to  the  Court  held 
for  the  division  for  which  the  petty  sessions  acted. 

(b)  Where  the  order  appealed  from  is  that  of  a  Court  of  summary 
jurisdiction,  the  procedure  on  appeal  is  regulated  by  the  Summary 
Jurisdiction  Acts  of  1879  and  1884,  and  this  procedure  applies  ta 
Bastardy  Appeals. 

(c)  Appeals  with  reference  to  liquor  licences,  other  than  against  con- 
victions for  offences,  are  regulated  by  the  provisions  of  the  Licensing  Acts 
(In  re  Boulter,  [1897]  App.  Cas.  556). 

(d)  All  appeals,  except  when  otherwise  expressly  provided,  are  subject 
to  Raines's  Act  (12  &  13  Vict.  c.  45,  s.  1),  and  require  fourteen  clear  days*^ 
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notice  of  appeal,  except  in  the  case  of  the  appeals  specified  in  sec.  2, 
which  are  now  governed  by  the  Summary  Jurisdiction  Act,  1879,  or  the 
special  Act  governing  the  appeal. 

(e)  The  Court  is  empowered  to  disregard  technicalities,  to  give  costs, 
and  to  amend  unimportant  defects  in  the  order  appealed  from,  and  to 
supplement  defective  recognisances.  Its  decisions  on  appeal  are  final, 
unless  obviously  without  jurisdiction,  in  which  case  they  are  reviewable 
by  certiorari  (12  &  13  Vict.  c.  45,  s.  9). 

(/)  The  Court  has  power,  in  its  discretion,  to  state  a  special  case  for 
the  High  Court  on  most  appeals  (s.  11),  and  may  also,  in  the  case  of 
orders,  rates,  and  like  matters,  submit  the  subject  of  the  appeal  to 
arbitration  (12  &  13  Vict.  c.  45,  ss.  12-14). 

(g)  Fines,  issues,  amerciaments,  and  forfeited  recognisances  are  levied 
under  3  Geo.  iv.  c.  46  (see  12  &  13  Vict.  c.  45,  s.  17,  and  Estreats  ; 
Fine). 

Orders  of  the  Court  on  appeals  may  be  removed  by  certiorari  to  the 
High  Court  for  enforcement  (12  &  13  Vict.  c.  45,  s.  18),  or  if  invalid  or 
ultra  vires  for  quashing. 

Bevieio  of  Decisions  of  the  Court. — In  the  case  of  conviction  on  indict- 
ment or  sentence  on  an  incorrigible  rogue  after  April  18, 1908,  an  appeal 
lies  to  the  Court  of  Criminal  Appeal  (7  Edw.  vii.  c.  23),  but  the  Court 
may  also  in  its  discretion  state  a  case  for  the  consideration  of  the  Court 
of  Criminal  Appeal  under  the  Crown  Cases  Act,  1848,  11  &  12  Vict, 
c.  48,  as  modified  by  the  Act  of  1907  (s.  20  (4)),  except  apparently  in 
the  case  of  indictments  "  at  common  law  "  for  obstruction  or  non-repair 
of  highways  and  public  bridges.  Appeals  from  a  conviction  on  indict- 
ment in  these  cases  lies  to  the  Civil  Court  of  Appeal  (7  Edw.  vii.  c.  23, 
s.  20  (3)).  The  writ  of  Certiorari  was  not  used  to  review  the  decisions 
of  Quarter  Sessions  on  indictment,  except  as  ancillary  to  a  writ  of  error 
(now  abolished),  but  is  used  to  remove  the  trial  of  an  indictment  into 
the  High  Court,  or  to  the  Central  Criminal  Court,  where  the  nature  or 
circumstances  of  the  charge  render  that  course  expedient  in  the  interests 
of  justice. 

Decisions  of  Courts  of  Quarter  Sessions  on  appeal  from  justices  in 
petty  or  special  sessions,  etc.,  are  reviewable  by  Certiorari,  if  given 
without  jurisdiction.  The  Court  in  its  discretion  may  state  a  special 
case  for  the  opinion  of  the  High  Court,  but  cannot  be  compelled  to  do 
so  by  Mandamus.  Costs  in  such  cases  are  now  in  the  discretion  of  the 
Appellate  Court  (57  &  58  Vict.  c.  14,  s.  2),  except  in  the  case  of  cases 
stated  under  Baines's  Act,  12  &  13  Vict.  c.  45. 

[^Authorities. — Archbold,  Quarter  Sessions,  6th  ed.,  1908;  Pritchard, 
Quarter  Sessions,  2nd  ed.,  1904 ;  Simey  on  Quarter  Sessions,  1898 ; 
Saunders,  Practice  of  Magistrates'  Courts,  6th  ed.,  1902 ;  Scholefield  and 
Hill,  Appeals  from  Justices,  1902.] 

Quasi  Contracts. — l.  Definition. — ThQtQvm" quasi-contrccct;* 
adopted  from  the  Eoman  Law  (see  Just.  In^t.,  Ill,  27),  is  sometimes 
applied  both  to  cases  of  true  contract,  where  an  actual  agreement  is 
inferred  from  the  conduct  of  the  parties,  although  no  agreement  is 
expressed,  and  sometimes  to  cases  where,  there  being  in  fact  no  agree- 
ment at  all,  the  plaintiff  is  permitted  to  use  the  form  of  an  action  of 
contract  in  order  to  recover  against  the  defendant.  It  is  properly  applic- 
able to  the  latter  class  of  cases  only.  "  A  quasi  contract  is  not  a  contract 
at  all.     The  commonest  sample  of  the  class  is  the  relation  subsisting 
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between  two  persons,  one  of  whom  has  paid  money  to  the  other  through 
mistake.  The  word  quasi  prefixed  to  a  term  in  Eoman  Law,  impHes 
that  the  conception  to  which  it  serves  as  an  index  is  connected  with  the 
conception  with  which  the  comparison  is  instituted  by  a  strong  super- 
ficial analogy  or  resemblance"  (Maine's  Ancient  Law,  1906  ed.,  p.  354). 
Quasi  contracts  are  classified  by  some  English  writers  as  "contracts 
implied  by  law,"  that  is  to  say,  fictitious  contracts  {e.g.  Leake  on  Contracts, 
ch.  i.  sec.  ii.  §  1). 

"  A  quasi-contract  right,  or  right  of  restoration,  [is]  a  right  to  obtain 
the  restoration  of  a  benefit,  or  the  equivalent  thereof,  conferred  by  the 
claimant,  but  unjustly  retained  by  the  defendant "  (Keener,  Selectio7i  of 
Cases  on  the  Law  of  Quasi  Contract  (Amer.),  cited  by  Holland,  Juris- 
prudence, 10th  ed.,p.  23871. ;  c^.per  Lord  Mansfield  in  Moses  v.  3Iacferlan, 
1760, 2  Burr.  1008).  Where  a  relation  exists  between  two  parties  which 
involves  the  performance  of  certain  duties  by  one  of  them,  and  the  pay- 
ment of  a  reward  to  him  by  the  other,  the  law  will  imply,  or  the  Court 
may  infer,  a  promise  by  such  party  to  do  that  which  is  to  be  done  by  him 
(Morgan  v.  Ravey,  1861,  6  H.  &  N.  265,  where  the  claim  to  recoupment 
against  an  innkeeper  for  lost  goods  was  put  upon  "  contract ").  The  most 
important  example  of  quasi-contractual  rights  is  that  next  referred  to 
below.  Many  others,  such  as  the  right  to  sue  on  a  Judgment,  and 
to  recover  money  paid  under  mistake  of  fact  (see  Mistake),  are  more 
conveniently  noticed  under  special  titles. 

2.  Payment  of  Another's  Debt. — It  is  a  principle  of  law  that  where 
one  who  is  only  secondarily  liable  performs  (under  compulsion  of  law) 
an  obligation  for  which  another  person  is  primarily  liable,  he  may  recover 
against  that  other  person  {jper  Willes,  J.,  in  Boherts  v.  Crowe,  1872,  L.  E. 
7  C.  P.  629,  at  p.  637;  cp.  Anson  on  Contracts,  11th  ed.,  pp.  388  et  seq.). 
So  a  vendor  of  shares  sold  subject  to  a  liability,  who  is  compelled  to  pay 
calls,  is  entitled  to  be  indemnified  by  the  purchaser  {I.e.).  The  principle 
applies  also  where  the  plaintiff  has  been  compelled  by  a  distress  or 
execution  levied  upon  his  goods,  to  pay  a  debt  for  which  the  defendant 
is  ultimately  liable  {Edmunds  v.  Wallingford,  1885,  14  Q.  B.  D.  811 ; 
see,  further,  Johnson  v.  Wild,  and  Hunter  v.  Hunt,  cited  below).  As 
where  an  underlessee  is  compelled  to  pay  the  head  rent  {Exall  v. 
Partridge,  1799,  8  T.  K.  308 ;  4  K.  E.  656 ;  Sapsivorth  v.  Fletcher,  1792, 
4  T.  E.  511 ;  Taylor  v.  Zamira,  1816,  6  Taun.  524;  16  E.  E.  668),  or  the 
part-owner  of  a  ship  redeems  it  from  a  lien  for  a  debt  incurred  partly 
or  wholly  on  account  of  the  defendant  {The  Orchis,  1890,  15  P.  D.  38 ; 
Johnson  v.  Royal  Mail  Co.,  1867,  L.  E.  3  C.  P.  38).  But  the  debt  must  be 
paid  under  legal  compulsion,  for  no  one  can  make  himself  the  creditor 
of  another  merely  by  paying  off  his  debt.  "  A  mere  voluntary  courtesy 
will  not  uphold  an  assumpsit,  although  a  courtesy  moved  by  a  previous 
request  will "  {Lampleigh  v.  Braithwait,  1615,  Hob.  105  ;  80  E.  E.  255  ; 
1  Smith's  Leading  Cases,  11th  ed.,  141).  It  is  not  enough  that  the 
defendant  has  obtained  the  benefit  of  the  payment  {Falcke  v.  Scottish 
Imperial  Assurance  Co.,  1886,  34  Ch.  D.  234 ;  In  re  JVinchelsea's  Policy 
Trusts,  1888,  39  Ch.  D.  168 ;  Strutt  v.  Tippett,  1890,  62  L.  T.  475).  In 
the  cases  last  cited,  it  was  sought  to  support  a  lien  upon  the  money 
payable  under  a  policy  of  insurance  for  premiums  paid  to  save  the 
policy  from  forfeiture,  paid  by  the  assignee  of  the  mortgagor  of  the 
policy.  The  attempt  failed.  It  was  held  that  the  lien  claimed  could 
be  supported  neither  under  any  recognised  quasi  contract  nor  upon  the 
analogy  of  the  law  of  marine  salvage.     The  debt  paid  must  be  a  debt 
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which  the  defendant  was  bound  to  pay.  So  where  two  houses  included 
in  one  lease  are  separately  subdemised,  and  one  sublessee  is  compelled 
to  pay  the  whole  head  rent,  he  cannot  recover  it  in  an  action  against 
the  other  (Johnson  v.  Wild,  1890,  44  Ch.  D.  146  ;  Hunter  v.  Hunt, 
1845,  1  C.  B.  300 ;  68  K.  R.  706).  And  if  one  tenant  in  common 
pays  for  repairs,  he  cannot  sue  his  co-tenant  in  common  for  a  share 
of  the  cost  (Leigh  v.  Dickeson,  1885,  15  Q.  B.  D.  60).  See  Negotiorum 
Gestio. 

It  is  suggested  in  some  of  the  cases  that,  in  addition  to  the  condi- 
tions of  the  right  of  repayment  already  stated,  there  must  be  some 
privity  between  the  plaintiff  and  defendant  at  the  time  of  the  payment. 
In  Edwards  v.  Marsden,  1866,  L.  R  1  C.  P.  529,  where  the  plaintiff,  a 
bill  of  sale  holder,  after  seizing  the  goods,  left  them  on  the  grantor's 
premises,  and  they  were  used  for  the  grantor's  debt,  it  was  held  that 
the  plaintiff'  had  no  claim  for  repayment  by  the  grantor,  because  he  had 
voluntarily  left  the  goods  on  the  premises.  But  this  case  has  been  dis- 
sented from  (Ex  parte  Bishop,  1880,  15  Ch.  D.,  at  p.  417 ;  Edmunds  v. 
Wallingford,  1885,  14  Q.  B.  D.  811).  In  Griffenhoope  v.  Danbury,  1854, 
2  El.  &  Bl.  746,  which  is  cited  for  the  same  proposition  (Smith,  Leading 
Cases,  in  the  notes  to  Lampleigh  v.  Braithwait),  it  was  held  that  a  tenant 
whose  goods  had  been  distrained  upon  for  tithes,  could  not  recover  against 
his  landlord ;  but  in  the  case  in  question  he  was  himself  ultimately  liable 
to  pay  the  tithes. 

3.  Statutory  Charge  on  Premises. — If  the  occupier  of  premises  is  com- 
pelled to  defray  a  statutory  charge  upon  them  which  ought  to  be  defrayed 
by  the  owner,  it  is  doubtful  whether  he  can  recover  against  the  latter. 
In  Gebhardt  v.  Saunders,  [1892]  2  Q.  B.  452,  Charles,  J.,  expressed  an 
opinion  that  the  occupier  could  recover ;  but  see  Ln  re  Boor,  1889,  40 
Ch.  D.  572.  If  the  owner  pays,  he  probably  cannot  recover  the  pay- 
ment from  a  former  owner  who  has  parted  with  the  property  after  the 
obligation  accrued,  unless  there  is  a  contract  for  the  payment  between 
them  (see  Tubhs  v.  Wynne,  [1897]  1  Q.  B.  74). 

4.  Agent  of  Necessity. — The  cases  in  which  an  "  agent  of  necessity  " 
can  contract  a  debt  on  behalf  of  another  against  the  will  of  the  latter, 
as  a  wife  for  necessaries  supplied  to  her  on  her  husband's  credit  (see 
Husband  and  Wife,  Vol.  VI.  p.  677),  are  instances  of  quasi  contract. 
A  child  is  not  an  agent  of  necessity  to  bind  his  father  (Bazeley  v.  Forder, 
1868,  L.  R  3  Q.  B.  559). 

5.  Indemnity. — Wherever  the  plaintiff  has  at  the  defendant's  request 
done  something  which  has  exposed  him  to  a  liability,  he  is  entitled  to  be 
indemnified  by  the  defendant  (Dugdale  v.  Lovering,  1875,  L.  E.  10  C.  P. 
196),  provided  that  the  thing  done  was  not  apparently  illegal,  and  not 
such  that  the  plaintiff  must  have  known,  or  be  presumed  to  have  known, 
it  was  illegal  (Betts  v.  Gibhin,  1834,  2  Ad.  &  E.  57 ;  41  E.  R  381 ; 
Palmer  v.  Wick,  etc.,  Co.,  [1894]  A.  C,  at  p.  324;  see  below,  6). 

6.  Contribution. — If  one  joint-debtor  pays  the  whole  debt,  he  can 
recover  from  his  co-debtor  the  latter's  proportion  of  the  payment  (Edger 
V.  Xnapp,  1843,  6  Sco.  N.  R  707 ;  63  E.  R  469 ;  Kemp  v.  Einden,  1844, 
12  Mee.  &  W.  421 ;  67  E.  E.  384).  See  Principal  and  Surety.  There 
is  no  right  to  contribution  between  joint  tort  feasors,  though  one  pays 
the  whole  debt  (Merryweather  v.  Nixan,  1799,  8  T.  E.  186 ;  16  R  E.  810  ; 
1  Smith,  Leading  Cases,  and  Notes). 

[Authorities. — Smith,  Leading  Cases,  notes  to  Lampleigh  v.  Braith- 
wait;  and  Leake  on  Contract,  3rd  ed.,  pp.  54-69.] 
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Quasi  Entail  ;  Quasi  Fee, — If  an  estate  pur  autre  vie  be 
granted  to  A.  and  the  heirs  of  his  body,  or  to  A.  and  his  heirs,  the  estate 
is  called  a  quasi  entail  or  quasi  fee  simple  respectively.  The  law  as  to 
estates  pur  autre  vie  and  the  doctrines  of  general  and  special  occupancy 
have  been  treated  of  under  Life,  Estates  for,  and  the  reader  should 
refer  to  that  title  for  a  detailed  explanation.  Suffice  it  to  say  here  that, 
although  originally  in  a  grant  as  above  mentioned,  A.,  the  first  taker, 
would  have  an  estate  for  life  only,  and  his  heirs  or  heirs  of  his  body 
would,  during  the  life  of  the  cestui  que  vie,  take  as  occupants  of  the 
estate,  and  not  as  deriving  title  through  A.,  nevertheless  judges  and 
legislature  alike  have  for  convenience  applied  to  estates  pur  autre  vie 
rules  and  names  analogous  to  those  of  estates  of  inheritance;  and 
accordingly  both  as  to  capacity  and  incapacity  of  alienation,  the  frst 
taker  of  an  estate  piir  autre  vie  and  the  first  taker  of  an  estate  in  fee 
simple  have  been  placed  on  the  same  footing. 

The  reason  is  that  in  each  case  the  intention  of  the  original  grantor 
is  looked  at  and  effectuated ;  for  where  an  estate  is  granted  to  A.  and 
his  heirs,  the  grantor  cannot  be  said  to  have  intended  to  impose  any 
restrictions  as  to  who  shall  be  special  occupant  on  A.  predeceasing  the 
cestui  que  vie,  and  consequently  A.  has  full  power  to  alienate  his  "  quasi 
fee  simple  estate."  On  the  other  hand,  where  the  grant  is  to  A.  and 
the  heirs  of  his  body,  the  grantor  clearly  restricts  the  special  occupancy 
to  heirs  of  the  body  of  A.,  and  "  this  designation  of  the  person  who  was 
to  take  afterwards  as  special  occupant  has  been  held  sufficient  to  put  a 
restraint  on  the  first  taker's  power  of  disposition  "  (In  re  Barber's  Settled 
Estates,  1881,  18  Ch.  D.  624,  628). 

And  it  may  be  laid  down  as  a  general  rule  that  when  an  estate  pur 
autre  vie  is  made  the  subject  of  successive  limitations,  the  power  of 
alienation  of  all  the  successive  takers  is  to  be  regulated  as  far  as  possible 
by  analogy  to  the  rules  which  govern  similar  limitations  of  an  estate  in 
fee  simple.  The  whole  subject  of  alienation  by  a  tenant  pur  autre  vie 
is  dealt  with  in  the  article  Life,  Estates  for.  Vol.  YIII.  pp.  259  et  seq. 

Accordingly  an  executory  devise  of  an  estate  pur  autre  vie  cannot  be 
defeated  by  the  prior  taker  of  a  quasi  estate  in  fee  simple  (In  re  Barber, 
loc.  cit. ;  and  see  In  re  Michell,  Moore  v.  Moore,  [1892]  2  Ch.  87). 

The  owner  of  a  quasi  entail  may,  if  he  be  in  possession,  bar  both  issue 
and  remaindermen  by  any  conveyance,  and  there  is  no  need  of  executing 
and  enrolling  a  disentailing  deed  as  is  the  case  with  an  estate  tail 
proper.  But  if  the  quasi  tenant  in  tail  is  not  in  possession,  the  concur- 
rence of  the  quasi  tenant  for  life  in  possession  is  necessary  to  effectively 
bar  remaindermen,  otherwise  the  issue  alone  is  barred,  and  the  first 
taker  has  a  quasi  base  fee.  The  anomaly  in  these  two  cases  is  particu- 
larly great,  for  the  quasi  tenant  in  tail  in  remainder  has  no  estate 
whatever.  Disposition  by  will  does  not  in  any  way  whatever  bar  the 
quasi  entail,  and  is  ineffectual. 

It  is  for  these  reasons  that,  although  the  Statute  de  Bonis  applies 
only  to  estates  of  inheritance,  the  term  "  quasi  entail "  is  conveniently 
used  to  denote  an  estate  pur  autre  vie  limited  in  a  manner  analogous  to 
an  estate  tail. 

Quasi  Partnership.— The  Partnership  Act,  1890,  53  &  54 
Vict.  c.  39,  s.  14,  enacts  that  everyone  who,  by  words  spoken  or  written 
or  by  conduct,  represents  himself,  or  who  knowingly  suffers  himself 
to  be  represented,  as  a  partner  in  a  particular  firm  shall  be  liable  as  a 
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partner  to  anyone  who  has,  on  the  faith  of  any  such  representation,  given 
credit  to  the  firm,  and  whether  the  representation  has  or  has  not  been 
made  or  communicated  to  the  person  who  gives  credit  by  or  with  the 
knowledge  of  the  apparent  partner  making  the  representation  or  suffering 
it  to  be  made. 

This  enactment  is  declaratory  of  the  older  law  on  the  subject  of 
"  holding  out,"  and  defines  what  conduct  by  a  person  will  by  the  law  of 
estoppel  make  him  a  quasi  partner.  In  other  words,  when  a  man  does 
certain  acts  which  lead  the  outside  world  to  believe  that  he  is  a  partner, 
he  is  estopped  as  between  himself  and  the  persons  who  have  acted  on 
the  faith  of  his  "  holding  himself  out "  as  a  partner  from  denying  that 
he  is  a  partner,  and  he  is  to  them  liable  as  such.  To  this  principle  the 
law  laid  down  one  exception,  and  this  too  is  summed  up  in  the  proviso 
in  the  Act,  that  where,  after  a  partner's  death,  the  partnership  business 
is  continued  in  the  old  firm-name,  the  continued  use  of  that  name  or  of 
the  deceased  partner's  name  as  part  thereof  shall  not  of  itself  make  his 
executors'  or  administrators'  estate  or  effects  liable  for  any  partnership 
debts  contracted  after  his  death.  See  Partnership,  Vol.  X.,  at  pp.  412, 
416. 

Quasi  Tenant  at  Sufferance— A  tenant  at  sufferance 

is  one  who,  having  entered  lawfully  and  taken  possession,  continues  by 
the  laches  of  the  lessor  in  possession  after  his  title  is  ended  (see  Suffer- 
ance, Tenant  at).  The  term  "  quasi  tenant  at  sufferance  "  is  sometimes 
used  to  denote  an  underlessee,  who  continues  in  possession  after  the 
determination  not  only  of  his  own  but  also  of  his  lessor's  title  {i.e.  after 
the  determination  of  the  original  lease),  without  the  assent  or  dissent  of 
the  reversioner. 

Quays. — See  Harbours  ;  Pier. 

Quebec. — See  Canada. 

Queen.  — See  Sovereign. 

Queen  Anne's  Bounty. — This  is  the  designation  which, 
since  the  statutes  of  Anne  to  be  mentioned  presently,  has  been  given  to 
the  disposition  of  "  firstfruits  and  tenths  "  of  benefices.  These  firstfruits 
and  tenths  had  by  ancient  custom  been  paid  to  the  Pope  until  1534, 
when,  by  26  Hen.  viii.  c.  3,  they  were  annexed  to  the  Crown. 

By  the  statutes  2  &  3  Anne,c.  11  (1703),  that  Queen  was  empowered 
to  incorporate  by  letters  patent  such  persons  as  she  should  nominate  or 
appoint  to  be  a  body  politic  and  corporate,  with  a  common  seal  and 
perpetual  succession ;  and  to  settle  upon  such  corporation  and  their 
successors  the  firstfruits  and  tenths  of  all  benefices  and  other  spiritual 
promotions,  for  the  augmentation  of  the  maintenance  of  the  officiating 
clergy  of  the  churches  and  chapels  of  the  Church  of  England,  in  England, 
Wales,  and  Berwick-upon-Tweed. 

By  1  Eliz.  c.  4,  ss.  5,  8,  13  (1558),  the  dean  and  canons  of  Windsor, 
and  hospitals  and  schools,  had  been  exempted  from  both  these  imposi- 
tions, and  vicarages  not  exceeding  the  yearly  value  of  £10  (according  to 
the  valuation  of  1535)  from  firstfruits;  and  by  5  Anne,  c.  24  (1706),  and 
6  Anne,  c.  27  (1707),  livings  of  a  yearly  value  not  exceeding  £50  were 
discharged  of  firstfruits,  and  of  tenths  where  those  had  not  been  alienated 
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by  the  Crown  before  1703.  The  tenths  of  the  first  year  are  deducted 
from  the  firstfruits  (27  Hen.  viii.  c.  8  (1535),  and  1  Eliz.  c.  4  (1558);  a 
new  incumbent  is  chargeable  with  only  one-quarter  of  the  firstfruits  if 
he  die  within  six  months,  with  one-half  only  if  he  die  within  eighteen 
months,  and  with  three-quarters  only  if  he  die  within  two  years  of  his 
appointment.  The  computation  of  the  year  begins  with  the  avoidance, 
and  the  profits  during  a  vacancy  go  to  the  successor  towards  the  payment 
(28  Hen.  viii.  c.  11  (1536)).  Archbishops  and  bishops  are  allowed  four 
years  in  which  to  pay,  paying  one-quarter  in  each  year,  computed  from 
the  restoration  of  the  temporalities,  and  if  they  die  or  are  removed 
before  four  years,  are  discharged  of  all  that  remains  unpaid ;  while 
deans,  archdeacons,  prebendaries,  and  other  dignitaries  are  allowed 
the  benefits  given  by  1  Eliz.  c.  4,  to  incumbents  (6  Anne,  c.  27, 
1707). 

The  treasurer  of  Queen  Anne's  Bounty  (the  corporate  body  con- 
stituted as  mentioned  in  the  next  succeeding  paragraph)  is  now  the 
collector,  and  claims  firstfruits  and  tenths  from  those  liable  to  pay  (1  &; 
2  Vict.  c.  20  (1838)) ;  tenths  are  due  at  Christmas  (26  Hen.  viii.  c.  3, 
s.  9  (1534)),  and  by  3  Geo.  I.  c.  10,  s.  2  (1716),  defaulters  pay  double 
value ;  while  (27  Hen.  viii.  c.  8)  a  new  incumbent  may  distrain  upon 
his  predecessor's  goods,  if  charged  with  tenths  unpaid  by  him.  The 
firstfruits  and  tenths  of  the  different  bishoprics  were  apportioned  under 
6  &  7  Will.  IV.  c.  77  (1837),  and  where  ecclesiastical  estates  belonging 
to  dignities  are  vested  in  the  ecclesiastical  commissioners,  the  latter, 
by  4  &  5  Vict.  c.  39  (1841),  pay  the  tenths,  and  one-twentieth  yearly 
as  a  compensation  for  firstfruits. 

On  November  3,  1704,  Queen  Anne,  in  pursuance  of  the  Act  of  1703, 
incorporated  the  archbishops,  bishops,  deans,  speaker,  master  of  the 
rolls,  privy  councillors,  lords-lieutenant,  judges,  Serjeants,  attorney-  and 
solicitor-general,  advocate-general,  chancellors  and  vice-chancellors  of 
Oxford  and  Cambridge,  lord  mayor  and  aldermen,  and  mayors,  to  be  a 
body  corporate,  by  the  name  of  the  Governors  of  the  Bounty  of  Queen 
Anne,  for  the  augmentation  of  the  maintenance  of  the  poor  clergy ;  and 
granted  the  firstfruits  and  tenths  to  them  for  the  purposes  aforesaid 
under  rules  to  be  established.  The  governors  were  to  inform  themselves 
of  the  yearly  value  of  the  maintenance  of  all  clergymen  for  whom  £80 
a  year  was  not  sufficiently  provided,  with  particulars  of  the  situation 
and  distance  from  London  of  their  churches  or  chapels ;  to  appoint  a 
secretary,  treasurer,  and  other  officers  and  servants ;  and  to  be  empowered 
to  admit  into  their  corporation  donors  towards  its  object. 

By  the  statute  1  Geo.  i.  stat.  2,  c.  10  (1714)  (see  also  45  Geo.  ill. 
c.  84  (1805)),  it  was  directed  that  the  bishops  should  inform  themselves 
of  the  value  of  benefices  and  inform  the  governors ;  and  that  the  rules 
made  by  the  governors  or  by  the  Crown  under  sign  manual  were  to  have 
the  authority  of  rules  made  under  the  great  seal. 

The  system  adopted  by  the  governors  was  to  augment  all  cures  by 
purchase,  and  not  by  pension,  and  to  advance  to  each  cure,  for  invest- 
ment in  a  purchase,  £200,  beginning  with  cures  under  £10  a  year,  and 
proceeding  to  cures  of  greater  value  up  to  £45  a  year,  if  private  bene- 
factors were  willing  in  each  case  to  give  as  much  more ;  but  the  prefer- 
ence is  to  be  given  to  cures  of  under  £20,  and  only  one-third  of  the 
available  money  in  each  year  is  to  be  given  to  cures  of  a  value  greater 
than  that.  After  Michaelmas  in  each  year  no  more  proposals  from 
benefactors  are  to  be  received,  and  the  remaining  money  for  the  year 
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is  to  be  given  in  the  first  place  to  two  or  more  Crown  livings  of  £10  or 
under,  chosen  by  lot,  and  then  to  as  many  other  livings  of  like  value, 
chosen  in  the  same  way,  as  the  money  available  permits.  Sec.  8  of  the 
Act  of  1714  gives  to  benefactors  the  patronage  of  augmented  benefices, 
where  agreements  to  that  effect  have  been  made;  and  the  following 
sections  provide  for  the  cases  of  agreements  made  by  persons  seised  in 
right  of  their  wives,  and  incumbents,  the  wife  being  a  necessary  party 
in  the  former  case,  and  the  consent  of  the  patron  and  ordinary  being 
necessary  in  the  latter  (see  also  3  &  4  Vict.  c.  20  (1841)).  By  sec.  4  of 
the  same  Act  of  1714,  all  benefices,  donative  or  other,  augmented,  are  to 
be  perpetual  cures  (see  Perpetual  Cukate)  ;  and  sees.  6  and  14  provide 
that  augmented  benefices  shall  lapse  like  presentation  livings,  if  allowed 
to  remain  vacant  for  six  months,  and  shall  in  all  cases  become  subject  to 
the  jurisdiction  of  the  ordinary,  though  formerly  donatives  exempt  from 
it;  but  (s.  15)  a  donative  is  not  to  be  augmented  without  the  patron's 
consent.  Sec.  13  authorises  the  exchange,  for  others  of  equal  or  greater 
value,  of  lands  settled  by  the  augmentation,  a  power  extended  by 
43  Geo.  III.  c.  107,  s.  2  (1803),  to  all  the  messuages,  buildings,  and  lands 
belonging  to  the  cure  augmented;  and  by  2  &  3  Vict.  c.  49  (1839),  lands 
purchased  for  endowment  may  be  sold  with  the  governor's  consent,  if 
not  in  or  near  the  parish,  but  if  in  or  near  it,  the  archbishop's  consent 
is  also  necessary.  Parsonage  houses  may  be  built,  rebuilt,  or  purchased 
out  of  augmentation  moneys  (43  Geo.  iii.  c.  107,  s.  3).  Forms  of  convey- 
ances to  the  governors,  and  deeds  for  the  granting  of  rents-charges  for 
stipends  and  annuities,  are  provided  by  1  Vict.  c.  20,  ss.  20,  21  (1838). 
2  &  3  Vict.  c.  49,  s.  12  (1839),  empowers  the  governors  to  hold  endow- 
ments under  the  Church  Building  Acts  (see  Ecclesiastical  Commis- 
sioners), and  private  trustees  to  assign  their  endowments  to  the 
governors,  with  the  latters'  consent.  And  by  28  &  29  Vict.  c.  69, 
8.  2  (1865),  the  governors  may,  for  the  purposes  of  the  bounty,  sell 
land  tithes,  and  other  hereditaments  vested  in  them. 

In  addition  to  the  augmentation  of  livings,  the  moneys  of  Queen 
Anne's  Bounty  are  also  employed  in  loans  to  the  clergy  on  mortgage  of 
their  benefices.  This  was  first  authorised  for  the  building,  repairing,  or 
purchasing  of  parsonage  houses,  by  17  Geo.  in.  c.  51,  s.  12  (1777),  by 
which  Act  the  amount  to  be  lent  was  limited  to  £100,  without  interest, 
in  the  case  of  livings  under  £50  a  year,  and  to  a  sum  not  exceeding  two 
years'  income,  with  interest  at  a  rate  not  exceeding  four  per  cent.,  in 
the  case  of  livings  above  that  value;  and  the  same  provisions  are 
repeated  for  the  same  objects  in  1  I'fe  2  Vict.  c.  23,  s.  4  (1838);  see 
also  c.  106  of  the  same  year,  s.  72.  By  59  &  60  Vict.  c.  13  (1896),  the 
term  fixed  for  repayment  of  the  money  may,  with  the  patron's  consent, 
be  extended  for  any  period  up  to  twenty  years,  and  the  amount  of  the 
annual  instalment  reduced  by  the  governors  at  a  meeting  held  before 
December  31,  1897,  if  the  income  of  the  benefice  since  the  date  of  the 
mortgage  has  diminished.  Incumbents  may,  with  the  bishop's  and 
patron's  consent,  borrow  from  the  governors  the  whole  or  part  of  the 
sum  necessary  for  dilapidation  works,  and  such  sum  as  the  governors 
think  fit  in  respect  of  costs  and  expenses ;  such  loan  is  never  to  exceed 
three  years'  income  of  the  benefice,  and  is  to  be  entered  in  their  books 
under  a  dilapidation  account  in  each  case.  The  money  may  either  be 
lent  on  the  terms  of  repayment  by  annual  instalments,  with  interest  not 
exceeding  four  per  cent,  or  by  a  terminable  annuity ;  on  the  appoint- 
ment of  a  new  incumbent,  the  term  of  repayment  may  be  extended,  and 
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the  day  of  annual  payment  may  be  changed,  with  the  incumbent's  con- 
sent (Ecclesiastical  Dilapidations  Acts,  1871  and  1872,  34  &  35  Vict, 
c.  43 ;  35  &  36  Vict.  c.  96). 

See  also  articles  Advowson  ;  Dilapidations,  Ecclesiastical  ;  Eccle- 
siastical Commissioners;  Glebe;  Perpetual  Curate;  Pluralities; 
Sequestration. 

[AutJiority. — Phillimore,  Ucd.  Law,  2nd  ed.] 

Queen  Consort ;  Dowager ;  Regent  or  Reg- 
nant.— See  Sovereign  ;  Regency. 

Queensland. — Area. — Queensland,  one  of  the  States  of  the 
Commonwealth  of  Australia  (q.v.),  situated  to  the  North  of  New 
South  Wales  (q.v.)  and  bounded  on  the  west  by  South  Australia  (q.v.), 
has  a  total  area  of  670,500  square  miles  or  considerably  more  than  five 
times  the  size  of  the  United  Kingdom. 

Earlier  History. — Queensland,  originally  the  Moreton  Bay  Settle- 
ment of  New  South  Wales,  began  to  be  settled  in  1824,  but  was  not 
thrown  open  to  colonisation  till  1842.  A  brief  note  of  its  history  prior 
to  its  severance  from  New  South  Wales  (q.v.)  is  given  under  that 
article.  Unlike  Victoria  (q.v.)  Queensland  was  never  a  Crown  colony, 
but  received  responsible  government  immediately  on  severance  from 
the  mother  colony  in  1859  (see  under  Constitution  below). 

Alterations  in  Boundaries. — By  Letters  Patent  of  March  13,  1862 
(St.  K.  &  0.,  Eev.  1904,  vol.  i.,  "Australia,  Commonwealth  of,"  p.  35), 
the  boundaries  of  the  colonies  of  Queensland  and  New  South  Wales 
were  adjusted,  and  by  Letters  Patent  of  May  30,  1872,  and  of  October 
10,  1878  (ibid.,  pp.  37,  39),  the  Governor  of  Queensland  was  appointed 
governor  of  all  islands  within  sixty  miles  of  the  coast  thereof,  and 
authorised  to  annex  all  such  islands  thereto,  and  provision  was  made 
for  the  rectification  of  the  maritime  boundary  of  Queensland  and  for 
the  annexation  of  certain  islands  in  Torres  Straits.  The  annexations 
took  effect  as  from  August  1872  and  August  1,  1889,  respectively. 
By  Order  in  Council  of  May  18,  1898  (ibid.,  p.  67),  certain  islands  and 
reefs  north  of  Queensland  were  made  part  of  British  New  Guinea  (now 
Papua). 

Constitution. — By  Letters  Patent  of  June  6, 1859  (ibid.,  p.  32),  Queens- 
land was  erected  into  a  separate  colony  with  responsible  government, 
and  by  Order  in  Council  (ibid.,  p.  33)  of  the  same  date,  specially 
confirmed  by  Imperial  Act  (24  &  25  Vict.  c.  44,  s.  3),  the  legislature  was 
empowered  to  make  laws  and  provide  for  the  administration  of  justice. 
The  Constitution  is  regulated  by  the  Letters  Patent  of  June  6,  1859,  by 
Order  in  Council  of  the  same  date  (see  above),  and  Act  31  Vict.  No.  38, 
as  amended  by  subsequent  Queensland  Acts. 

By  Letters  Patent  of  October  29,  1900  (ibid.,  p.  41),  the  office  of 
Governor  of  the  State  of  Queensland  and  its  dependencies  in  the 
Commonwealth  of  Australia  was  reconstituted,  and  provision  made  for 
the  composition  of  the  Executive  Council,  which  consists  of  the  ministry 
with  the  Governor  as  President.  The  legislature  is  composed  of  two 
Houses  of  Parliament,  an  Upper  House  or  Legislative  Council  and  a 
Lower  House  or  Legislative  Assembly.  The  Legislative  Council  at 
present  consists  of  forty-four  members  nominated  by  the  Governor  for 
life.  The  Legislative  Assembly  consists  of  seventy-two  members  elected 
for  three  years,  who  are  granted  an  annual  allowance  and  travelling 


QUEENSLAND  I73 

expenses.  The  electorate  under  the  "  Elections  Acts  Amendment  Act  of 
1905  "  are  all  male  and  female  adults  resident  for  twelve  months  in  the 
State  ;  owners  of  freeholds  or  leaseholds  of  a  certain  value,  and  possessing 
a  residential  qualification  in  another  electorate  can  vote  in  respect  of  that 
electorate  in  preference  to  the  one  within  which  they  ordinarily  reside, 
but  no  one  can  be  placed  on  the  register  of  more  than  one  electorate. 
There  are  sixty-one  electoral  districts,  eleven  of  which  return  two 
members  each  and  the  remainder  one.  In  1885  the  Legislative  Council 
and  Legislative  Assembly  differed  as  to  the  power  of  the  former  to 
amend  a  money  bill,  and  by  the  desire  of  both  parties  the  matter  was 
referred  to  the  Judicial  Committee  of  the  Privy  Council,  which  reported 
in  favour  of  the  Assembly.  For  comparison  with  the  constitution  of 
the  Parliaments  of  the  other  Commonwealth  States,  and  with  the 
electoral  franchises  thereof,  see  article  New  South  Wales.  The 
provisions  as  to  the  reservation  of  Bills  for  His  Majesty's  pleasure,  and 
as  to  the  Governor's  assent  or  dissent  to  Bills  and  their  subsequent 
disallowance  by  Order  in  Council  (which  are  common  to  all  the  six 
States)  are  described  in  that  same  article. 

Local  Government, — The  laws  as  to  local  authorities  were  consoli- 
dated by  the  Local  Authorities  Act  of  1902  (Act  No.  19  of  1902).  For 
the  purposes  of  local  administration  the  State  is  divided  into  towns 
(thirty-five  in  number,  eight  of  which  are  cities)  and  125  shires,  under 
the  control  of  councillors  (called  in  the  case  of  a  town  aldermen)  elected 
by  the  ratepayers,  male  and  female.  The  powers  of  these  authorities 
are  laid  down  in  Parts  VII.  and  YIII.  of  the  Act  and  include,  besides 
roads,  markets,  and  numerous  other  subjects  of  local  government,  in 
the  stricter  sense,  general  powers  as  to  the  manufacture  of  gas,  electricity, 
and  every  kind  of  power.  The  audit  provisions  in  Part  XIII.  are  of 
interest;  tramways  are  dealt  with  by  Part  XV. 

Zaws. — The  laws  of  Queensland  are  English  in  their  origin.  The  Laws 
of  England  in  force  on  July  25,  1828,  so  far  as  applicable  to  Australia 
and  not  repealed  by  local  legislation,  operate  in  the  colony  under 
9  Geo.  IV.  c.  83,  s.  24.  Besides  this  the  Ordinances  and  Statutes  of  New 
South  Wales  up  to  1859,  so  far  as  they  are  not  altered  or  repealed  by 
local  legislation,  have  effect  in  the  colony.  The  post  1859  legislation 
is  by  Queensland  Act.  Of  the  Imperial  Statutes  expressly  adopted  by 
the  legislature  of  New  South  Wales,  and,  remaining  in  force  in  Queens- 
land after  separation,  all  have  been  applied  with  the  exception  of 
7  Will.  IV.  &  1  Vict.  c.  88  (Piracy).  The  latest  edition  of  Kevised  Statutes 
was  published  in  1889  in  5  vols,  by  Messrs.  Pain  &  Woolcock,  the 
contents  being  arranged  alphabetically  with  an  index.  For  each  subse- 
quent year  there  is  an  annual  volume  of  Statutes.  Certain  Imperial 
Statutes  conferring  powers  on  the  legislature  of  Queensland  in  common 
with  the  other  Commonwealth  States  are  referred  to  in  the  article 
New  South  Wales  (sub-heading  Laws)  (q.v.). 

Courts  of  Law. — The  Supreme  Court  of  Moreton  Bay  was  established 
in  1857  by  an  Act  (20  Vict.  No.  25)  of  the  New  South  Wales  legisla- 
ture. That  Court  was  subsequently  converted  into  the  Supreme 
Court  of  Queensland  and  is  now  regulated  by  the  Supreme  Court  Act 
of  1867,  31  Vict.  No.  23,  as  subsequently  amended.  The  Supreme  Court 
consists  of  a  Chief  Justice  and  four  Puisne  Judges,  and  has  all  the 
powers  of  the  High  Court  of  England.  Appeals  lie  to  the  Supreme 
Court  from  the  inferior  Courts  and  from  the  Supreme  Court  to  the 
(Federal)  High  Court  of  Australia.     Formerly  an  appeal  lay  from  the 


174  QUEENSLAND 

Supreme  Court  of  Queensland  direct  to  His  Majesty  in  Council  and 
was  regulated  by  Order  in  Council  of  June  30,  1860  (St.  K.  &  0.,  Rev. 
1904,  vol.  vi.,  "Judicial  Committee,"  p.  77),  under  the  Judicial  Com- 
mittee Act,  1844,  7  &  8  Vict.  c.  69,  but  as  stated  in  the  article  Australia 
this  right  of  appeal  has  been  taken  away  by  the  Commonwealth  Judiciary- 
Act,  1903.  There  are  also  District  Courts  and  Courts  of  Petty  Sessions, 
the  latter  being  constituted  by  justices  of  the  peace  presided  over,  in 
the  more  important  centres,  by  stipendiary  magistrates. 

Application  of  Imperial  Ads. — The  Imperial  Acts  relating  to  the 
constitution  of  the  State,  and  those  conferring  express  legislative  powers 
on  the  Parliament,  are  referred  to  above.  Queensland,  as  all  the  other 
Commonwealth  States  and  New  Zealand,  was  a  party  to  the  agreement 
for  increasing  the  naval  force  for  the  protection  of  the  floating  trade  in 
Australasian  waters  (51  &  52  Vict.  c.  32).  It  remains  to  notice  various 
Orders  in  Council  by  which  under  statutory  powers  Imperial  Acts  have 
been  applied  to  Queensland.  On  August  1,  1896,  the  Imperial  Coinage 
Acts  were  applied  to  Queensland  by  the  same  Order  in  Council  (St.  K. 
&  0.,  Rev.  1904,  vol.  ii.,  "Coin,"  p.  28)  as  applied  then  to  the  other 
Commonwealth  States  and  to  New  Zealand.  Probates  granted  in 
Queensland  are  recognised  by  the  home  Courts  (ibid.,  vol.  i.,  "  Adminis- 
tration," p.  11).  By  Order  in  Council  of  February  2, 1895  (ibid.,  vol.  ii., 
"  Copyright,"  p.  31),  the  Vienna  Copyright  Convention  has  been  applied 
to  Queensland,  and  by  Order  in  Council  of  March  26,  1907  (St.  R.  &  0., 
1907,  p.  773),  repealing  former  Orders  in  Council,  the  provisions  of 
46  &  47  Vict.  c.  57,  s.  103,  as  to  patents,  trade  marks,  and  copyright  in 
designs  (now  replaced  by  7  Edw.  vii.  c.  29,  s.  91)  have  been  applied  to 
the  whole  Commonwealth  of  Australia. 

As  to  extradition  the  Commonwealth  Extradition  Act,  1903,  has 
been  incorporated  with  the  Imperial  Extradition  Acts  by  Order  in 
Council  of  March  7,  1904  (St.  R.  &  0.,  1904,  p.  280),  and  by  Order  in 
Council  of  August  23,  1883  (St.  R.  &  0.,  Rev.  1904,  vol.  v.,  "Fugitive 
Criminal,"  p.  324),  Queensland  has  been  grouped  for  the  purpose  of 
inter-colonial  backing  of  warrants  under  Part  II.  of  the  "Fugitive 
Offenders  Act,  1881,  with  the  other  States  and  New  Zealand  and  Fiji.  As 
to  colonial  defence,  by  the  Queensland  Military  Barracks  Order,  1879  (ibid,, 
•"Fortifications,  Colonies,"  p.  15),  certain  fortifications,  etc.,  were  trans- 
ferred to  the  Governor  of  Queensland,  and  by  Orders  in  Council  of  June 
24,  1885  (ibid.,  1st  ed.,  vol.  v.,  pp.  67,  Q8),  the  commissioning  of  certain 
vessels  of  war  was  authorised,  and  the  Admiralty  were  authorised 
to  accept  the  offer  of  the  Queensland  Government  to  place  at  His 
Majesty's  disposal  a  colonial  vessel  of  war.  As  to  ships  and  shipping, 
certificates  of  competency  granted  by  the  Marine  Board  or  other  com- 
petent authority  for  the  time  being  in  Queensland  are  under  an  Order 
in  Council  of  May  9,  1891  (ibid.,  1904,  vol.  viii.,  "Merchant  Shipping," 
p.  46),  as  amended  by  Order  in  Council  of  October  22,  1906  (St.  R.  &  0., 
1906,  p.  297),  equivalent  to  those  granted  by  the  Imperial  Board  of 
Trade.  Under  Order  in  Council  of  March  8,  1895  (St.  R.  &  0.,  Rev. 
1904,  vol.  viii.,  "  Merchant  Shipping,"  p.  127),  certificates  for  passenger 
;steamers  granted  under  Queensland  legislation  are  of  the  same  force 
as  if  granted  under  the  Imperial  Merchant  Sliipping  Acts. 

By  Order  in  Council  of  November  4,  1901  (ibid.,  vol.  xi.,  "  Solicitor, 
Colonies,"  p.  29),  the  Colonial  Solicitors  Act,  1900,  has  been  extended  to 
Queensland  as  regards  the  United  Kingdom,  and  by  Order  in  Council  of 
February  11, 1907  (St.  R.  &  0.,  1907,  p.  980),  the  Colonial  Officers  (Leave 
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of  Absence)  Act,  1894,  was   applied  to  the  whole  Commonwealth  of 
Australia. 

[See  Colonial  Office  List ;  Statesman's  Year-Boole ;  Queensland  Statutes  ; 
Journal  of  Comparative  Legislation,  vol.  i.,  p.  170.] 

Queen's  Prison. — This  was  a  prison  in  Southwark  consti- 
tuted under  5  &  6  Vict.  c.  22,  in  1842,  for  the  purpose  of  consolidating 
the  Queen's  Bench,  Fleet,  and  Marshalsea  Prisons,  and  was  intended 
to  take  the  place  of  these  ancient  prisons  for  debtors,  bankrupts,  and 
persons  charged  with  contempt  of  the  Sovereign's  various  Courts.  The 
occasion  of  constituting  it  was  the  abolition  of  arrest  on  mesne  process 
in  civil  actions,  and  the  amendment  of  the  laws  of  insolvency,  whereby 
the  Queen's  Bench  Prison  alone  had  become  large  enough  to  hold  all 
the  debtors  and  others  who  had  before  been  confined  in  one  or  other 
of  the  three.  The  Act  declared  that  it  therefore  should  be  the  only 
prison  for  the  future,  and  be  called  the  Queen's  Prison ;  and  the  offices 
of  the  Fleet  and  Marshalsea  were  abolished. 

By  the  Queen's  Prison  Discontinuance  Act,  1862,  25  &  26  Vict. 
0.  104,  committal  to  the  Queen's  Prison  was  prohibited,  and  White- 
cross  Street  Prison,  a  debtors'  prison  belonging  to  the  Sheriffs  of 
London  and  Middlesex,  was  substituted.  By  sec.  12,  if  the  City  of 
London  provided  proper  accommodation  in  another  prison,  then  such 
prison  should  be  substituted  for  Whitecross  Street  Prison.  In  accord- 
ance with  this  provision  all  the  prisoners  in  Whitecross  Street  were 
removed  in  1870  to  the  City  Prison  at  Holloway. 

[Authority. — Wheatley  and  Cunningham,  London^  Past  and  Present] 

Que  Estate. — See  Prescription. 

Questman. — A  churchwarden  or  sidesman.  Originally  the 
duty  of  suppressing  profaneness  and  immorality  was  intrusted  to  two 
persons  chosen  by  the  parishioners  as  assistants  to  the  churchwardens, 
who  from  their  power  of  inquiring  into  offences  detrimental  to  the 
interests  of  religion  and  of  presenting  the  offenders  to  the  next  pro- 
vincial council  or  episcopal  synod,  were  called  questmen  or  synod's  men, 
which  last  application  has  been  converted  into  the  name  of  sidesmen; 
but  a  great  part  of  the  duty  of  these  questmen  in  course  of  time 
devolved  on  the  Churchwardens  ;  and  it  would  seem  from  the  canons 
of  1603,  that  at  the  date  of  those  canons  the  offices  of  churchwarden 
and  questman  were  one  and  the  same  (Prideaux's  Churchwardens 
Guide,  16th  ed.,  p.  2). 

Quia  emptores. — The  Statute  18  Edw.  I.  c.  1,  is  frequently 
referred  to  as  the  Statute  Quia  LJmptores,  these  being  its  first  two 
words.  It  enacts  that :  "  Whereas  purchasers  of  lands  and  tenements 
of  the  fees  of  great  men  and  other  lords  have  many  times  heretofore 
entered  into  their  fees,  to  the  prejudice  of  the  lords  to  whom  the 
freeholders  of  such  great  men  have  sold  their  lands  and  tenements 
to  be  holden  in  fee  of  their  feoffors,  and  not  of  the  chief  lords  of  the 
fee,  whereby  the  same  chief  lords  have  many  times  lost  their  escheats, 
marriages,  wardships,  etc.  .  .  .  From  thenceforth  it  shall  be  lawful  to 
every  freeman  to  sell  at  his  own  pleasure  his  lands  and  tenements  or 
part  of  them,  so  that  the  feoffee  shall  hold  the  same  lands  or  tene- 
ments of  the  chief  lord  of  the  same  fee  by  such  service  and  customs 
as  his  feoffor  held  before." 
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This  enactment  is  known  also  as  the  Statute  of  Westminster  the 
Third,  and  was  passed  in  1290.  It  will  be  seen  from  the  quotation 
above  that  it  did  something  more  than  abolish  subinfeudation.  It 
expressly  recognised  the  right  of  alienation.  It  provided  further  that 
if  part  of  the  lands  only  were  sold,  the  services  to  the  lord  should 
be  apportioned,  and  by  the  final  section  it  expressly  excludes  alienation 
in  mortmain.  "And  it  is  to  be  understood  that  by  the  sales  or  pur- 
chases of  lands  or  tenements  or  any  parcels  of  them,  such  lands  or 
tenements  shall  in  nowise  come  into  mortmain  either  in  part  or  in 
whole,  neither  by  policy  nor  craft  contrary  to  the  form  of  statute 
made  thereupon  of  late." 

The  statute  extends  only  to  lands  in  fee  simple  (s.  3).  It  does 
not  bind  the  Crown.  Whether  or  not  the  statute  extended  to  tenants 
in  capite,  all  subinfeudations  by  them  of  later  date  than  the  beginning 
of  the  reign  of  Edward  I.,  are  invalidated  by  the  Statutes  de  Prcerogativa 
Regis  (Challis,  E.  P.  20). 

Subinfeudation,  alienation  of  land  generally  and  in  mortmain  are 
treated  of  under  Estates  ;  Charities  ;  Heirs  ;  Mortmain  ;  and  to  these 
headings  the  reader  should  refer  for  the  history  of  the  legislation  of 
which  the  Statute  Quia  Emptores  is  so  early  a  landmark. 

Quia  improvide  Cmanavit-— A  supersedeas  to  quash 
and  nullify  a  writ  erroneously  issued. 

Quia  1111161. — "A  Court  of  equity  will  prevent  injury  in  some 
cases  by  interposing  before  any  injury  has  been  suffered  ;  by  a  bill  which 
has  sometimes  been  called  a  bill  quia  timet  in  analogy  to  proceedings 
at  the  common  law,  where  in  some  cases  a  writ  may  be  maintained 
before  any  molestation,  distress,  or  impleading."  This  passage  is 
quoted  from  Mitford's  Pleadings  in  Chancery  (1847  ed.,  p.  172).  The 
common-law  proceedings  referred  to  have  long  been  obsolete ;  the  old 
writs  are  enumerated  in  Co.  Litt.  100a.  The  equitable  relief  can  now 
be  obtained  in  all  Courts. 

A  surety,  even  before  he  is  sued  by  the  creditor,  may  compel  the 
principal  debtor  to  pay  (Mitford,  p.  172 ;  Wooldridge  v.  Norris,  1868, 
L.  K.  6  Eq.  410 ;  Wolmershausen  v.  Gullich,  [1893]  2  Ch.  514;  Johnston 
Salvage  Association,  1887,  19  Q.  B.  D.  460).  The  same  rule  applies 
between  co-sureties  (  Wolmershausen  v.  Gullick,  supra). 

A  trustee,  who  has  incurred  a  liability  as  such,  may  obtain  an  order 
that  the  cestui  que  trust  shall  indemnify  him  before  he  has  been  called 
upon  to  pay  {In  re  Blondell,  1888,  40  Ch.  D.,  at  p.  377,  per  Stirling,  J. ; 
Hohhs  V.  Wayet,  1887,  36  Ch.  D.  256).  But  the  mere  fact  that  shares 
are  standing  in  the  trustee's  name,  upon  which  a  call  may  be  made, 
does  not  justify  him  in  bringing  an  action  for  indemnity  {Hughes- 
Hallett  V.  Indian  Mammoth  Gold  Mines,  1882,  22  Ch.  D.  561). 

The  most  important  example  of  relief  quia  timet  is  the  grant  of  an 
injunction  to  restrain  a  threatened  nuisance  or  other  interference  with 
the  applicant's  legal  right.  For  this  the  applicant  must  show  a  strong 
case  of  probability  that  the  mischief  apprehended  from  the  future 
nuisance  will  occur.  See  A.-G.  v.  Manchester  Corporation,  [1893]  2  Ch. 
87  (a  smallpox  hospital  case),  where  the  authorities  are  collected. 

In  some  authorities  the  case  required  for  a  quia  timet  injunction  has 
been  put  much  higher.  Thus  in  Fletcher  v.  Bealey,  1884,  28  Ch.  D.  ^^S, 
Pearson,  J.,  it  was  proved  that  the  deposit  of  refuse  alkaline  material 
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complained  of  would,  in  a  few  years  time,  cause  a  noxious  liquid  to  flow 
into  the  plaintiffs  stream  which  would  ruin  the  water  for  his  purposes ; 
but  the  action  was  dismissed,  because  it  was  possible,  by  due  care,  to 
prevent  the  liquid  flowing  into  the  river.  So  if  the  defendant  has 
covenanted  not  to  carry  on  an  offensive  trade,  it  is  not  sufficient  to 
show  that  he  has  started  a  trade  which  is  not  jper  se  a  nuisance,  even 
though  it  be  that  of  a  slaughter-house  keeper  (Rapley  v.  Smart,  1894, 
W.  K  2 ;  cp.  Pattisson  v.  Gilford,  1874,  L.  R.  18  Eq.  259).  "  To  sustain 
the  injunction  the  law  requires  proof  by  the  plaintiffs  of  a  well-founded 
apprehension  of  injury,  proof  of  actual  and  real  danger,  a  strong  pro- 
bability almost  amounting  to  moral  certainty  that  if  the  hospital  be 
established  it  will  be  an  actionable  nuisance.  A  sentiment  of  danger 
and  dislike,  however  natural  and  justified,  certainty  that  the  hospital 
will  be  disagreeable  or  inconvenient,  proof  that  it  will  abridge  a  man's 
pleasure  or  make  him  anxious,  the  inability  of  the  Court  to  say  that 
no  danger  will  arise,  none  of  these  accompanied  by  depreciation  of 
property  will  discharge  the  burden  of  proof  which  rests  on  the  plaintiffs, 
or  justify  a  merely  precautionary  injunction  restraining  an  owner's  use 
of  his  own  land  upon  the  ground  of  apprehended  nuisance  to  his  neigh- 
bours "  {per  Farwell,  J.,  in  A.-G.  v.  Nottingham,  [1904]  1  Ch.  677,  citing 
A.-G.  V.  Rathmines,  [1904]  1  Ir.  161). 

The  possibility  of  legal  proceedings  being  taken  upon  an  instrument 
after  the  evidence  which  would  show  a  defence  to  them  is  lost,  is- 
not  a  ground  upon  which  an  action  for  cancellation  of  the  instrument, 
quia  timet,  may  be  maintained.  The  remedy  is  by  an  action  to  per- 
petuate testimony  {Brooking  v.  Maudslay,  1888,  38  Ch.  D.  636).  See 
Injunction,  Vol.  VII.  p.  247,  at  p.  254  et  passim. 

Quick  with  Child. — See  Legitimacy;  Matrons,  Jury  of. 

Quiet  Enjoyment. — As  to  covenants  for  quiet  enjoy- 
ment in  leases  or  otherwise  as  between  Landlord  and  Tenant,  see 
Vol.  VIL,  at  pp.  658  et  seq.  The  covenants  for  seisin,  right  to  convey, 
quiet  enjoyment,  freedom  from  incumbrances  and  further  assurance 
constitute,  as  between  vendor  and  purchaser,  the  five  ordinary  covenants 
for  title  formerly  inserted  and  now  usually  implied  in  a  conveyance. 
The  covenant  for  quiet  enjoyment  is  to  the  effect  that  the  premises 
conveyed  shall  and  may  from  time  to  time,  and  at  all  times  thereafter, 
be  held  and  enjoyed,  and  the  rents,  issues,  and  profits  thereof  received 
and  taken  by  the  grantee,  his  appointees,  heirs,  and  assigns  to  and  for 
his  and  their  own  absolute  use  and  benefit  without  any  lawful  "  let,  suit, 
trouble,  denial,  hindrance,  eviction,  ejection,  molestation,  disturbance,  or 
interruption  "  whatsoever,  of,  from,  or  by  the  grantor  or  any  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by,  through,  from, 
under,  or  in  trust  for  him. 

Express  covenants  of  this  kind  are  now  of  rare  occurrence,  con- 
veyancers relying  on  the  provisions  of  the  Conveyancing  Act,  1881, 
44  &  45  Vict.  c.  41.  See  Conveyancing  Acts.  The  statutable  provisions 
relating  to  the  covenants  for  quiet  enjoyment  and  the  effect  of  these 
covenants  generally  will  be  found  infra,  tit.  Title,  Covenants  for. 

[The  mere  relationship   of  landlord  and  tenant  gives  rise  to  an 

implied  covenant  for  quiet  enjoyment  (see  Vol.  VIII.  p.  658 ;  Budd  Scott 

V.  Daniel,  [1902]  2  K.  B.  351),  but  no  such  covenant  is  implied  from  the 

use  of  the  word  "  give  "  or  of  the  word  "  grant "  except  that  by]  virtue 

vol.  XII.  12 
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also  of  certain  statutes,  of  which  the  Lands  Clauses  Consolidation  Act, 
1845,  is  the  most  important,  a  covenant  {inter  alia)  for  quiet  enjoyment 
by  the  promoters  of  an  undertaking  is  implied  by  the  use  of  the  word 
"grant"  by  the  conveying  party  in  the  conveyance.  As  to  this  and 
also  the  old  law  on  the  covenants  for  title  implied  by  the  use  of  that 
word  in  the  conveyance,  see  Grant,  and  Hargrave  and  Butler's  Note  to 
Co.  Litt.,  s.  384a.  [The  word  "  demise "  implies  the  covenant  {Nokess 
Case,  4  Rep.  84  h) — the  word  "  let "  or  any  word  equivalent  thereto  has 
the  same  effect  as  "demise"  {Hart  v.  Windsor,  1843,  12  M.  &  W.  68; 
Mostyn  v.  West  Mostyn  Coal  Co.,  1876,  1  C.  P.  D.  p.  152).] 

The  covenant  for  quiet  enjoyment  is  not  broken  until  some  entry  or 
actual  disturbance  is  made  upon  the  person  in  possession  (Shep.  Touch. 
171.  As  to  what  is  a  breach,  see  Vol.  VII.  pp.  659-660).  [Disturbance  by 
a  person  claiming  by  paramount  title  to  the  lessor  is  not  a  breach  of  the 
covenant  {Jones  v.  Leighton,  [1903]  1  K.  B.  253),  nor  is]  a  declaration 
of  a  right  {e.g.  of  common).  In  order  for  the  plaintiff  to  recover  for 
breach  of  the  ordinary  covenant  for  title,  he  must  show  that  by  reason 
of  some  act  or  thing  done  by  the  defendant  or  any  of  his  predecessors 
in  title,  the  defendant  had  no  title  to  so  grant  the  land.  Accordingly, 
where  after  a  conveyance  a  decree  was  made  in  a  Chancery  suit,  declaring 
the  land  to  be  subject  to  a  general  right  of  common  over  it,  it  was  held 
that  the  decree  alone  without  any  entry  or  actual  disturbance  of  the 
grantee  (plaintiff)  in  his  possession  was  no  breach  of  the  grantor's 
(defendant's)  covenant  for  quiet  enjoyment  {Howard  v.  Maitland,  1883, 
11  Q.  B.  D.  695).  [Where  the  breach  of  covenant  consists  of  a  complete 
eviction  the  damages  must  be  assessed  once  and  for  all;  where  the 
disturbance  does  not  amount  to  this  but  to  a  continuing  breach  only  the 
measure  of  damages  is  the  actual  damage  to  date  of  writ  {Child  v. 
Stenning,  1879, 11  Ch.  D.  82 ;  Windsor  and  Annapolis  Rly.  Co.  v.  The  Queen 
and  Western  Counties  Rly.  Co.,  1886,  11  App.  Cas.  607).  The  measure 
of  damages  on  an  eviction  in  the  case  of  a  term  is  the  value  of  the 
unexpired  part  of  the  term  (  Williams  v.  Burr  ell,  1845,  1  C.  B.  402 ;  68 
R.  R.  729),  and  any  other  damages  which  are  the  natural  consequences 
of  the  breach;  for  example,  setting  up  in  a  new  place  {Grosvenor  Hotel  Co. 
v.  Hamilton,  [1894]  2  Q.  B.  836). 

A  covenant  for  quiet  enjoyment  in  a  lease  does  not  warrant  that  the 
lessee  may  use  the  land  as  he  pleases ;  and  where  the  lessor  was  under 
covenant  not  to  trade  in  beer  on  the  land,  but  no  such  covenant  was 
contained  in  the  lease,  the  lessee  cannot,  when  he  is  restrained  from 
selling  beer,  recover  against  the  lessor  damages  on  the  covenant  for  quiet 
enjoyment  {Bennett  v.  Atherton,  1872,  L.  R.  7  Q.  B.  316).] 

Where  a  testator  gave  his  son  a  life  interest,  with  a  condition  that 
the  trustees  should  pay  thereout  £50  a  year  to  a  third  party  so  long  as 
the  son  should  reside  with  such  party,  and  the  son,  while  away,  assigned 
his  life  interest  as  ''beneficial  owner''  it  was  held  that  on  the  son's 
again  returning  to  live  with  the  party  in  question,  the  sum  of  £50  was 
again  payable.  But  the  majority  of  the  Court  of  Appeal  who  thus 
decided  held  that  the  son  had  but  a  life  estate,  subject  to  a  defeasance 
to  the  extent  of  £50  a  year  for  the  third  party,  and  that  this  was 
all  he  assigned,  and  in  respect  of  which  the  covenant  as  beneficial  owner 
was  given ;  whereas  Kay,  L. J.,  dissenting,  construed  the  gift  as  giving  a 
power  to  the  son,  by  living  with  the  party,  to  direct  that  £50,  part  of 
his  income,  should  be  thus  paid,  and  held  that  any  attempt  to  exercise 
such  power  after  the  assignment  would  be  a  derogation  from  the  grant 
{In  re  Greenwood,  Priestley  v.  Greenwood,  [1892]  W.  N.  20). 
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Where  a  lease  contains  a  covenant  for  quiet  enjoyment  without 
interruption  by  the  lessor,  or  any  person  claiming  through  him,  and  a 
railway  company  having  statutory  powers  to  make  a  railway  and  acquire 
the  property  comprised  in  the  lease,  acquires  the  reversion  by  agreement 
with  the  lessor,  and  subsequently  without  negligence  damages  the 
structure  of  the  lessee's  premises,  the  lessee  cannot  sue  on  his  covenant 
for  quiet  enjoyment.  For  in  such  a  case  both  the  lessee  and  lessor  must 
be  taken  to  have  known  at  the  granting  of  the  lease  that  the  interest  of 
either  of  them  might  be  acquired  by  the  railway  company,  and  injuriously 
affected  by  the  company  in  exercising  its  statutory  powers.  And  the 
true  extent  of  the  covenant  for  quiet  enjoyment  is  to  his  own  acts  and 
those  of  his  assignees,  but  not  to  acts  of  a  railway  company  in  the 
exercise  of  statutory  powers,  the  company  not  being  in  the  true  sense 
voluntary  assignees,  although  the  reversion  has  not  as  a  fact  been 
acquired  compulsorily.  And  the  lessee  not  being  liable  under  the 
covenant,  the  company,  his  assignees,  are  not  liable,  and  the  lessor 
must  resort  to  the  statutory  remedies,  viz.,  compensation  under  sec.  6 
of  the  Kailway  Clauses  Act,  1845,  or  sec.  68  of  the  Lands  Clauses  Act, 
1845  {Manchester,  Sheffield,  and  Lincolnshire  Ely.  Co.  v.  Anderson,  [1898] 
2  Ch.  394).  As  to  quiet  enjoyment,  or  possession,  of  goods,  see  Sale  of 
•Goods. 

Quiet  in  Harness. — The  meaning  of  this  term  is  obvious, 
but  the  buyer  of  a  horse  who  desires  a  warranty  in  this  respect  should 
be  careful  to  see  that  it  is  explicit,  or  is  sufficiently  general  in  its  terms 
to  include  this  qualification.  A  warranty  that  a  horse  is  "  sound  and 
quiet  in  all  respects,"  has  been  held  to  include  the  being  quiet  in  harness 
{Smith  V.  Parsons,  1837,  8  Car.  &  P.  199,jper  Lord  Abinger,  C.B.).  But 
where  the  warranty  was  as  follows,  viz. : — "  Eeceived  from  A.  the  sum  of 
£60  for  a  black  horse,  rising  five  years,  quiet  to  ride  and  drive,  and 
warranted  sound  up  to  this  date,  or  subject  to  the  examination  of  a 
veterinary  surgeon  " — it  was  held  that  there  was  no  warranty  that  the 
horse  was  quiet  to  ride  and  drive  {Anthony  v.  Halstead,  1877,  37  L.  T. 
433).  Proof  that  a  horse  is  a  good  drawer  only  will  not  satisfy  a 
warranty  that  he  is  "a  good  drawer  and  pulls  quietly  in  harness."  It 
is  clear  that  these  are  convertible  terms,  because  no  horse  can  be  said  to 
be  a  good  drawer  if  he  will  not  pull  quietly  in  harness,  and  therefore 
proof  that  he  is  a  good  puller  will  not  satisfy  the  warranty ;  the  word 
■"  good  "  must  mean  good  in  all  particulars  {Coltherd  v.  Puncheon,  1822, 
2  Dow.  &  Ry.  10). 

But  in  setting  up  a  breach  of  such  a  warranty,  it  must  be  clearly 
proved  that  the  horse  at  the  time  of  sale  was  unfit  for  the  purpose  for 
which  he  was  bought;  and  if  he  has  gone  quietly  with  persons  of 
ordinary  skill,  there  will  be  a  strong  presumption  ttiat  he  answers  his 
warranty.  Where  a  horse,  warranted  "  a  thorough-broke  horse  for  a  gig," 
kicked  and  broke  the  gig,  etc.,  the  first  time  he  was  driven  by  the  buyer, 
which  was  two  months  after  the  sale,  but  in  the  meantime  other  persons 
had  driven  him,  and  he  had  always  answered  his  warranty,  it  was  held 
that  this  was  no  breach,  because,  as  the  horse  had  previously  behaved  as 
he  had  been  warranted,  his  bad  conduct  must  have  been  owing  to  the 
buyer's  want  of  skill  in  driving  {Geddes  v.  Pennington,  1817,  5  Dow,  159). 
A  horse  put  into  a  new  harness  and  an  unaccustomed  carriage  once  or 
twice,  might  kick,  and  yet  be  deserving  of  a  warranty  of  being  quiet  in 
iiarness  (Oliphant,  5th  ed.,  117).     See  Horses. 
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Quietus  (Freed  or  Acquitted). — A  word  made  use  of  in  the 
Exchequer  in  the  discharge  given  to  the  accountants  to  the  Crown,  e.g. 
a  sheriff  (Wharton).     Among  the  duties  of  the  sheriff,  Dalton  gives — 

Truly  to  gather  and  bring  into  the  Exchequer  the  profits  and  monies  due 
to  the  King  within  his  baiUwick,  to  wit,  the  King's  rents,  farms,  debts,  issues, 
amerciaments,  fines,  and  forfeitures ; 

but,  on  the  other  hand,  he  was  allowed  by  what  was  called  a  bill  of 
cravings  to  bring  into  the  account  any  payments  made  by  him  on  behalf 
of  the  Crown  {e.g.  for  judges'  lodgings,  expenses  of  executions,  etc.).  If 
when  the  sheriff's  account  of  charge,  discharge,  and  allowance  was 
finished  and  completed  the  account  exactly  balanced,  the  Clerk  of  the 
Pipe  used  to  make  out  the  sheriff's  quietus,  which  is  a  transcript  of  the 
items  of  charge  and  discharge  on  the  whole  record  subscribed,  "  and  he 
is  quit."  If  there  was  a  balance  against  the  sheriff,  he  could  not  have 
a  quietus  until  he  had  paid  it  in  (G-ilb.  153),  but  if  the  balance  was  in 
favour  of  the  sheriff,  he  could  obtain  a  certificate  of  surplusage  from  the 
Pipe  Office  (3  Geo.  i.  c.  15,  s.  7),  upon  production  of  which  the  Treasury 
would  repay  him  the  amount  in  question. 

Various  statutes  were  passed  simplifying  the  procedure  by  which 
sheriffs'  accounts  were  audited,  and  the  law  on  the  subject  has  now  been 
consolidated  and  further  amended  by  the  Sheriffs'  Act,  1887,  50  &  51 
Vict.  c.  55.     See  Sheriff. 

[Authorities. — Price's  Exchequer  Practice,  1830 ;  Watson  on  Sheriffs^ 
2nd  ed.,  1848;  Mather's  SheHff  Lmv,  2nd  ed.,  1903.] 

Qui  tarn. — A  penal  action  brought  to  recover  a  penalty  divisible 
between  the  plaintiff'  and  the  Crown  is  called  a  qui  tarn  action,  because 
the  plaintiff'  sues  "  as  well  for  "  the  Crown  as  for  himself.  See  the  form 
of  writ  of  execution  given  in  Chitty's  King's  Bench  Forms,  13th  ed.,. 
p.  393.    See  Penalty;  Penal  Statute. 

Quit.  CIa.im. — "Quietia  clamantia  is  a  release  or  acquitting  of 
a  man  for  any  action  that  he  hath,  or  might  or  may  have,  against  him. 
Also,  a  quitting  of  one's  claim  or  title "  (Cowel).  The  words  are  the 
origin  of  the  phrase  "  cry  quits,"  and  the  term  in  the  earlier  period  is. 
used  as  synonymous  with  release,  not  only  as  a  descriptive  but  also  as 
an  operative  word.  It  is  most  frequently  used  in  the  cases  of  a  transfer 
of  rights  adverse  to  the  transferee  (see  Pollock  and  Maitland's  History 
of  English  Laiv,  vol.  ii.  p.  90). 

Quit-  Rent. — Quietus  reditus,  or  quit-rent,  is  a  small  yearly  pay- 
ment made  by  freeholders  or  copyholders  of  a  manor  to  the  lord.  Eents 
of  Assize  are  the  certain  established  rents  of  the  freeholders  and  ancient 
copyholders  of  a  manor  (2  Inst.,  19)  which  cannot  be  departed  from  or 
varied.  The  expression  implies  that  thereby  the  tenant  gets  quit  and 
free  from  all  other  services  (2  Blackstone,  42).  In  the  case  of  freeholds, 
these  rents  are  sometimes  called  chief  rents. 

Quit-rents  are  the  few  rare  instances  now  existing  of  payments  of 
rent  in  respect  of  freeholds.  They  are,  as  a  rule,  of  a  very  trifling 
amount,  and  represent  a  payment  whereby  the  old  tenant  by  fealty 
commuted  for  his  services.  The  lord  may  distrain  for  arrears.  These 
rents  were  in  early  times  known  also  by  the  name  of  white  rents 
{reditus  alhi),  inasmuch  as  they  were  paid  in  silver,  and  by  way  of  con- 
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trast  to  black-mail  {redihcs  nigri),  or  rent  reserved  in  baser  coin  or  in 
kind  {cp.  2  Blackstone,  loc.  cit.). 

The  Conveyancing  Act,  1881,  44  &  45  Yict.  c.  41,  s.  45,  provides  for 
the  redemption  of  quit-rents,  chief-rents,  rent-charges,  or  other  sums 
issuing  out  of  land,  where  there  is  a  person  seised  in  fee  simple  of  the 
rent,  or  able  to  give  a  discharge  for  the  purchase-money.  Application 
is  made  to  the  Board  of  Agriculture,  who  certify  the  amount  of  money 
in  consideration  whereof  the  rent  may  be  redeemed  and  the  land  is  freed 
and  discharged  by  payment  of  that  amount  to  the  person  entitled  to  the 
rent,  and  upon  proof  thereof  being  given  by  a  certificate  of  the  Board. 
By  the  Copyhold  Act,  1894,  57  &  58  Vict.  c.  46,  it  is  enacted  that  a  lord 
or  tenant  of  any  land  liable  to  any  quit-rent,  or  other  manorial  incident 
whatsoever,  may  require  and  compel  the  extinguishment  of  such  rights 
or  incidents  affecting  the  land,  and  the  release  and  enfranchisement  of 
the  land  subject  thereto,  in  like  manner  as  nearly  as  possible  as  is 
provided  by  the  Act  with  respect  to  the  right  to  compel  the  enfran- 
chisement of  copyhold  land,  and  to  the  proceedings  thereupon  (see 
Copyhold). 

A  quit-rent  payable  in  respect  of  a  freehold  hereditament  (Be 
Beauvoir  v.  Owen,  1850,  5  Ex.  166),  or  in  respect  of  a  copyhold  tene- 
ment {Howitt  V.  Earl  of  Harrington,  [1893]  2  Ch.  497),  is  not,  like  a  rent 
reserved  upon  a  lease,  excepted  from  the  operation  of  the  Statutes  of 
Limitation;  and  where  it  has  remained  unpaid  for  more  than  twelve 
years,  and  no  acknowledgment  given  in  respect  thereof,  the  right  to 
recover  the  rent  is  barred  by  the  statutes,  and  it  is  extinguished. 

Quo  Warranto. 
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Nature  and  History  of  Proceedings  Quo  Warranto. 

The  Old  Writ  of  Quo  Warranto.— The  ancient  mode  of  procedure 
against  persons  who  usurped  or  exercised  offices,  franchises,  or  liberties, 
in  derogation  of  the  rights  or  prerogatives  of  the  Crown,  from  which 
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all  public  franchises  emanated,  was  by  the  prerogative  writ  of  Quo 
Wanxinto. 

The  Quo  Warranto,  says  Coke,  is  in  the  nature  of  the  King's  writ 
of  right  of  franchises  and  liberties,  wherein  judgment  final  shall  be 
given  either  against  the  King  for  the  point  adjudged,  or  for  the  King 
(2  Inst.,  282).  Again,  Blackstone  writes,  a  writ  of  Quo  Warranto  is  in 
the  nature  of  a  writ  of  right  for  the  King,  against  him  who  claims  or 
usurps  any  office,  franchise,  or  liberty,  to  inquire  by  what  authority  he 
supports  his  claim  in  order  to  determine  the  right.  It  lies  also  in  case 
of  non-user  or  long  neglect  of  a  franchise,  or  misuser  or  abuse  of  it ; 
being  a  writ  commanding  the  defendant  to  show  by  what  warrant  he 
exercises  such  franchise,  having  never  had  any  grant  of  it,  or  having 
forfeited  it  by  neglect  or  abuse  (3  Com.,  262). 

That  the  writ  of  Quo  Warranto  was  of  a  considerable  antiquity  is 
evidenced  by  the  fact  that  it  is  referred  to  by  Bracton  as  if  in  general 
use  in  his  time  (see  Bracton,  De  Legihus,  lib.  v.  c.  4,  fol.  372 ;  see  also 
rieta,  lib.  v.  c.  9).  There  is  indeed  a  record  of  proceedings  Quo  Warranto 
in  the  reign  of  Eichard  I.  (see  Abbreviato  Placitorum,  p.  21 ;  see  also 
Flacita  de  Quo  Warranto  temporibus,  Edws.  I.,  ii.,  and  ill.). 

Information  in  the  Nature  of  Quo  Warranto. — The  prerogative  writ 
is  now  obsolete.  Blackstone  in  explanation  of  its  desuetude  says :  "  The 
judgment  on  a  writ  of  Quo  Warranto,  being  in  the  nature  of  a  writ  of 
right,  is  final  and  conclusive  even  against  the  Crown ;  which,  together 
with  the  length  of  its  process,  probably  occasioned  that  disuse  into 
which  it  has  now  fallen,  and  introduced  a  more  modern  method  of 
prosecution  by  information  filed  in  the  Court  of  King's  Bench  by  the 
Attorney-General,  in  the  nature  of  a  writ  of  Quo  Warranto,  wherein  the 
process  is  speedier  and  the  judgment  not  quite  so  decisive.  This  is 
properly  a  criminal  method  of  prosecution  as  well  to  punish  the  usurper 
by  a  fine  for  the  usurpation  of  the  franchise  as  to  oust  him  or  seise  it 
for  the  Crown ;  but  hath  long  been  applied  to  the  mere  purpose  of  trying 
the  civil  right,  seising  the  franchise,  or  ousting  the  wrongful  possessor ; 
the  fine  being  nominal  only  "  (3  Com.,  263). 

Proceedings  Quo  Warranto,  though  based  on  the  common  law,  were 
at  an  early  period  regulated  by  various  statutes,  notably  by  the  Statute 
of  Gloucester  of  6  Edw.  i.,  by  a  Statute  of  18  Edw.  i.,  and  by  other  later 
Acts.  With  reference  to  these  Statutes  of  Quo  Warranto,  as  they  have 
been  termed.  Coke,  in  commenting  on  the  Statute  of  Gloucester,  writes : 
"  Kegularly  no  man  ought  to  answer  for  his  freehold  franchises  or  other 
thing  without  original  writ  secundum  lege  terrce,  and  the  statutes  to  that 
end  provided  are  but  declarations  of  the  ancient  common  law  "  (2  Inst., 
282).  As  to  the  proceedings  in  the  celebrated  case  of  Quo  Warranto 
against  the  City  of  London  in  the  reign  of  Charles  ii.,  see  The  Case  of  Quo 
Warranto  touching  the  Charter  of  the  City  of  London,  published  1696. 
Further  information  as  to  the  antiquities  of  the  subject,  which  are 
beyond  the  scope  of  the  present  article,  may  be  found  in  the  Intro- 
duction to  Tancred's  work  on  Quo  Warranto. 

A  valuable  historical  review  of  the  jurisdiction  in  Quo  Warranto  is 
contained  in  the  answer  of  Lord  Chief-Justice  Tindal  to  the  question 
framed  by  the  Lord  Chancellor  (Lord  Brougham),  on  behalf  of  the  House 
of  Lords,  for  the  opinion  of  the  judges  in  the  case  of  Barley  v.  The  Queen, 
1846,  12  CI.  &  Fin.,  at  pp.  536  et  seq.,  in  the  course  of  which  he  says: 
"  The  mode  of  proceeding  by  information  in  the  nature  of  Quo  Warranto 
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came,  no  doubt,  in  the  place  of  the  ancient  writ  of  Quo  Warranto.  This 
writ  was  brought  for  property  of,  or  franchise  derived  from,  the  Crown. 
The  earliest  is  to  be  found  in  the  9  Kich.  i.  (Abbreviato  Flacitorum,  p.  21), 
and  is  against  the  incumbent  of  a  church,  calling  on  him  to  show  Quo 
Warranto  he  holds  the  church.  Then  follow  many  others  in  the  time 
of  John,  Henry  ii.,  and  Edward  I.,  for  lands,  for  view  of  frankpledge,  for 
return  of  writs,  holding  of  pleas,  free  warren,  pleinage,  and  prisage 
{Abbreviato  Brevium,  p.  210;  14  Edw.  I.),  emendation  of  assize  of  bread 
and  beer,  pillory  and  tumbril,  and  gallows.  Some  of  these  are  offices  or 
in  the  nature  of  offices,  as  in  the  instances  of  returns  of  writs  and  holding 
of  Courts.  The  practice  of  filing  informations  of  this  sort  by  the 
Attorney-General  in  lieu  of  these  writs  is  very  ancient,  and  in  Coke's 
Entries  are  many  precedents  of  such  informations  against  persons  for 
usurping  the  same  sort  of  franchises,  as  claiming  to  be  a  corporation,  to 
have  waifs,  strays,  holding  a  Court  leet.  Court  baron,  pillory  and  tumbril, 
markets,  prison,  or  for  usurping  a  public  office,  as  conservator  of  the 
Thames  and  coal  and  corn  meter.  It  is  only  in  more  modern  times  that 
informations  have  been  exhibited  by  the  King's  Coroner  and  Attorney. 
The  first  reported  case  is  that  of  H.  v.  The  Mayor,  etc.,  of  Hertford,  1  Kaym. 
(Ld.)  426,  in  10  Will.  iii.  And  it  is  a  mistake  to  suppose  that  these 
informations  were  founded  on  the  Statute  of  9  Anne  (see  B.  v.  Gregory, 
1772,  4  T.  E.  240  w.;  and  B.  v.  Williams,  1757,  1  Burr.  402),  when  the 
right  to  file  an  information  at  common  law  by  the  coroner  and  attorney 
against  a  person  for  holding  a  criminal  Court  of  record  was  recognised. 
After  the  Statute  of  4  &  5  Will.  &  Mary,  which  restrained  the  filing  of 
informations  by  the  coroner  and  attorney,  the  sanction  of  the  Court  was 
required,  and  after  that  statute  and  the  9  Anne  it  exercised  a  discretion 
to  grant  or  refuse  them  to  private  prosecutors  according  to  the  nature 
of  the  case.  It  has  uniformly  done  so  in  cases  under  the  Statute  9  Anne, 
c.  20  (see  B.  v.  Stacey,  1785,  3  T.  K.  1 ;  i^.  v.  Trevenen,  1819,  2  Barn.  & 
Aid.  339). 

Classes  of  Informations  Quo  Warranto. — Informations  in  the  nature 
of  QiLO  Warranto  are  of  two  classes,  namely — (1)  Those  which  are  filed 
on  behalf  of  the  Crown  by  the  Attorney-General  or  Solicitor-General 
ex  officio  without  leave ;  and  (2)  those  which  are  exhibited  with  leave  of 
the  Court  by  the  Master  of  the  Crown  Office  on  behalf  of  some  private 
individual,  termed  the  relator,  who  is  obliged  to  enter  into  a  recognis- 
ance under  4  &  5  Will.  &  Mary,  c.  18. 

The  provisions  of  the  Statute  4  &  5  Will.  &  Mary,  c.  18,  requiring  the 
leave  of  the  Court  to  be  obtained  before  the  filing  of  informations  at 
the  Crown  Office,  and  recognisances  to  be  taken  before  the  issue  of 
process  on  any  information,  are  referred  to  in  the  article  on  Informa- 
tions. These  provisions  apply  also  to  informations  in  the  nature  of  a 
Quo  Warranto,  though  such  informations  are  not  specifically  mentioned 
in  the  statute  (see  B.  v.  The  Mayor,  etc.,  of  Hertford,  1700,  1  Salk.  376  ; 
B.  v.  Mcn^gan,  1736,  2  Stra.  1042;  B.  v.  Howell,  1736,  Lee  t.  Hard.  247; 
B.  v.  Marsden,  1765,  3  Burr.,  at  p.  1817 ;  B.  v.  Boberts,  1831,  2  Barn.  & 
Adol.  63 ;  see  also  Crown  Office  Kules,  1906,  r.  35). 

Quo  Warranto  Informations  as  to  Corporate  Offi/ies. — The  most 
important  class  of  informations  in  the  nature  of  Quo  Warranto 
exhibited  at  the  relation  of  private  individuals  are  those  which  relate 
to  corporate  franchises. 
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In  cases  where,  as  not  infrequently  occurred,  persons  illegally 
intruded  themselves  into,  and  took  upon  themselves  the  execution  of, 
offices  of  mayors,  bailiffs,  portreeves,  and  other  offices  within  cities, 
towns,  corporate  boroughs,  and  places  in  England  and  Wales,  it  was 
found,  where  the  offices  were  annual,  very  difficult,  if  not  impracticable, 
under  the  earlier  law,  to  bring  to  a  trial  and  determination  the  right  of 
such  persons  to  the  offices  within  the  year ;  and  when  the  offices  were 
not  annual,  it  was  found  difficult  to  try  and  determine  the  right  of  such 
persons  to  the  offices  before  they  had  done  acts  in  the  offices  "  prejudicial 
to  the  peace,  order,  and  good  government,  within  such  cities,  towns, 
corporate  boroughs,  and  places  wherein  they  have  respectively  acted." 
And  persons  who  had  a  right  to  such  offices,  or  to  be  burgesses  or 
freemen  of  such  cities,  etc.,  having  either  been  illegally  turned  out  of 
the  same,  or  having  been  refused  to  be  admitted  or  restored  thereto,  had 
in  many  cases  no  other  remedy  for  obtaining  admission  or  restoration  to 
their  offices  or  franchises  than  by  writs  of  mandamus,  the  proceedings 
on  which  were  very  dilatory  and  expensive  (see  the  preamble  to  the 
Municipal  Corporations  Act,  1710,  9  Anne,  c.  25). 

This  being  so,  the  Municipal  Corporations  Act,  1710,  9  Anne,  c.  25, 
was  passed  "for  rendering  the  proceedings  upon  informations  in  the 
nature  of  a  Quo  Warranto  more  speedy  and  effectual,  and  for  the  more 
easy  trying  and  determining  the  rights  of  offices  and  franchises  in 
corporations  and  boroughs." 

The  statute  enabled  informations  in  the  nature  of  a  Quo  Warranto 
to  be  exhibited  at  the  relation  of  any  persons  desiring  to  sue  or  prose- 
cute the  same  against  persons  usurping,  intruding  into,  or  unlawfully 
holding  and  executing  any  of  the  said  offices  or  franchises,  and  the 
proceedings  thereon  to  be  in  such  manner  as  was  usual  in  cases  of 
informations  in  the  nature  of  a  Quo  Warranto  (see  ibid.,  s.  4).  It  was 
also  provided  that  in  case  any  person  against  whom  any  information  in 
the  nature  of  a  Quo  Warranto  had  in  any  of  the  said  cases  been  exhibited 
should  be  found  guilty  of  a  usurpation  or  intrusion  into  or  unlawfully 
holding  and  executing  any  of  the  said  offices  or  franchises,  a  fine  might 
be  imposed  on  him,  as  well  as  judgment  of  ouster  against  him. 

Under  the  same  statute  also  the  costs  of  the  prosecution  may  be 
awarded  to  the  relators,  and  if  judgment  be  given  for  the  defendants 
they  may  recover  their  costs  against  the  relators  (see  ibid.,  s.  5). 

It  is  important  to  observe  that  the  provisions  of  the  statute  are 
applicable  only  to  corporate  offices  in  corporate  places  (see  B.  v.  M'Kay, 
1826,  5  Barn.  &  Cress.,  at  p.  646). 

The  Act  is  meant  to  extend  to  all  officers  of  corporations  as  such, 
but  it  does  not  extend  generally  to  all  offices  or  franchises  exercised 
without  authority  from  the  Crown  within  a  corporation ;  it  was  meant 
to  be  confined  to  such  franchises  as  were  claimed  in  instances  affecting 
those  rights  between  party  and  party  {per  Lord  Mansfield,  C.J.,  B. 
V.  Williams,  1757,  1  Burr.,  at  p.  407).  And  it  has  been  said  that  the 
legislature  had  in  their  mind  the  offices  of  municipal  corporations 
properly  so  called;  the  statute  has,  indeed,  been  extended  to  offices 
of  a  corporate  character,  though  not  in  a  municipal  corporation, 
but  it  does  not  extend  to  offices  of  a  quasi-corporate  character  where 
there  is  no  municipal  corporation,  such,  for  example,  as  the  office  of 
member  of  a  local  board  of  health  in  a  non-corporate  district  (see  per 
Cockburn,  C.J.,  B.  v.  Backhouse,  1867,  7  B.  &  S.,  at  p.  920). 

The  chief  class  of  cases  in  which  proceedings  Quo  Warranto  have  of 
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recent  times  been  made  use  of  is  the  usurpation  of  offices  and  franchises 
in  corporations,  applications  for  informations  Quo  Warranto  in  other 
cases  being  comparatively  rare. 

But  since  the  provisions  of  the  Municipal  Corporations  Act,  1882, 
45  &  46  Vict.  c.  50,  substituting  an  election  petition  instead  of  proceed- 
ings Quo  Warranto  as  a  means  of  questioning  elections  under  the  Act 
{i.e.  elections  to  the  offices  of  mayor,  alderman,  councillor,  or  elective 
auditor)  on  the  ground  of  any  disqualification  existing  at  the  date  of 
the  election,  applications  for  informations  in  the  nature  of  Quo  Warranto 
to  try  the  right  to  offices  and  franchises  in  corporations  are  much  less 
frequent  than  they  used  to  be  before  the  Act  (see  post  under  the  head 
Election  Petition  in  Lieu  of  Quo  Warranto).  The  practice  relating  to 
informations  concerning  corporate  offices  and  franchises  differs  materially 
in  many  respects  from  that  relating  to  other  Quo  Warranto  informations. 

Quo  Warranto  Informations  ex  officio. — In  certain  cases  leave  will 
not  be  granted  to  a  private  relator  to  exhibit  an  information  in  the 
nature  of  a  Quo  Warranto,  but  an  information  can  only  be  filed  by  the 
Attorney-General  ex  officio. 

For  instance,  leave  to  file  an  information  Quo  Warranto  at  the  rela- 
tion of  a  private  person  against  a  corporation  as  a  body  will  not  be 
granted  (see  R.  v.  The  Corporation  of  Carmarthen,  1759,  2  Burr.  869), 
and  an  information  in  the  nature  of  a  Quo  Warranto  against  a  corpora- 
tion as  a  body  to  show  by  what  authority  they  claim  to  act  as  a 
corporation  can  be  filed  only  by  the  Attorney-General  ex  officio  (see 
R.  V.  Ogden,  1829,  10  Barn.  &  Cress.  230;  see  also  R.  v.  Taylor,  1840, 
11  Ad.  &  E.  949).  Nor  will  the  Court  grant  a  Quo  Warranto  informa- 
tion against  an  individual  to  try  the  legality  of  a  charter  of  incorporation 
(see  R.  V.  Jones,  1863,  8  L.  T.  N.  S.  504).  The  Court  will  not  grant  an 
information  Quo  Warranto  for  private  usurpation  of  a  franchise ;  in  such 
case  the  proper  remedy  is  to  apply  to  the  Attorney-General  (see  Ihhotsons 
Case,  1736,  Lee  t.  Hard.  261 ;  see  also  R.  v.  Ogden,  cited  supra).  When 
a  body,  whether  corporate  or  not,  is  created  by  the  legislature  for  public 
purposes,  and  the  statutory  powers  of  that  corporation  are  usurped,  no 
information  can  be  exhibited  by  a  private  relator;  the  only  remedy 
is  by  intervention  of  the  Attorney-General  (see  R.  v.  Staples,  1867, 
9  B.  &  S.,  at  p.  929  n.). 

Cases  in  which  Quo  Warranto  is  Applicable. — General. — Infor- 
mations in  the  nature  of  Quo  Warranto  may,  as  has  already  been 
generally  stated,  be  exhibited  at  the  instance  of  a  private  relator  against 
any  persons  usurping  any  office,  franchise,  liberty,  or  privilege  belonging 
to  the  Crown,  so  that  the  authority  by  which  they  claim  to  exercise  such 
office  or  franchise  may  be  legally  tested  and  determined. 

It  was  laid  down  by  Lord  Kenyon,  C.J.,  that  the  Court  will  not 
extend  the  remedy  by  information  beyond  the  limits  prescribed  by  the 
old  writ  of  Quo  Warranto,  and,  as  that  could  only  be  prosecuted  for  an 
usurpation  on  the  rights  or  prerogatives  of  the  Crown,  so  an  information 
in  the  nature  of  a  Quo  Warranto  can  only  be  granted  in  such  cases  (see 
R.  V.  Shepherd,  1791,  4  T.  R.  381). 

This  statement  of  the  jurisdiction  must  be  taken  as  supplemented 
by  the  more  recent  decisions  which  are  referred  to  in  the  ensuing 
paragraphs. 
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OJlces. — It  is  now  well  settled  that  proceedings  by  information  in  the 
nature  of  Quo  Warranto  will  lie  for  usurping  any  office,  whether  created 
by  charter  of  the  Crown  alone,  or  by  the  Crown  with  the  consent  of 
Parliament,  provided  the  oftice  be  of  a  public  nature  and  a  substantive 
office,  and  not  merely  the  function  or  employment  of  a  deputy  or  servant 
at  the  will  and  pleasure  of  others ;  for  with  respect  to  such  an  employ- 
ment the  Court  certainly  will  not  interfere,  and  the  information  will  not 
properly  lie  (see  Darley  v.  B.,  1846,  12  CI.  &  Fin.  520).  In  applying 
these  principles  it  was  held  that  the  ofhce  of  treasurer  of  the  public 
money  of  the  county  of  the  city  of  Dublin  is  an  office  for  which  an 
information  in  the  nature  of  a  Quo  Warranto  will  lie  (ibid.). 

The  decision  of  the  House  of  Lords  in  Darley  v.  11.  laid  down  distinctly 
the  principles  upon  which  it  is  to  be  determined  whether  or  not  any 
particular  office  is  such  a  one  as  to  make  procedure  by  Quo  Warranto 
applicable  with  regard  to  it.  These  principles  are  now  invariably 
followed  (see,  for  instance,  per  Lord  Coleridge,  C.J.,  Ex  parte  Parry, 
1887,  3  T.  L.  R.  649). 

It  was  formerly  held  that  Quo  Warranto  was  a  remedy  applicable 
only  where  there  had  been  a  usurpation  directly  on  the  rights  of  the 
Crown  {^QQ,per  Patteson,  J.,  B.  v.  The  Guardians  of  the  Poor  of  St.  Martin  s- 
in-the-Fields,  1851,  17  Q.  B.,  at  p.  160).  But  it  is  now  decided  that  Qico 
Warranto  lies  for  an  office  though  not  immediately  derived  from  the 
Crown ;  if  it  be  so  mediately,  as,  for  example,  where  commissioners  are 
empowered  by  Act  of  Parliament  to  direct  that  such  office  be  created, 
if  it  be  an  independent  substantive  office,  and  if  it  be  of  a  public  nature 
(see  ibid. ;  17  Q.  B.  149). 

It  is  impossible  here  to  enumerate  all  the  offices  which  very  numerous 
decisions  have  determined  to  be  public  offices,  so  that  informations  in 
the  nature  of  Quo  Warranto  may  be  exhibited  in  respect  of  them.  It 
will  be  of  use,  however,  to  specify  some  of  the  more  important  offices 
which  have  been  the  subject  of  express  decision.  For  example,  Quo 
Warranto  informations  will  lie  in  respect  of  the  offices  of — 

Mayor  {B.  v.  M'Goiuan,  1840,  11  Ad.  &  E.  869;  B.  v.  Dixon,  1850, 
15  Q.  B.  33);  Alderman  {B.  v.  Harvey,  1843,  3  Q.  B.  475 ;  B.  v.  Bradley, 
1861,  3  El.  &  EL  634);    Sheriff  of  a  borough  {B.  v.   Whitivell,  1792, 

5  T.  R.  85);  Town  Councillor  {B.  v.  Preland,  1868,  L.  R.  3  Q.  B.  130); 
Recorder  (B.  v.  Mayor,  etc,  of  Colchester,  1788,  2  T.  R.  259);  County 
Court  Judge  (B.  v.  Parham,  1849,  13  Q.  B.  858);  High  Bailiff  of  a 
County  Court  {B.  v.  Dyer,  1849,  13  Q.  B.  851);  Coroner  of  a  county  or 
borough  {B.  v.  Diplock,  1868,  10  B.  &  S.  174;  B.  v.  Grimshaw,  1847,  10 
Q.  B.  747);  Governor  of  a  gaol  (B.  v.  Lancaster,  1847,  10  Q.  B.  962); 
Chief  Constable  {B.  v.  Bagsdale,  1734,  5  T.  R.  376  n.;  B.  v.  Watkinson, 
1839,  10  Ad.  &  E.  288);  Freeman  {B.  v.  Pepyer,  1838,  7  Ad.  &  E.  745); 
Burgess  {B.  v.  Warlow,  1813,  2  M.  &  S.  75);  Master  of  a  City  Company 
{B.  V.  Bumstead,  1831,  2  Barn.  &  Adol.  699  ;  B.  v.  Atttvood,  1833,  4  Barn. 

6  Adol.  481) ;  Member  of  a  Local  Board  of  Health  (B.  v.  Collins,  1876, 
2  Q.  B.  D.  30;  B.  v.  Cooban,  1886,  56  L.  J.  M.  C.  33);  Member  of  a 
School  Board  {B.  v.  Turmine,  1878,  4  Q.  B.  D.  79);  Member  of  the 
General  Council  of  Medical  Education  {B.  v.  Storrar,  1859,  2  El.  &  El. 
133);  Justice  of  the  Peace  {B.  v.  Patteson,  1832,  4  Barn.  &  Adol.  9); 
Clerk  of  the  Peace  {B.  v.  Bussell,  1869,  10  B.  &  S.  91);  Poor  Law 
Guardian  {B,  v.  Bawlins,  1884,  14  Q.  B.  D.  325 ;  B.  v.  Ham'pton,  1865, 
6  B.  &  S.  923 ;  B.  v.  Boivlands,  [1906]  2  K.  B.  292);  Clerk  of  a  Board 
of  Guardians  {B.  v.  Griffiths,  1851,  17  Q.  B.  164;  B.  v.  Carter,  1904, 
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68  J.  P.  466);  Clerk  of  a  School  Board  (B.  v.  Bihhin,  1884,  14  Q.  B.  1). 
372);  Vestryman  under  the  MetropoHs  Management  Act,  1855  (B. 
V.  Soutter,  [1891]  1  Q.  B.  57);  Vestry  Clerk  {E,  v.  Burroivs,  [1891] 
1  Q.  B.  399) ;  Eeturning  Officer  at  election  of  Guardians  {B.  v.  Carter, 
1904,  68  J.  P.  466);  Borough  Councillor  {B.  v.  Beer,  [1903]  2  K.  B.  693). 

In  order  to  make  proceedings  by  Quo  Warranto  applicable  in  the 
case  of  a  non-corporate  office  such  as  that  of  vestry  clerk,  there  must  be 
some  user  of  the  office,  something  more  than  mere  acceptance  of  the 
office.  So  where  a  person  while  holding  the  office  of  churchwarden  was 
proposed  for  the  office  of  vestry  clerk  and  declared  elected,  and  he  pub- 
lished a  letter  of  thanks  to  the  electors,  but  never  acted  as  vestry  clerk, 
it  was  held  on  an  application  for  an  information  in  the  nature  of  Quo 
Warranto  on  the  ground  that  the  office  of  vestry  clerk  was  incompatible 
with  that  of  churchwarden,  that  what  the  defendant  had  done  was  not 
such  an  exercise  of  the  office  of  vestry  clerk  as  to  render  the  remedy 
by  Quo  Warranto  applicable  (see  i^.  v.  Tidy,  [1892]  2  Q.  B.  179;  see 
also  B.  V.  Jones,  1873,  28  L.  T.  K  S.  270). 

In  the  case  of  a  corporate  office,  the  old  rule  is  that  the  existence  of 
the  three  circumstances  of  election,  acceptance,  and  admission  is  enough 
to  make  the  remedy  by  Quo  Warranto  applicable  (see,  per  Wright,  J., 
B.  V.  Tidy,  [1892]  2  Q.  B.,  at  p.  180). 

Franchises. — Franchises  are  such  branches  of  the  prerogative  or  royal 
privileges  as  subsist  in  the  hands  of  a  subject.  In  theory  of  the  common 
law  all  franchises  are  derived  from  royal  grant  in  virtue  of  the  royal 
prerogative,  but  in  many  cases  they  may  be  and  are  claimed  by  prescrip- 
tion (see  2  Black.  Com.,  37;  2  Coke,  Inst.,  281;  Williams,  Bights  of 
Common  and  other  Prescriptive  Bights,  p.  2 ;  Cruise,  Digest,  vol.  iii.  p.  266 ; 
see  also  the  articles  Peanchise  ;  Pkescription). 

From  the  characteristic  of  a  franchise  that  it  is  a  royal  privilege 
subsisting  in  the  hands  of  a  subject,  it  followed  that  the  Crown  had  pre- 
rogative power  where  a  franchise  was  exercised  by  a  subject  to  call  upon 
him  to  show  by  what  authority  he  exercised  it.  This  power  of  course 
is  still  in  existence,  and  is  capable  of  being  enforced  by  informations 
QiLO  Warranto.  Some  branches  of  the  learning  with  regard  to  franchises, 
however,  are  of  little  more  than  historic  interest  at  the  present  time, 
though  certain  branches  of  it  are  still  of  living  importance. 

Proceedings  Quo  Warranto  will  lie  in  respect  of  the  usurpation  or 
abuse  of  a  franchise  or  liberty  (see  2  Coke,  Inst.,  282,  ihid.,  496).  Such 
franchises,  for  instance,  as  waifs,  est  rays,  a  park,  w^arren,  wreck  of  the 
sea,  a  fair,  market,  toll,  choosing  certain  officers,  such  as  bailiff,  coroner, 
constable,  etc.,  holding  certain  Courts,  such  as  Courts  leet,  etc.  (see 
Placita  de  Quo  Warranto,  temp.  Edws.  I.,  ii.,  and  ill. ;  Coke,  Entries,  tit. 
*'  Quo  Warranto ; "  Comyns,  Digest,  tit.  "  Quo  Warranto ; "  Tancred  on 
Quo  Warranto). 

A  Quo  Warranto  information  will  also  lie  in  cases  of  non-user  or 
long  neglect  of  a  franchise  or  misuser  or  abuse  of  a  franchise  (see,  for 
instance,  B.  v.  The  Mayor,  etc.,  of  Hertford,  1699,  1  Salk.  374;  Peter  v. 
Kendal,  1827,  6  Barn.  &  Cress.,  at  p.  710). 

But  a  Quo  Warranto  information  will  not  be  granted  against  persons 
for  usurping  a  franchise  of  a  mere  private  nature  not  connected  with  the 
Government  (see,  per  Bayley,  J.,  B.  v.  Ogden,  1829,  10  Barn.  &  Cress.,  at 
p.  233;  8ir  William  Lowther's  Case,  1725,  2  Raym.  (Ld.)  1409;  Ibbotson's 
Case,  1736,  Lee  t.  Hard.  261). 
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Jurisdiction  in  Quo  Warranto  Discretionary. — The  jurisdiction 
in  granting  or  refusing  an  information  Quo  Warranto  to  be  filed  at  the 
instance  of  a  private  relator,  is  indeed  in  every  case  discretionary.  The 
Court  are  bound  to  consider  all  the  circumstances  of  each  case,  and  may 
refuse  an  application  on  the  ground  of  the  length  of  time  during  which 
the  defendant  has  been  in  undisturbed  possession  of  the  office  or  fran- 
chise (see  7?cr  Lord  Mansfield,  C.J.,  B.  v.  Stacey,  1785,  1  T.  E.,  at  p.  2). 
And  it  must  be  recollected  that  the  cases  in  which  there  has  been  a 
refusal  to  allow  an  information  to  be  filed  are  not  necessarily  authorities 
against  the  validity  of  an  information  when  filed,  because  in  the  cases  of 
refusal  the  Courts  may  have  proceeded  on  the  ground  that  the  circum- 
stances were  not  such  as  to  call  for  their  interference  (see  Barley  v.  i?., 
1845,  12  CI.  &  Fin.,  at  p.  538),  for  even  if  the  office  as  to  which  an 
information  is  applied  for  is  one  in  respect  of  which  Quo  Warranto 
would  lie,  the  Court  still  has  to  exercise  its  discretion  in  granting  or 
refusing  it  (see,  for  example,  jper  Cockburn,  C.J.,  Bradley  v.  Sylvester y 
1871,  25  L.  T.,  at  p.  460). 

With  regard  to  the  discretionary  jurisdiction,  it  was  said  by  Lord 
Blackburn,  that  ever  since  the  Statute  4  &  5  Will.  &  Mary,  c.  18,  s.  2, 
the  Court  has  had  a  discretion  to  exercise  as  to  allowing  an  information 
in  the  nature  of  a  Quo  Warranto  to  be  filed  by  the  Master  of  the  Crown 
Office.  That  discretion  has  especially  been  exercised  in  the  case  of 
annual  offices.  The  rule  always  acted  upon  is  that  if  the  right  person 
has  been  elected,  and  it  is  not  shown  that  anyone  else  has  been  kept 
out,  nor  the  result  of  the  election  in  any  way  affected,  the  Court  will 
not  allow  the  information  to  be  filed ;  but  if  a  real  question  arises  in  a 
case  in  which  the  result  of  the  election  is  affected  by  the  mode  adopted, 
it  may  properly  come  before  the  Court  for  decision  (see  R.  v.  Cousins, 
1873,  L.  E.  8  Q.  B.  216 ;  see  also  R  v.  The  Rector,  etc.,  of  St.  Mary's, 
Lambeth,  1838,  8  Ad.  &  E.  356;  R.  v.  Ward,  1873,  L.  E.  8  Q.  B.  210). 

It  must  be  recollected  also  that  in  some  cases  an  information  can 
only  be  filed  ex  officio  by  the  Attorney- General,  and  leave  would  be 
refused  to  a  private  relator  (see  ante,  under  the  head  Quo  Warranto 
Information  ex  officio). 

Moreover,  under  some  circumstances  mandamus,  and  not  Quo 
Warranto  information,  is  the  appropriate  remedy.  The  rule  appears 
to  be  that  when  the  office  or  franchise  is  in  the  de  facto  possession 
or  user  of  the  party,  the  proper  procedure  is  by  Quo  Warranto.  In 
R.  V.  Fhippen,  1838,  7  Ad.  &  E.,  at  p.  970,  Lord  Denman,  C.J.,  stated 
that  the  regular  practice  was  that  where  an  office  is  full  there  cannot  be 
a  new  election  without  a  Quo  Warranto  information  to  determine  the 
title  (see  also  R.  v.  The  Mayor,  etc.,  of  Winchester,  1837,  ihid.  215).  And 
even  where  the  party  has  resigned  the  office,  an  information  Quo 
Warranto  may  be  granted  to  try  the  right  (see  R.  v.  Warlow,  1813, 
2  M.  &  S.  75).  On  the  other  hand,  where  the  office  is  not  full,  as  when 
the  election  was  merely  colourable,  the  proper  remedy  is  by  mandamus 
to  swear  in  the  applicant  or  to  proceed  to  a  new  election  (see  R.  v. 
The  Mayor,  etc.,  of  Leeds,  1841,  11  Ad.  &  E.  512).  See  also  the  article 
Mandamus. 

There  is  a  recent  instance  of  an  injunction  to  restrain  being  granted 
under  circumstances  which  would  have  supported  an  information  in  the 
nature  of  a  Quo  Warranto.  When  a  member  of  a  school  board  had  been 
improperly  declared  disqualified  for  the  office,  on  application  he  obtained 
an  injunction  from  the  Chancery  Division  restraining  the  Board  from 
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proceeding  to  elect  a  new  member  in  his  place,  notwithstanding  that 
apparently  he  had  a  remedy  at  law  by  Quo  Warranto.  The  injunction 
was  granted  on  the  ground  that  where,  independently  of  the  Judicature 
Act,  1873,  s.  25  (8),  there  is  a  legal  right  which  can  be  asserted  either 
at  law  or  in  equity,  a  Court  of  equity  has  jurisdiction  under  that 
section  to  grant  an  injunction  in  protection  of  that  right  {Bicliardson 
V.  Methley  School  Board,  [1893]  3  Ch.  510). 

Election  Petition  in  Lieu  of  Quo  Warranto. — The  Municipal 
Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  to  a  great  extent  substitutes 
procedure  by  election  petition  for  the  procedure  by  information  in  the 
nature  of  a  Quo  Warranto,  which  formerly  was  the  only  mode  of  testing 
the  validity  of  municipal  elections. 

A  municipal  election,  that  is  an  election  to  the  corporate  office  of 
mayor,  alderman,  councillor,  or  elective  auditor  (see  ihid.,  s.  7),  may 
be  questioned  by  an  election  petition  on  the  following  grounds : — 
(1)  That  the  election  was  as  to  the  borough  or  ward  wholly  avoided 
by  general  bribery,  treating,  undue  influence  or  personation;  or  (2) 
that  the  election  was  avoided  by  corrupt  practices  or  offences  against 
Part  IV.  of  the  Municipal  Corporations  Act,  1882,  committed  at 
the  election ;  or  (3)  that  the  person  whose  election  is  questioned  was 
at  the  time  of  the  election  disqualified ;  or  (4)  that  he  was  not  duly 
elected  by  a  majority  of  lawful  votes  {ibid.,  s.  87  (1)).  But  a  municipal 
election  cannot  be  questioned  on  any  of  these  grounds  except  by  an 
election  petition  {ibid.,  s.  87  (2) ;  see  Election  Petition).  In  such  cases, 
therefore,  a  Quo  Warranto  information  is  not  now  applicable. 

An  information  Quo  Warranto  is  still,  however,  available  against  the 
holder  of  a  corporate  office  who  becomes  disqualified  after  election,  as,  for 
example,  by  having  an  interest  with  the  corporation  (see  B.  v.  Boivlands, 
[1906]  2  K.  B.  292).  But  an  application  for  an  information  in  the  nature 
of  a  Quo  Warranto  against  any  person  claiming  to  hold  a  corporate  office 
cannot  be  made  after  the  expiration  of  twelve  months  from  the  time 
when  he  becomes  disqualified  after  election  (see  Municipal  Corporations 
Act,  1882,  s.  225). 

It  has  been  held  that  a  bankrupt  who  is  by  statute  disqualified  not 
only  for  election,  but  also  for  holding  or  exercising  the  office  of  a 
borough  councillor,  may  by  information  in  the  nature  of  a  Quo  Warranto 
be  ousted  from  holding  or  exercising  such  office  notwithstanding  the 
provisions  of  the  Municipal  Corporations  Act,  1882  {B.  v.  Beer,  [1903] 
2  K.  B.  693). 

Certain  statements  in  the  judgments  of  the  House  of  Lords  in 
Pritchard  v.  The  Mayor,  etc.,  of  Bangor,  1888,  13  App.  Cas.  241,  appear 
to  suggest  that  proceedings  by  Quo  Warranto  will  not  now  lie  against  the 
holder  of  any  corporate  office  in  any  case,  except  only  where  he  becomes 
disqualified  after  election.  But  the  Municipal  Corporations  Act,  1882, 
itself  appears  to  contemplate  the  continued  possibility  of  procedure 
by  Quo  Warranto  in  certain  cases  by  providing  that  every  municipal 
election  not  called  in  question  within  twelve  months  after  election, 
either  by  election  petition  or  by  information  in  the  nature  of  a  Quo 
Warranto,  shall  be  deemed  to  have  been  to  all  intents  a  good  and  valid 
election  (s.  73). 

There  is  a  recent  decision  of  considerable  importance  as  to  the  effect 
of  the  right  to  petition  upon  the  applicability  of  proceedings  in  the 
nature  of  Quo  Warranto,     Where  the  mayor  of  a  borough  presided  at 
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an  election  of  an  alderman  for  the  borough,  there  being  two  candidates, 
one  of  whom  was  the  mayor  himself,  and  he  voted  for  himself,  thereby 
causing  an  equality  of  votes,  whereupon  he  gave  the  casting  vote  in  his 
own  favour,  and  declared  himself  elected,  an  application  was  made  for  a 
Quo  Warranto  to  question  his  right  to  act  as  alderman.  It  was  held 
that,  assuming  that  he  was  improperly  elected,  the  case  was  one  in 
which  either  tlie  person  whose  election  was  questioned  was  at  the  time 
of  the  election  disqualified,  or  he  was  not  duly  elected  by  a  majority 
of  lawful  votes  within  the  meaning  of  sec.  87  of  the  Municipal  Corpora- 
tions Act,  1882,  and  in  either  case  the  election  could  not  be  questioned 
except  by  an  election  petition,  and  Quo  Warranto  would  not  lie  {R.  v. 
Morton,  [1891]  1  Q.  B.  39).  In  that  case.  Smith,  J.,  in  his  judgment 
{ibid.,  at  p.  41)  said:  "It  is  not  necessary  to  hold,  and  I  do  not  hold, 
that  in  no  case  will  proceedings  by  way  of  Quo  Warranto  lie,  excepting 
in  the  case  of  disqualification  arising  after  election."  It  is,  however, 
clear  that  proceedings  by  way  of  Quo  Warranto  are  abolished  by  sec.  87 
of  the  Municipal  Corporations  Act,  1882,  in  cases  which  come  within 
that  section ;  or,  in  other  words,  where  a  petition  will  lie,  Qito  Warranto 
will  not. 

The  Municipal  Corporations  Act,  1882,  Part  IV.  is,  by  sec.  36  of  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  extended 
so  as  to  apply  to  elections  to  the  offices  of  member  of  Local  Board, 
member  of  Improvement  Commissioners,  and  Poor  Law  Guardian 
(see  Corrupt  Practices  ;  Illegal  Practices  ;  Election  Petition  ; 
Elections).  By  sec.  87  of  the  Act  of  1882,  as  pointed  out  above,  a 
municipal  election  can  be  questioned  by  an  election  petition  only  on 
certain  grounds  therein  specified,  and  not  on  any  other  ground.  The 
result,  therefore,  is  that  any  such  election  can  be  attacked  on  the 
specified  grounds  by  an  election  petition  only;  but  an  information  in 
the  nature  of  a  Quo  Warranto  is  still  the  appropriate  remedy  for  testing 
the  validity  of  an  election  on  any  ground  not  within  the  section,  such, 
for  instance,  as  disqualification  arising  after  the  election  (see,  for  example, 
R.  V.  Coohan,  1886,  56  L.  J.  M.  C.  33;  R.  v.  Beer,  [1903]  2  K.  B.  693; 
R.  V.  Roiolands,  [1906]  2  K.  B.  292).  As  to  the  application  of  the  Municipal 
Corporations  Act,  1882,  to  County  Council  elections,  and  to  Parish 
Council  elections  and  other  elections  under  the  Local  Government  Act, 
1894,  see  the  article  Election  Petition. 

It  may  be  added  that  where  the  legislature  creates  any  new  body  to 
be  elected  by  popular  suffrage,  if  no  mode  is  pointed  out  by  the  statute 
creating  the  body  as  to  how  the  validity  of  the  election  is  to  be  determined, 
then  the  King's  Bench  Division  would  be  the  proper  tribunal  by  means 
of  an  information  in  the  nature  of  a  Quo  Warranto  (see,  per  Mellish,  L.J., 
R.  V.  Collins,  1876,  2  Q.  B.  D.,  at  p.  35). 

Other  Cases  in  which  Quo  Warranto  will  not  Lie. — Offices  held 
at  Will. — Proceedings  by  Quo  Warranto  will  not  lie  in  respect  of  the 
function  or  employment  of  a  deputy  or  servant  held  at  the  will  and 
pleasure  of  others,  it  not  being  an  office  of  a  public  or  substantive 
nature  (see,  for  example,  R.  v.  The  Corporation  of  the  Bedford  Level, 
1805,  6  East,  356  ;  R.  v.  The  Justices  of  Herefordshire,  1819, 1  Chit.  700 ; 
see,  dX^o,per  Tindal,  C.J.,  Barley  v.  R.,  1846,  12  CI.  &  Fin.,  at  p.  542). 

In  any  case  where  an  office  is  held  by  a  servant  or  other  person  at 
the  will  of  the  person  in  whose  employment  he  is,  or  if  the  office  is  a 
statutory  one,  and  the  officer  is  removable  at  the  pleasure  of  other 
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persons,  or  if  the  office  is  merely  a  temporary  one,  an  information 
Quo  Warranto  will  not  lie  (see  R  v.  Bayhj,  [1898]  2  Ir.  R  335).  On 
this  principle  it  has  been  held  that  the  offices  of  clerk  of  Land  Tax 
Commissioners  {B.  v.  Thatcher,  1822,  1  Dow.  &  Ry.  426);  overseers 
(B.  V.  Carpenter,  1837,  1  Nev.  &  P.,  at  p.  774);  churchwarden  (In  re 
Barlow,  1861,  30  L.  J.  Q.  B.  271);  clerk  to  a  Local  Board  of  Health 
(JSx  parte  Bichards,  1878,  3  Q.  B.  D.  368);  clerk  to  a  School  Board,  the 
office  being  held  at  the  pleasure  of  the  Board  {Bradley  v.  Sylvester,  1871, 
25  L.  T.  N.  S.  459);  clerk  to  the  justices  of  a  borough  {B.  v.  Fox,  1858, 
8  El.  &  Bl.  939);  registrar  of  births  and  deaths  {Bx  parte  Barry,  1887, 
3  T.  L.  R.  649),  cannot  be  the  subject  of  Quo  Warranto  informations. 
On  the  same  principle  it  has  been  held  that  an  information  in  the  nature 
of  a  Quo  Warranto  will  not  lie  in  respect  of  the  office  of  treasurer  to  a 
district  council,  his  duties  not  being  of  that  "  public  and  substantive  " 
character  which  are  required  to  support  a  Quo  Warranto  (B.  v.  Wells, 
1895,  43  W.  R.  576). 

Offices  in  Charitable  Institutions. — Quo  Warranto  informations  are  not 
applicable  to  any  office  of  a  charitable  institution,  even  though  it  is 
regulated  by  charter  or  private  Act  of  Parliament,  such  as  the  office  of 
master  of  a  grammar  school  (B.  v.  Mousley,  1846,  8  Q.  B.  946),  or  the 
fellowship  of  a  college,  though  this  is  somewhat  doubtful  (see  B.  v. 
Gregory,  1772,  4  T.  R.  240,  note ;  see  also  B.  v.  St  Catherine's  Hall,  1791, 
ibid.  233),  or,  in  fact,  any  office  in  a  society  of  a  purely  eleemosynary 
kind  (see  Ex  parte  Smith,  1863,  8  L.  T.  N.  S.  458). 

For  the  same  reason,  also,  the  office  of  surgeon  or  physician  to  a 
hospital  founded  by  a  private  individual  for  the  relief  of  the  poor,  which 
was  without  endowment,  and  which  was  afterwards  incorporated  by  Act 
of  Parliament,  which  placed  it  under  the  management  of  governors,  and 
provided  for  the  appointment  of  medical  and  surgical  officers,  has  been 
held  not  to  be  an  office  the  right  to  hold  which  can  be  inquired  into  by 
Quo  Warranto  (B.  v.  Anchinleck,  1891,  L.  R.  Ir.  Q.  B.  D.  404). 

Claim  to  Office  without  Bossession  or  User. — Quo  Warranto  will  not 
lie  in  the  case  of  a  claim  to  an  office  or  franchise,  unless  the  party  is 
in  actual  possession  of  the  office  or  franchise  claimed.  A  mere  claim 
without  any  user  would  not  support  a  Quo  Warranto  information  (see 
B.  V.  Whitwell,  1792,  5  T.  R.  85).  On  this  ground  it  has  recently  been 
held  that  an  information  in  the  nature  of  a  Quo  Warranto  will  not  lie 
against  a  vestryman  who  has  ceased  to  be  qualified,  unless  there  is 
evidence  that  he  has  acted  as  a  vestryman  since  being  disqualified,  so 
as  to  have  made  himself  liable  to  penalties  {B.  v.  Williams,  1894,  64 
L.J.  M.  C.  34). 

In  the  same  way,  also,  the  Court  will  not  usually  allow  an  informa- 
tion Quo  Warranto  to  be  exhibited  against  a  person  in  respect  of  an 
office  which  he  has  ceased  to  hold ;  but  this  rule  is  not  without  excep- 
tion (see  B.  V.  Warlow,  1813,  2  M.  &  S.  75 ;  B.  v.  Morton,  1843,  4  Q.  B. 
146;  B.  V.  Blizzard,  1866,  L.  R.  2  Q.  B.  58). 

Procedure  on  Information  Quo  Warranto. — General. — The  pro- 
ceedings under  the  old  writ  of  Quo  Warranto  were  civil  proceedings, 
involving  ouster  of  the  party  usurping  the  franchise,  and  in  some  cases 
seizure  of  the  franchise  into  the  hands  of  the  Crown  (see  B.  v.  Stanton, 
1606,  Cro.  Jac.  259 ;  B.  v.  Mayor  of  London,  1691,  Show.,  at  p.  280;  Sir 
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Janus  Smith's  Case,  1691,  4  Mod.  58;  R.  v.  The  Mayor,  etc.,  of  Hertford, 
1698,  1  Salk.  374). 

When,  however,  procedure  by  means  of  information  in  the  nature  of 
a  Quo  Warranto  was  substituted  for  the  writ,  the  proceedings  were  at 
first  deemed  to  be  criminal,  as  they  involved  fine  or  imprisonment  in 
addition  to  the  ouster. 

But  for  a  considerable  time  proceedings  by  Quo  Warranto  at  the 
instance  of  private  relators  have  been  considered  merely  in  the  nature 
of  civil  proceedings  for  the  determination  of  a  question  of  right  (see 
E.  V.  Francis,  1788,  2  T.  R.  484). 

It  is  now,  moreover,  expressly  provided  by  the  Judicature  Act,  1884, 
47  &  48  Vict.  c.  61,  s.  15,  that  proceedings  in  Quo  Warranto  are  to  be 
deemed  to  be  civil  proceedings,  whether  for  purposes  of  appeal  or  other- 
wise. 

As  to  the  procedure  on  informations  generally,  see  the  article  In- 
formations ;  the  Crown  Office  Rules,  1906  ;  and  Short  and  Mellor's 
Crown  Office  Practice,  2nd  ed.,  1908,  pp.  172-195 ;  see  also  the  articles. 
Actions  in  the  High  Court;  Appeals;  Execution;  Informations; 
Mandamus;  Pleadings,  etc. 

It  is  proposed  here  merely  to  indicate  such  rules  of  practice  as  relate 
exclusively  to  Quo  Warranto  informations. 

Application  for  Information  Quo  Warranto. — Under  the  Crown  Office 
Rules,  1906  (r.  40),  every  application  for  an  information  in  the  nature 
of  a  Quo  Warranto  must  be  made  by  motion  to  a  Divisional  Court  for  an 
order  nisi,  unless  it  be  ex  officio,  or  be  made  in  respect  of  a  corporate 
office  within  the  meaning  of  the  Municipal  Corporations  Act,  1882,  45 
&  46  Vict.  c.  50,  s.  225. 

The  granting  or  refusing  of  an  application  by  a  private  relator  for 
an  information  in  the  nature  of  a  Quo  Warranto,  as  has  been  before 
mentioned,  is  entirely  in  the  discretion  of  the  Court. 

As  to  the  procedure  on  ex  officio  informations  by  the  Attorney- 
General,  see  the  article  Informations. 

The  application  for  an  information  in  the  nature  of  a  Quo  Warranto 
in  respect  of  a  corporate  office  within  the  meaning  of  the  Municipal 
Corporations  Act,  1882,  s.  225,  must  be  by  notice  of  motion  to  the  person 
affected  thereby,  which  is  to  be  served  not  less  than  ten  days  before  the 
day  specified  in  the  notice  for  making  the  application  (C.  0.  R.,  1906, 
r.  41).  Such  notice  must  set  forth  the  name  and  description  of  the 
applicant,  and  a  statement  of  the  grounds  of  the  application,  and  the 
applicant  must  deliver  w^ith  the  notice,  on  service  thereof,  a  copy  of  the 
affidavits  whereby  the  application  will  be  supported  {ibid.,  r.  42).  For 
form  of  notice  of  motion  for  an  information  Quo  Warranto  for  a  cor- 
porate office  within  the  Municipal  Corporations  Act,  1882,  see  Crown 
Office  Rules,  1906,  Form  No.  34,  post,  p.  197. 

When  notice  of  an  application  for  an  information  in  the  nature  of 
a  Quo  Warranto  has  been  given  under  sec.  225  of  the  Municipal  Corpora- 
tions Act,  1882,  against  a  person  claiming  to  hold  a  corporate  office,  the 
person  giving  such  notice  is  responsible  for  costs  incurred  thereby,  even 
though  the  application  is  abandoned  before  it  can  be  heard  (see  Ballard 
V.  Halliwell,  1896,  65  L.  J.  Q.  B.  332). 

No  order  for  filing  any  information  in  the  nature  of  a  Quo  Warranto 
will  be  granted  unless  at  the  time  of  moving  an  affidavit  be  produced 
by  which  some  person  deposes  on  oath  that  the  motion  is  made  at  his 
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^■nstance  as  relator ;  and  he  is  to  be  deemed  to  be  the  relator  in  case  the 
^Bprder  is  made  absolute,  and  is  to  be  named  as  relator  in  the  information 
l^n  case  it  be  filed,  unless  the  Court  otherwise  orders  {ihid.,  r.  43).  The 
affidavit  must  show  that  the  relator  has  a  sufficient  interest  in  the 
election  (see  B.  v.  Thirlwind,  1864,  33  L.  J.  Q.  B.  171). 

Every  objection  intended  to  be  made  to  the  title  of  a  defendant  on 
an  information  in  the  nature  of  a  Quo  Warranto  must  be  specified  in 
the  order  to  show  cause  or  notice  of  motion,  and  no  objection  not  so 
specified  may  be  raised  by  relator  on  the  pleadings  without  the  special 
leave  of  the  Court  or  a  judge  (ibid.,  r.  44 ;  see  also  B.  v.  Slythe,  1827, 
6  Barn.  &  Cress.  240). 

It  is  essential  that  the  motion  for  an  information  Quo  Warranto 
should  be  made  by  counsel ;  an  applicant  in  person  will  not  be  heard 
(see  In  re  a  Solicitor,  [1903]  2  K.  B.  205). 

Form  of  Information  Quo  Warranto. — Forms  of  information  Quo 
Warranto  and  against  Municipal  Corporate  officers  are  given  in  the 
Appendix  to  the  Crown  Office  Kules,  1906  (Forms  32  and  33),  and  as 
the  forms  themselves  afford  a  valuable  insight  into  the  nature  and  scope 
of  proceedings  Quo  Warranto,  it  is  thought  well  to  set  them  forth  below. 
These  forms  where  applicable,  and  where  not  applicable  forms  of  the 
like  character,  as  near  as  may  be,  must  be  used  (see  C.  0.  R,  1906, 
r.  269).  The  information  should  be  drawn  with  the  precision  of  an 
indictment. 

Filing  Information,  Becognisance,  etc. — The  practice  with  regard  to 
the  drawing  up  and  filing  the  information,  and  as  to  the  recognisance,  is 
indicated  in  the  article  Informations. 

A  new  relator  may,  by  leave  of  the  Court  on  notice  of  motion,  be 
substituted  for  the  one  who  first  enters  into  the  recognisance  on  special 
circumstances  being  shown  (C.  0.  R,  1906,  r.  46). 

Discharge  of  Order  Nisi. — The  Court  may  discharge  an  order  nisi  for 
an  information  in  the  nature  of  a  Quo  Warranto  with  or  without  costs, 
and  in  its  discretion  may,  upon  such  notice  as  may  be  just,  direct  the 
costs  to  be  paid  by  the  solicitor  or  other  parties  joining  in  the  affidavits, 
in  support  of  the  application,  although  he  be  not  the  proposed  relator 
{ibid.,  r.  45 ;  see  also  B.  v.  Carter,  [1904]  68  J.  R  466). 

Consolidation. — ^Where  several  orders  nisi  for  informations  in  the 
nature  of  Quo  Warranto  have  been  granted  against  several  persons  for 
usurpation  of  the  same  offices,  and  all  upon  the  same  grounds  of  objec- 
tion, the  Court  may  order  such  orders  to  be  consolidated,  and  only  one 
information  to  be  filed  in  respect  of  all  of  them,  or  may  order  all 
^proceedings  to  be  stayed  upon  all  but  one,  until  judgment  be  given  in 
bhat  one,  provided  that  no  order  be  made  to  consolidate  or  stay  any 
>roceedings  against  any  defendant,  unless  he  give  an  undertaking  to 
isclaim  if  judgment   be  given  for  the  Crown  upon  the  information 
rhich  proceeds  (C.  0.  R,  1906,  r.  47). 

Disclaimer. — If  a  defendant  on  an  information  in  the  nature  of  a 

Q^o  Warranto  does  not  intend  to  defend,  he  may,  to  prevent  judgment 

by  default,  enter  a  disclaimer  at  the  Crown  Office  Department,  and  file 

a  copy  there,  and  deliver  another  copy  to  the  relator  or  his  solicitor. 
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Upon  the  disclaimer  being  filed,  judgment  of  ouster  may  be  entered  at 
the  Crown  Office,  and  the  costs  taxed,  as  in  judgment  by  default  {ihid., 
r.  48 ;  for  form  of  disclaimer,  see  ihid.y  Form  No.  35 ;  and  for  judgment 
of  ouster  on  disclaimer,  ibid.,  Form  No.  36,  post,  p.  198). 

Pleadings  and  Subsequent  Proceedings. — ^Where  any  information  in 
the  nature  of  a  Quo  Warranto  has  been  filed,  the  defendant  may  plead 
to  such  information  within  such  time  and  in  like  manner  as  if  the 
information  were  a  statement  of  claim  delivered  in  an  action,  and, 
subject  to  the  Crown  Office  Rules,  1906,  this  pleading,  and  all  sub- 
sequent proceedings,  including  pleadings,  trial,  judgment,  and  execution, 
are  to  proceed,  and  may  be  had  and  taken  as  if  in  an  action ;  and  where 
the  judgment  is  for  the  relator,  judgment  of  ouster  may  be  entered  for 
him  in  all  cases  (C.  0.  R.,  1906,  r.  123). 

After  the  filing  of  the  information  and  recognisance,  an  appearance 
must  be  entered  by  or  on  behalf  of  the  defendant  at  the  Crown  Office 
(see  ibid.,  r.  72). 

In  the  defence  to  an  information  Quo  Warranto  a  mere  denial  is 
insufficient ;  it  is  necessary  for  the  defendant  to  set  up  an  affirmative 
title,  otherwise  he  will  be  liable  to  ouster. 

In  the  case  of  corporate  offices  or  franchises,  the  defendant  may  raise 
the  plea  that  he  has  held  the  office  or  franchise  for  six  years.  It  is 
provided  by  the  Crown  Office  Rules  (following  the  Statute  32  Geo.  ill. 
c.  58,  which  was  repealed  by  the  Statute  Law  Revision  Act,  1887, 
50  &  51  Vict.  c.  59)  that  the  prosecutor,  in  answer  to  a  plea  that  the 
defendant  has  held  and  executed  the  office  or  franchise  for  six  years 
before  exhibiting  the  information,  may  reply  any  forfeiture,  surrender, 
or  avoidance  by  the  defendant  within  the  said  six  years  (C.  0.  R.,  1906, 
r.  124). 

It  should  be  recollected  that  an  information  in  the  nature  of  a  Quo 
Warranto  to  question  any  municipal  election  must  be  filed  within  twelve 
months  after  the  election  (see  the  Municipal  Corporations  Act,  1882, 
s.  225,  which  has  been  referred  to  ante,  under  the  head  of  Election  Petition 
in  Lieu  of  Quo  Warranto). 

Judgment  and  Costs. — In  the  case  of  corporate  offices  or  franchises 
the  Municipal  Corporations  Act,  1710,  9  Anne,  c.  25,  s.  5,  provides  that 
when  any  persons  are  found  guilty  or  adjudged  guilty  of  a  usurpation 
or  intrusion  into,  or  unlawfully  holding  and  executing  any  such  offices 
or  franchises,  it  shall  be  lawful  for  the  Court  as  well  to  give  judgment 
of  ouster  against  such  persons  of  and  from  any  of  the  said  offices  or 
franchises  as  to  fine  such  persons  respectively  for  their  usurping,  in- 
truding into,  or  unlawfully  holding  and  executing,  and  to  give  judgment 
that  the  relator  or  relators  in  such  information  named  shall  recover  his 
or  their  costs  of  such  prosecution.  And  if  judgment  shall  be  given  for 
the  defendant  or  defendants  in  such  information,  he  or  they  for  whom 
such  judgment  shall  be  given  shall  recover  his  or  their  costs  therein 
expended  against  such  relator  or  relators. 

Under  rule  123  of  the  Crown  Office  Rules,  1906,  where  judgment  is 
for  the  relator,  judgment  of  ouster  may  be  entered  for  him  in  all  cases. 
Judgment  is  entered  at  the  Crown  Office. 

Sec.  15  of  the  Judicature  Act,  1884,  47  &  48  Yict.  c.  61,  provides 
that  proceedings  in  Quo  Warranto  shall  be  deemed  to  be  civil  proceed- 
ings, whether  for  the  purposes  of  appeal  or  otherwise;  and  fines  for 
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usurpation  of  offices  or  franchises  are  unknown  in  modern  practice. 
Moreover,  under  sec.  5  of  the  Judicature  Act,  1890,  costs  in  all  civil 
cases  are  in  the  discretion  of  the  Court,  and  by  rule  261  of  the  Crown 
Office  Rules,  1906 ;  Order  65  of  the  Rules  of  the  Supreme  Court,  1883 
(Costs),  is,  as  far  as  it  is  applicable,  applied  to  all  civil  proceedings  on  the 
Crown  side,  which  include  proceedings  on  information  Quo  Warranto 
(see  also  B.  v.  Carter,  1904,  68  J.  P.  466). 

[Authorities. — Coke,  Entries,  1614,  tit.  "Quo  Warranto;"  The 
Pleadings,  Arguments,  and  other  Proceedings  in  the  Court  of  King's  Bench 
upon  the  Quo  Warranto  touching  the  Charter  of  the  City  of  London,  1696; 
Placita  de  Quo  Warranto  temp.  Edws.  I.,  II.,  and  ill.,  published  by  the 
Record  Commissioners,  1818;  Comyns,  Dig.,  5th  ed.,  1822,  tit.  "Quo 
Warranto  ;  "  Willcock,  Municipal  Corporations,  chap,  iii.,  "Quo  Warranto 
and  Informations  in  the  Nature  of  Quo  Warranto,"  1827;  Tancred, 
Treatise  on  Informations  in  the  Nature  of  a  Quo  Warranto,  1830 ;  Cole, 
Criminal  Informations  and  Informations  in  the  Nature  of  a  Quo  Warranto^ 
1843 ;  Shortt  on  Informations,  Criminal  and  Quo  Warranto,  1888 ;  Short 
and  Mellor,  Crown  Office  Practice,  2nd  ed.,  1908,  pp.  172-195,  "Informa- 
tions Quo  Warranto ; "  Crown  Office  Rules,  1906.] 
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\The  following  Foi'ms  relating  to  proceedings  on  Informations  Quo  Warranto 
are  taken  from  the  Appendix  to  the  Crown  Office  BuleSj  1906.] 

No.  32. 

Information  Quo  Warranto. 

Cheshire  [or  other  venue],  to  wit. 

Be  it  remembered,  that  James  Robert  Mellor,  Esquire,  coroner  and 
attorney  of  our  present  Sovereign  Lord  the  King,  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice  before  the  King  him- 
self, who  for  our  said  Lord  the  King  in  this  behalf  prosecutes,  in  his 
own  proper  person  comes  here  into  Court  before  the  King  himself  at 
the  Royal  Courts  of  Justice,  London,  on  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  six,i  and  for  our 
Lord  the  King  at  the  relation  of  A.  B.  of  ,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided,  gives  the  Court 
here  to  understand  and  be  informed  that  [here  set  out  the  constitution  of 
the  place  and  nature  of  the  office  usurped],  and  that  the  place  and  office 
of  is  a  public  office  and  place  of  great  trust  and  pre-eminence 

within  the  said  touching  the  rule  and  government  of  the 

said  ,  that  is  to  say,  at  the  [jparish]  of  aforesaid, 

in  the  county  aforesaid.     And  that  C.  D.,  of  ,  in  the  said 

county  [merchant,  or  as  the  case  may  be]  heretofore,  to  wit,  on  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand 

1  Date  of  order  absolute. 
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nine  hundred  and  six,  at  the  [parish]  aforesaid,  in  the  county  aforesaid, 
did  use  and  exercise,  and  from  thence  continually  afterwards  to  the 
time  of  exhibiting  this  information,  has  there  used  and  exercised,  and 
still  does  there  use  and  exercise,  without  any  legal  warrant,  authority, 
or  right  whatsoever,  the  office  of  in  the  county  aforesaid,  and 

for  and  during  all  the  time  last  above-mentioned,  has  there  claimed,  and 
still  does  claim,  to  be  a  ,  and  to  have,  use,  and  exercise  all 

the  privileges  and  perform  all  the  duties  belonging  and  appertaining  to 
the  said  office  of  ,  which  said  offices,  privileges,  and  duties 

he,  the  said  C.  D.,  for  and  during  all  the  time  last  above-mentioned, 
upon  our  said  Lord  the  King,  without  any  legal  warrant,  authority,  or 
right  whatsoever,  has  usurped,  and  still  does  usurp,  that  is  to  say,  at 
the  [parish]  of  ,  in  the  county  aforesaid,  in  contempt  of  our 

said  Lord  the  King,  to  the  great  damage  and  prejudice  of  his  royal 
prerogative,  and  against  his  Crown  and  dignity.  Whereupon  the  said 
coroner  and  attorney  of  our  said  Lord  the  King  for  our  said  Lord  the 
King  prays  the  consideration  of  the  Court  here  in  the  premises.  And 
that  due  course  of  law  may  be  awarded  against  him,  the  said  C.  D.,  in 
this  behalf  to  make  him  answer  to  our  said  Lord  the  King,  and  show  by 
what  authority  he  claims  to  have,  use,  and  enjoy,  and  perform  the  office, 
liberties,  privileges,  and  duties  aforesaid. 

(Signed) 

J.  R.  Mellor 

(King's  Coroner  and  Attorney). 


No.  33. 

Information  Quo  Warranto  against  Municipal  Corporate 

Officers. 

Borough  of  ,  to  wit. 

Be  it  remembered  that,  &c.  [proceed  as  in  No.  32]. 

That  the  borough  [or  city]  of  is  a  borough  subject  to  the- 

provisions  of  the  Municipal  Corporations  Act,  1882  [if  subject  to  the  pro- 
msions  of  any  other  Act  it  should  he  stated],  and  that  within  the  said 
borough  [or  city],  pursuant  to  the  provisions  of  the  said  Act,  there  of 
right  ought  to  be  one  mayor,  [six]  aldermen,  and  [eighteen]  councillors, 
to  be  elected  in  the  manner  in  the  said  Act  specified ;  and  that  the  place 
and  office  of  [mayor]  [alderman]  [or  a  councillor]  of  the  said  borough  is 
a  public  office,  and  a  place  and  office  of  great  trust  and  pre-eminence 
within  the  said  borough,  touching  the  rule  and  government  of  the  said 
borough  [and  the  administration  of  public  justice  within  the  same],  that  is 
to  say,  at  the  borough  of  ,  in  the  said  county.     And  that 

C.  D.,  of  the  borough  aforesaid,  in  the  county  aforesaid,  [merchant], 
heretofore,  to  wit,  on  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  six,  at  the  borough  of 
aforesaid,  in  the  county  aforesaid,  did  use  and  exercise,  and 
from  thence  continually  afterwards  to  the  time  of  exhibiting  this  infor- 
mation has  there  used  and  exercised,  and  still  does  there  use  and  exercise,. 
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without  any  legal  warrant,  royal  grant,  or  right  whatsoever,  the  office 
of  of  the  said  borough,  and  for  and  during  all  the  time  last 

above-mentioned  had  there  claimed,  and  still  does  there  claim,  without 
any  legal  warrant,  royal  grant,  or  right  whatsoever,  to  be  of 

the  said  borough,  and  to  have,  use,  and  enjoy  all  the  liberties,  privileges, 
and  franchises,  to  the  office  of  of  the  said  borough,  belonging 

and  appertaining,  which  said  office,  liberties,  privileges,  and  franchises 
he,  the  said  C.  D.,  for  and  during  all  the  time  last  above-mentioned 
upon  our  said  Lord  the  King,  without  any  legal  warrant,  royal  grant, 
or  right  whatsoever,  has  usurped,  and  still  does  usurp,  that  is  to  say,  at 
the  borough  of  aforesaid,  in  the  county  aforesaid,  in  contempt 

of  our  said  Lord  the  King,  to  the  great  damage  and  prejudice  of  his 
royal  prerogative,  and  also  against  his  Crown  and  dignity.  Whereupon 
the  said  coroner  and  attorney  of  our  said  Lord  the  King  for  our  said 
Lord  the  King  prays  the  consideration  of  the  Court  here  in  the  premises. 
And  that  due  process  of  law  may  be  awarded  against  him,  the  said 
C.  D.,  in  this  behalf  to  make  him  answer  to  our  said  Lord  the  King, 
and  show  by  what  authority  he  claims  to  have,  use,  and  enjoy  the  office, 
liberties,  privileges,  and  franchises  aforesaid. 

(Signed) 

J.  R  Mellor 

(King's  Coroner  and  Attorney). 


No.  34. 

Notice  of  Motion  for  an  Information  Quo  Warranto  for 
Corporate  Office  within  45  &  46  Vict.  c.  50,  s.  225. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice  will  be  moved  on  the  day  of  19    , 

or  so  soon  after  as  counsel  can  be  heard,  on  behalf  of  A.  B.,  of  , 

merchant  [or  as  the  case  may  be],  that  an  information  in  the  nature  of 
a  Quo  Warranto  be  exhibited  against  you,  C.  D.,  to  show  by  what 
authority  you  claim  to  exercise  the  office  or  franchise  of  a 
of  ,  on  the  ground — That  [here  shmily  state  the  grounds  of  the 

application]. 

And  further  take  notice,  that  in  support  of  this  application  will  be 
read  the  affidavits  of  E.  E.  and  another  and  G.  C,  sworn  respectively 
the  day  of  May  19     ,  and  the  exhibits  therein  referred  to, 

copies  of  which  are  served  herewith. 
Dated,  &c. 

(Signed) 
X.  Y.,  of  Z.,  agent  for  M.  N.,  of  S., 
solicitor  for  the  above-named  A.  B. 
To  C.  D., 
of  T. 
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No.  35. 

Disclaimer  upon  an  Information  Quo  Warranto. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Lincolnshire,  or  other  p'oper  venv^.] — The  King  on  the  relation  of  A.  B. 

against 
CD. 

And  now,  that  is  to  say,  on  the  day  of  19     , 

comes  the  above-named  C.  D.  by  his  solicitor  [or  in  his  own  proper 
person],  and  says  that  he  altogether  disclaims  and  disavows  the  office, 
liberties,  privileges,  and  franchises  in  the  said  information  above  specified, 
and  cannot  deny  but  that  he  has  usurped  upon  our  said  Lord  the  King, 
without  any  legal  warrant,  royal  grant,  or  right  whatsoever,  the  said 
office,  liberties,  privileges,  and  franchises  in  the  said  information  above 
mentioned,  and  confesses  and  acknowledges  the  said  usurpation,  in 
manner  and  form  as  in  the  said  information  is  above  alleged. 

(Signed) 

CD. 

[or  by  his  Counsel  or  Solicitor]. 

No.  36. 

Judgment  of  Ouster  on  Disclaimer  to  Quo  Warranto. 

[Heading  as  in  No.  35.] 

The  day  of  19     . 

The  defendant  having,  on  the  day  of  19     , 

entered  a  disclaimer  upon  this  information,  it  is  this  day  adjudged  that 
be,  the  said  C  D.,  do  not  in  any  manner  intermeddle,  &c.  [proceed  as  in 
form  for  judgment  on  Quo  Warranto,  Fm-m  123]. 

No.  123. 

Judgment  for  the  Crown  on  Quo  Warranto  after  Trial 
WITH  A  Jury. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex,  or  other  venue.] — The  King  on  the  relation  of  A.  B. 

against 
CD. 

15th  April  1906. 

The  information  in  this  prosecution  having,  on  the  12th  and   13th 
days  of  April,   1906,  been  tried  before  the  Honourable  Mr.  Justice 
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with  a  [special]  jury  of  the  county  of  ,  and  the  jury 

having  found  [state  findings  as  in  officer's  certificate],  and  the  said  Mr. 
Justice  having  ordered   that  judgment  be  entered  for  the 

Crown  with  costs  [or  as  the  case  may  be] :  Therefore  it  is  adjudged  that 
the  defendant  C.  D.  do  not  in  any  maimer  intermeddle  with  or  concern 
himself  about  the  office,  liberties,  privileges,  and  franchises  in  respect  of 
which  the  said  information  has  been  filed,  but  that  he  be  absolutely 
forejudged  and  excluded  from  exercising  or  using  the  same  or  any  of 
them  for  the  future.  And  that  the  said  A.  B.,  the  relator  above-men- 
tioned, do  recover  against  the  said  C.  D.,  his  costs  in  this  behalf  to  be 
taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as 

appears  by  the  Taxing  Master's  certificate  dated  the  day  of 

1906.  

Rabbits. — These  animals  are  not  in  the  strict  sense  game,  but 
are  subject  to  some  of  the  enactments  treated  under  the  head  Game 
Laws,  Vol.  VI.  p.  328 ;  and  see  Ground  Game. 

As  to  cruelty  to  rabbits,  see  Cruelty  to  Animals,  Vol.  IV.  p.  255. 

As  beasts  of  warren  they  may  be  kept  freely  on  land  over  which  a 
right  of  free  warren  exists  {Bowlston  v.  Hardy,  Cro.  Eliz.  547 ;  78  E.  E. 
794) ;  but  persons  who  bring  a  stock  of  rabbits  on  other  lands  are  liable 
for  the  damage  done  (1)  either  to  the  occupier  {Hilton  v.  Green,  2  F.  &  F. 
821),  who  can  also  keep  them  down  under  the  Ground  Game  Act,  1880, 
or  (2)  adjoining  owners  or  occupiers  {Farrer  v.  Nelson,  1885, 15  Q.  B.  D. 
258 ;  but  see  Brady  v.  Warren,  [1900]  2  Ir.  K.  632 ;  and  see  Warry  on 
Gams  Laws,  52-56 ;  Beven,  Negligence,  3rd  ed.,  524). 

Rabies-— See  Dogs. 

Ra.Ce. — As  to  jurisdiction  of  referee,  see  Sadler  v.  Smith,  1869, 
L.  E.  5  Q.  B.  40.  As  to  recovery  of  stakes,  irregularity  in  race,  and 
construction  of  club  rules,  see  Dines  v.  Wolfe,  1869,  L.  E.  2  P.  C.  280. 

Race -Course. — See  Horses,  Vol.  VI.,  at  p.  602. 

Rack  Rent. — A  rent  of  the  full,  or  nearly  the  full,  annual  value 
of  the  property  out  of  which  it  issues.  It  is  defined  by  sec.  4  of  the 
Public  Health  Act,  38  &  39  Vict.  c.  55,  as  rent  which  is  not  less  than 
two-thirds  of  the  full  net  annual  value  of  the  property  out  of  which  the 
rent  arises ;  and  the  full  net  annual  value  is  for  this  purpose  taken  to  be 
the  rent  at  which  the  property  might  reasonably  be  expected  to  be  let 
from  year  to  year  free  from  all  usual  tenants'  rates  and  taxes  and  tithe 
commutation  rent-charge  (if  any),  and  deducting  therefrom  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expenses  (if 
any)  necessary  to  maintain  the  same  in  a  state  to  command  such  rent. 

Raggced  School. — Under  the  Sunday  and  Eagged  Schools 
Act,  1869,  32  &  33  Vict.  c.  40,  the  rating  authority  may  exempt  from 
rates  any  building  or  part  of  a  building,  used  exclusively  as  [a  Sunday 
school  or]  ragged  school.  The  words  "  may  exempt "  are  discretionary 
{Bell  V.  Crane,  1873,  L.  E.  8  Q.  B.  481). 
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A  "  ragged  school "  is  defined  by  the  Act  (s.  2)  to  mean  "  any  school 
used  for  the  gratuitous  education  of  children  and  young  persons  of  the 
poorest  classes,  and  for  the  holding  of  classes  and  meetings  in  furtherance 
of  the  same  object,  and  without  any  pecuniary  benefit  being  derived 
therefrom,  except  to  the  teacher  or  teachers  employed. 

Raid-— Under  sec.  11  of  the  Foreign  Enlistment  Act,  1870,  33  & 
34  Vict.  c.  90,  any  person  who,  within  the  limits  of  His  Majesty's 
dominions  and  without  his  licence,  prepares  or  fits  out  any  naval  or 
military  expedition  against  the  dominions  of  a  friendly  State,  is  guilty 
of  an  offence  and  punishable  by  fine  and  imprisonment,  or  either  of  such 
punishments,  at  the  discretion  of  the  Court  before  which  the  offender  is 
convicted,  and  imprisonment,  if  awarded,  may  be  either  with  or  without 
hard  labour.  All  ships  and  their  equipments,  and  all  arms  and  munitions 
of  war  used  in  or  forming  part  of  such  expedition,  become  forfeited  to 
His  Majesty. 

It  has  been  held  that  this  offence  is  sufficiently  constituted  by  the 
purchase  of  guns  and  ammunition  in  this  country  and  their  shipment  for 
the  purpose  of  being  put  on  board  a  ship  in  a  foreign  port,  with  a  know- 
ledge of  the  purchaser  and  shipper  that  they  are  to  be  used  in  a  hostile 
demonstration  against  such  State,  though  the  shipper  takes  no  part 
in  any  overt  act  of  war,  and  the  ship  is  not  fully  equipped  for  the 
expedition  within  any  port  belonging  to  the  King's  dominions  (B.  v. 
Sandoval,  1886,  56  L.  T.  526  ;  35  W.  K.  500 ;  51  J.  P.  709 ;  16  Cox  C.  C. 
206  D).  In  this  case  Colonel  Sandoval  (not  a  British  subject)  had  bought 
guns  and  ammunition  in  Great  Britain  and  sent  them  to  Antwerp,  where 
they  were  put  on  board  a  vessel  which  afterwards  made  an  attack  upon 
Venezuela.  Colonel  Sandoval  was  found  guilty  under  sec.  11  of  the  Act, 
though  before  the  repeal  by  the  Statute  Law  Eevision  Act  of  1893  of  the 
preamble,  which  stated  that  the  Foreign  Enlistment  Act  was  for  making 
"  provision  for  the  regulation  of  the  conduct  of  Her  Majesty's  subjects 
during  the  existence  of  hostilities  between  foreign  States  with  which  Her 
Majesty  is  at  peace."  Cp.  the  Salvador  Case  under  the  Foreign  Enlist- 
ment Act,  1819,  59  Geo.  in.  c.  69,  L.  E.  3  P.  C.  218.  The  case  of  B.  v. 
Jameson,  [1896]  2  Q.  B.  425,  was  one  of  a  military  expedition  also  falling 
within  sec.  11  of  the  Act  of  1870.  The  Eaid  was  committed  in  December 
1895  by  Dr.  Jameson,  administrator  of  the  British  South  African 
Company,  and  a  number  of  other  persons,  most  of  whom  were  in  the 
Company's  service.  Its  object  was  to  aid  certain  other  persons  supposed 
to  be  on  the  point  of  rebelling  against  the  South  African  Eepublic. 
Dr.  Jameson  and  his  confederates  surrendered  on  2nd  January  1896  to 
the  Boer  forces,  and  on  19th  January  they  were  handed  over  to  the 
British  Government.  The  indictment  having  on  the  motion  of  the 
Attorney-General  been  moved  into  the  Queen's  Bench  Division  by  certio- 
rari, the  prisoners  were  tried  at  bar,  and  after  an  unsuccessful  attempt 
had  been  made  to  quash  the  indictment,  which  alleged  that  "  within  the 
limits  of  Her  Majesty's  dominions  and  after  the  coming  into  operation 
therein  of  the  Act  called  the  Foreign  Enlistment  Act,  1870,"  certain 
offences  against  the  said  Act  were  committed, — the  Court  holding  that 
the  indictment  sufficiently  alleged  the  Act  to  have  been  in  operation  in 
that  part  of  Her  Majesty's  dominions  in  which  the  alleged  offences  were 
committed  ([1896]  2  Q.  B.  425) — the  prisoners  were  convicted  and 
sentenced  to  various  terms  of  imprisonment. 
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Rail,  Line  of. — "'Line  of  rail'  has,  I  think,  been  held  to 
include  land  covered  by  an  embankment;  but  a  distinction  has  been 
made  in  respect  of  rating  between  the  line  of  rail  and  buildings  ancillary 
to  it  and  necessary  for  earning  profit.  Those  two  subjects  are  rated 
differently"  {per  Erie,  J.,  in  South  Wales  Ely.  Co.  v.  Local  Board  of 
Health  of  the  Borough  of  Swansea,  1854,  24  L.  J.  M.  C.  34 ;  see  also  B.  v. 
Mile  End  Old  Town,  1847,  10  Q.  B.  Eep.  208 ;  74  E.  R  268). 

A  company  authorised  to  make  a  line  between  two  points,  and  having 
raised  money  for  that  purpose,  cannot  abandon  a  portion  of  the  proposed 
line  and  apply  the  money  otherwise  than  for  making  the  whole  line 
{Cohen  v.  Wilkinson,  1849,  12  Beav.  138;  50  E.  R.  1013;  Bagshaw  v. 
Eastern  Union  Ely.  Co.,  1849, 7  Hare,  114 ;  68  E.  R.  46  ;  see  also  Hodgson 
V.  Earl  Fowis,  1850,  19  L.  J.  Ch.  356, 418  ;  Graham  v.  Birkenhead,  Lanca- 
shire, and  Cheshire  Junction  Ely.  Co.,  1850,  12  Beav.  460;  50  E.  R. 
1136). 
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1.  Introductory. 

A.  Statutory  Law. 

The  statutory  law  specifically  affecting  a  railway  is  of  two  distinct 
classes,  viz. : — 

(1)  The  General  Acts  which  apply  proprio  vigore  to  all  railways ;  and 

(2)  The  Special  Act  and  the  Clauses  Acts  therein  incorporated. 

(i.)  General  Acts. 

The  chief  of  these  fall  into  four  groups : — 

Regulation  Group. — The  Rwy.  Regulation  Acts,  1840  to  1893  (each 
of  these  eight  Acts  is  in  this  article  referred  to  as  the  Regulation  Act, 
1840,  or  as  the  case  may  be),  and  Acts  (of  1839)  as  to  Level  Crossings, 
(of  1846)  as  to  Gauge,  (of  1878)  as  to  Continuous  Brakes,  and  (of  1900) 
as  to  Prevention  of  Accidents,  form  a  group  of  twelve  Regulation 
Acts. 

Traffic  Group. — The  six  Acts,  or  parts  of  Acts,  included  in  the  Rwy. 
and  Canal  Traffic  Acts,  1854  to  1894  (each  of  which  is  in  this  article 
referred  to  as  the  Traffic  Act,  1854,  and  so  on),  form,  with  the  Private 
Sidings  Act,  1904,  a  second  group. 

Finance  Group. — Three  Acts  of  1866, 1867,  and  1872,  making  special 
provision  as  to  the  borrowing  and  other  financial  powers  of  railway 
companies,  and  as  to  arrangements  with  creditors  and  protecting  rolling 
stock  from  execution,  form  a  third  group. 

Delegated  Powers  Group. — The  fourth  and  last  group  comprises  the 
Acts  by  which  Parliament  has  delegated  to  the  Board  of  Trade  powers 
of  authorising  the  construction  or  abandonment  of  railways  or  of  con- 
ferring financial  and  other  powers  on  companies,  viz.,  the  provisions  of 
1850,  1867,  and  1869  as  to  Abandonment  Warrants,  those  of  1864  as  to 
Powers  Certificates,  those  of  1864,  1868,  and  1896  as  to  Light  Railway 
Certificates,  Licences,  and  Orders,  and  those  of  1903  as  to  Electric 
Traction  Orders. 

In  addition  to  the  twenty-eight  Acts  included  in  these  four  groups 
there  are  the  Acts  correcting  legislation  of  certain  early  special  Acts, 
those  as  to  Passenger  Duty  and  Cheap  Trains,  those  as  to  the  Convey- 
ance of  Mails  and  the  King's  Forces,  and  isolated  sections  of  non-railway 
Acts.     This  article  attempts  to  cover  all  these  provisions. 

(ii.)  The  Special  Act  and  Incorporated  Clauses. 

Introduction  of  the  Bill. — Before  any  railway  Bill  is  introduced  in 
Parliament  proper  notices  must  be  given,  and  plans,  sections,  and  books 
of  reference  be  deposited,  as  required  by  the  Standing  Orders  of  each 
House.  The  plans  must  describe  the  lands  proposed  to  be  taken  com- 
pulsorily,  and  the  line  and  situation  of  the  railway  and  works,  and  lands 
in  or  through  which  they  are  to  be  constructed ;  and  must  show  the 
course  and  extent  of  any  proposed  diversions  of  roads,  navigable  rivers, 
canals,  or  railways,  and  also,  if  power  to  deviate  is  desired,  the  limits 
of  deviation.  The  books  of  reference  must  contain  the  names  of  the 
owners  and  lessees,  or  reputed  owners  and  lessees,  and  occupiers,  of  all 
the  lands  and  houses  to  be  taken  compulsorily.  And  the  sections  must 
show  the  surface  of  the  ground,  the  intended  level  of  the  railway,  the 
height  and  depth  of  all  embankments  and  cuttings,  and  a  datum  hori- 
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zontal  line,  which  must  be  the  same  throughout  the  whole  length  of  the 
railway,  and  be  referred  to  a  fixed  point  near  some  portion  thereof. 
The  plans,  sections,  and  books  of  reference  are  required  to  be  deposited 
with  the  Board  of  Trade,  and  the  clerks  of  the  peace  of  every  county  in 
which  lands  affected  are  situated,  and  in  the  Private  Bill  Office  of  each 
House,  and  also  with  certain  other  persons  and  authorities  specified 
in  the  Standing  Orders. 

Passage  through  Parliament  and  Form. — The  passage  of  the  Bill 
through  Parliament,  and  the  costs  thereof,  are  dealt  with  in  the  article 
Private  Bill  Legislation,  and  the  question  of  deposits  in  the  article 
Parliamentary  Deposits,  but  it  will  be  necessary  here  to  give  (so  far 
as  limitations  of  space  permit)  an  indication  of  the  form  which  the  more 
general  clauses  of  the  Bill  assume  on  passing  into  law. 

The  Clwiises  Acts. — Prior  to  1845,  each  special  Act  authorising  the 
making  of  a  railway  contained  all  the  necessary  provisions  with  respect 
to  the  acquisition  of  lands  for  the  purposes  of  the  railway  and  works 
connected  therewith,  and  with  respect  to  the  construction  and  working 
of  the  railway,  and  also,  if  a  company  was  incorporated  by  the  Act,  with 
respect  to  the  constitution  and  management  of  the  company.  There 
was  countless  variance  in  clauses  aimed  at  the  same  object,  and  the 
length  of  Bills  was  an  impediment  to  Parliament  supervising  variances 
of  the  general  law,  and  the  introduction  of  novel  provisions.  In  1845 
three  Consolidation  Acts  were  passed,  in  order  to  avoid  the  necessity  for 
repeating  in  each  of  the  special  Acts  the  provisions  usually  inserted 
therein,  and  also  to  ensure  greater  uniformity  in  the  provisions  them- 
selves. The  Companies  Clauses'  Consolidation  Act,  1845,  8  Vict.  c.  16, 
consolidates  the  provisions  usually  inserted  with  respect  to  the  con- 
stitution and  management  of  companies  incorporated  for  carrying  on 
undertakings  of  a  public  nature ;  the  Lands  Clauses'  Consolidation  Act, 
1845,  8  Vict.  c.  18,  the  provisions  usually  inserted  with  respect  to  the 
acquisition  of  lands  for  such  undertakings,  and  the  compensation  to  be 
made  for  the  same ;  and  the  Ewys.  Clauses'  Consolidation  Act,  1845, 
8  Vict.  c.  20,  the  provisions  usually  inserted  with  respect  to  the  con- 
struction and  working  of  railways.  The  provisions  of  these  three  1845 
Clauses  Acts  apply  universally,  except  so  far  as  they  are  expressly  varied 
or  excluded  by  the  special  Act ;  in  citing  them  in  this  article  the  word 
"consolidation  "  is  omitted.  The  Ewys.  Clauses  Act,  1863,  26  &  27  Vict. 
c.  92,  and  the  Companies  Clauses  Act,  1863,  26  &  27  Vict.  c.  118,  contain 
certain  supplementary  provisions,  which,  however,  are  only  applicable  so 
far  as  they  are  expressly  incorporated  in  the  special  Act. 

The  Companies  Clauses  Acts  {i.e.  the  1845  Act  and  various  subse- 
quent amendments)  are  dealt  with  in  the  article  Public  Company,  the 
Lands  Clauses  Acts  {i.e.  the  1845  Act  and  subsequent  amendments)  in 
the  article  of  that  name,  and  the  Ewys.  Clauses  Acts  in  the  present 
article. 

Since  1830  some  7000  special  railway  Acts  have  been  passed  by 
Parliament,  and  such  legislation  greatly  exceeds  in  bulk  the  whole  of 
the  public  and  general  legislation  passed  since  Magna  Charta. 

Standing  Orders  and  Model  Bill. — Though  the  Clauses  Acts  afforded 
the  machinery  for  a  considerable  measure  of  uniformity,  there  was  on 
their  face  nothing  to  prevent  a  Bill  containing  endless  variances  there- 
from and  additions  deviating  from  the  general  law. 

Eestrictions  on  such  variation  are  imposed  by  the  Standing  Orders 
of  the  two  Houses  (cited  throughout  this  article  as  S.  0.),  and  by  the 
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control  exercised  by  the  Lord  Chairman  in  the  Upper,  and  the  Chairman 
of  Committees  in  the  Lower,  House. 

That  control  makes  for  uniformity  by  the  annual  issue  of  a  series  of 
clauses  (the  1907  edition  of  which  is  cited  in  this  article  as  "  The  Model 
Bill "),  additional  to  those  of  the  Clauses  Acts,  giving  the  forms  in  which 
a  particular  power  if  conferred  must  be  taken,  and  by  the  striking  out 
of  such  provisions  inserted  by  the  promoters  in  their  Bill  as  exceed,  or 
contravene,  on  general  questions,  or  as  to  public  policy,  the  practice 
gradually  built  up  by  Committees  and  the  Chairmen. 

The  Model  Bill  tends  annually  towards  alteration  by  addition, 
omission,  or  variance.  By  additions,  as  parliamentary  practice  recog- 
nises as  quasi-general,  provisions  {e.g.  those  as  to  share  warrants  and 
debenture  certificates  to  bearer,  see  3  below)  which  were  in  former  years 
highly  exceptional  or  never  granted.  By  omissions,  as  Parliament  places 
on  the  Statute-Book  either  as  general  enactments  {e.g.  3  Edw.  vii.  c.  39, 
s.  3,  Sched.,  rehousing  obligations  when  land  is  taken  under  statutory 
powers),  or  as  provisions  adoptive  or  applicable  by  Statutory  Order 
{q.v.)  {e.g.  7  Edw.  vii.  c.  53,  Part.  IX.,  "  Sky  Signs  "),  clauses  formerly  in  the 
Model  Bill.  By  variance,  as  new  local  government  or  industrial  develop- 
ments or  judicial  decisions  call  for  changes.  The  Model  Bill  paves  the 
way  for  general  legislation,  but  such  legislation  when  passed  can  be 
varied  by  the  special  Act — save  for  Standing  Orders,  which  are  the  real 
safeguards  in  private  Bill  legislation.  How  far  they  control,  and  how 
far  the  Model  Bill  shapes,  a  special  railway  Act,  this  article  attempts  to 
outline. 

It  should  be  stated  here  that  under  S.  0.  169  (H.  L.  132)  a  clause  is 
inserted  in  all  railway  Bills  (for  form  see  Model  Bill,  p.  23,  clause  49)  pro- 
viding that  the  undertaking  shall  not  be  exempt  from  past  or  future 
general  legislation  or  rates  revision.  That  clause  emanated  from  the 
l)ukeof  Wellington's  clause  of  1836,  and  was  first  generally  enforced  by 
an  1844  Eeport,  Pari.  Papers,  1844,  115. 

B.  Public  User,  and  State  Ownership. 

Railways  as  Highways  Usable  by  the  Public. — Originally  railways  were 
viewed  as  a  form  of  iron  highway  usable  by  all  the  public  on  payment 
of  tolls,  and  this  was  the  view  of  the  framers  of  the  Kwys.  Clauses 
Act,  1845.  Sec.  76  of  that  Act  provided  for  the  making  of  private 
branch  railways  (see  "  Sidings,"  5  H.  below)  for  the  purpose  of 
bringing  carriages  to  or  from  or  upon  the  railway;  sec.  92  gave  all 
companies  and  persons  upon  due  payment  of  tolls  the  right  to  use  the 
railway,  with  engines  and  carriages  properly  constructed,  subject  to 
Acts  and  by-laws,  and  this  right  was  not  to  be  affected  by  the  grant  of 
running  powers  (s.  87),  nor  by  any  regulations  of  the  company  (s.  108). 
This  right  of  the  public  to  use  a  railway  with  their  own  carriages  and 
engines  must,  however,  at  the  present  day,  be  considered  merely  a 
theoretical  one,  and  cannot  be  enforced  by  injunction  {Powell  Duffryn,  etc., 
Co.  V.  Taff  Vale  Rwy.  Co.,  C.  A.  1873,  L.  E.  9  Ch.  331),  inasmuch  as  a 
mandatory  injunction,  unless  accompanied  by  an  order  for  the  working 
of  signals  and  points  (which  being  a  continuous  act  could  not  be  enforced), 
would  be  useless.     (See  article  Highways,  Vol.  VI.  p.  546.) 

State  Ownership  and  State  Working. — In  England  (as  in  the  remainder 
of  the  United  Kingdom,  save  as  regards  certain  Irish  lines)  the  railways 
are  in  private  hands,  neither  the  State  nor  local  authorities  owning  any 
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"  cross  country,"  as  opposed  to  "  road  "  railways  (see  20, "  Light  Eailways," 
below).  The  Kegulation  Act,  1844,  provided  (ss.  2-5)  for  State  purchase 
on  certain  conditions  after  twenty-one  years — the  same  period  after- 
wards fixed  for  tramway  concessions.  Shortly  after  the  expiration  of 
the  purchase  period  a  Koyal  Commission  reported  (Pari.  Papers,  1867, 
C.  3844)  that  it  was  then  inexpedient  to  carry  the  purchase  policy  into 
effect,  and  that  the  Act  did  not  provide  the  best  means  of  doing  so  in 
the  future.  In  1872  the  Joint  Select  Committee  on  Ewy.  Amalgama- 
tion reported  (Pari.  Papers,  1872,  364)  that  no  present  necessity  existed 
for  inquiry  into  the  subject.  The  provisions  of  1844  have  therefore 
never  been  brought  into  force,  and  the  policy  of  State-regulated  com- 
petition has  been  preserved.  The  control  is  exercised  through  the 
Board  of  Trade  and  the  Ewy.  and  Canal  Commissioners,  whose  powers 
and  functions  are  described  in  parts  17  and  18  of  this  article,  and  who 
are  referred  to  throughout  as  "  the  Board  "  and  "  the  Commissioners." 

2.  Constitution  and  Management  of  Company. 

Every  railway  company  is  incorporated  by  special  Act,  and  its 
constitution  and  management  are  governed  by  the  provisions  of  the 
Companies  Clauses  Act,  1845  to  1869,  which  the  special  Act  incor- 
porates.   As  to  these,  see  Public  Company. 

For  form  of  the  clause  incorporating  the  Company,  see  Model  Bill, 
p.  2,  clause  6. 

Meetings,  Directors,  etc. — Subsequent  clauses  in  the  forms  given  at 
page  5  of  the  Model  Bill,  clauses  16-20,  provide  that  the  first  ordinary 
meeting  shall  be  held  within  so  many  months  of  the  passing  of  the 
special  Act,  fix  the  number  of  directors  (giving  the  company  power  to 
vary  within  a  maximum  and  a  minimum),  the  number  of  shares  posses- 
sion of  which  in  his  own  right  will  qualify  a  director,  and  the  number 
of  directors  who  will  form  a  quorum,  and  specify  the  first  directors  and 
provide  for  the  election  of  their  successors. 

Where  a  company  is  desirous  of  making  new  provisions,  or  altering 
any  of  the  provisions  of  the  special  Act  or  the  Companies  Clauses  Act,. 
1845,  as  to  these  matters,  it  may  apply  to  the  Board  for  a  certificate 
under  the  Ewy.  Companies  Powers  Act,  1864,  27  &  28  Vict.  c.  120, 
ss.  3,  4,  as  extended  by  sec.  38  of  the  Eegulation  Act,  1868.  Notice  of 
the  application  must  be  duly  published  in  the  manner  provided  by  the 
Act,  and  if  the  application  is  not  opposed,  the  Board  of  Trade  may  settle 
a  draft  certificate,  and  lay  it  before  Parliament;  and  if  such  draft 
certificate  is  not  vetoed  by  either  House,  the  Board  of  Trade  may  issue 
a  certificate  in  conformity  therewith,  and  such  certificate,  when  duly 
published,  has  the  same  force  and  validity,  subject  to  the  provisions  of 
the  Act,  as  if  its  contents  had  been  enacted  by  Parliament  (1864  Act, 
ss.  4-6,  9-23).  No  rules  have  been  made  by  the  Board  under  sec.  35  of 
the  Act. 

If  the  application  for  a  certificate  is  opposed  by  a  railway  or  canal 
company,  the  Board  may  nevertheless  proceed  upon  the  application,  but 
must  in  such  case  settle  a  provisional  certificate,  which  is  of  no  validity 
until  confirmed  by  Act  of  Parliament  (Powers  and  Construction)  Act, 
1870,  33  &  34  Vict.  c.  19,  ss.  1-4. 

Railway  ConstaUes. — The  appointment  and  powers  of  railway  con- 
stables is  usually  regulated  by  a  clause  of  the  special  Act  of  which  the 
modern  form  is  given  in  Model  Bill,  p.  30. 
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Powers  of  Enforcing  Discipline. — See  16,  below. 

Disputes  with  Employees. — As  to  disputes  between  a  railway  company 
and  their  employees,  see  Conciliation  ;  Employers  and  Workmen  ;  and 
as  to  Trade  Unions,  that  article.  As  to  Canadian  legislation  on  the 
subject,  see  "the  Conciliation  and  Labour  Act"  Revised  Statutes  of 
Canada,  c.  96,  ss.  2  (&),  12-33.  The  history  of  the  successful  solution 
by  Mr.  Lloyd  George  of  the  great  railway  dispute  of  1907  is  given  in 
the  Times  of  November  7,  1907. 

3.  Financial  Powers  and  Liabilities  of  Company. 

Introductory. — In  the  early  railway  Acts,  the  capital  powers  followed 
those  of  the  canal  Acts,  which  had  again  been  copied  from  river  improve- 
ment provisions,  and  it  was  not  till  1836  that  the  present  provision 
limiting  the  borrowing  powers  to  one-third  of  the  share  capital  was 
reached.  In  1774  the  House  of  Commons,  in  view  of  the  numerous 
bubble  canal  projects,  required  lists  of  subscribers  and  estimates,  and  in 
1813  a  House  of  Lords  Order  required  subscription  contracts,  and  for 
many  years  thereafter  the  subscription  of  the  entire  share  capital  was 
made  a  condition  precedent  to  the  exercise  of  construction  powers,  and 
an  amount  (sometimes  three-fourths,  sometimes  three-fifths)  was  required 
to  be  guaranteed  by  contract  before  the  passing  of  the  special  Act.  But 
subscription  contracts  proved  to  be  illusory,  and  in  1842  the  deposit 
system  was  introduced,  at  first  in  supplementation  of  the  subscription 
contracts,  which  were  not  abolished  till  1858.  The  deposit,  at  first  ten 
per  cent,  on  the  subscribed  capital,  was  reduced  in  1868  to  five  per  cent, 
on  the  estimates.  Some  of  the  early  railway  Acts  followed  those  as  to 
canals  and  docks  by  authorising  payment  of  interest  during  construc- 
tion, but  this  was  forbidden  by  a  Standing  Order  of  1847,  which  was 
not  relaxed  till  1882  (see  Precedents  1,  2,  p.  286).  The  provision 
requiring  shareholders'  consent  to  directors'  promotions  dates  from  Lord 
Wharncliffe's  reforms  of  1846. 

A.  Share  Capital. — The  distribution  of  the  capital  into  shares,  and 
their  conversion  into  stock,  transmission,  and  surrender  are  dealt  with 
by  sees.  6-35  of  the  Companies  Clauses  Act,  1845,  and  Part  I.  of  the 
1863  Act;  for  analysis  of  these,  see  Public  Company.  A  special 
railway  Act  besides  incorporating  those  enactments  usually  has  clauses 
(see  Model  Bill,  p.  3,  clause  8-11)  fixing  the  capital  and  the  amount  of 
each  share,  prohibiting  issue  until  one- fifth  of  the  amount  of  the  share 
has  been  paid,  fixing  the  maximum  amount  of  a  call,  and  the  minimum 
interval  between  calls,  and  providing  for  receipts  in  case  of  persons  not 
sui  juris.  Sec.  13  of  the  Regulation  Act,  1868,  empowers  any  company 
which  in  the  year  immediately  preceding  has  paid  a  dividend  on  its 
ordinary  stock  of  not  less  than  three  per  cent.,  to  divide  its  paid-up 
ordinary  stock  into  preferred  and  deferred  ordinary  stock,  pursuant  to 
the  resolution  of  an  extraordinary  general  meeting,  and  to  issue  such 
preferred  and  deferred  stock  subject  to  the  provisions,  and  with  the 
consequences,  set  forth  in  the  Act.  Where  the  special  Act  empowers 
a  company  to  divide  their  shares  into  preferred  and  deferred  half-shares, 
clauses  in  the  form  of  pp.  24,  25,  clauses  1-8  of  the  Model  Bill,  are 
inserted  therein.  As  to  share  warrants  to  bearer,  see  under  Debentures 
below. 

Additional  Capital.  —  Sees.  56-60  of  the  Companies  Clauses  Act, 
1845,  provide  for  the  company  raising  the  amount  of  their  loan  capital 
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by  new  shares,  instead  of  borrowing.  Where  additional  capital  powers 
in  the  stricter  sense  are  conferred,  Part  II.  of  the  Companies  Clauses 
Act,  1868,  is  incorporated  in  the  special  Act,  and  clauses  (see  Model 
Bill,  pp.  28,  29,  clauses  1-6)  regulating  the  issue  are  added,  and  the 
borrowing  power  in  respect  thereof  follows  Precedent  3,  p.  287  below. 
For  analysis  of  these  sections  of  the  Companies  Clauses  Act,  see  Public 
Company.  A  railway  company  can  obtain  these  additional  capital 
powers  by  Board  of  Trade  certificate  under  the  Ewy.  Companies  Powers 
Act,  1864  (see  2  above),  or  where  they  are  required  for  electrical 
purposes  by  Order  (see  7  below).  Of  the  certificates  (some  eighty  in 
number,  see  list,  p.  248  of  Index  to  Local  and  Personal  Acts,  1801- 
1899,  and  St.  R  &  0.,  1902,  Nos.  589,  612;  1903,  Nos.  391,  606;  1905, 
No.  413)  granted  by  the  Board  under  these  1864  powers,  most  are 
confined  to  authorisation  of  additional  capital. 

Issue  of  Shares  at  a  Discount. — Sec.  60  of  the  Companies  Clauses  Act, 
1845,  provided  that  if  the  original  shares  were  at  a  discount  the  new 
shares  might  be  issued  on  such  terms  as  the  company  should  think  fit. 
Sec.  21  of  the  1863  Act  prohibited  the  issue  of  new  shares  at  a  discount, 
but  this  prohibition  was  repealed  as  to  railway  companies  by  sec.  27  of 
the  Ewy.  Companies  Act,  1867,  and  as  to  companies  generally  by  sec.  5 
of  the  Companies  Clauses  Act,  1869.  Sees.  5-8  of  the  1869  Act  gave 
certain  powers  of  issuing  either  original  or  new  shares  at  a  discount,  but 
Part  II.  of  the  1863  Act,  to  which  ss.  6,  7  of  1869  refer,  applies  only  to 
additional  capital.  Fully  paid  up  original  stock  can  be  issued  at  a 
discount;  but  it  is  an  open  question  {ibid.)  whether  original  shares 
liable  to  calls  can  be  so  issued,  and  Eomer,  J.,  in  Statham  v.  Brighton 
Marine  Pier  Co.,  [1899]  1  Ch.,  at  p.  204,  throws  doubt  on  the  power  to 
issue  original  subscribed-for  shares  at  a  discount. 

Reduction  of  Capital. — For  the  reduction  of  railway  capital  special 
Act  powers  are  necessary,  but  in  the  case  of  abandonment  of  ante  1867 
lines  the  reduction  can  be  effected  by  Board  of  Trade  Warrant  (see  15 
below). 

B.  Borrowing  Powers. — Like  all  other  statutory  companies,  railway 
companies  have  no  power  to  borrow  beyond  their  express  statutory 
powers,  but  from  the  first  they  attempted  (as  in  later  days  have  local 
authorities)  to  exceed  those  powers.  One  expedient,  that  of  a  Lloyd's 
Bond  (see  that  article),  called  for  the  passing  of  sees.  19-21  of  the 
Eegulation  Act,  1844.  To  meet  a  definite  liability  such  a  bond  is 
valid  ;  but  it  is  invalid  if  used  as  borrowing  machinery.  The  cases  as 
to  these  bonds  were  reviewed  by  Lord  O'Hagan  in  In  re  Bagnals  Town 
and  Wexford  Rwy.  Co.,  1870,  Ir.  E.  4  Eq.  505. 

The  Ewy.  Companies  Securities  Act,  1866,  requires  every  railway 
company  to  have  a  registered  officer ;  and  within  fourteen  days  after 
the  end  of  each  half-year,  to  make  an  account  of  its  loan  capital  author- 
ised to  be  raised  and  actually  raised  up  to  the  end  of  that  half-year, 
with  the  particulars  specified  in  Part  I.  of  the  first  schedule  to  the  Act ; 
and  within  twenty-one  days  after  the  end  of  the  half-year,  to  deposit 
with  the  Eegistrar  of  Joint-Stock  Companies  a  copy  of  such  account, 
certified  by  the  company's  registered  officer  as  a  true  copy  (ss.  3-5,  and 
8).  The  Board  may  from  time  to  time  prescribe  the  form  in  which  the 
account  is  to  be  made ;  and  the  account  may  be  perused  at  all  reason- 
able times,  without  payment,  by  any  shareholder,  mortgagee,  bond 
creditor,  or  debenture  stockholder  (ss.  6,  7).  The  company  may  not 
borrow  any  money  on  mortgage  or  bond,  or  issue  any  debenture  stock. 
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under  any  Act  passed  after  the  end  of  the  half-year  to  which  its  then 
last  registered  loan  capital  account  relates,  until  it  has  deposited  with 
the  Eegistrar  a  statement,  certified  by  its  registered  officer  as  a  true 
statement,  specifying  the  particulars  described  in  Part  II.  of  the  first 
schedule  to  the  Act  (s.  10);  and  every  mortgage  deed  or  bond  for 
securing  money  borrowed  by  the  company,  and  every  certificate  for 
debenture  stock,  must  contain  a  declaration  that  it  is  issued  under  the 
borrowing  powers  of  the  company  as  registered,  specifying  the  date  of 
such  registration,  and  that  it  is  not  in  excess  of  the  amount  there 
stated  as  remaining  to  be  borrowed;  and  such  declaration  must  be 
signed  by  two  directors,  appointed  by  the  board  of  directors  for  that 
purpose,  and  also  by  the  company's  registered  officer  (s.  14).  Any 
company  failing  to  comply  with  the  provisions  of  the  Act  is  liable  to 
a  penalty  of  £20  for  every  offence,  and  a  further  penalty  of  £5  for 
every  day  during  which  the  offence  continues ;  and  any  director  or  officer 
committing  an  offence  against  the  Act  is  liable,  on  conviction  thereof 
on  indictment,  to  fine  or  imprisonment,  or  on  summary  conviction  to 
a  penalty  not  exceeding  £10  (ss.  11,  15-17). 

The  borrowing  powers,  as  the  other  financial  ones,  are  in  the  main 
derived  from  the  Companies  Clauses  Acts,  1845  (ss.  38-55).  Borrowing 
to  pay  off  existing  statutory  charges  is  not  ultra  vires  (1869  Act,  s.  4, 
which  generalises  as  to  all  companies  the  same  provision  of  sec.  26  of 
the  Ewy.  Companies  Act,  1867).  As  to  priority  of  mortgages  see  sec. 
23  of  the  1867  Act.  It  is  contrary  to  the  practice  of  Parliament  to 
confer  borrowing  powers  to  raise  the  funds  for  subscriptions  to  other 
undertakings,  see  under  "  Application  of  Funds  "  below. 

Further  Restrictions  of  Borrowing. — The  Standing  Orders  (H.  C.  153, 
H.  L.  112)  provide  that  railway  borrowing  powers  shall  be  restricted 
to  the  amount  of  one-third  of  the  capital,  and  shall  not  be  exercisable 
until  half  the  whole  of  the  capital  has  been  paid  up.  Accordingly 
special  Acts  contain  a^clause  (see  Precedent  3,  p.  287)  so  providing,  and 
a  further  clause  (Model  Bill,  p.  4,  clause  13)  providing  for  the  appoint- 
ment of  a  receiver  to  enforce  mortgages.  As  to  the  appointment  of  a 
receiver  to  enforce  judgments,  see  15  below. 

Debentures  and  Debenture  Stock. — Part  III.  of  the  Companies  Clauses 
Act,  1863,  as  amended  by  sees.  1-3  of  the  1869  Act,  which  authorises 
and  regulates  the  issue  of  debenture  stock,  is  referred  to  in  detail  in 
the  article  Public  Company.  Sec.  24  of  the  Ewy.  Companies  Act, 
1867,  confers  a  general  power  to  issue  debenture  stock  under  these 
Companies  Clauses  Acts.  Where  incorporated  in  a  special  railway 
Act  they  are  supplemented  by  clauses  (Model  Bill,  p.  4,  clause  14, 
and  pp.  27,  28,  clauses  1,  2)  which  deal  with  questions  of  priorities. 
The  provisions  of  the  Securities  Act,  1866,  as  to  debenture  stock 
are  referred  to  above.  The  Companies  Clauses  Acts  provide  that  all 
debentures  and  shares  should  be  "nominal"  and  registered  with  the 
name  of  the  holder,  but  in  certain  special  Acts  of  1905,  1906,  and  1907 
clauses  (Model  Bill,  pp.  98-104,  clauses  1-13)  have  been  inserted  author- 
ising the  issue  of  debenture-stock  certificates  to  bearer,  and  share 
warrants  to  bearer.  Clause  12  of  these  clauses  provides  that  a 
trustee  must  not,  unless  expressly  authorised,  apply  for  or  hold  such 
securities. 

To  meet  the  expenses  caused  by  the  requirements  of  the  Board  as 
to  the  block  system,  interlocking  and  continuous  brakes  and  under  the 
Prevention  of  Accidents  Eules,  see  9  B  below,  the  Board  can  by  certifi- 


KAILWAYS  209 

cate  empower  a  company  to  issue  debentures  or  debenture  stock  bearing 
interest  not  exceeding  five  per  cent.  These  issues  may  be  made  to 
rank  in  priority  to,  or  pari  passu  with,  existing  loan  capital,  and  their 
proceeds  must  be  applied  exclusively  to  carrying  out  the  Board's  re- 
quirements, Eegulation  Act,  1889,  s.  3 ;  Prevention  of  Accidents  Act, 
1900,  s.  14. 

C.  Application  of  Funds. — Sec.  6  5 'of  the  Companies  Clauses  Act,  1845, 
provides  that  capital  shall  be  applied  to  the  undertaking ;  the  special  Act 
supplements  this  by  clauses  (Model  Bill,  p.  5,  clause  15,  p.  23,  clause  48) 
confining  the  application  to  capital  purposes,  and  prohibiting  the  appli- 
cation of  capital  to  deposits  for  future  Bills.  In  the  case  of  new  com- 
panies a  clause  (Precedent  2,  p.  286)  allows  the  payment  of  interest  out  of 
capital  during  construction.  For  other  application  of  capital  the  directors 
are  personally  liable  :  therefore  for  ancillary  undertakings  (see  12  below) 
special  statutory  powers  must  be  sought.  Sec.  42  of  the  Traffic  Act, 
1888,  expressly  prohibits  the  application  of  railway  funds  to  the  acqui- 
sition of  interests  in  canals  without  express  statutory  powers.  Where  a 
company  is  so  authorised  to  apply  its  funds  in  subscribing  to  another 
undertaking,  the  statutory  powers  take  the  form  of  Model  Bill,  pp.  27, 
28,  clauses  1-5.  Certain  companies  {e.g.  G.  E.,  1898,  61-62  Vict.  c.  cxcvii. ; 
G.  K,  1897,  60-61  Vict.  c.  xl. ;  G.  W.,  1903,  3  Edw.  vii.  c.  ii. ;  London  and 
Brighton,  1899,  62-63  Vict.  c.  liv. ;  S.-E.,  1903,  3  Edw.  vii.  c.  ccv.  s.  29) 
have  obtained  statutory  powers  to  apply  funds  to  servants'  pension 
funds  and  other  provident  objects.  It  is  ultra  vires  for  a  company  to 
promise  to  repay  out  of  its  assets  the  Parliamentary  deposit  required  by 
a  special  Act  before  the  question  whether  or  not  there  are  any  creditors 
of  the  company  whose  claims  are  unsatisfied  has  been  decided  {Hoare 
v.  Plymouth  and  North  Devon  Direct  Bwy.  Co.,  1904,  21  T.  L.  K. 
165). 

Accounts  and  Audit. — Under  the  provisions  as  to  State  purchase  of 
the  Eegulation  Act,  1844  (see  1  B.  above),  the  Treasury  have  certain 
audit  powers.  The  Companies  Clauses  Act,  1845,  provides  (sees.  101- 
108,  115-119  (see  Public  Company))  for  accounts,  and  auditors,  and  for 
inspection  by  creditors  (s.  55).  But  these  provisions  have  been  supple- 
mented and  varied  as  to  railways  by  the  legislation  mentioned  below, 
and  they  and  the  special  Act's  provisions  as  to  auditors  may  be  varied 
by  a  Board  of  Trade  certificate  under  the  Companies  Powers  Act,  1864 
(see  2  above).  Sec.  107  of  the  Ewys.  Clauses  Act,  1845,  provides  for  the 
preparation  of  an  annual  account  and  its  transmission  to  clerks  of  the 
peace,  etc.  Sec.  14  of  the  Abandonment  Act,  1850  (see  15  below),  gives 
the  Board  of  Trade  power  to  inspect  accounts  on  an  abandonment  pro- 
posal, and  sees.  4  and  6  of  the  Passenger  Duty  Act,  1842,  and  sec.  13 
of  the  Inland  Eevenue  Act,  1863  (see  10  F.  below),  give  the  Inland 
Kevenue  powers  as  to  accounts  of  passenger  receipts.  As  to  accounts 
of  loan  capital,  see  under  Bcn^rowing  Powers  above. 

The  Ewy.  Companies  Act,  1867,  s.  30,  prohibits  the  declaration 
of  any  dividend  by  a  railway  company  until  the  auditors  have  certified 
that  the  half-yearly  accounts  proposed  to  be  issued  contain  a  full  and 
true  statement  of  the  financial  condition  of  the  company,  and  that  the 
proposed  dividend  is  hond,  fide  due,  after  charging  the  revenue  of  the 
half-year  with  all  expenses  which,  in  the  judgment  of  the  auditors, 
ought  to  be  paid  thereout ;  but  in  case  of  any  difference  between  the 
directors  and  auditors  with  respect  to  the  payment  of  any  such  expenses 
out  of  revenue,  such  difierence  may  be  stated  in  the  report  of  the  share- 
VOL.  XII.  14 
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holders,  and  the  company  in  general  meeting  may  decide  thereon,  and 
its  decision  for  the  purposes  of  the  dividend  is  final  and  binding. 

The  Regulation  Act,  1868,  requires  every  railway  company,  under  a 
penalty  of  £5  for  every  day's  default,  seven  days  at  least  before  each 
ordinary  half-yearly  meeting,  to  prepare  and  print,  according  to  the 
forms  contained  in  the  first  schedule  to  the  Act,  a  statement  of  accounts 
and  balance-sheet  for  the  preceding  half-year,  and  also  the  other  state- 
ments and  certificates  required  by  such  schedule,  and  an  estimate  of  the 
proposed  expenditure  out  of  capital  for  the  ensuing  half-year ;  and  such 
statement  of  accounts  and  balance-sheet  must  be  the  accounts  and 
balance-sheet  submitted  to  the  auditors.  The  forms  in  the  schedule 
may  be  altered  by  the  Board  of  Trade,  with  the  consent  of  the  company 
(s.  3).  A  printed  copy  of  the  accounts,  balance-sheet,  and  estimate  of 
expenditure,  must  be  forwarded  to  the  Board  of  Trade,  and  be  given  on 
application  to  any  shareholder,  mortgagee  or  debenture-holder.  Any 
company  acting  in  contravention  to  these  provisions  is  liable  to  a  penalty 
of  £50  for  each  offence  (s.  4).  The  auditors  of  a  railway  company  need 
not  be  shareholders  (s.  11);  and  provisions  are  made  by  the  Act  for  the 
appointment  by  the  Board  of  Trade  of  an  auditor  in  addition  to  the 
auditors  of  the  company  (s.  12).  The  Act  also  contains  provisions  for 
the  appointment  of  inspectors  to  examine  into  the  affairs  of  the  company 
and  the  condition  of  its  undertaking,  and  for  the  printing  and  distribu- 
tion of  copies  of  the  report  of  such  inspectors.  The  inspectors  may  be 
appointed  by  resolution  of  the  company  at  an  extraordinary  meeting ; 
or,  on  the  application  of  the  directors,  or  of  a  certain  proportion  of 
shareholders,  or  mortgagees  and  debenture-holders,  they  may  be 
appointed  by  the  Board  of  Trade  (ss.  6-10).  Railway  audit  has 
repeatedly  called  for  Parliamentary  attention,  see  Report  of  Select 
Committee,  H.  L.  1849  (371,  421). 

Taxes  and  Bates. — As  all  other  companies  a  railway  company  pays  one 
quarter  per  cent,  duty  on  its  share  capital  and  one  eighth  per  cent,  duty 
on  its  loan  capital  (54  &  55  Vict.  c.  39,  s.  113 ;  59  &  60  Vict.  c.  28,  s.  12 ; 
62  &  63  Vict.  c.  9,  ss.  7,  8)     As  to  passenger  duty,  see  10  F.  below. 

For  income  tax  the  railway's  profits  and  gains  are  assessed  by  the 
Special  Commissioners,  who  also  assess  the  railway  staff  under  Schedule  E 
(23  &  24  Vict.  c.  14,  ss.  5,  6 ;  29  &  30  Vict.  c.  36,  s.  8).  For  the  purposes 
of  the  general  district  rate  in  urban  districts,  and  for  special  expenses  in 
rural  districts,  railways  and  canals  are  rated  at  only  one  fourth  of  their 
value :  for  the  lighting  rate  they  obtain  a  similar  exception  {B.  v.  Midland 
Bwy.,  [1875]  L.  R.  10  Q.  B.  389),  but  for  borough  and  county  rates  they 
do  not.  As  to  the  rating  of  railways  and  rating  appeals,  see  article 
Rating.  The  above  statements  (as  the  rest  of  this  article)  are  confined 
to  England,  but  it  is  to  be  noted  that  in  Scotland  (17  &  18  Vict.  c.  91, 
s.  20,  &c.),  railway  and  canal  valuation  are  dealt  with  by  a  special  public 
department.  The  Regulation  Act,  1844,  makes  (s.  22)  special  provision 
as  to  the  recovery  of  tithe-rent  charged  on  railway  lands. 

Beturns  of  Capital  and  Expenditure. — Under  sees.  9,  10  of  the 
Regulation  Act,  1871,  as  extended  by  sec.  32  of  the  Traffic  Act,  1888, 
railway  companies  make  annual  returns  to  the  Board  of  Trade  as  to 
capital  (for  form  see  St.  R.  &  0.,  Rev.  1904,  vol.  xi.,  "Railway,"  p.  36), 
as  to  working  expenditure  (in  form,  ihid.,  p.  38),  and  as  to  traffic  receipts 
(in  form  2  of  sched.  1.  of  the  1871  Act).  These  returns  form  the  basis  of 
the  annual  railway  returns,  of  which  those  for  1906  form  the  Pari.  Paper, 
1907  [Cd.  3705]. 
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4.  Acquisition  and  Occupation  of  Lands, 
A.  Generally. 

In  exercising  the  power  given  by  the  special  Act  to  construct  the 
railway,  and  to  take  lands  for  that  purpose,  the  company  is  subject  to 
the  provisions  and  restrictions  contained  in  the  Lands  Clauses  Act,  1845, 
8  &  9  Vict.  c.  16.  See  Lands  Clauses  Acts.  A  special  railway  Act 
usually  provides  for  the  grant  of  easements  by  persons  under  disability 
{see  Precedent  4,  p.  288  below). 

Entry  on  Lands. — Where  a  railway  company  exercises  the  powers  of 
•entry  before  purchase  conferred  by  sec.  85  of  the  Lands  Clauses  Act, 
1845  (see  iUd.),  the  surveyor  to  be  appointed,  as  in  that  section  provided, 
must  be  appointed  by  the  Board,  instead  of  by  two  justices.  The  company 
must  give  not  less  than  seven  days'  notice  of  its  intention  to  apply  to 
the  Board  for  the  appointment  of  such  surveyor,  to  any  party  interested 
in  or  entitled  to  sell  and  convey  the  lands  in  question,  and  not  consent- 
ing to  the  entry  of  the  company ;  and  the  valuation  to  be  made  by  the 
surveyor  must  include  the  amount  of  compensation  for  all  injury  to  be 
sustained  by  reason  of  the  exercise  of  the  powers  conferred  by  the 
section ;  and  the  sureties  to  the  bond  to  be  given  by  the  company  under 
the  section  must,  in  case  the  parties  differ,  instead  of  being  approved  of 
by  two  justices,  be  approved  of  by  the  Board,  after  hearing  the  parties 
{Ewy.  Companies  Act,  1867,  s.  36). 

Variances  of  Sec.  ^2  of  Lands  Clauses  Act. — For  forms  of  clauses 
inserted  in  special  railway  Acts  giving  power  to  compulsorily  purchase 
parts  only  of  properties  shown  on  the  deposited  plans,  see  Precedents 
5,  6,  printed  at  p.  288  below.  Where  the  special  Act  contains  a  clause 
in  the  form  of  Precedent  5,  the  warrant  to  the  arbitration  tribunal 
should  raise  two  issues — (1)  Whether  the  portion  could  be  severed 
without  serious  detriment ;  (2)  if  so  the  amount  of  compensation  to  be 
paid  by  the  company,  including  damages  for  severance.  If  (1)  is  decided 
against  the  company  they  can  abandon  their  notice  to  treat  {Morrison, 
Wood  &  Co.  V.  G.  E.  Rwy.,  1885,  53  L.  T.  384).  The  determination  of 
the  arbitration  tribunal  on  the  issues  is  binding  on  the  Court  until  set 
aside  by  a  proper  process,  and  cannot  be  reviewed  {Caledonian  Rwy. 
V.  Turcan,  [1898]  A.  C.  (Sc.)  256). 

Limit  on  Extent  of  Compulsory  Powers. — The  power  to  purchase  and 
take  lands  compulsorily  can  only  be  exercised  for  the  purpose  of  con- 
structing the  railway  and  the  necessary  accommodation  works  (  Wilkinson 
T.  Hull,  etc.,  Rwy.,  1881,  20  Ch.  D.  323);  and  in  the  case  of  a  new  com- 
pany cannot  be  put  in  force  until  the  whole  of  the  capital  of  the  company 
has  been  subscribed  (Lands  Clauses  Act,  1845,  s.  16),  which  is  evidenced 
by  a  certificate  of  two  justices  (s.  17). 

Limit  of  Time  for  Comjpulsory  Purchase. — The  compulsory  powers  can- 
not be  exercised  after  the  period  prescribed  by  the  special  Act  (see  Model 
Bill,  p.  6,  clause  22),  and,  if  no  period  be  prescribed,  after  three  years 
from  the  passing  of  that  Act  (8  &  9  Vict.  c.  16,  s.  123).  The  Board  may, 
however,  certify  that  the  public  safety  requires  additional  land  to  be 
taken  for  the  purpose  of  giving  increased  width  to  the  embankments 
And  inclination  to  the  slopes  of  the  railway,  or  for  making  approaches 
to  bridges  or  archways,  or  for  the  construction  of  certain  works  for  the 
repair  or  prevention  of  accidents ;  and  the  compulsory  powers  may  then 
be  exercised  after  the  expiration  of  the  prescribed  period,  with  respect 
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to  such  additional  lands ;  but,  before  applying  for  any  such  certificate, 
the  company  must  give  fourteen  days'  notice  to  all  persons  interested 
in  the  land,  and  such  persons  are  entitled  to  be  heard  in  opposition  to 
the  application  (Kegulation  Act,  1842,  s.  15). 

Compensation  for  Lands  taken. — The  company  must  make  to  the 
owners  and  occupiers  of,  and  all  other  persons  interested  in,  any  lands 
taken  for  the  purposes  of  the  railway,  by  the  construction  thereof, 
full  compensation  for  the  value  of  the  lands  so  taken,  and  for  all 
damage  sustained  by  such  owners,  occupiers,  and  other  persons,  by 
reason  of  the  exercise,  as  regards  such  lands,  of  the  powers  vested  in 
the  company  (Rwy.  Clauses  Act,  1845,  s.  6).  As  to  the  application 
of  this  section  in  the  case  of  underground  railways,  see  19  below. 
Except  where  otherwise  provided  by  the  special  Act,  the  amount  of 
such  compensation  must  be  ascertained  and  determined  in  the  manner 
provided  by  the  Lands  Clauses  Act,  1845,  and  the  provisions  of  that 
Act  apply  as  to  enforcing  payment  thereof  {ibid.,  see  articles  Com- 
pensation ;  Lands  Clauses  Acts)  :  provided  that  whenever  any 
question  with  regard  to  such  compensation  is,  under  the  provisions 
of  that  Act,  to  be  settled  by  the  verdict  of  a  jury,  either  the 
company  or  the  party  entitled  to  compensation  may,  at  any  time 
before  the  company  has  issued  its  warrant  to  the  sheriff  for  a  jury, 
apply  to  a  judge  of  the  High  Court,  who  may,  if  he  thinks  fit,  make 
an  order  for  trial  of  the  question  in  the  High  Court ;  and  the  question 
must  then  be  stated  in  an  issue,  which  may  be  tried  by  a  jury  in  the 
same  manner  as  any  issue  in  an  ordinary  action;  and  the  verdict  of 
the  jury  and  judgment  of  the  Court  upon  any  such  issue  has  the 
same  operation  and  effect,  as  regards  costs  and  otherwise,  as  if  it  had 
been  the  verdict  of  a  jury  and  judgment  of  a  sheriff,  in  pursuance  of 
the  Lands  Clauses  Act  (Regulation  Act,  1868,  ss.  41-44). 

Elements  of  Compensation. — Except  where  under  the  special  clause- 
(Precedent  5,  see  above)  the  compensation  tribunal  has  to  determine  an 
issue  as  to  whether  part  of  a  house,  etc.,  can  be  severed  without  detri- 
ment to  the  remainder,  its  duties  are  confined  to  ascertaining  the  amount 
of  the  compensation  which  will  be  arrived  at  under  two  heads,  viz. : — 

1.  Value  to  the  owner  of  the  land  taken  {i.e.  what  he  would  give  to 

retain  it,  and  not  merely  its  market  value,  nor  its'  value  to  the 
promoters  taking  it),  to  which  will  be  added  loss  to  the  owner 
occasioned  by  his  being  turned  out  of  his  house  and  premises, 
including  goodwill,  loss  of  profit,  costs  of  removal,  and  loss  of 
fixtures  or  detriment  to  same  by  removal. 

2.  Damages  for  severance,  including  potential  or  prospective  use  of 

severed  land. 

It  is  to  be  pointed  out  that  where  lands  are  taken  compulsorily  the 
extra  10  per  cent,  which  by  established  custom  and  not  under  any 
statutory  provision  are  added  to  the  market  value,  are  a  rough  means  of 
arriving  at  the  difference  between  such  value  and  "value  to  owner." 
And  further  that,  except  in  case  of  light  railways  (see  20  below),  there  is 
no  consideration  by  way  of  set-off  for  the  Betterment  (see  that  article) 
of  other  lands  of  the  landowner  {Eagle  v.  Charing  Cross  Rwy.,  1867, 
L.  R.  2^C.  P.  638).  To  these  two  heads,  there  has,  where  lands  not  taken 
are  injuriously  affected,  to  be  headed  a  third,  viz.,  compensation  for  such 
affecting. 

Compensation  in  Respect  of  Lands  injuriously  affected  hut  not  taken. — 
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This  is  similarly  payable  and  ascertained  under  the  same  sections  of 
the  Rwy.  Clauses  Act,  1845,  and  Regulation  Act,  1868,  but  the  extent 
of  the  compensation  varies  according  to  whether  other  lands  of  the  same 
owner  are  or  are  not  taken.  If  no  lands  of  the  same  owner  are  taken 
the  compensation  for  such  injurious  affection  is  only  payable  where  the 
injury  in  respect  of  which  it  is  claimed  arises  from  the  construction 
of  the  railway,  and  not  where  it  is  caused  by  the  working  of  the  rail- 
way after  completion  {Hammersmith,  etc.,  Rwy.  v.  Brand,  1869,  L.  R. 
4  H.  L.  171 ;  Canadian  Pacific  Rwy.  Co.  v.  Roy,  [1902]  A.  C.  220);  and 
the  injury  must  arise  in  consequence  of  acts  done  by  the  company  in  the 
lawful  exercise  of  its  statutory  powers  {Lawrence  v.  G.  N.  Rwy.,  1850,  16 
Ad.  &  E.  K  S.  643),  and  must  be  of  such  a  nature  that  it  would  have 
been  actionable  if  the  company  had  not  been  acting  in  pursuance  of 
statutory  authority  (i^^c^^e^  v.  Metrop.  Rwy.,  1867,  L.  R.  2  H.  L.  175; 
Metrop.  Board  of  Works  v.  McCarthy,  1872,  L.  R.  7  H.  L.  243 ;  followed, 
Caledonian  Rwy.  Co.  v.  Walkers  Trustees,  1882,  7  App.  Cas.  259).  As 
to  certain  tube  railways  the  law  of  Hammersmith  v.  Brand  has  been 
varied  by  a  section  of  the  special  Act  (see  Precedent  19  below). 

But  where  lands  of  the  same  owner  are  taken,  compensation  for 
injurious  afiection  of  his  other  lands  is  not  thus  limited  {Cowper  Essex 
V.  Acton  L.  B.,  1889,  14  App.  Cas.  153),  and  extends  to  depreciation 
caused  by  the  working  as  well  as  the  construction  of  the  railway  {Duke 
ofBuccleuch  v.  M.  B.  W.,  1872,  L.  R.  5  H.  L.  418).  The  compensation 
under  this  head  must,  however,  be  assessed  at  the  same  time  as  under 
the  other  two  heads  (see  "  Elements  of  Compensation,"  above),  and  the 
claim  must  be  made  once  for  all  under  all  heads,  or  not  at  all  {Cowper 
Essex  V.  Acton  L.  B.  {ihid.)). 

Whether  other  lands  are  taken  or  not,  the  compensation  for 
"  affection  "  must  be  for  an  injury  to  "  lands  " — i.e.  not  for  a  personal 
injury  or  an  injury  to  trade  {Ricket  v.  Metrop.  Rwy.,  1867,  L.  R.  2  H.  L. 
175). 

Damage  for  exceeding  or  unreasonably  exercising  Powers. — Where 
damage  is  caused  by  an  act  of  the  company  in  excess  of  its  powers,  the 
remedy  is  by  ordinary  action  {Laiorence  v.  C  N.  Rioy.  Co.,  supra).  Such 
an  action  lies  where  the  powers  are  unreasonably  exercised,  e.g.  by  carry- 
ing on  station  construction  by  night  as  well  as  by  day  {Roberts  v.  Charing 
Cross,  Euston  and  Hampstead  Rtvy.  Co.,  1903,  19  T.  L.  R.  160). 

Stopping-up  of  Roads  and  Rights  of  Way.  —  Modern  special  Acts 
usually  contain  a  clause  (Model  Bill,  p.  7,  clause  24  B)  extinguishing 
private  rights  of  way  over  lands  compulsorily  taken ;  but  the  practice 
is  not  to  give  a  general  power  to  stop-up  or  divert  public  rights  of 
way,  but  to  limit  this  power  to  particular  roads  or  footpaths  specified 
in  the  Act  (see  Model  Bill,  clause  24A).  Where  a  railway  crosses  a 
right  of  way,  but  the  special  Act  contains  no  provision  extinguishing 
that  right,  it  continues  to  exist  {Cole  v.  Miles,  1887,  57  L.  J.  M.  C.  132). 

Lands  for  Extraordinary  Purposes. — The  company  may,  however,  in 
addition  to  the  lands  authorised  to  be  compulsorily  taken,  contract  with 
any  person  willing  to  sell  the  same,  for  the  purchase  of  any  land 
adjoining  or  near  to  the  railway,  not  exceeding  in  the  whole  the  number 
of  acres  prescribed  by  the  special  Act  for  extraordinary  purposes,  for 
the  purpose  of  making  and  providing  additional  stations,  yards,  wharfs, 
and  places  for  the  accommodation  of  passengers,  and  for  receiving, 
depositing,  and  loading  or  unloading  goods  or  cattle  to  be  conveyed 
on  the  railway,  and  for  the  erection  of  offices,  warehouses,  and  other 
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buildings  and  conveniences,  or  for  the  purpose  of  making  convenient 
roads  or  ways  to  the  railway,  or  any  other  purpose  which  may  be 
requisite  or  convenient  for  the  formation  or  use  of  the  railway  (8  Vict. 
c.  20,  s.  45) ;  but  lands  cannot  be  taken  compulsorily  for  any  of  such 
extraordinary  purposes,  and  the  Model  Bill  Clause  (21,  p.  6)  provides 
that  the  statutory  power  shall  not  free  the  company  from  liability  for 
nuisance  on  such  lands.  If  the  special  Act  incorporates  Part  I.  of 
Ewys.  Clauses  Act,  1863,  and  the  Board  of  Trade  certifies  that  the 
public  safety  requires  that  additional  lands  be  taken  for  the  purpose 
of  works  directed  by  the  Board  of  Trade  to  be  executed,  the  company 
may  take  compulsorily  any  part  of  the  lands  specified  in  the  certificate ; 
but  before  the  certificate  is  issued,  at  least  three  months'  notice  must 
be  given  to  any  person  who  may  be  entitled  to  compensation  in  respect 
of  the  taking  of  such  lands,  or  in  respect  of  the  work  (26  &  27  Vict. 
c.  92,  s.  8). 

Bight  of  Support. — Where  a  grant  of  lands  is  made  for  a  specified 
purpose,  e.g.  the  construction  and  use  of  a  railway,  the  grant,  in  the 
absence  of  any  contrary  intention  appearing  ex  facie  of  it,  and  of  special 
statutory  provisions  {e.g.  sec.  77  of  Rwy.  Clauses  Act,  1845,  see  below), 
carries  by  implication  a  right  to  reasonable  and  necessary  support  for  the 
works  to  be  made  upon  the  lands  by  the  subjacent  strata  or  adjacent 
lands  of  the  grantor,  whether  these  strata  or  lands  continue  to  belong 
to  the  grantor  or  are  conveyed  by  him,  subject  to  the  date  of  the  grant, 
to  another  person  {North  British  Bwy.  v.  Turners,  Ltd,,  1905,  6  F.  900, 
Court  of  Session). 

Limitation  of  Burposes  of  Acquirement.  —  A  railway  company  em- 
powered by  statute  to  buy  land  for  certain  purposes  and  acquiring 
land  by  voluntary  purchase,  cannot  validly  enter  into  a  covenant 
limiting  the  purposes  for  which  the  land  may  be  used  so  as  to  pre- 
clude themselves  and  their  successors  from  the  exercise  in  respect  of 
the  land  of  all  their  statutory  powers  {In  re  S.-E.  Bwy.  and  Wiffen's 
Contract,  1907,  76  L.  J.  K  S.  Ch.  481). 

Sale  of  Superfluous  Lands. — This  is  also  regulated  by  the  Lands 
Clauses  Acts  (see  that  article),  but  an  extension  of  the  time  limit  for 
sale  may  be  granted  by  a  certificate  of  the  Board  under  the  Companies 
Powers  Act,  1864  (see  2  above). 

Brescription  against  Company. — A  person  can  acquire  as  against  a 
railway  company  a  title  to  the  surface  of  land  over  a  railway  tunnel 
by  exclusive  possession  of  the  surface  for  the  requisite  period  of  time, 
even  though  the  land  is  not  superfluous  land  {Midland  Bwy.  Co.  v.  Wright, 
[1901]  1  Ch.  738). 

B.  Working  of  Mines  under  or  near  Eailway. 

This  matter  is  provided  for  by  sees.  77-85  of  the  Rwy.  Clauses  Act, 
1845.  The  company  is  not  entitled  to  any  mines  of  coal,  ironstone, 
slate,  or  other  minerals  under  any  land  purchased  by  it,  except  such 
parts  thereof  as  are  necessary  to  be  dug  or  carried  away  or  used  in  the 
construction  of  the  works,  unless  the  mines  are  expressly  purchased 
by  the  company  (s.  77).  "  Minerals  "  here  includes  common  stone  and 
limestone,  and  generally  all  minerals  whether  got  by  underground  or 
surface  working,  but  not  common  clay,  sand,  or  gravel  forming  the 
upper  portion  of  the  soil  (see  article  Mines  and  Minerals,  Vol.  IX. 
p.  238).     The  section  applies  whether  or  no  the  purchase  is  under  com- 
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pulsory  powers  {Errington  v.  Metrop.  District  Bwy.,  1881, 19  Ch.  D.  559). 
If  the  owner  or  occupier  of  any  mines  or  minerals  lying  under  or  near 
the  railway,  or  works  connected  therewith,  is  desirous  of  working  them, 
he  must  give  the  company  notice  in  writing  of  his  intention  so  to  do 
thirty  days  before  the  commencement  of  the  working ;  and  if  it  appears 
to  the  company  that  the  working  of  the  mines  or  minerals  is  likely  to 
damage  the  works  of  the  railway,  and  the  company  is  willing  to  make 
compensation  for  them,  or  any  part  thereof,  the  owner  or  occupier  must 
not  work  them ;  and  any  dispute  as  to  the  amount  of  such  compensation 
must  be  settled  as  in  other  cases  of  disputed  compensation  (s.  78),  i.e. 
under  the  Lands  Clauses  Acts  {B.  v.  London  and  North-  Western  Rwy., 
[1894]  2  Q.  B.  512).  The  compensation  payable  is  the  full  value  of  the 
minerals  required  to  be  left  unworked,  viz.,  what  they  would  have  sold 
for  if  worked,  less  the  cost  of  working  them  {Eden  and  Others  v.  N.-E. 
Bwy.  (H.  L.  (E.)),  [1907]  A.  C.  400).  When  a  landowner  serves  notice, 
under  sec.  78,  of  his  intention  to  work  the  minerals,  and  the  company 
intimate  their  intention  to  purchase,  they  are,  unless  protected  by  some 
special  provision,  bound  to  take  up  the  award  of  an  arbitrator  who  has 
assessed  reasonable  compensation  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845  (B.Y.L.&  K-  W.,  [1899]  1  Q.  B. 921,  C.  A.). 

"  Clay,"  when  it  actually  forms  the  substance  of  the  land  thus  com- 
pulsorily  acquired,  is  not  a  "  mineral "  within  the  meaning  of  sec.  77  so 
as  to  entitle  the  adjacent  owner  to  serve  notice  on  the  company  under 
the  provisions  of  sec.  78  (G.  W.  Bwy.  v.  Blades,  [1901]  2  Ch.  624 ;  approved, 
In  re  Todd,  Birlestone  &  Co.  and  N.-E.  Bwy.  [1903]  1  K.  B.  603).  If  before 
the  expiration  of  the  thirty  days  the  company  does  not  state  its  willing- 
ness to  treat  for  the  payment  of  compensation,  the  owner  or  occupier  may 
work  the  mines,  or  any  part  thereof,  for  which  the  company  has  not  agreed 
to  pay  compensation,  in  a  manner  proper  and  necessary  for  the  beneficial 
working  thereof,  and  according  to  the  usual  manner  of  working  such 
mines  in  the  district  where  they  are  situated ;  but  he  must  repair  or 
remove,  at  his  own  expense,  any  damage  or  obstruction  caused  to  the 
railway  by  improper  working  of  the  mines  (s.  79). 

Open  workings  may  be  used  {Midland  Bwy.  Co.  v.  Miles  (No.  2),  1886, 
33  Ch.  D.  662) ;  the  mineowner  cannot  pass  over  the  railway,  but  he 
may  claim  compensation  for  having  to  tunnel  under  it  {Midland  Bwy. 
Co.  V.  Miles  (No.  1),  1885,  38  Ch.  D.  634). 

These  provisions  apply  not  only  to  beds  and  seams  of  minerals  got 
by  underground  working,  but  also  to  such  as  can  only  be  worked  by  open 
or  surface  operations  {Midland  Bwy.  v.  Bohinson,  1889, 15  App.  Cas.  19) ; 
and  where  an  owner  of  minerals,  usually  worked  by  open  quarrying, 
gives  notice  of  his  desire  to  work  them,  and  the  company  does  not  elect 
to  purchase  them,  the  owner  may,  under  sec.  79,  enter  on  and  break  the 
surface  of  the  land  conveyed  by  him  to  the  company,  in  order  to  win 
the  minerals,  even  if  the  result  is  the  destruction  of  the  railway  {Buahon 
Brick  Co.  v.  G.  W.  Bwy.,  [1893]  1  Ch.  427).  Where  the  company  does 
not  purchase  the  mines,  it  is  not  entitled  to  the  right  of  an  ordinary 
purchaser  of  the  surface  to  support,  and  the  mines  may  be  worked  after 
notice,  though  the  effect  is  to  let  down  the  surface  {G.  W.  Bwy.  v. 
Bennett,  1867,  L.  E.  2  H.  L.  27).  But  if  a  company  compensates  a  lessee 
for  not  working  mines,  the  lessor  may  be  restrained  by  injunction  from 
working  them  after  the  expiration  of  the  lease.  The  only  remedy  of 
the  lessor,  in  such  a  case,  is  to  require  payment  of  compensation  {Smith 
V.  G.  W.  Bwy.,  1877,  3  App.  Cas.  165). 
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Where  mines  extend  so  as  to  lie  on  both  sides  of  the  railway,  the 
company  must  from  time  to  time  pay  the  owner  or  occupier  any 
additional  expenses  and  losses  incurred  by  him  by  reason  of  the  sever- 
ance of  the  lands  lying  over  the  mines,  or  of  the  continuous  working  of 
the  mines  being  interrupted,  or  by  reason  of  the  mines  being  worked  in 
such  manner  as  not  to  injure  the  railway ;  and  also  for  any  minerals  not 
purchased  by  the  company,  which  cannot  be  obtained  by  reason  of  the 
railway ;  and  any  dispute  as  to  the  amount  of  such  losses  or  expenses 
must  be  settled  by  arbitration  (8  Vict.  c.  20,  s.  81).  Such  arbitration  is 
under  the  provisions  referred  to  in  13  below.  The  company  may  enter 
and  inspect  the  workings  of  any  mines  near  the  railway,  in  order  to 
ascertain  whether  they  are  being  worked  so  as  to  damage  the  railway  or 
works  connected  therewith.  Any  owner  or  occupier  refusing  to  allow 
such  inspection  is  liable  to  a  penalty  of  £20  for  every  such  refusal  (ss. 
83,  84).  If  the  mines  are  worked  contrary  to  the  statutory  provisions 
the  company  may  require  means  to  be  adopted  for  the  safety  of  the 
railway  (s.  85). 

C.  Temporary  Occupation  of  Lands  near  Eailway  during 

Construction. 

This  matter  is  provided  for  by  sees.  30-44  of  the  Rwy.  Clauses  Act, 
1845.  The  company  may,  after  giving  three  weeks'  notice  to  the  owners 
and  occupiers,  use  any  private  road,  not  being  an  avenue  or  ornamental 
road,  or  approach  to  a  mansion-house,  and  not  more  than  500  yards 
distant  from  the  centre  of  the  railway,  as  delineated  on  the  plans, 
subject  to  the  payment  of  such  compensation  for  the  use  and  occupation 
of  the  road  as  may  be  agreed  upon  or  settled  by  two  justices  (s.  30). 
The  company  may  also,  without  any  previous  payment  or  deposit,  enter 
upon  any  lands,  not  being  more  than  200  yards  distant  from  the  centre 
of  the  railway,  and  not  being  a  garden,  orchard,  or  plantation  attached 
to  or  belonging  to  a  house,  nor  a  park  or  avenue,  and  not  being  nearer 
to  the  mansion-house  of  the  owner  of  the  lands  than  500  yards  there- 
from, and  occupy  such  lands  so  long  as  may  be  necessary  for  the 
construction  or  repair  of  that  portion  of  the  railway  or  works  con- 
nected therewith,  and  use  the  same  for  the  purpose  of  taking  earth 
or  soil  by  side  cuttings,  or  of  depositing  soil  thereon,  or  of  obtaining 
materials  for  the  construction  or  repair  of  the  railway  or  works,  or  of 
forming  roads  to  or  from  or  by  the  side  of  the  railway ;  provided  that 
no  stone  or  slate  quarry,  brick  field,  or  other  like  place,  which,  at  the 
time  of  the  passing  of  the  special  Act,  was  commonly  used  for  getting 
materials  therefrom  for  sale,  may  be  taken  or  used  by  the  company 
(s.  32).  If  the  lands  are  required  for  spoil  banks  or  side  cuttings,  or 
for  obtaining  materials,  three  weeks'  notice,  and  if  they  are  required  for 
any  other  purposes,  ten  days'  notice,  must  be  given  by  the  company  to 
the  owners  and  occupiers  before  entering  thereon  (ss.  33,  34),  and  the 
notice  must  specify  the  particular  purpose  {Poynder  v.  G.  W.  Rwy.y 
1847,  16  Sim.  3).  The  company  is  only  entitled  to  occupy  roads  or 
lands  under  these  sections  if  such  occupation  is  necessary,  and  not  where 
it  is  merely  for  the  purpose  of  saving  expense ;  and  sec.  32  does  not 
include  the  taking  of  lands  in  order  to  make  a  railroad  {Morris  v. 
Tottenham  Rwy.,  [1892]  2  Ch.  47). 

In  any  case  where  three  weeks'  notice  is  required  to  be  given,  the 
owner  or  occupier  of  the  road  or  lands  may,  within  ten  days  after  the 


r 


KAILWAYS  217 


service  of  such  notice,  give  notice  to  the  company  that  he  objects  to  its 
making  use  thereof,  either  on  the  ground  that  other  roads  or  lands  would 
be  more  fitting  to  be  used  for  the  purposes  in  question,  or  that  the  lands 
or  materials  proposed  to  be  taken  are  essential  to  be  retained  by  such 
owner,  in  order  to  the  beneficial  enjoyment  of  other  neighbouring  lands 
belonging  to  him  (ss.  31,  35).  Where  any  such  objection  is  made,  and 
the  parties  cannot  come  to  an  agreement,  the  matter  may  be  determined 
summarily  by  two  justices,  who  may  order  that  the  road,  lands,  or 
materials,  or  any  part  thereof,  shall  not  be  taken  or  used  by  the  com- 
pany, or,  after  summoning  the  owners  and  occupiers  of  any  other  roads 
or  lands  near  thereto,  may  order  that  such  other  roads  or  lands  shall  be 
taken  and  used,  in  lieu  of  those  proposed  to  be  taken  by  the  company 
(ss.  36-38). 

Before  entering  upon  any  lands  required  for  spoil  banks  or  side 
cuttings,  or  for  obtaining  materials,  or  forming  roads,  the  company  must, 
if  required  by  the  owner  or  occupier,  give  sureties  for  the  payment  of 
such  compensation  as  may  become  payable  (s.  39) ;  and  before  using  any 
lands  for  any  of  such  purposes,  must,  if  required,  separate  them  by  a 
sufficient  fence  from  lands  adjoining,  with  such  gates  as  are  necessary 
for  the  convenient  occupation  of  such  lands ;  and  must  also  put  up  fences 
and  gates  to  all  private  roads  used  by  the  company,  in  all  cases  where 
such  fences  and  gates  are  necessary  to  prevent  cattle  straying  from  or 
upon  the  lands  traversed  by  the  roads  (s.  40). 

Whenever  the  company  enters  upon  lands  for  the  purpose  of  making 
spoil  banks  or  side  cuttings,  or  for  obtaining  materials,  the  owners  or 
occupiers,  at  any  time  during  the  possession  of  the  lands  by  the  com- 
pany, and  before  such  owners  or  occupiers  have  accepted  compensation 
in  respect  of  the  temporary  occupation,  may  by  notice  in  writing  require 
the  company  to  purchase  the  lands,  or  the  estates  and  interests  capable 
of  being  sold  by  the  persons  giving  such  notice,  and  thereupon  the 
company  is  bound  to  purchase  the  same  (s.  42) ;  and  in  all  cases  where 
the  company  takes  temporary  possession  of  lands,  it  must  pay  to  the 
owners  and  occupiers  full  compensation  for  all  loss  and  damage  sustained 
by  reason  of  such  temporary  occupation,  including  the  full  value  of  all 
materials  taken  from  the  land  (s.  43).  The  amount  and  application  of 
the  purchase-money  or  compensation  must  be  determined  in  the  same 
manner  as  in  the  case  of  lands  taken  under  the  provisions  of  the  Lands 
Clauses  Acts  (s.  44). 

5.  Construction  of  Kailway  and  Works. 
A.  Plan,  Section,  and  Book  of  Eeference. 

Before  commencing  to  construct  the  railway  or  works,  the  company 
must  deposit  with  the  clerks  of  the  peace  of  the  several  counties  in  or 
through  which  the  railway  is  intended  to  pass,  a  plan  and  section  of  all 
such  alterations  from  the  original  plan  and  section  as  have  been  approved 
of  by  Parliament,  and  must  also  deposit  with  the  clerks  of  the  several 
parishes  in  or  through  which  the  alterations  have  been  authorised  to  be 
made,  copies  or  extracts  of  or  from  such  plans  and  sections  as  relate  to 
such  parishes  respectively  (Rwy.  Clauses  Act,  1845,  s.  8);  and  such 
€lerks  are  required,  under  a  penalty  of  £5  for  every  default,  to  permit 
all  persons  interested  to  inspect  such  documents,  as  well  as  the  original 
plans  and  sections,  and  to  make  copies  of  or  extracts  from  them  (s.  9 ; 
Parliamentary  Documents  Deposit  Act,  7  Will.  iv.  &  1  Vict.  c.  83). 
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The  special  Act  usually  authorises  the  company  to  make  and  maintain 
the  railway  and  works  connected  therewith,  in  the  line  delineated  on  the 
deposited  plans ;  and  to  take  such  of  the  lands  shown  and  described  in 
the  deposited  plans  and  books  of  reference  as  are  necessary  for  that 
purpose.  (For  form  of  clause  see  Model  Bill,  p.  2,  clause  7.)  The 
length  of  each  railway  must  be  set  out  in  miles,  furlongs,  chains,  and 
links  or  yards  or  decimals  of  a  chain  (S.  0.  170;  H.  L.  131).  The 
company  is  bound  by  the  plans  and  books  of  reference,  so  far  as  they 
are  incorporated  in  the  special  Act,  and  will  not  be  permitted  to  take 
compulsorily  any  lands  not  shown  in  the  plans  {Protheroe  v.  Tottenham, 
etc.,  Rwy.,  [1892]  2  Ch.  47).  But  the  deposited  plans  and  sections  are 
not  obligatory,  except  to  the  extent  to  which  they  are  incorporated  by 
the  special  Act  {North  British  Rwy.  v.  Tod,  1846, 12  CI.  &  Fin.  722),  and, 
generally  speaking,  are  only  binding  as  to  the  datum  line,  and  the  line  of 
railway  measured  with  reference  to  that  datum  line,  and  are  not  to  be 
referred  to  with  respect  to  surface  levels,  or  the  construction  of  any 
collateral  or  accommodation  works  which  may  be  requisite  {Beardmer  v. 
L.  &  N.-W.  Rwy.,  1849,  1  Mac.  &  G.  112;  R.  v.  Caledonian  Rwy.,  1851, 
16  Ad.  &  E.  N.  S.  19).  Thus,  lands  which  are  properly  shown  and 
described  in  the  plans  and  books  of  reference,  but  which  are  outside  the 
limits  of  deviation,  may  be  taken  if  they  are  reasonably  necessary  for 
the  construction  of  the  railway  within  such  limits,  or  for  the  purpose 
of  making  a  station  {Finck  v.  L.  &  S.-W.  Rwy.,  1890,  44  Ch.  D.  330; 
Cother  V.  Midland  Rwy.,  1848,  2  Ph.  Ch.  469). 

Where,  in  consequence  of  a  mistake,  any  omission,  misstatement,  or 
erroneous  description  is  made  of  any  lands,  or  of  the  owners  or  occupiers 
of  any  lands,  described  in  the  plans  or  books  of  reference,  it  may  be  cor- 
rected by  a  certificate  of  two  justices,  upon  the  application  of  the  company, 
after  ten  days'  notice  to  the  owners  of  the  lands  affected  by  the  proposed 
correction ;  and  upon  depositing  such  certificate  with  the  clerks  of  the 
peace  and  parish  clerks  of  the  several  counties  and  parishes  affected,  the 
company  may  make  the  works  in  accordance. with  the  certificate  (Rwy. 
Clauses  Act,  1845,  s.  7).  Where  the  undertaking  extends  into  the 
county  of  London  a  clause  (Model  Bill,  p.  2)  provides  that  "parish 
clerk "  shall  in  sees.  7-9  mean  the  city  and  the  metropolitan  borough 
town  clerks. 


B.  Deviations  from  Plans  and  Sections. 

Deviation  from  Level. — The  company  may  not  deviate  from  the  levels 
of  the  railway  as  referred  to  the  common  datum  line  described  in  the 
section  approved  of  by  Parliament,  except  by  lowering  solid  embank- 
ments or  viaducts,  to  any  extent  exceeding  in  any  place  five  feet,  or  in 
passing  through  a  town,  village,  street,  or  land  continuously  built  upon, 
two  feet,  without  the  written  consent  of  the  owners  and  occupiers  of  the 
land  in  which  the  deviation  is  intended  to  be  made,  or,  in  case  any  street 
or  public  highway  is  affected  by  the  deviation,  without  the  written  con- 
sent of  the  trustees  or  commissioners  having  the  control  thereof,  or,  if 
there  are  no  such  trustees  or  commissioners,  of  two  or  more  justices  in 
petty  sessions  assembled  for  that  purpose,  or  without  the  written  consent 
of  the  commissioners  of  sewers,  or  the  proprietors  of  any  canal,  navigation, 
gasworks,  or  waterworks  affected  by  the  deviation  ;  and  in  the  case  of  a 
deviation  by  lowering  solid  embankments  or  viaducts,  the  requisite 
height  of  headway  must  be  left  for  roads,  streets,  or  canals  passing 
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thereunder  (ibid.,  s.  11).  After  obtaining  the  necessary  consent,  the 
company  must  give  notice  of  the  intended  deviation  by  pubHc  advertise- 
ment in  newspapers  circulating  in  the  district  at  least  three  weeks  before 
commencing  to  make  the  deviation,  and  the  owner  of  any  lands  pre- 
judicially affected  thereby  may  apply  to  the  Board  of  Trade,  after  ten 
days'  notice  to  the  company,  to  decide  whether  the  deviation  ought  to 
be  made ;  and  the  Board  of  Trade  may  authorise  or  disallow  the  making 
of  the  deviation,  with  or  without  modifications  {ibid.,  s.  12). 

Lateral  Deviations. — The  company  may  deviate  laterally  from  the 
line  delineated  on  the  deposited  plans,  provided  that  such  deviation  does 
not  extend  to  a  greater  distance  than  the  limits  of  deviation  delineated 
on  such  plans,  nor  to  a  greater  extent  in  passing  through  a  town,  village, 
or  lands  continuously  built  upon  than  ten  yards,  or  elsewhere  to  a  greater 
extent  than  one  hundred  yards  from  such  line,  and  that  the  railway  is 
not  by  means  of  such  deviation  made  to  extend  into  the  lands  of  any 
person,  whether  owner,  lessee,  or  occupier,  whose  name  is  not  mentioned 
in  the  books  of  reference,  without  such  person's  written  consent,  unless 
his  name  was  omitted  by  mistake,  and  the  omission  has  been  duly 
rectified  {ibid.,  s.  15 ;  see  supra  as  to  the  correction  of  unintentional 
errors).  The  general  provisions  of  sec.  15  apply  only  to  the  plans  for 
construction  of  the  line  and  not  to  those  for  junctions  with  an  existing 
line  {Cardiff  Bwy.  v.  Taff  Vale  Bwy.,  [1905]  W.  K  105). 

Alteration  of  Gradients  and  Curves. — The  company  must  not  deviate 
from  or  alter  the  gradients,  curves,  or  other  engineering  works  {i.e.  works 
ejusdem  generis  in  the  formation  of  the  railway  itself  {Beardmer  v.  L.  & 
N.-W.  Bwy.,  1849,  5  Ewy.  Cas.  728))  described  in  the  plan,  except  to 
increase  or  diminish  the  inclination  or  gradients,  or  diminish  the  radius 
of  any  curve,  to  the  extent  mentioned  in  the  section,  or  to  any  further 
extent  certified  by^the  Board  to  be  consistent  with  the  public  safety, 
and  not  prejudicial  to  the  public  interest  (s.  14). 

Arches,  Viaducts,  and  Tunnels. — Where  it  is  intended  to  carry  the 
railway  on  an  arch  or  viaduct,  as  marked  in  the  plan  or  section,  the  same 
shall  be  made  accordingly ;  where  a  tunnel  is  marked  thereon,  the  same 
shall  be  made  accordingly,  unless  the  owners,  lessees,  and  occupiers  of 
the  land  consent  that  the  tunnel  shall  not  be  so  made  (s.  13).  If  the 
Board  certify  that  it  will  be  consistent  with  public  safety  and  not  pre- 
judicial to  public  interest,  a  tunnel  may  be  made  instead  of  a  cutting,  or 
a  viaduct  instead  of  a  solid  embankment  (s.  14).  Where,  however,  the 
special  Act  incorporates  Part  I.  of  the  Ewy.  Clauses  Act,  1863,  the 
company,  if  authorised  by  a  certificate  from  the  Board,  may  deviate  from 
the  line  or  level  of  any  arch,  tunnel,  or  viaduct;  provided  that  the 
deviation  is  made  within  the  limits  of  deviation  shown  on  the  plans, 
and  subject  to  the  limitations  contained  in  sees.  11,  12,  and  15  of  the 
1845  Act  {supra),  and  that  the  nature  of  the  work  described  is  not 
altered ;  and  may  also  substitute  any  other  engineering  work  for  an 
arch,  tunnel,  or  viaduct  (sec.  4  of  1863  Act).  A  deviation  means  the 
shifting  of  the  work  in  its  integrity  from  one  site  to  another;  and  a 
power  to  deviate  does  not  imply  a  right  to  dispense  with  the  greater 
part  of  the  work,  as  well  as  to  alter  its  situation  {Herron  v.  Bathmines 
Commrs.,  [1892]  A.  C.  498). 

C.  Execution  of  Works. 
Subject  to  the  provisions  and  restrictions  in  the  special  Act,  and 
any  Act  incorporated  therewith,  the  company  may  make  temporary  or 
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permanent  inclined  planes,  tunnels,  embankments,  aqueducts,  bridges, 
roads,  drains,  etc.,  in,  upon,  across,  under  or  over  any  lands,  streets, 
hills,  valleys,  roads,  rivers,  canals,  brooks,  streams,  or  other  waters; 
may  alter  the  course  of  any  rivers  not  navigable,  brooks,  streams,  or 
watercourses,  for  the  purpose  of  constructing  and  maintaining  tunnels, 
bridges,  or  other  works  over  or  under  the  same,  and  divert  or  alter  the 
course  of  any  such  rivers  or  streams  of  water,  roads,  streets,  or  ways,  or 
raise  or  sink  the  level  thereof,  in  order  the  more  conveniently  to  carry 
them  over  or  under  or  by  the  side  of  the  railway ;  may  make  drains  or 
conduits  into,  through,  or  under  any  lands  adjoining  the  railway,  for  the 
purpose  of  conveying  water  from  or  to  the  railway ;  may  erect  and  con- 
struct houses,  warehouses,  offices  and  other  buildings,  stations,  wharfs, 
engines,  machinery,  and  other  works  and  conveniences ;  may  from  time 
to  time  alter,  repair,  or  discontinue  any  of  such  works,  and  substitute 
others;  and  may  do  all  other  acts  necessary  for  making,  maintaining, 
altering  or  repairing,  and  using  the  railway ;  provided  that,  in  the 
exercise  of  such  powers,  the  company  must  do  as  little  damage  as 
possible,  and  must  make  full  satisfaction  to  all  parties  interested  for 
all  damage  sustained  by  them  (Kwy.  Clauses  Act,  1845,  s.  16).  The 
powers  conferred  by  this  section  may  only  be  exercised  so  far  as  they 
are  necessary  for  the  purpose  of  constructing  the  railway  and  works. 
It  has  been  held  that  a  company  may  not  divert  the  course  of  a  river 
or  road  merely  to  save  expense,  but  only  where  the  river  or  road  presents 
an  actual  obstacle  to  the  construction  of  the  line  (Pugh  v.  Golden  Valley 
Bwy.,  1880,  15  Ch.  D.  330). 

Where  a  company,  being  authorised  to  carry  their  railway  across 
a  high  road  upon  the  level,  constructed  the  railway  at  a  slightly  higher 
level  than  the  road,  and  in  order  to  bring  the  road  up  to  the  level  of  the 
railway  raised  it  by  means  of  inclined  planes  on  either  side  of  the  railway, 
it  was  held  that  there  was  no  obligation  upon  the  company  to  repair  the 
roadway  upon  the  inclined  planes,  even  though  their  act  in  inclining  its 
surface  might  have  made  its  maintenance  more  expensive  than  before 
( IVest  Lancashire  B.  D.  C.  v.  Lancashire  and  Yorkshire  Rwy.,  [1903] 
2  K.  B.  394).  The  company,  for  the  purpose  of  constructing  the  railway, 
may  raise,  sink,  or  otherwise  alter  the  position  of  water  or  gas-pipes  near 
the  railway,  and  remove  all  other  obstructions  to  such  construction ;  but 
such  powers  must  be  exercised  under  the  superintendence  of  the  company 
to  which  the  water  or  gas-pipes  belong,  and  of  the  persons  having  control 
of  the  sewers,  roads,  streets,  and  other  public  passages  and  places  within 
the  district  where  the  pipes  or  obstructions  are  situated,  or  of  their 
surveyor,  if  they  or  he  think  fit  to  attend ;  and  before  removing  or 
displacing  any  of  the  mains  or  pipes  (other  than  private  service  pipes), 
or  doing  anything  to  impede  the  passage  of  water  or  gas  into  or  through 
such  mains  or  pipes,  the  company  must  first  lay  down  other  mains  or 
pipes  in  lieu  thereof,  and  all  other  works  necessary  for  continuing  the 
supply,  to  the  satisfaction  of  the  surveyor  or  engineer  of  the  water 
or  gas  company,  or,  in  case  of  disagreement,  as  a  justice  shall  direct 
(ss.  18,  19).  All  damage  done  to  the  property  of  the  water  or  gas 
company,  hj  the  disturbance  thereof,  must  be  made  good,  and  full 
compensation  be  made  to  all  persons  for  any  loss  or  damage  sustained 
by  reason  of  any  interference  with  the  mains,  pipes,  or  works  of  such 
water  or  gas  company,  or  with  the  private  service  pipes  of  any  person 
supplied  by  such  company  with  water  (s.  21).  And  where  it  is  necessary 
to  construct  the  railway  or  any  of  the  works  over  any  mains  or  pipes 
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of  any  water  or  gas  company,  the  railway  company  must,  at  its  own 
expense,  construct  and  maintain  a  sufficient  culvert  over  such  main  or 
pipe,  so  as  to  leave  it  accessible  for  repairs  (s.  22).  If  the  supply  of  any 
water  or  gas  is  interrupted  by  the  operations  of  the  company,  it  is  liable 
to  a  penalty  of  £20  for  every  day  that  the  interruption  continues  (s.  23). 
As  to  repair  of  damages  to  embankments,  etc.,  see  9  B  below.  The 
special  Act  usually  contains  a  clause  (Model  Bill,  p.  12,  clause  32) 
extending  sees.  18-23  to  the  gas  and  water  mains,  pipes,  and  apparatus 
of  local  authorities,  and  invariably  one  {ibid.,  p.  14,  clause  34)  providing 
that  if  the  railway  is  not  completed  within  a  certain  period  (usually  five 
years)  the  construction  powers  of  the  company  shall  determine. 

D.  PiOADS  AND  Bridges. 

Crossing  of  Eoacls. — If  the  line  of  the  railway  crosses  any  turnpike 
road  or  public  highway,  then  (except  where  otherwise  provided  by  the 
special  Act)  either  the  road  must  be  carried  over  the  railway,  or  the 
railway  be  carried  over  the  road,  by  means  of  a  bridge ;  and  such  bridge, 
with  the  immediate  approaches,  and  all  other  necessary  works  connected 
therewith,  must  be  executed,  and  at  all  times  thereafter  maintained,  at 
the  expense  of  the  company ;  provided  that,  with  the  consent  of  two 
or  more  justices  in  petty  sessions,  the  railway  may  be  carried  across 
any  highway,  other  than  a  public  carriage  road,  on  the  level  (Rwy. 
Clauses  Act,  1845,  s.  46).  The  provisions  of  the  1845  Act  were  applied 
to  disturnpiked  roads  by  35  &  36  Vict.  c.  85,  s.  13.  Many,  but  not  all, 
the  disturnpiked  roads  are  now  main  {i.e.  "  county  paid  for  ")  roads,  see 
article  Highways,  Vol.  VI.,  where  the  question  of  what  is  a  public 
highway  is  discussed.  A  public  footpath  is  not  a  public  highway  within 
sec.  46,  and  a  railway  company  whose  line  crosses  a  public  footpath  is 
not  under  any  obligation  to  carry  the  footpath  over  the  railway,  or  the 
railway  over  the  footpath,  by  means  of  a  bridge  {Dartford  B.  D.  C.  v. 
Bexley  Heath  Bwy.,  [1898]  A.  C.  210). 

Level  Crossings,  Restrictions  on  Making. — The  company  may  not  carry 
the  railway  across  any  turnpike  road  or  public  carriage  road  on  a  level,, 
unless  it  is  expressly  authorised  to  do  so  by  the  special  Act ;  but  it  may 
carry  it  across  any  other  highway  on  the  level,  with  the  consent  of  two 
justices  (Rwy.  Clauses  Act,  1845,  s.  46).  Wherever  it  is  proposed  that 
a  railway  shall  cross  any  other  railway  or  a  tramway  or  road  on  the  level 
the  Board  report  to  Parliament  and  the  Committee  on  the  Bill  to  the 
House  (Standing  Order,  155;  H.  L.  113);  for  form  which  the  power,  if 
granted,  takes,  see  Precedent  7,  at  p.  290  below. 

When  the  company  intends  to  apply  for  the  consent  of  two  justices, 
so  as  to  authorise  it  to  carry  the  railway  across  a  highway  other  than  a 
public  carriage  road  on  the  level,  notice  of  the  intended  application  must 
be  given  in  a  newspaper  circulating  in  the  county,  and  also  be  affixed  on 
the  door  of  the  parish  church,  fourteen  days  previous  to  the  holding  of 
the  petty  sessions ;  and  if  it  appears  to  any  two  or  more  justices  acting 
for  the  district  at  such  petty  sessions,  that  the  railway  can,  with  a  due 
regard  to  the  public  safety  and  convenience,  be  carried  across  the  high- 
way on  the  level,  they  may  consent  thereto  accordingly  (s.  59).  Any 
party  aggrieved  by  the  determination  of  the  justices  upon  any  such 
application  may  appeal  to  Quarter  Sessions  (s.  60). 

As  to  accommodation,  level  crossings,  etc.,  see  F,  and  as  to  level 
crossings  giving  access  to  tidal  waters,  see  G  below. 
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Gates  and  other  Precautions  at  Level  Crossings. — The  first  general 
legislation  was  sec.  71  of  the  Highways  Act,  1835  (rep.  S.  L.  R,  Rev. 
Act,  1872),  and  the  Highway  (Rwy.  Crossings  Act),  1839,  2  &  3  Vict, 
c.  45,  which  provide,  under  penalties,  for  gates  across  every  highway 
crossed  by  the  railway,  and  for  gatekeepers.  Certain  special  Acts  pro- 
vided that  the  gates  should  be  kept  closed  across  the  railway,  but  in 
1842  Parliament,  on  the  ground  that  "  experience  has  shown  that  it  is 
more  conducive  to  safety  that  the  gates  should  be  kept  closed  across  the 
road  instead  of  across  the  railway,"  so  provided  (Regulation  Act,  1842, 
s.  9),  giving  power  to  the  Board  of  Trade,  in  cases  where  it  is  more 
conducive  to  safety,  to  order  that  the  gates  should  be  kept  closed  across 
the  railway.  The  provisions  as  to  substituting  bridges  for  level  cross- 
ings are  referred  to  above. 

Where,  in  pursuance  of  the  provisions  of  the  special  Act,  the  railway 
crosses  any  turnpike  road  or  public  carriage  road  on  a  level,  the  com- 
pany must  erect  and  at  all  times  maintain  good  and  sufficient  gates 
across  such  road,  on  each  side  of  the  railway,  and  must  employ  proper 
persons  to  open  and  shut  the  gates,  and  keep  them  constantly  closed 
across  the  road  on  both  sides  of  the  railway,  except  when  horses,  cattle, 
carts,  or  carriages  passing  along  have  to  cross  the  railway  ;  and  the  gates 
must  be  of  such  dimensions  and  so  constructed  as  when  closed  to  fence 
in  the  railway,  and  prevent  cattle  or  horses  passing  along  the  road  from 
entering  on  the  railway ;  and  the  person  intrusted  with  the  care  of  the 
gates  must  close  them  as  soon  as  the  horses,  etc.,  have  passed  through, 
under  a  penalty  of  forty  shillings  for  every  default ;  provided  that  the 
Board  may  order  that  the  gates  shall  be  kept  closed  across  the  railway 
instead  of  across  the  road,  in  any  case  in  which  it  is  satisfied  that  it  will 
be  more  conducive  to  the  public  safety ;  and  in  such  case  the  gates  must 
be  kept  constantly  closed  across  the  railway,  except  when  engines  or 
carriages  passing  along  the  railway  have  occasion  to  cross  the  road 
(Rwy.  Clauses  Act,  1845,  s.  47).  If  horses  or  cattle  stray  on  to  the  line, 
in  consequence  of  the  company  failing  to  keep  and  maintain  gates  so 
constructed  as  to  fence  them  out,  the  company  is  liable  for  any  loss  or 
injury  which  may  result  {Charman  v.  S.-E.  Ewy,,  1888,  21  Q.  B.  D.  524). 
So,  if  the  gates  are  not  kept  closed  in  accordance  with  the  provisions  of 
the  statute,  the  company  is  liable  for  any  injury  to  persons  or  animals 
crossing  the  railway,  for  the  leaving  the  gates  open  is  a  notice  to  the 
public  that  it  is  safe  to  cross  the  line  {Dickinson  v.  L.  &  N.-  W.  Rwy., 
1866,  H.  &  R.  399;  N.-E.  Rwy.  v.  Wanless,  1874,  L.  R.  7  H.  L.  12; 
Stanley  v.  L.  B.  &  S.  C.  Rwy.,  1866,  L.  R.  1  Ex.  21).  Where  the 
railway  crosses  a  carriage  road  on  the  level,  it  is  the  duty  of  the  com- 
pany to  keep  the  crossing  in  a  proper  state  for  the  passage  of  carriages 
across  the  rails  {Oliver  v.  JSf.-E.  Rwy.,  1874,  L.  R.  9  Q.  B.  409,  where  the 
company  was  held  liable  for  damage  done  to  a  carriage  in  consequence 
of  the  rails  being  too  high  above  the  surface  of  the  road).  Damages  are 
also  recoverable  against  the  company  for  any  unreasonable  delay  in 
opening  the  gates  for  carriages,  etc.,  passing  along  the  highway  {Boyd  v. 
G.  N.  Rwy.,  [1895]  2  Ir.  555) ;  but  the  public  have  no  right  to  open  the 
gates  themselves  in  such  a  case,  and  if  they  do  so,  it  is  at  their  own 
risk  {Wyatt  v.  G.  W.  Rwy.,  1865,  34  L.  J.  Q.  B.  204;  impugned,  5  Ex.  D. 
28).  Where  the  railway  crosses  a  turnpike  road  on  a  level  adjoining  to 
a  station,  all  trains  must  slacken  their  speed  before  arriving  at  the  road, 
and  must  not  cross  it  at  a  greater  rate  than  four  miles  an  hour;  and 
with  regard  to  such  crossings,  the  company  is  subject  to  all  such  rules 
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and  regulations  as  may  from  time  to  time  be  made  by  the  Board  (ibid.y 
s.  48),  and  the  road  authority  can  obtain  an  injunction  restraining  a 
breach  of  this  (A.-G.  v.  L.  &  K-  W.  Ewy.,  [1900]  1  Q.  B.  78). 

If  the  special  Act  incorporates  Part  I.  of  the  Ewy.  Clauses  Act,  1863, 
the  following  additional  provisions  and  restrictions  apply  to  level  cross- 
ings over  turnpike  roads  or  public  carriage  roads : — {1)  The  company 
may  not,  in  shunting  trains,  pass  any  train  over  the  level  crossing,  or  at 
any  time  allow  any  train,  engine,  carriage  or  truck  to  stand  across  the 
same  (sec.  5  of  1863).  (2)  The  company  must  erect  and  permanently 
maintain  a  lodge  at  the  point  where  the  railway  crosses  the  road,  and 
abide  by  all  such  regulations  with  regard  to  the  crossing  thereof,  or 
with  regard  to  the  speed  at  which  trains  may  pass  the  crossing,  as  may 
from  time  to  time  be  made  by  the  Board  :  for  every  offence  against  this 
section,  the  company  is  liable  to  a  penalty  of  £20,  and  also  to  a  penalty 
of  £10  for  every  day  during  which  the  offence  continues  after  such 
penalty  of  £20  is  incurred  (s.  6  ;  see  B.  v.  Longe,  1897,  66  L.  J.  Q.  B.  278). 
(3)  The  Board  may,  if  it  appears  necessary  for  the  public  safety,  at  any 
time  after  the  passing  of  the  special  Act,  require  the  company  to  carry 
the  road  under  or  over  the  railway  by  means  of  a  bridge  or  arch,  instead 
of  crossing  it  on  the  level,  or  to  execute  such  other  works  as  appear  to  the 
Board  best  adapted  for  removing  or  diminishing  the  danger  arising 
from  the  level  crossing  (s.  7) ;  and  if  the  Board  certifies  that  the  public 
safety  requires  that  additional  lands  be  taken  for  the  purpose  of  any  such 
work,  the  company  may  take  all  or  any  part  of  such  lands  accordingly 

(8.  8). 

Where  the  railway  crosses  any  highway  other  than  a  public  carriage- 
way on  the  level,  the  company  must  make  and  at  all  times  maintain 
convenient  ascents  and  descents  and  other  convenient  approaches,  with 
handrails  or  other  fences ;  and  if  the  highway  is  a  bridleway,  must  erect 
and  maintain  good  and  sufficient  gates,  and  if  it  is  a  footway,  good  and 
sufficient  gates  or  stiles,  on  each  side  of  the  railway  (Ewy.  Clauses  Act, 
1845,  s.  61).  If  the  company  fails  to  comply  with  the  provisions  of  this 
section,  it  may  be  ordered  by  two  justices,  on  the  application  of  the 
surveyor  of  roads,  or  of  any  two  householders  within  the  parish  or  dis- 
trict, after  ten  days'  notice  to  the  company,  to  execute  the  required 
work  within  a  fixed  period;  and  if  the  company  fails  to  comply  with 
such  order,  it  is  liable  to  a  penalty  of  £5  for  every  day  that  it  fails  to 
do  so  ;  and  the  justices  may  order  the  whole  or  any  part  of  such  penalty 
to  be  applied  in  executing  the  work  in  question  (s.  62).  A  railway 
company  is  not  under  any  general  duty  to  place  watchmen  at  footways 
or  bridleways  over  which  the  railway  is  carried  on  the  level ;  and  in  the 
absence  of  any  breach  of  its  statutory  duties,  and  of  negligence  on  the 
part  of  its  servants,  is  not  liable  for  any  accident  which  may  happen  at 
a  level  crossing  {StuUey  v.  Z.  &  K-W.  Ewy.,  1866,  L.  K.  1  Ex.  13;  Ellis 
V.  a.  W.  Ewy.,  1874,  L.  R.  9  C.  P.  551).  It  is  the  duty  of  the  company, 
however,  to  adopt  all  reasonable  precautions  to  prevent  accidents,  and 
where  a  crossing  is  specially  dangerous,  to  adopt  special  precautions 
{Bilhee  V.  L.  B.  &  S.  C.  Ewy.,  1865,  34  L.  J.  C.  P.  182  ;  followed,  L.  R  1  Ex. 
21 ;  James  v.  G.  W.  Ewy.,  1867,  36  L.  J.  C.  P.  255  ;  ^rnitK  v.  aS'.-^.  Ewy., 
[1896]  1  Q.  B.  178).  Where  negligence  is  alleged  on  the  part  of  the 
company  or  its  servants,  the  contributory  negligence  of  the  party  com- 
plaining may  constitute  a  good  defence  {Davey  v.  L.  &  S.-W.  Eioy.,  1883, 
12  Q.  B.  D.  70;  Skelton  v.  L.  &  N.-W.  Ewy.,  1867,  36  L.  J.  C.  P.  249). 

Bridges  Carrying  Eailway  over  Eoad. — Unless  the  special  Act  other- 
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wise  provides,  the  width  of  the  arch  must  be  such  as  to  leave  there- 
under a  clear  space  of  35  ft.  if  the  arch  is  over  a  "  turnpike  road  "  (see 
above),  25  ft.  if  over  a  public  carriage  road,  and  12  ft.  if  over  a  private 
road ;  the  clear  height  of  the  arch  from  the  surface  of  the  road  must  not 
be  less  than  16  ft.  for  a  space  of  12  ft.  if  over  a  "  turnpike  road,"  15  ft.  for 
a  space  of  10  ft.  if  over  a  public  carriage  road,  and  14  ft.  for  a  space  of 
9  ft.  if  over  a  private  carriage  road ;  and  the  descent  made  in  the  road 
in  order  to  carry  it  under  the  bridge  must  not  be  more  than  one  foot  in 
thirty  if  the  bridge  is  over  a  "  turnpike  road,"  one  in  twenty  if  over  a 
public  carriage  road,  and  one  in  sixteen  if  over  a  private  carriage  road, 
not  being  a  tramroad  or  railroad,  or,  if  it  be  a  tramroad  or  railroad,  the 
descent  must  not  be  greater  than  as  it  existed  at  the  passing  of  the 
special  Act  (Rwy.  Clauses  Act,  1845,  s.  49).  The  width  of  a  bridge, 
however,  need  not  be  greater  than  the  average  available  width  of  the 
road  within  50  yards  of  the  point  of  crossing,  so  as  the  width  of  the 
bridge  be  not  less,  in  the  case  of  a  turnpike  or  public  carriage  road, 
than  20  ft. ;  but  if  at  any  time  after  the  construction  of  the  railway, 
the  average  width  of  any  such  road  is  increased  beyond  the  width  of 
the  bridge  on  either  side  thereof,  the  company  is  bound,  at  its  own 
expense,  to  increase  the  width  of  the  bridge  accordingly,  if  so  required 
by  the  trustees  or  surveyors  of  the  road  {ibid.,  s.  51),  and  the  company, 
when  crossing  or  altering  or  diverting  a  road,  may  carry  the  road  under 
the  railway,  or  construct  the  altered  or  substituted  road,  at  any  inclina- 
tion not  steeper  than  the  mesne  inclination  of  the  road  to  be  crossed, 
within  250  yards  of  the  point  of  crossing,  or  of  the  portion  of  the  road 
to  be  altered,  or  for  which  another  road  is  to  be  substituted  (s.  52). 

The  special  Act  often  varies  this  provision  as  to  particular  bridges. 
Eor  form  of  clause  see  Model  Bill,  p.  11,  clause  29. 

Bridges  Carrying  Road  over  Railway. — Unless  the  special  Act  other- 
wise provides  there  must  be  a  good  and  sufficient  fence  on  each  side  of 
the  bridge  of  not  less  height  than  4  ft.,  and  on  each  side  of  the  immediate 
approaches  of  such  bridge  of  not  less  than  3  ft. ;  the  road  over  the  bridge 
must  have  a  clear  space  between  the  fences  of  35  ft.  if  it  is  a  "  turnpike 
road,"  25  ft.  if  a  public  carriage  road,  and  12  ft.  if  a  private  road;  and 
the  ascent  must  not  be  greater  than  the  descent  allowed  by  sec.  49 
(supra)  in  the  case  of  the  railway  being  carried  over  a  road  (ibid.,  s.  50). 
But  these  regulations  are  subject  to  the  provisions  of  sees.  51,  52  above, 
and  the  special  Act  often  varies  these  provisions  as  to  particular  bridges ; 
for  form  of  clause  see  Model  Bill,  p.  12,  clause  30.  Apparently  the  lia- 
bility to  widen  bridges  carrying  roads  over  railways  where  the  width  of 
the  road  has  been  increased  "  beyond  the  width  of  such  bridge  on  either 
side  thereof"  (s.  51)  does  not  extend  to  the  approaches  to  the  bridge 
{Rhondda  U.  B.  C.  v.  Taff  Vale  Rwy.,  C.  A.,  [1908]  1  K.  B.  239).  The 
company  is  bound  to  keep  the  roadway  on  the  bridge  in  repair,  the 
roadway  being  part  of  the  bridge  which  they  are  bound  to  repair  (s.  46) 
(Z.  &  Y.  Rwy.  V.  Bury  Corp.,  1889,  14  App.  Gas.  419).  As  to  accom- 
modation bridges  see  F  below. 

Bridges  over  Tidal  Waters. — See  G  below. 

Repair  of  Bridges,  etc. — Where,  under  the  provisions  of  the  Ewy. 
Clauses  Act,  1845,  or  the  special  Act,  or  any  Act  incorporated  therewith, 
the  company  is  required  to  maintain  or  keep  in  repair  any  bridge,  fence, 
approach,  gate,  or  other  work  executed  by  it,  two  justices,  on  the  appli- 
cation of  the  surveyor  of  roads,  or  of  any  two  householders  of  the  parish 
or  district  where  the  work  is  situated,  complaining  that  any  such  work 
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is  out  of  repair,  after  ten  days'  notice  to  the  company,  may  order  the 
company  to  put  such  work  in  complete  repair  within  a  period  to  be 
limited  by  such  justices ;  and  the  company  is  liable  to  a  penalty  of  £5 
for  every  day  that  it  fails  to  comply  with  such  order,  the  justices 
imposing  the  penalty  having  power  to  order  the  whole  or  any  part 
thereof  to  be  applied  in  putting  such  work  in  repair  (ibid.,  s.  65). 
Where  the  railway  is  carried  over  a  highway,  the  company  is  bound, 
at  common  law,  to  keep  the  bridge  in  such  a  condition  that  it  is  safe 
for  the  public  using  the  highway  to  pass  under  it,  and  if  a  person 
passing  along  the  highway  is  injured  in  consequence  of  the  faulty 
construction  or  disrepair  of  the  bridge,  the  company  is  liable,  without 
any  other  proof  of  negligence  on  its  part  {Kearney  v.  L.  B.  &  S.  C.  Bwy., 
1871,  L.  E.  6  Q.  B.  759).  As  to  general  questions  of  repair,  see  art. 
Highways,  Vol.  VI.  p.  557. 

Board  may  Modify  Provisions  as  to  Construction  of  Works. — In  case 
any  difference  in  regard  to  the  construction,  alteration,  or  restoration  of 
any  road  or  bridge  or  other  public  work  of  an  engineering  nature  arises 
between  the  company  and  persons  having  the  control  of  or  being  authorised 
by  law  to  enforce  the  construction  of  such  work,  either  party,  after  giving 
fourteen  days'  notice  to  the  other,  may  apply  to  the  Board ;  and  the  Board 
may  decide  upon  the  proper  manner  of  constructing,  altering,  or  restoring 
such  road,  bridge,  or  other  work,  and  may  authorise,  by  certificate  in 
writing,  any  arrangement  or  mode  of  construction  which  appears  to  be 
either  in  substantial  compliance  with  the  provisions  of  the  Kwy.  Clauses 
Act,  1845,  and  the  special  Act,  or  to  be  calculated  to  afford  equal 
accommodation  to  the  public,  provided  that  existing  private  rights 
will  not  be  injuriously  affected  thereby ;  and  then,  if  the  road,  bridge, 
or  other  work  is  constructed  in  conformity  with  the  terms  of  the 
certificate,  it  is  deemed  to  be  constructed  in  conformity  with  the 
provisions  of  such  Acts  (s.  66). 

Interference  with  Boads. — Whenever  it  is  found  necessary  to  cross, 
cut  through,  raise,  sink,  or  use  any  part  of  a  road  or  railway,  either 
public  or  private,  so  as  to  render  it  impassable  for  or  dangerous  or 
extraordinarily  inconvenient  to  the  persons  entitled  to  the  use  thereof, 
the  company,  before  commencing  any  such  operation,  must  make  and 
maintain  a  sufficient  road  instead  of  the  road  to  be  interfered  with 
(ibid.,  s.  53) ;  and  on  default,  the  company  is  liable  to  a  penalty  of  £20 
for  every  day  during  which  such  substituted  road  is  not  made  after  the 
existing  road  has  been  interrupted,  the  penalty  to  be  paid,  in  the  case 
of  a  public  road,  to  the  trustees  or  other  persons  having  the  manage- 
ment thereof,  and  in  the  case  of  a  private  road,  to  the  owner  thereof 
(s.  54;  see  Llewellyn  v.  Glamorgan  Vale  Bwy.,  [1898]  1  Q.  B.  473;  and 
on  the  corresponding  sections  of  the  Scottish  Act,  Pollock  v.  North 
British  Bwy.,  1902,  3  F.  727,  Court  of  Session);  and  if  any  person, 
entitled  to  a  right  of  way  over  the  road  interfered  with,  suffers  any 
special  damage  by  reason  of  the  failure  of  the  company  to  provide  such 

I  substituted  road,  he  may  recover  the  amount  of  such  special  damage, 
with  costs,  without  prejudice  to  any  right  he  may  have  to  sue  for  the 
penalty  (s.  55).  This  section  is  not  applicable  where  the  special  Act 
empowers  the  closing  of  a  road  on  purchased  land ;  in  such  a  case  com- 
pensation is  the  remedy  (Barnard  v.  G.  W.  Bwy.,  1902,  86  L.  T. 
798). 
Every  road  so  interfered  with  must  be  restored  by  the  company  to 
as  good  a  condition  as  it  was  in  at  the  time  of  such  interference,  or,  if 
VOL.  XII.  15 
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it  cannot  be  so  restored  compatibly  with  the  formation  and  use  of  the 
railway,  the  company  must  substitute  a  road  equally  convenient,  and 
put  it  into  a  permanently  substantial  condition ;  and  the  former  road 
must  be  so  restored,  or  the  substituted  road  be  put  into  such  condition, 
in  the  case  of  a  turnpike  road  within  six  months,  and  in  the  case  of  any 
other  road  within  twelve  months,  after  the  commencement  of  the  first 
operation  on  the  former  road,  unless  the  trustees  or  persons  having  the 
management  of  the  road  consent  in  writing  to  an  extension  of  such 
period;  and  in  case  of  default,  the  company  is  liable  to  a  penalty  of  £5 
for  every  day  after  the  expiration  of  such  period  or  extended  period 
during  which  the  road  is  not  restored,  or  the  substituted  road  completed, 
the  penalty  to  be  paid  to  the  persons  having  the  management  of  the 
road,  or  to  the  owner  thereof,  as  the  case  may  be,  and  the  justices  by 
whom  it  is  imposed  having  power  to  order  that  the  whole  or  any  part 
of  it  shall  be  laid  out  in  executing  the  work  in  respect  of  which  it  was 
incurred  (ss.  56,  57).  The  special  Act  sometimes  imposes  a  restriction 
on  the  steepness  in  the  inclination  of  specified  roads  as  altered ;  for 
form  of  clause  see  Model  Bill,  p.  11,  clause  28. 

The  company  must  from  time  to  time  make  good  all  damage  done 
to  any  road  used  or  interfered  with  in  the  course  of  making  the  railway ; 
and  if  any  question  arises  as  to  any  such  damage,  or  as  to  the  repair 
thereof,  it  must  be  determined  by  two  justices,  who  may  direct  such 
repairs  to  be  made,  and  within  such  period,  as  they  think  reasonable, 
and  may  impose  on  the  company,  for  not  carrying  into  effect  such 
repairs,  a  penalty  not  exceeding  £5  per  day,  to  be  paid  to  the  surveyor 
or  other  person  having  the  management  of  the  road,  or  to  the  owner 
thereof,  as  the  case  may  be  (s.  58).  The  clauses  appropriate  where  the 
special  Act  authorises  the  diversion  of  a  road  or  footpath  and  the  stop- 
ping up  of  an  existing  road  or  footpath,  or  the  stopping-up  of  a  road  or 
footpath  without  the  substitution  of  a  new  one  are  given  at  pp.  7, 12  of 
the  Model  Bill,  clauses  24,  24a,  31. 

Screens  for  Highways. — If  the  commissioners  or  trustees  of  any 
turnpike  road,  or  the  surveyor  of  any  highway,  apprehend  danger  to 
the  passengers  on  such  road  in  consequence  of  horses  being  frightened 
by  the  sight  of  the  engines  or  carriages  travelling  on  the  railway,  such 
commissioners,  trustees,  or  surveyor,  after  fourteen  days'  notice  to  the 
company,  may  apply  to  the  Board,  and  the  Board  may  require  the  com- 
pany to  construct  works  in  the  nature  of  a  screen  near  to  or  adjoining 
the  side  of  the  road,  for  the  purpose  of  obviating  or  lessening  such 
danger;  and  the  company  must  execute  and  complete  such  works 
within  the  period  appointed  in  the  certificate  of  the  Board,  and  if  it 
fails  to  do  so,  is  liable  to  forfeit  to  the  commissioners,  trustees,  or 
surveyor,  £5  for  every  day  during  which  the  works  remain  uncompleted 
beyond  such  period,  the  justices  imposing  the  penalty  having  power  to 
order  the  whole  or  any  part  thereof  to  be  laid  out  in  executing  the 
works  (8  Yict.  c.  20,  ss.  63,  64).  If  the  company  is  not  required  by  the 
Board  to  erect  a  screen,  it  is  under  no  obligation  to  do  so,  and  is  not 
liable,  in  the  absence  of  negligence,  for  injury  in  consequence  of  horses 
being  frightened  by  the  sight  or  noise  of  engines  or  trains  (Simkin  v. 
Z.  &  N.-W.  Bwy.  Co.,  1888,  21  Q.  B.  D.  453  ;  B.  v.  Fease,  1832,  4  Barn. 
&  Adol.  30).  It  has,  however,  been  held  to  be  evidence  of  negligence, 
to  blow  off  steam  near  a  level  crossing  {Manchester,  etc.,  Bwy.  Co.  v. 
Fullarton,  1863,  14  C.  B.  N.  S.  54). 
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E.   Permanent  Way. 

Gauge. — The  gauge  (or  width  between  the  rails)  was  by  the  earlier 
legislation  left  by  Parliament  to  the  promoters'  discretion,  but  in  1833 
Brunei  introduced  on  the  Great  Western  the  7  foot  gauge  in  lieu  of  the 
standard  4  feet  8 J  inches,  which,  following  the  gauge  of  the  eighteenth 
century  colliery  tramways,  was  based  on  the  width  between  waggon  wheels. 
The  two  ditierent  gauges  were  an  impediment  to  intercommunication, 
which  became  acute  when,  in  1844,  the  two  gauges  met  at  Gloucester. 
In  1846  suggestions  for  sectional  transferable  railway  carriages  were 
discarded  (Pari.  Papers,  1846,  415),  and  the  Board  reported  in  favour  of 
the  4  feet  8J  inches,  which,  by  9  &  10  Vict.  c.  57,  s,  1,  was  made  the 
standard  for  Great  Britain ;  5  feet  3  inches  (a  compromise  between  broad 
and  narrow)  being  established  as  the  Irish  standard.  In  1892  the  broad 
gauge  was  transferred  on  the  Great  Western  into  the  standard,  which  is 
universal  except  on  light  railways  (see  20  below). 

Generally. — After  the  opening  (see  6  below),  and  subject  to  questions 
as  to  accidents  (see  9  below),  all  questions  as  to  the  rails,  sleepers,  etc., 
of  permanent  way,  except  gauge,  rest  with  the  company.  It  is  other- 
wise with  both  underground  and  light  railways  (see  19  and  20  below). 
As  to  repairs  to  embankments,  etc.,  see  9  B,  and  as  to  malicious  damage 
to  the  permanent  way,  see  16  below. 

r.   Accommodation  Works. 

Communications  with  Lands  Severed  hy  Railway. — The  company  must 
make,  and  at  all  times  maintain,  for  the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining  the  railway,  so  many  convenient  gates, 
bridges,  arches,  culverts  and  passages  as  are  necessary  for  the  purpose 
•of  making  good  any  interruptions  to  the  use  of  the  lands  through  which 
the  railway  is  made,  and  these  works  are  to  be  made  forthwith  after 
or  during  railway  construction  (Rwy.  Clauses  Act,  1845,  s.  68).  This 
applies  ordinarily  where  the  lands  are  in  the  same  ownership  and 
occupation  (per  Wright,  J.,  Mid.  Rwy.  v.  GrihUe,  [1895]  2  Ch.  129).  As 
to  the  liability  to  provide  an  accommodation  bridge  forthwith,  see  Pollock 
V.  North  British  Rwy.,  1901,  3  F.  727,  Ct.  of  Sess.  Where  a  railway 
company  build  a  bridge  and  approaches,  for  which  there  is  no  construc- 
tional necessity,  there  is  apparently  no  continuing  duty  cast  upon  them 
to  repair  the  approaches  thereto  from  time  to  time  as  they  fall  into  dis- 
repair {L.  &  N.-  W.  Rwy.  V.  Ogwen  District  Council,  1899, 80  L.  T.  401  C.  A. 
See  also  as  to  bridges,  Ferrant  v.  Midland  Rioy.,  1901,  18  T.  L.  K.  p. 
427).  Until  these  communications  are  made  the  owners  and  occupiers 
are  entitled  to  cross  the  railway,  unless  they  have  received  (s.  68,  infra) 
•compensation  for  their  rights  (s.  74). 

As  to  private  level  crossings,  see  G,  N.  Rwy.  v.  Talbot,  [1902] 
2  Ch.  759. 

Fencing. — The  early  special  Acts  provided  for  the  fencing  of  the  line 
on  a  justices'  order;  the  Kegulation  Act,  1842  (s.  10),  made  this  obliga- 
tory in  every  case,  as  if  such  an  order  had  been  made.  Sec.  68  of  the 
1845  Act  requires  the  company  to  make  and  maintain  sufficient  fences 
for  separating  the  land  taken  for  the  use  of  the  railway  from  the 
adjoining  lands  not  taken,  and  protecting  such  lands  from  trespass,  or 
the  cattle  of  the  owners  or  occupiers  from  straying  thereout,  by  reason 
of  the  railway,  together  with  all  necessary  gates  made  to  open  towards 
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such  adjoining  lands,  and  not  towards  the  railway,  and  all  necessary 
stiles. 

The  obligation  of  the  company  under  this  section  to  make  and  main- 
tain sufficient  fences  is  absolute,  and  is  not  affected  by  the  limitation 
of  time  contained  in  sec.  73  {infra),  with  respect  to  further  or  additional 
accommodation  works;  and  the  company  is  liable  to  the  occupier  of 
adjoining  land  if  his  cattle  stray  on  to  the  line  and  are  injured,  though 
no  fences  were  made  within  five  years  after  the  opening  of  the  railway 
for  pubhc  use  {Dixon  v.  G.  W.  Ewy.,  [1897]  1  Q.  B.  300).  The  word 
"cattle"  in  the  section  includes  pigs  {Child  v.  Hearn,  1874,  L.  E.  9  Ex. 
176).  But  the  company  is  only  bound  to  maintain  fences  for  the  pro- 
tection of  the  owners  and  occupiers  of  adjoining  lands.  If  cattle  are 
trespassing  on  the  lands  adjoining  the  railway  and  stray  on  to  the  line, 
the  company  is  not  liable  {Ricketts  v.  E.  &  W.  India  Docks  and  Bvjy., 
1852,  21  L.  J.  C.  P.  201 ;  M.  S.  &  L.  Bwy.  v.  Wallis,  1854,  14  C.  B.  213). 

It  is  also  obligatory  upon  them  to  make  and  maintain  a  permanent 
fence  between  the  highway  and  any  land  taken  for  the  purposes  of  the 
railway  (8  &  9  Vict.  c.  20,  s.  68).  Though  apparently,  in  case  of  default, 
the  company  are  not  liable  for  injury  to  cattle  straying  on  the  highway, 
and  not  merely  passing  and  repassing  thereon  {Luscomhe  v.  G.  W.  Bwy.^ 
[1899]  2  Q.  B.  313).  There  is,  however,  a  specific  duty  cast  upon  them 
to  properly  fence  off  any  siding  abutting  on  the  line,  and  damages  are 
recoverable  against  a  company  should  a  member  of  the  public  be  injured 
by  reason  of  their  negligent  omission  {Innes  v.  Fife  Coal  Co.,  Ltd.,  1901, 
3  r.  335,  Ct.  of  Sess.). 

Drains. — The  company  must  also  (sec.  68  of  1845)  make  and  at  all 
times  maintain  all  necessary  culverts,  drains,  or  other  passages  of  such 
dimensions  as  will  be  sufficient  at  all  times  to  convey  the  water  as 
clearly  from  the  lands  affected  as  before  the  making  of  the  railway,  or 
as  nearly  so  as  may  be ;  and  these  works  are  to  be  made  concurrently 
with  railway  construction. 

It  would  appear  from  a  Scottish  case  {G.  N.  of  Scotland  Bwy.  v.  Fife, 
1900,  82  L.  T.  425),  decided  on  sees.  60,  65  of  the  Ewy.  Clauses  (Scot- 
land) Act,  1845,  that  this  obligation  is  not  of  perpetual  duration,  but  is 
governed  by  the  time  limit  prescribed  in  sec.  73,  infra. 

Watering-Places  for  Cattle. — The  company  is  bound  (sec.  68  of  1845) 
to  provide  these  where,  by  reason  of  the  railway,  the  cattle  of  any  person 
occupying  lands  near  thereto  are  deprived  of  access  to  their  former 
watering-places,  and  to  make  all  necessary  watercourses  and  drains  for 
the  purpose  of  conveying  water  to  such  watering-places  (see  B.  v.  York 
&  North  Midland  Bwy.  Co.,  1845,  14  L.  J.  Q.  B.  277). 

Bestrictions  on  ahove  Liabilities. — The  company,  however  (s.  68),  need 
not  make  any  accommodation  works  in  such  a  manner  as  would  obstruct 
the  working  or  using  of  the  railway,  nor  make  any  accommodation 
works  with  respect  to  which  the  owners  and  occupiers  of  the  lands  have 
been  paid  compensation  instead  thereof.  The  acceptance  by  the  owner 
of  lands  of  compensation  in  lieu  of  accommodation  works,  does  not  affect 
the  rights  of  a  tenant  of  such  lands  {Corry  v.  G.  W.  Bvjy.,  1881, 7  Q.  B.  D. 
322).  The  company  cannot  be  compelled  to  make  any  further  or 
additional  accommodation  works  for  the  use  of  owners  and  occupiers  of 
lands  adjoining  the  railway,  after  the  expiration  of  the  period  prescribed 
by  the  special  Act,  or,  if  no  period  be  prescribed,  after  five  years  from 
the  completion  of  the  works  and  the  opening  of  the  railway  for  public 
use  (s.  73).     The  effect  of  this  section  is  that  an  action  cannot  be  main- 
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tained  after  the  period  prescribed,  in  respect  of  the  insufficiency  of  any 
of  the  accommodation  works  constructed  by  the  company;  but  the 
section  does  not  affect  the  Hability  of  the  company  if  it  fails  to  maintain 
the  works  constructed,  or  if  it  fails  to  make  any  accommodation  works 
at  all,  in  any  case  where  it  is  required  to  do  so  by  sec.  68  {Colley  v. 
L.  &  N.-W.  Rwy.,  1881,  5  Ex.  D.  277;  Dixon  v.  G.  W.  Rtuy.,  [1897] 
1  Q.  B.  300). 

Differences  as  to  Accommodation  Works.  —  If  any  difference  arises 
respecting  the  construction  or  maintenance  of  accommodation  works, 
or  the  sufficiency  thereof,  it  must  be  determined  by  two  justices,  who 
may  appoint  a  time  for  the  commencement  and  execution  of  any  such 
works ;  and  if  the  company  fails  to  commence  work  within  fourteen  days 
after  the  time  appointed,  or  to  proceed  diligently  to  execute  it  in  a  suffi- 
cient manner,  the  party  aggrieved  may  himself  execute  the  work  or  repairs, 
and  recover  the  expenses  from  the  company ;  any  dispute  as  to  such 
expenses  to  be  settled  by  two  justices  (sees.  69,  70  of  1845).  In  Hood  v. 
JSr.-K  Rwy.,  1870,  L.  E.  11  Eq.  116,  Malins,  V.-C,  declined  to  exercise 
jurisdiction,  and  it  is  doubtful  if  the  High  Court  has  jurisdiction,  but 
see  R.  V.  Waterford  and  Limerick  Rwy.,  1852,  2  Ir.  C.  L.  580.  An 
arbitrator  or  jury  in  assessing  compensation  for  land  severed  have  no 
power  to  order  accommodation  works,  or  to  award  anything  in  respect 
of  the  same  {R.  v.  South  Wales  Rivy.,  1849,  13  Q.  B.  988). 

Additional  Works  hy  Owners  or  Occupiers. — An  owner  or  occupier 
who  considers  the  accommodation  works  executed  by  the  company 
insufficient  for  the  commodious  use  of  his  lands  may  at  any  time,  at 
his  own  expense,  make  such  further  works  as  the  company  agrees  to, 
or,  in  case  of  difference,  as  two  justices  authorise  (see  Rhondda  Valley 
Rwy.  V.  Talbot,  [1897]  2  Ch.  131);  but  such  further  works  must,  if 
the  company  so  desires,  be  constructed  under  the  superintendence  of, 
and  according  to  plans  and  specifications  approved  by,  the  company's 
engineer  (ss.  71,  72). 

G.  Protection  of  Crown,  Departmental,  and  Navigation  Eights. 

Croion  Rights. — For  clauses  inserted  in  special  Acts  for  protection  of 
these,  see  Model  Bill,  p.  92,  clause  1,  and  see  below. 

Government  Telegraphs,  Observatories. — These  are  specially  protected 
where  electrical  power  is  authorised,  see  7  below. 

Protection  of  Navigation. — Part  I.  of  the  Ewys.  Clauses  Act,  1863, 
where  incorporated  in  a  post  1863  special  Act,  authorises  the  company 
to  construct  or  alter  any  work  on,  in,  over,  through,  or  across  tidal  lands 
or  a  tidal  water,  and  the  company  must,  on  or  near  the  work  during  the 
whole  time  of  the  construction  or  altering,  and  also  after  the  comple- 
tion thereof,  always  maintain  and  exhibit,  every  night  from  sunset  to 
sunrise,  such  lights  as  the  Board  from  time  to  time  requires  or  approves. 
The  company  is  liable  to  a  penalty  of  £20  for  each  night  in.which  it  fails  in 
any  respect  to  comply  with  this  provision  (s.  13).  Bridges  over  navigable 
tidal  waters,  if  the  special  Act  does  not  make  express  provision  respecting 
the  spans  thereof,  must  be  constructed  with  spans  of  such  headway  and 
waterway,  and  such  opening  spans  (if  any),  and  according  to  such  plan, 
as  the  Board  directs  or  approves  (s.  14) ;  and  where  the  company  con- 
structs a  bridge  with  an  opening  span,  it  must  not  detain  any  vessel 
for  a  longer  time  than  is  necessary  for  admitting  an  approaching 
carriage  or  engine  to  cross,  and  for  opening  the  bridge  to  admit  the 
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vessel  to  pass ;  and  must  abide  by  such  regulations  as  to  the  user  of 
the  bridge  as  may  from  time  to  time  be  made  by  the  Board  (s.  15). 
The  company  is  liable  to  a  penalty  of  £20  for  every  offence  against 
this  section,  without  prejudice  to  any  remedy  against  it  for  loss  or 
damage  sustained  by  any  person  (s.  15).  See  West  Lancashire  Bwy. 
V.  Iddon,  40  L.  T.  600. 

Where  the  railway  cuts  off  access  between  the  land  and  a  tidal  water, 
the  company  must  make  and  permanently  maintain,  and  allow  to  be  used 
by  all  persons  free  of  charge,  all  such  footways  or  carriageways  over, 
under  or  across  the  railway,  or  on  a  level  therewith,  as  the  Board  from 
time  to  time  directs  or  approves  ;  and  where  the  footway  or  carriageway 
is  made  across  the  railway  on  the  level,  the  manner  of  the  making  and 
watching  of  the  level  crossing  is  subject  to  the  approval  of  the  Board. 
But  the  company  is  not  obliged  to  make  or  allow  to  be  made  a  footway 
or  carriageway  in  a  manner  which  would  interfere  with  the  working  or 
vising  of  the  railway,  or  to  make  a  footway  or  carriageway  over  lands 
for  the  use  of  an  owner  or  occupier  who  has  been  paid  compensation 
for  the  severance  thereof  from  the  tidal  water;  and  the  expense  of 
the  making  and  maintenance  of  a  footway  or  carriageway  and  of  the 
watching  of  a  level  crossing,  made  after  the  construction  of  the  railway, 
must  be  defrayed  by  the  persons  interested  in  the  tidal  water  for  whose 
benefit  and  convenience  it  is  required  (s.  16). 

Where  the  company  is  authorised  by  the  special  Act  to  construct  a 
railway  skirting  a  public  navigable  tidal  river  or  channel,  it  must  not 
make  any  deviation  from  the  continuous  centre  line  of  the  railway 
marked  on  the  plan  deposited  at  the  Board,  even  within  the  limits  of 
deviation  shown  on  the  plan,  in  such  manner  as  to  diminish  the  navi- 
gable space,  without  the  consent  of  the  Board.  The  Board  may,  at  the 
expense  of  the  company,  abate  any  work  constructed  in  contravention 
of  this  provision  (s.  17). 

Modern  special  Acts  contain  additional  clauses  (Model  Bill,  pp.  92-5), 
requiring  the  Board's  or  the  Commissioners  of  Woods'  consent  to  inter- 
ference with  seashore  or  bed,  estuaries,  and  the  Board's  consent  to  all 
works  below  high-water  mark,  and  for  access  to  the  shore  and  as  to 
lights,  etc. 

H.  Sidings  and  Junctions. 

Branch  Railways  or  Private  Sidings. — The  earlier  Acts  left  the 
making  of  "  proper  and  convenient  places  for  waggons  ...  to  lie  and 
turn  in  and  face  each  other  "  (the  origin  of  sidings)  to  the  landowners  in 
whom  was  also  the  power  of  making  branch  lines.  Those  Acts  left  the 
question  of  where  openings  should  be  made  in  railways  for  junctions 
with  the  branch  sidings  to  two  justices;  sec.  19  of  the  Regulation  Act, 
1840,  transferred  this  power  to  the  Board  of  Trade. 

Experience  soon  showed  that  the  wide  powers  given  by  the  earlier 
legislation  to  the  owners  or  occupiers  of  lands  adjoining  the  railway  and 
to  other  persons  with  their  consent  of  laying  down  branch  lines  opening 
into  the  ledges  or  flanches  of  main  lines  of  railway,  and  of  entering  upon 
and  passing  along  such  main  lines  with  carriages  and  waggons  drawn 
by  locomotive  engines,  or  by  other  mechanical  or  animal  power,  and 
of  forming  roads  and  railways  across  existing  railways  on  a  level, 
would,  unless  limited,  be  in  many  cases  attended  with  danger  to  the 
travelling  public,  and  sec.  12  of  the  Eegulation  Act,  1842,  accordingly 
provided  that  if  in  the  case  of  any  railway  on  which  passengers  are 
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conveyed  by  steam  or  other  mechanical  power,  it  appear  to  the  Board 
of  Trade  that  such  powers  cannot  be  so  exercised  without  seriously 
endangering  the  public  safety,  and  that  an  arrangement  may  be  made 
with  a  due  regard  to  existing  rights  of  property,  the  Board  of  Trade 
may  order  and  direct  that  such  powers  shall  only  be  exercised  subject 
to  such  conditions  as  the  said  Board  shall  direct :  but  no  railway  should 
be  considered  a  passenger  railway  if  two-thirds  or  more  of  its  gross  annual 
revenue  was  derived  from  the  carriage  thereon  of  coals,  ironstone,  or 
other  metals  or  minerals. 

Sec.  76  of  the  Ewy.  Clauses  Act,  1845,  provides  that  neither  it 
nor  the  special  Act  shall  prevent  the  owners  or  occupiers  of  lands 
adjoining  to  the  railway,  or  any  other  persons,  from  laying  down,  either 
upon  their  own  lands  or  upon  the  lands  of  other  persons,  with  the 
consent  of  such  persons,  any  collateral  branches  of  railway  to  communi- 
cate with  the  railway,  for  the  purpose  of  bringing  carriages  to  or  from 
or  upon  the  railway,  but  under  and  subject  to  the  provisions  and  restric- 
tions of  the  1842  Act  (see  above);  and  the  company  shall,  if  required, 
at  the  expense  of  such  owners  and  occupiers  and  other  persons,  and 
subject  also  to  the  provisions  of  the  said  last-mentioned  Act,  make 
openings  in  the  rails,  and  such  additional  lines  of  rail  as  may  be  necessary 
for  effecting  such  communication,  in  places  where  the  communication 
can  be  made  with  safety  to  the  public,  and  without  injury  to  the  railway 
and  without  inconvenience  to  the  traffic  thereon ;  and  the  company  shall 
not  take  any  rate  or  toll  or  other  moneys  for  the  passing  of  any  passengers, 
goods,  or  other  things  along  any  branch  so  to  be  made  by  any  such  owner 
or  occupier  or  other  person ;  but  this  enactment  shall  be  subject  to  the 
following  restrictions  and  conditions ;  (that  is  to  say,) — 

No  such  branch  railway  shall  run  parallel  to  the  railway : 

The  company  shall  not  be  bound  to  make  any  such  openings  in 
any  place  which  they  shall  have  set  apart  for  any  specific 
purpose  with  which  such  communication  would  interfere, 
nor  upon  any  inclined  plane  or  bridge,  nor  in  any  tunnel : 

The  persons  making  or  using  such  branch  railways  shall  be  subject 
to  all  by-laws  and  regulations  of  the  company  from  time  to 
time  made  with  respect  to  passing  upon  or  crossing  the 
railway,  and  otherwise;  and  the  persons  making  or  using 
such  branch  railways  shall  be  bound  to  construct,  and  from 
time  to  time,  as  need  may  require,  to  renew,  the  offset  plates 
and  switches,  according  to  the  most  approved  plan  adopted 
by  the  company,  and  under  the  direction  of  their  engineer. 

Sec.  76  is  not  limited  to  the  owners  or  occupiers  at  the  time  the  railways 
are  made,  but  extends  to  all  owners  and  occupiers  for  the  time  being 
(Monkland,  etc.,  Bwy.  v.  Dixon,  1843,  3  Eail.  C.  273 ;  Bishop  v.  North, 
1843,  11  Mee.  &  W.  418;  3  Eail.  C.  459).  The  assent  of  the  company 
to  an  opening  being  made  at  a  station  is  not  in  the  nature  of  a  licence, 
and  cannot  be  revoked  {Bell  v.  Midland  Bwy.,  1859,  3  De  G.  &  J.  673). 
The  by-laws  and  regulations  referred  to  in  the  section  must  be  reason- 
able, but  it  is  for  the  persons  using  the  branch  railway  to  show  that 
they  are  unreasonable  {Bhymney  Bwy.  v.  Taff  Vale  Bwy.,  1861,  30 
L.  J.  Ch.  482).  The  section  is  applicable  only  to  communications 
required  by  the  owners  of  branch  railways  for  the  purpose  of  using  the 
railway  with  their  own  engines  and  carriages,  and  does  not  entitle  an 
adjoining  owner  who  makes  a  siding  to  demand  a  communication  with 
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the  railway  for  the  purpose  of  establishing  a  claim  to  facilities  for  traffic 
{Lancashire  Brick  a^id  Terra  Gotta  Co.  v.  Lancashire  and  Yorkshire  Rwy., 
[1902]  1  K.  B.  651).  The  limitation  as  to  the  place  of  communication 
does  not  relate  solely  to  the  structural  difficulties  of  making  an  opening, 
but  refers  also  to  difficulties  arising  from  the  working  traffic  (ibid.),  and 
see  also  Richard  v.  G.-  W.  Ewy.,  1900, 11  Kail.  Cas.  133.  As  to  renewing 
offset  plates  and  switches,  see  Woodruff  v.  Brecon,  etc.,  Bwy.,  1884,  28 
Ch.  D.  190. 

The  Ewy.  Construction  Facilities  Act,  1864,  27  &  28  Yict.  c.  121, 
and  the  amending  Act  of  1870,  33  &  34  Vict.  c.  19  (the  machinery  of 
which  is  described  under  20  below),  provide  for  the  making  of  branch 
railways. 

The  Kwys.  (Private  Sidings)  Act,  1904,  provides  that  the  facilities 
which  a  company  must  afford  under  sec.  2  of  the  Traffic  Act,  1854  (see 
10  C.  below)  shall  include  reasonable  facilities  for  the  junction  of  private 
branch  railways  or  sidings  with  the  company's  lines  and  for  through 
traffic  between  the  branch  and  the  main  lines. 

Sidings  generally. — As  to  sidings  rates,  see  10  below. 

Sidings  which  form  part  of  a  factory  or  of  a  mine  or  quarry  do  not 
fall  under  the  Prevention  of  Accidents  Act,  1900,  1  Edw.  vii.  c.  22, 
s.  106 ;  6  Edw.  vii.  c.  53,  s.  3,  but  as  regards  accidents,  etc.,  are  treated 
as  part  of  the  Factory,  or  Mine,  see  those  articles. 

Junctions. — Where  the  special  Act  incorporates  Part  I.  of  the  Kwys. 
Clauses  Act,  1863,  and  authorises  the  company  to  make  a  junction 
between  the  railway  and  any  other  railway,  all  interferences  with  the 
works  of  the  other  railway  for  effecting  the  junction  must  be  made  under 
the  superintendence  and  to  the  reasonable  satisfaction  of  the  engineer 
of  such  other  railway;  and  any  difference  arising  as  to  the  mode  of 
effecting  the  junction  must  be  determined  by  a  referee  to  be  appointed 
by  the  Board  (1863  Act,  s.  9).  Unless  otherwise  provided  by  the  special 
Act,  the  company  may  not,  except  by  agreement,  purchase  and  take  any 
lands  belonging  to  the  company  to  whom  the  other  railway  belongs,  but 
may  only  purchase  and  take  an  easement  or  right  of  using  such  lands 
for  the  purposes  of  the  junction  {ibid.,  s.  10).  The  company  with  whose 
railway  the  junction  is  made  may  from  time  to  time  erect  signals  and 
conveniences  incident  to  the  junction,  either  on  its  own  lands  or  on 
the  lands  of  the  company  making  the  junction ;  and  the  working  and 
management  of  such  signals  and  conveniences,  wherever  situate,  must 
be  under  the  exclusive  regulation  of  the  company  with  whose  railway 
the  junction  is  made ;  and  all  the  expenses  actually  paid  {Garmarthen 
and  Cardigan  Bwy.  Go.  v.  Manchester  and  Milford  Bwy.,  1873,  L.  K. 
8  C.  P.  685)  of  erecting,  maintaining,  and  working  them,  and  other 
incidental  expenses,  must,  at  the  end  of  every  half-year,  be  repaid  by 
the  company  making  the  junction  {ibid.,  s.  12). 

I.  Stations,  Telegraphs,  and  Signalling  Works. 

Stations. — The  earliest  railway  Acts  made  no  provision  for  stations 
which  were  a  development  of  the  tollhouses  which  companies  were 
authorised  to  erect.  In  an  1824  case  (5  Geo.  iv.  c.  xlix.).  Parliament  left 
to  the  landowners  the  power  to  build  depots,  etc.,  and  to  charge  for  their 
use. 

As  to  the  provision  of  sites  for  stations,  see  4  A  above.  As  to 
facilities  for  traffic  and  for  the  accommodation  and  comfort  of  the  travel- 
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ling  public  at  stations,  see  10  C  below.  Cloak-rooms,  waiting-rooms, 
and  proper  platforms  come  within  such  facilities :  as  to  refreshment- 
rooms,  see  12  below.  As  to  provision  at  station  of  water  and  food  for 
animals,  see  10  B  below.  As  to  by-laws  regulating  the  use  of  stations, 
see  11  below,  and  as  to  setting  fire  to  stations  and  trespassing  at  stations, 
16  below,  and  as  to  stations  on  tube  railways,  19  below. 

Telegraphs. — The  Regulation  Act,  1844,  provides  (s.  13)  that  railway 
companies  shall  allow  telegraph  lines  to  be  established  for  His  Majesty's 
service  and  provide  facilities  for  using  the  same,  and  (s.  14)  that  telegraph 
lines  laid  down  along  railways  shall,  except  where  established  exclusively 
for  His  Majesty's  or  the  railway  service,  be  open  to  the  public.  The 
Telegraphs  Act,  1868,  under  which  the  State  monopoly  in  telegraphs 
(held  subsequently  to  include  telephones)  was  acquired,  makes  special 
provision  (s.  9)  as  to  railway  telegraphs,  as  does  sec.  6  of  the  Telegraph 
Act,  1878.  For  these  and  other  enactments  as  to  telegraphs  and  the 
cases  thereon,  see  art.  Telegraph. 

A  licence  from  the  Postmaster-General  enabling  a  telephone  company 
to  lay  lines  and  expressly  excepting  powers  of  executing  works  on  or 
across  a  railway  does  not  empower  the  telephone  company  to  lay  their 
cables  along  a  bridge  carrying  a  road  over  the  railway  {S.-E.  Bwy.  Co.  v. 
National  Telephone  Co.,  [1908]  W.  N.  106). 

Under  the  Telegraph  Acts  the  commissioners  have  powers  as  to 
settling  differences  arising  as  to  the  position  of  Post  Office  telegraphs 
(see  18  below),  and  where  electrical  power  is  authorised  the  special  Act 
contains  clauses  (see  pp.  293-295  below)  protecting  those  telegraphs. 

Other  Signalling  Works. — As  to  returns  to  the  Board  of,  and  statutory 
provisions  as  to  these,  see  9  B  below,  and  as  to  criminally  endangering 
safety  of  trains  by  altering  or  showing  signals,  see  16  below. 

6.  Opening  of  Railway. 

Early  Provisions. — In  1840  Parliament  provided  by  the  first  Regula- 
tion Act,  3  &  4  Vict.  c.  97,  ss.  1,  2,  that  no  railway  should  be  opened  for 
passengers  or  goods  without  notice  to  the  Board  of  Trade. 

Present  Provisions. — The  Regulation  Act,  1842,  5  &  6  Vict.  c.  53, 
repealed  this,  and  restricted  the  requirements  to  passenger  railways. 
No  railway  or  portion  of  a  railway  can  be  opened  for  the  public  con- 
veyance of  passengers  until  one  month  after  notice  of  the  company's 
intention  to  open  it  has  been  given  to  the  Board,  and  ten  days  after 
notice  has  been  given  of  the  time  when  the  railway  will,  in  the  opinion 
of  the  company,  be  sufficiently  completed  for  the  safe  conveyance  of 
passengers  and  ready  for  inspection  (s.  4).  If  the  section  is  not  com- 
plied with  the  working  of  the  line  may  be  stopped  by  injunction  {A.-G. 
V.  Oxford,  Worcester,  and  Wolverhampton  Bwy.,  1854,  2  W.  R.  330).^  A 
new  line  of  rails  is  within  the  section,  but  inspection  is  not  required 
where  there  is  merely  a  slight  variation  in  the  way  a  particular  line  of 
rails  is  being  laid  (ibid.). 

If  the  officer  appointed  by  the  Board  to  inspect  the  railway  reports 
that,  in  his  opinion,  the  opening  thereof  would  be  attended  with  danger 
to  the  public,  by  reason  of  the  incompleteness  of  the  works  or  per- 
manent way,  or  the  insufficiency  of  the  establishment  for  working  the 
railway,  the  Board  may  from  time  to  time  order  the  company  to  post- 
pone the  opening  for  any  period  not  exceeding  a  month  at  a  time,  until 
the  requisitions  made  by  such  officer  have  been  complied  with,  or  the 
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Board  is  otherwise  satisfied  that  the  railway  can  be  opened  with  safety 
to  the  public  (s.  6,  as  amended  by  Eegulation  Act,  1873,  s.  6).  These 
provisions  are  extended  by  the  Eegulation  Act,  1871,  34  &  35  Vict.  c.  78, 
s.  5,  to  the  opening  of  any  additional  line  of  railway,  deviation  line, 
station,  junction,  or  crossing  on  the  level  which  forms  a  portion  of,  or 
is  directly  connected  with,  a  railway  on  which  passengers  are  conveyed ; 
and  this  section  applies  to  the  opening  of  an  additional  line  of  rails  on 
the  same  railway  (A.-G.  v.  G.  W.  Rivy.,  1871,  L.  K.  7  Ch.  767);  but  with 
respect  to  any  of  such  additional  works,  the  Board  has  power  to  dispense 
with  the  required  notice.  The  discretion  of  the  Board  to  postpone  the 
opening  of  the  railway,  on  the  report  of  its  inspector,  is  absolute,  and 
the  Court  has  no  jurisdiction  to  inquire  into  the  validity  or  sufificiency 
of  the  reasons  given  by  the  inspector  {A.-G.  v.  G.  W.  Rwy.,  1877, 
4  Ch.  D.  735).  If  any  railway  is  opened  without  proper  notices  having 
been  given,  or  contrary  to  the  order  of  the  Board,  the  company  is  liable 
to  a  penalty  of  £20  for  every  day  during  which  the  railway  continues 
open  in  contravention  of  the  Acts  (Eegulation  Act,  1842,  ss.  5,  6). 

Inspectors  of  Raihvays. — The  appointment  of  inspectors  of  railways 
by  the  Board  was  first  provided  for  by  the  Eegulation  Act,  1840,  ss.  5,  6, 
was  modified  by  the  Eegulation  Act,  1844,  7  &  8  Vict.  c.  55,  s.  15,  and 
is  now  regulated  by  the  Eegulation  Act,  1871,  34  &  35  Vict.  c.  78. 

Sec.  3  of  the  1871  Act  gives  the  inspector  the  power  of  inquiring 
into  accidents  (see  9  A  below),  and  sec.  4  enumerates  the  inspector's 
powers,  which  are  extended  as  to  the  carriage  of  explosives  by  38  &  39 
Vict.  c.  17,  s.  58  (see  10  B  below). 

7.  Motive  Power  and  Speed. 

Early  Modes  of  Traction. — The  first  railway  carriages  were,  as  the 
tramway  cars,  drawn  by  horses.  In  1823  Parliament  authorised  steam 
as  an  alternative  for  animal  power.  Stationary  engines  were  used  for 
working  inclines,  and  were  advocated  therefor  till  1829,  when  Stephen- 
son's "  Eocket "  won  the  battle  for  the  locomotive ;  three  years  later  a 
Commons'  Committee  reported  in  favour  of  the  new  power.  From  1840 
to  1848  atmospheric  traction  was  employed  on  some  lines  (see  as  to 
these.  Pari.  Papers,  1845,  252),  but  in  the  latter  year  the  locomotive 
captured  the  whole  field. 

Locomotive  Power. — From  the  beginning  Parliament  did  not,  as  a  rule, 
insist  on  any  specific  motive  power,  though  it  safeguarded  the  use  of 
steam.  The  first  Eegulation  Act,  3  &  4  Vict.  c.  97,  was  confined  (s.  21) 
to  railways  on  which  passengers  were  conveyed  by  steam  or  any  other 
mechanical  power,  and  sec.  86  of  the  Ewy.  Clauses  Act,  1845,  empowers,, 
though  it  does  not  compel,  a  company  to  use  locomotive  engines.  The 
effect  of  this  section  on  a  company's  liability  is  now  qualified  by  legisla- 
tion of  1905  (see  8  below).  In  some  cases,  however  (e.g.  13  &  14  Vict. 
c.  Ixi.,  s.  16 ;  22  &  23  Vict.  c.  ex.,  s.  73),  the  use  of  locomotive  power  was 
made  obligatory. 

Electrical  Power. — In  the  absence  of  special  provision  in  the  com- 
pany's Acts,  there  is  therefore  nothing  specifically  to  prohibit  a  company 
from  employing  electric  traction,  but  they  are  impeded  in  so  doing  by 
the  want  of  statutory  powers  to  construct  generating  stations  and  to 
make  the  requisite  agreements  and  financial  arrangements. 

As  a  remedy,  the  Ewys.  (Electrical  Powers)  Act,  1903,  3  Edw.  vii. 
c.  30,  was  passed,  which  (s.  1)  empowers  the  Board  to  make  orders  to 
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"have  effect  as  if  enacted  by  Parliament"  (see  Statutory  Order), 
authorising  railway  companies  to  use  electricity  (either  alternatively  or 
exclusively) ;  to  construct  and  maintain  generating  stations,  etc.,  on  their 
lands ;  to  agree  for  supply  of  electrical  power,  plant,  etc. ;  to  modify 
working  agreements;  to  subscribe  to  electrical  undertakings;  to  issue 
new  capital,  and  providing  for  the  safety  of  the  public.  The  order  may 
authorise  the  acquisition  of  lands,  but  if  it  gives  compulsory  power  is  so 
far  "  provisional "  (s.  2),  i.e.  it  requires  a  Confirmation  Act  (see  Provi- 
sional Order).  Local  inquiries  and  the  consideration  of  objections  by 
the  Board  are  provided  for  (s.  3).  Under  sees.  4  (2),  5,  the  Board  have 
made  rules  (St.  R.  &  0.,  1904,  p.  613)  as  to  applications,  notices  and  fees. 

No  orders  have  ever  been  made  under  this  Act.  As  regards  sub- 
sidiary lines,  electric  traction  is  used  under  statutory  powers  on  all  the 
underground  lines  (see  19  below),  and  in  many  cases  on  light  railways 
(see  20  below). 

Certain  main  line  companies  have  obtained  statutory  powers  to  work 
by  electrical  power  and  construct  generating  stations  (as  to  the  form 
such  powers  take,  see  Precedents  8-12,  pp.  290-295  below).  The  North 
Staffordshire  Company  have  (4  Edw.  vii.  c.  xliv.)  power  to  use  electric 
haulage  both  on  their  railways  and  canals. 

Speed  of  Trains. — This  has  in  the  main  been  left  unrestricted  by 
Parliament.  The  Postmaster-General  may  require  a  minimum  speed  in 
the  case  of  trains  conveying  mails  (see  10  G  below),  but  for  cheap  trains 
(see  10  P)  there  is  no  longer  any  Parliamentary  minimum.  Sec.  48  of 
the  Rwy.  Clauses  Act,  1845,  provides  that  all  trains  crossing  a  "  turn- 
pike "  road  (see  p.  221  above)  on  a  level  adjoining  a  station  shall  reduce 
their  speed  to  four  miles  an  hour.  This  section  is  obligatory  on  a  railway 
company,  and  absence  of  proof  of  actual  injury  to  the  public  does  not 
constitute  a  ground  for  refusing  to  grant  an  injunction  (A.-G.  v.  Z.  & 
K-  W.  Rwy.  Co.,  C.  A.,  [1900]  1  Q.  B.  78).  Where  sec.  6  of  Rwy.  Clauses 
Act,  1863,  is  incorporated  the  Board  can  regulate  the  speed  at  all  level 
crossings.  On  light  railways  (see  20  below,  and  Precedent  23),  but  not 
on  ordinary  lines,  the  speed  must  be  within  a  prescribed  maximum 
(generally  25  miles  an  hour),  and  is  further  limited  at  certain  curves, 
and  over  steep  gradients. 

8.  Rolling  Stock. 

Weight. — The  earlier  Acts  provided  that  the  weight  of  a  loaded 
carriage  or  waggon  should  not  exceed  four  tons.  This  was  repealed  by 
sec.  16  of  the  Regulation  Act,  1842,  experience  having  shown  that  heavier 
rolling  stock  was  safer,  and  there  is  now  no  restriction  on  the  weight 
of  rolling  stock  on  ordinary  railways.  As  to  others,  see  19  and  20 
below. 

Protection  from  Execution  and  Distress. — See  under  15  below. 

Nuisance  or  Damage  from  Engines. — The  Rwys.  Clauses  Act,  1845, 
provides  (s.  114)  that  every  locomotive  engine  used  on  a  railway  shall 
be  constructed  on  the  principle  of  consuming,  and  so  as  to  consume,  its 
own  smoke,  and  if  any  engine  be  not  so  constructed  the  company  or 
party  using  it  shall  forfeit  £5  for  every  day  during  which  it  is  used  on 
the  railway.  Where  proceedings  are  taken  against  a  railway  company 
under  this  section,  and  it  appears  to  the  justices  that  the  engine  is  con- 
structed on  the  principle  of  consuming  its  own  smoke,  but  has  failed  to 
do  so,  as  far  as  practicable,  through  the  default  of  the  company  or  any 
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of  its  servants,  the  company  is  to  be  deemed  guilty  of  an  offence  under 
the  section  (Eegulation  Act,  1868,  s.  19,  passed  in  consequence  of  the 
decision  in  M.  S.  &  L.  Rwy.  Co,  v.  Wood,  1860,  2  El.  &  El.  344).  An 
offence  within  these  provisions  is  committed  when  a  locomotive  engine 
emits  "black"  smoke,  and  satisfactory  proof  of  the  emission  of  such 
smoke,  under  circumstances  tending  to  prove  default  on  the  part  of  the 
company  or  its  servants,  will  justify  a  magistrate  in  imposing  upon  the 
negligent  company  the  penalties  prescribed  under  the  Act  {S.-E.  and 
Chat.  Rwy.  v.  London  County  Council,  1901,  84  L.  T.  632). 

The  Ewy.  Fires  Act,  1905,  5  Edw.  vii.  c.  11,  makes  railway  com- 
panies liable  to  make  good  damage  done  to  agricultural  land  (but  not 
moorland  or  buildings)  or  agricultural  crops  by  fire  arising  from  sparks 
or  cinders  emitted  from  any  locomotive  engine ;  and  if  the  damage  is 
caused  through  the  use  of  an  engine  by  one  company  on  a  railway  worked 
by  another  company,  either  company  is  liable,  but  the  company  working 
the  railway  is  entitled  to  be  indemnified  in  respect  of  the  liability  by  the 
company  using  the  engine  (s.  1).  The  section  only  applies  where  the 
claim  for  damage  in  the  action  does  not  exceed  £100.  Powers  are  given 
to  a  railway  company  (s.  2)  to  enter  on  any  land  for  the  purpose  of 
extinguishing  or  preventing  the  spreading  of  the  fire,  on  condition  that 
they  pay  full  compensation  for  injuries  done  thereby,  such  compensation 
to  be  determined  by  two  justices  under  sec.  24  of  the  Lands  Clauses  Act, 
1845.  The  Act  does  not  apply  unless  the  railway  company  receive 
notice  of  claim  within  seven  days,  and  particulars  of  damage  within 
fourteen  days  of  the  occurrence  (s.  3).  As  to  the  company's  previous 
position  under  sec.  56  of  the  Ewy.  Clauses  Act,  1845,  see  Vaughan  v. 
Taff  Ewy.  Co.,  1860,  5  H.  &  N.  679,  and  Jones  v.  Festiniog  Rwy.  Co., 
1868,  L.  E.  3  Q.  B.  733. 

Passenger  Carriages. — The  early  third-class  carriages  were  open  and 
seatless,  but  legislation  (see  7  &  8  Vict.  c.  85,  s.  6,  repealed  in  1883)  is  now 
no  longer  required  as  to  such  matters.  The  Eegulation  Act,  1868,  follow- 
ing the  Eeport  of  the  1865  Commission  (Pari.  Paper,  1867  [C.  3844]), 
provides  (s.  22)  that  every  railway  company  must  provide,  and  maintain 
in  good  working  order,  in  every  train  worked  by  it  which  carries  pas- 
sengers, and  travels  {i.e.  is  intended  by  the  company  to  travel)  {Blamires 
V.  Lancashire  and  Yorkshire  Rwy.,  1873,  42  L.  J.  Ex.  182)  more  than 
twenty  miles  without  stopping,  such  sufficient  means  of  communication 
between  the  passengers  and  servants  of  the  company  in  charge  of  the 
train  as  the  Board  of  Trade  approves.  Any  company  making  default 
in  complying  with  this  provision  is  liable  to  a  penalty  not  exceeding 
£10  for  each  case  of  default;  and  any  passenger  who  uses  such  means 
of  communication  without  reasonable  and  sufficient  cause  is  liable  for 
each  offence  to  a  penalty  not  exceeding  £5.  And  all  companies,  except 
the  Metropolitan,  must  in  every  passenger  train  where  there  are  more 
carriages  than  one  of  each  class,  provide  smoking  compartments  for  each 
class  of  passengers,  unless  exempted  by  the  Board  (ibid.,  s.  20).  As  to 
separate  compartments  for  ladies,  see  Pari.  Paper,  1887  [C.  5207] ;  1888 
[C.  5283]. 

Generally. — Sees.  115-125  of  the  Ewy.  Clauses  Act,  1845,  provide 
that  all  engines  and  carriages  used  on  the  lines  shall  be  of  a  form 
approved  by  the  company,  and  provide  against  improper  loading  of 
carriages.  As  to  sees.  115-117  see  Midland  Rwy.  v.  Amhergate  Rwy., 
1853,  10  Hare,  359;  Amhergate  Rwy.  v.  Midland  Rwy.,  1853,  23  L.  J. 
Q.  B.  17 ;    Rhymney  Rwy.  v.  Taff  Vale  Rwy.,  1860,  29  Beav.  153.     At 
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first  the  companies,  not  being  carriers,  did  not  provide  rolling  stock; 
they  now  not  only  provide  and  repair,  but  in  most  cases  (see  12  below) 
manufacture  rolling  stock,  but  their  power  to  supply  stock  to  other 
persons  is  usually  limited  to  the  purposes  of  working  agreements  (see 
Precedent  13,  p.  295).  The  provisions  as  to  continuous  brakes  and  as  to 
power  and  other  brakes  and  gauges  on  locomotives  are  referred  to  under 
9  below,  as  are  the  requirements  as  to  notice  to  the  Board  in  cases  of 
certain  accidents  to  rolling  stock.  On  tube  railways  (see  19  below)  the 
Board  have  a  continuous  power  of  control  over  the  rolling  stock.  Annual 
returns  of  rolling  stock  are  made  under  34  &  35  Yict.  c.  78,  s.  9,  in  a 
form  (St.  R.  &  0.,  Eev.  1904,  vol.  xi.  "Railways,"  p.  38)  which,  under  51 
&  52  Vict.  c.  25,  s.  32  (1),  supersedes  the  form  of  1871.  For  returns  for 
1906,  see  Pari.  Paper,  1907  [0.  3705]. 

9.  Safety  and  Accidents. 

A.  Retukns  of,  and  Investigations  of  Accidents. 

Returns  and  Notice  of  Accidents. — The  obligation  on  companies  to 
make  periodic  returns  to  the  Board  of  accidents  attended  by  personal 
injury  was  first  imposed  by  the  Regulation  Act,  1840  (s.  3).  It  was 
extended  in  1842  by  the  Regulation  Act,  1842  (s.  8)  to  all  serious 
accidents,  and  the  obligation  to  report  within  forty-eight  hours  all 
personal  injury  accidents  was  (s.  7)  for  the  first  time  imposed. 

The  Regulation  Act,  1871,  repealed  (s.  17)  these  1842  provisions, 
and  extended  (s.  6)  the  cases  in  which  notice  of  an  accident  is  to  be 
given.  The  1871  power  was,  by  sec.  13  (2)  of  the  Prevention  of  Accidents 
Act,  1900,  extended  to  accidents  to  persons  in  a  company's  employment 
on  lines  and  sidings  having  junctions  with,  but  not  belonging  to,  that 
company.  An  order  of  the  Board  (St.  R.  &  0.,  1906,  p.  569)  prescribes 
the  cases  in  which  notice  of  accident  shall  be  given.  These  cover 
bursting  of  boilers,  failure  of  wheels  or  axles,  fractures  of  coupling  rods, 
etc.,  fractures  of  rails,  failures  of  bridges,  tunnels,  etc.,  flooding  or  failure 
of  permanent  way,  collisions,  derailments,  running  over  obstructions  or 
through  level  crossing  gates,  and  fires.  Fatal  accidents  must  be  reported 
by  telegraph  or  otherwise  within  twenty-four  hours,  and  non-fatal 
accidents  by  post  as  soon  as  practicable.  The  Notice  of  Accidents  Act> 
1894,  57  &  58  Vict.  c.  28,  as  amended  in  1906  (6  Edw.  vii.  c.  53,  s.  6), 
obliges  the  railway  company  or  other  employer  of  a  person  who  in  the 
course  of  his  employment  in  the  construction,  use,  working,  or  repair 
of  a  railway  incurs  personal  injury  causing  one  whole  day's  absence 
from  work,  to  give  notice  to  the  Board — save  where  notice  is  already 
required  by  the  foregoing  provisions. 

Quarterly  returns  of  railway  accidents,  with  reports  thereon,  are 
presented  to  Parliament  by  the  Board;  see  the  last  return  July- 
September  1907,  Pari.  Paper,  1908,  Cd.  3872. 

Investigation  of  Accidents. — The  Regulation  Act,  1871,  which  made 
new  provision  as  to  the  inspectors  of  railways  (see  under  6  Opening 
of  Railway  above),  provided  for  the  first  time  for  inquiries  by  them 
into  the  causes  of  accidents  (s.  6),  and  also  where  the  Board  think 
necessary  for  a  more  formal  investigation  by  a  court  of  inquiry  who 
have  powers  as  to  witnesses,  production  of  documents,  and  oaths 
(s.  6  (3)) ;  the  inspector  or  court  report  to  the  Board,  and  the  reports 
are  published  with  the  quarterly  returns  referred  to  above. 
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Under  the  same  Act  (s.  5)  a  coroner,  within  seven  days  of  the 
inquest  on  the  body  of  a  person  killed  or  dying  from  injuries  on  a 
railway,  makes  a  return  to  the  Home  Secretary  in  the  prescribed  form 
(St.  R.  &  0.,  Rev.  1904,  vol.  xi.  "  Railway,"  p.  40).  The  Board  can  also 
direct  a  formal  investigation  of  an  accident  of  which  they  have  had 
notice  under  the  Notice  of  Accident  Acts,  57  &  58  Vict.  c.  28,  s.  3. 

Sees.  25,  26  of  the  Regulation  Act,  1868,  empower  the  Board  to 
appoint  an  arbitrator  to  fix  the  compensation  payable  in  case  of  an 
accident,  and  empower  the  arbitrator  to  order  a  medical  examination. 

B.  Prevention  of  Accidents. 

General  Provisions  for  Safety  of  Passengers. — Where  accidents  happen 
or  threaten  to  cuttings,  embankments,  and  other  works,  the  railway 
company  can  enter  upon  the  adjoining  lands  for  the  purpose  of  repairing 
or  preventing  such  accident  (Regulation  Act,  1842,  s.  14).  Sec.  24  of 
the  Regulation  Act,  1868,  provides  for  the  removal  (on  compensation) 
of  a  tree  endangering  the  railway  traffic.  The  provisions  as  to  com- 
munications between  passenger  and  guard  are  referred  to  under  8  above, 
and  those  as  to  criminally  endangering  the  safety  of  passengers  under 
16  below. 

Block  System,  Interlocking,  and  Brakes. — For  a  long  period  Parliament 
was  opposed  (see  Pari.  Papers,  1841,  176)  to  obligatory  preventative 
regulations  being  imposed  on  companies,  but  in  1877  the  Royal 
Commission  on  Railway  Accidents  reported  (Pari.  Paper,  1877,  C.  1637) 
that  railway  companies  should  be  required  to  supply  all  trains 
with  sufficient  brake  power  to  stop  them  within  500  yards  under  all 
circumstances.  Sec.  4  of  the  Regulation  Act,  1873,  had  already  pro- 
vided for  annual  returns  by  companies  to  the  Board  of  their  signal 
arrangements,  and  sec.  2  of  the  Rwy.  Returns  (Continuous  Brakes) 
Act,  1878,  provides  for  half-yearly  returns  as  to  continuous  brakes. 
The  latter  returns  are  now  made  in  forms  prescribed  by  the  Board  in 
1896  (St.  R.  &  0.,  Rev.  1904,  vol.  xi.  "Railway,"  p.  41),  which,  under 
sec.  2  of  the  Act  of  1878,  supersede  those  in  the  schedule  to  that  Act. 
The  Regulation  Act,  1889,  s.  1,  empowers  the  Board  of  Trade  from  time 
to  time  to  order  a  railway  company  to  adopt  the  block  system,  and  to 
provide  for  the  interlocking  of  points  and  signals,  on  or  in  connection 
with  any  of  its  railways  open  for  the  public  conveyance  of  passengers ; 
and  to  use  on  all  its  trains  carrying  passengers,  continuous  brakes  which 
are  instantaneous  in  action,  are  capable  of  being  applied  by  the  engine- 
driver  and  guards  to  every  vehicle  of  the  train,  whether  carrying 
passengers  or  not,  are  self-applying  in  the  event  of  any  failure  in  the 
continuity  of  their  action,  and  the  materials  of  which  are  of  a  durable 
character,  and  easily  maintained  and  kept  in  order.  If  default  is  made 
in  compliance  with  any  such  order,  the  Commission  (see  18  below)  may, 
on  the  application  of  the  Board,  enjoin  obedience  to  the  order,  which 
may  then  be  enforced  as  if  it  were  an  order  made  by  the  Commission 
(s.  2).  As  to  the  raising  of  debentures  or  debenture  stock  to  meet  any 
capital  expenditure  incurred  in  carrying  out  such  orders,  see  3  above. 
The  Prevention  of  Accidents  Act,  1900  (which  is  dealt  with  below  under 
Safety  Appliances  for  Employees),  provides,  amongst  other  matters,  for 
power  brakes  on  engines. 

Safety  Appliances  for  Employees.  —  These  questions  have  long 
•occupied    the    attention   of    Parliament.      Bills    making   the   use   of 
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automatic  couplings  compulsory  have  been  repeatedly  introduced, 
but  have  failed  to  pass.  The  American  system  is  described  in 
Sir  F.  Hopwood's  Memorandum,  Pari.  Paper,  1899  [C.  9183],  and 
the  Keport  of  the  Eoyal  Commission  as  to  the  causes  of  accidents 
to  employees  forms  the  Pari  Papers,  1900  [Cd.  41,  42].  This  last 
Pteport  was  followed  by  what,  save  as  regards  hours  of  employment 
(see  below),  was  the  first,  and  is  the  only,  legislation  as  to  the  direct 
safeguarding  of  railway  employees.  The  Kwy.  Employment  (Preven- 
tion of  Accidents)  Act,  1900,  63  &  64  Vict.  c.  27,  empowered  the  Board 
to  make  (s.  1),  or  vary  (s.  10)  rules  for  reducing  risks  incidental  to 
railway  service ;  such  rules  can  make  obligatory  the  use  or  disuse  of 
any  kinds  of  appliances.  The  Act  provides  for  the  publication  and  con- 
sideration of  draft  rules,  and  the  reference  of  objections  to  the  Com- 
missioners (as  to  whose  procedure  thereon  see  18  below),  or  to  a  referee 
(ss.  2-6).  The  Prevention  of  Accidents  Eules,  1902  (St.  Pt.  &  0.,  Eev. 
1904,  vol.  xi.,  "  Eailway,"  p.  9),  provide  for  the  labelling  of  waggons  on 
both  sides,  the  discontinuance  of  "propping"  and  "tow-roping,"  the 
fitting  of  engines  with  brakes,  the  lighting  of  sidings,  etc.;  where  shunting 
is  carried  on,  the  guarding  of  point  rods  and  signal  wires,  the  position 
of  ground  levers,  working  points,  and  of  the  tool-boxes  and  water- 
gauges  on  a  locomotive,  the  protection  of  permanent  way  men,  and 
the  working  of  trains  without  brake  vans.  Prom  the  last  provision 
certain  dock  and  mining  lines  have  been  exempted  (rule  8,  St.  E.  &  0., 
1907,  p.  989).  The  rules  apply  notwithstanding  leases  or  working  agree- 
ments (s.  17),  and  are  enforceable  under  penalties  (s.  11).  As  to  the 
raising  of  debentures  or  debenture  stock  to  meet  the  capital  expenditure 
they  entail,  see  3  above.  The  Eeport  of  1907  of  the  Board  of  Trade 
Committee  on  Safety  Appliances  for  employees  forms  the  Pari.  Paper, 
1907,  Cd.  3638. 

The  liability  of  railway  companies  to  make  compensation  for  per- 
sonal injuries  suffered  by  their  servants  was  greatly  extended  by  the 
Employers'  Liability  Act,  1880,  43  &  44  Vict.  c.  42,  s.  1  (5),  which 
deprived  the  railway  company  in  the  case  of  negligence  by  a  signalman, 
driver,  or  guard,  of  their  former  right  to  advance  the  doctrine  of  common 
employment  as  an  effectual  defence.  As  to  the  cases  on  that  sub-section, 
see  article  Employers'  Liability,  Vol.  V.  p.  215.  The  company's  liability 
was  again  extended  by  the  Workmen's  Compensation  Act,  1897,  now,  as 
still  further  extended,  reproduced  in  the  Workmen's  Compensation  Act, 
1906,  which  is  dealt  with  in  the  same  article.  Vol.  V.  pp.  219  et  seq. 

Hours  of  Railway  Servants. — The  Eegulation  Act,  1889,  provides 
(s.  4)  that  every  railway  company  shall  make  periodical  returns  to  the 
Board,  at  such  intervals,  and  in  such  form  as  the  Board  may  from  time 
to  time  direct,  as  to  the  persons  in  the  employment  of  the  company 
whose  duty  involves  the  safety  of  trains  or  passengers,  and  who  are 
employed  for  more  than  such  number  of  hours  at  a  time  as  may  be  from 
time  to  time  named  by  the  Board.  Such  returns  are  called  for  at 
intervals  (see  Pari.  Paper,  1908,  Cd.  3894,  giving  return  in  form  pre- 
scribed by  the  Board  as  to  employees  on  duty  in  October  1907  for  more 
than  twelve  hours  at  a  time).  Any  company  failing  to  duly  make  any 
such  return  is  liable  to  a  penalty  not  exceeding  £5  for  every  day  during 
which  such  default  continues  (52  &  53  Vict.  c.  57,  s.  4;  34  &  35  Vict, 
c.  78,  s.  9).  The  Eegulation  Act,  1893,  provides  that  upon  a  representa- 
tion to  the  Board,  by  or  on  behalf  of  the  servants  of  a  railway  company, 
that  the  hours  of  labour   are  excessive,  or  do  not  provide  sufficient 


240  RAILWAYS 

intervals  of  rest,  or  sufficient  relief  in  respect  of  Sunday  duty,  the 
Board  may,  after  inquiry,  order  the  company  to  submit  such  a  schedule 
of  time  for  the  duty  of  the  servants  as  will,  in  the  opinion  of  the  Board, 
bring  the  actual  hours  of  work  within  reasonable  limits.  If  the  company 
fails  to  comply  with  any  such  order,  or  to  enforce  the  provisions  of  any 
schedule  submitted  to  and  approved  of  by  the  Board,  the  Board  may 
refer  the  matter  to  the  Commission,  who  may  order  the  company  to 
submit  such  a  schedule  as  will,  in  their  opinion,  bring  the  hours  of  work 
within  reasonable  limits :  and  if  the  company  fails  to  comply  with  the 
Commissioners'  order,  or  to  enforce  the  provisions  of  any  schedule 
approved  by  them,  they  may  impose  a  fine  of  not  exceeding  £100  for 
every  day's  default.  The  Board  or  the  Commissioners  may  from  time 
to  time  rescind  or  vary  any  orders  by  them  respectively,  in  pursuance 
of  the  Act,  or  may  make  supplemental  orders  (s.  1  (6)).  The  Act  does 
not  apply  (subs.  7)  to  servants  wholly  employed  in  clerical  work,  or  in 
the  company's  workshops.  The  Board  make  (s.  2)  an  annual  report  as 
to  their  proceedings  under  the  Act;  the  Eeport  for  1907  forms  the 
Pari.  Paper,  1908,  352.  For  instances  of  accidents  where  servants'  hours 
were  unduly  long,  see  Pari.  Paper,  1907,  180. 

10.  Carriage  of  Passengers  and  Goods. 
A.  Eailway  Companies  as  Carriers. 

Early  Legislation. — The  earlier  legislation  viewed  the  railways  as  it 
had  viewed  the  canals,  as  highways  (see  1  B  above)  open  to  all  the 
public  bringing  thereon  the  proper  vehicles  and  paying  tolls.  The 
Carriers  Act,  1830,  does  not  mention  railways  specifically,  but  they  were 
carriers  at  an  early  date,  and  in  1838  they  were  compelled  to  carry 
mails  (see  G  below). 

Present  Law. — The  Ewy.  Clauses  Act,  1845,  authorises  (s.  86)  com- 
panies to  carry  and  convey  upon  the  railway  all  such  passengers  and 
goods  as  are  offered  to  them  for  that  purpose,  and  to  make  such  reason- 
able charges  in  respect  thereof  as  they  may  from  time  to  time  determine 
upon,  not  exceeding  the  tolls  authorised  by  the  special  Act ;  and  they 
are  (s.  89)  to  be  entitled  to  the  benefit  of  every  protection  and  privilege 
enjoyed  by  common  carriers.  These  sections  are  permissive  only,  and 
unless  otherwise  provided  by  its  special  Act,  a  railway  company  is  not 
bound  to  act  as  a  common  carrier  of  passengers  or  goods,  and  may  law- 
fully close  any  part  of  its  line,  or  any  of  its  stations,  whenever  it  thinks 
fit  {Darlaston  Loc.  Bd.  v.  L.  &  JST.-  W.  Ewy.,  [1894]  2  Q.  B.  694 ;  R.  v.  G.  W. 
Bwy.,  1892,  62  L.  J.  Q.  B.  572);  and  even  if  it  elects  to  carry  goods,  it 
is  not  bound  to  act  as  a  common  carrier  of  every  description  of  goods, 
and  between  all  places  on  its  line,  but  only  of  such  goods,  and  between 
such  places,  as  it  has  publicly  professed  to  carry,  and  has  convenience 
for  that  purpose  {Johnson  v.  Midland  Ewy.,  1849, 4  Ex.  Rep.  369 ;  Dickson 
V.  G.  N.  Bwy.,  1887,  18  Q.  B.  D.  176).  It  is,  however,  bound  to  afford 
reasonable  facilities  for  the  carriage  of  passengers  and  goods  (see  C  infra), 
and  can  therefore  only  limit  its  liability  as  carrier  thereof  by  conditions 
which  are  reasonable  {Dickson  v.  G.  N.  Bwy.,  supra).  As  to  the  rights, 
duties,  and  liabilities  of  railway  companies  as  common  carriers,  see 
Carrier  ;  and  as  to  their  obligations  as  to  their  rolling-stock,  see  8  below. 

It  is  to  be  noted  that  in  the  same  year  (1845)  in  which  Parliament 
first  enacted  general  provisions  as  to  railway  companies  as  carriers,  canal 
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companies  were  (8  &  9  Vict.  c.  42)  empowered  to  compete  as  carriers 
with  the  railway  companies. 


B.  Carriage  of  Animals  and  Dangerous  Goods. 

Carriage  of  Animals. — The  company's  by-laws  usually  prohibit  the 
conveyance  of  animals  in  passenger  carriages  without  permission. 
Articles  15-20  of  the  Animals  (Transit  and  General)  Order  of  1895 
{Lmid.  Gaz.,  1895,  p.  1678),  made  under  sec.  22  (x.)  of  the  Diseases  of 
Animals  Act,  1894,  provide  against  infection  from  animals  carried  on 
railways,  and  the  Water  Supply  on  Ewys.  Order  of  1895  {ihid.y 
p.  1683),  directs  that  railway  companies  shall,  at  every  station  therein 
enumerated,  provide  water  for  animals  in  transit. 

Carriage  of  Dangerous  Goods. — No  person  is  entitled  to  carry,  or 
require  the  company  to  carry,  upon  the  railway  any  aquafortis,  oil  of 
vitriol,  gunpowder,  lucifer  matches,  or  any  other  goods  of  a  dangerous 
nature.  Any  person  sending  by  the  railway  any  such  goods  without 
distinctly  marking  their  nature  on  the  outside  of  the  package,  or  giving 
notice  in  writing  to  the  servant  of  the  company  with  whom  they  are 
left,  at  the  time  of  so  sending,  is  liable  to  forfeit  to  the  company  £20  for 
every  such  offence;  and  the  company  may  refuse  to  take  any  parcel 
suspected  to  contain  goods  of  a  dangerous  nature,  or  require  it  to  be 
opened  to  ascertain  the  fact  (Rwy.  Clauses  Act,  1845,  s.  105).  There 
must  be  guilty  knowledge  on  the  part  of  the  sender  in  order  to  constitute 
an  offence  under  this  section,  and  render  him  liable  to  the  penalty, 
though  it  seems  that  he  would  be  civilly  liable  for  any  loss  suffered 
by  the  company,  even  if  he  sent  the  packages  innocently,  without 
any  knowledge  of  their  contents  {Hearne  v.  Garton,  1859,  28 
L.  J.  M.  C.  216). 

Further  provisions  are  made  with  respect  to  the  conveyance  of 
explosives  by  the  Explosives  Act,  1875,  38  Yict.  c.  17.  The  various 
orders  regulating  the  packing  of  explosives  for  conveyance  are  printed 
in  St.  E.  &  0.,  Eev.  1904,  vol.  iv.,  "Explosive  Substance."  The  term 
"explosive"  means  gunpowder,  nitro-glycerine,  dynamite,  guncotton, 
blasting  powders,  and  every  other  substance  used  or  manufactured  with 
a  view  to  produce  a  practical  effect  by  explosion  or  a  pyrotechnic  effect, 
and  includes  every  adaptation  or  preparation  of  any  such  explosive  (s.  3). 
Every  railway  company  over  whose  railway  any  explosive  is  carried  or 
intended  to  be  carried  must,  with  the  sanction  of  the  Board,  make  by- 
laws for  regulating  the  conveyance,  loading,  and  unloading  thereof  on 
the  railway,  which  when  confirmed  by  the  Board,  apply  to  the  servants 
of  the  company,  and  also  to  the  persons  using  the  railway  or  premises 
connected  therewith;  and  penalties  may  be  annexed  to  any  breach 
thereof,  not  exceeding  £20  for  each  offence,  and  £10  for  each  day  during 
which  the  offence  continues,  and  forfeiture  of  all  or  any  part  of  the 
explosives  in  respect  of  which  the  offence  is  committed  (ss.  35,  39). 
The  by-laws,  before  being  sanctioned  by  the  Board,  must  be  published 
in  such  manner  as  the  Board  directs,  with  notice  of  the  intention  of 
the  company  to  apply  for  the  confirmation  thereof;  and  every  such 
by-law  may  from  time  to  time  be  added  to,  altered,  or  rescinded  by  a 
by-law  made  in  like  manner  and  with  the  like  sanction  (s.  38).  The 
company's  by-laws  also  usually  provide  against  carrying  loaded  fire- 
arms. 

vol.  xn.  16 
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C.  Facilities  for  Traffic. 

Facilities  for  Traffic.— ThQ  Traffic  Act,  1854,  17  &  18  Vict.  c.  31, 
provides  tliat  every  railway  company,  canal  company,  and  railway  and 
canal  company  shall,  according  to  their  respective  powers,  afford  all 
reasonable  facilities  for  the  receiving  and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles ;  and  also  that  all  such  companies 
having  or  working  railways  or  canals  which  form  part  of  a  continuous 
line  of  railway  or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  the  terminus, 
station,  or  wharf  of  the  other,  shall  afford  all  due  and  reasonable  facilities 
for  receiving  and  forwarding  all  the  traffic  arriving  by  one  of  such  rail- 
ways or  canals  by  the  other,  without  any  unreasonable  delay,  and  so 
that  no  obstruction  may  be  offered  to  the  public  desirous  of  using  such 
railways  or  canals  or  railways  and  canals  as  a  continuous  line  of  com- 
munication, and  so  that  all  reasonable  accommodation  may  by  means 
of  the  railways  and  canals  of  the  several  companies  be  at  all  times 
afforded  to  the  public  in  that  behalf  (s.  2).  "Traffic "  includes  not  only 
passengers  and  their  luggage,  and  goods,  animals,  and  other  things  con- 
veyed by  any  such  company,  but  also  carriages,  waggons,  trucks,  boats, 
and  vehicles  of  every  description  adapted  for  running  or  passing  on  the 
railway  or  canal  of  any  such  company  {ihid.,  s.  1 ;  Traffic  Act,  1873,  s.  3). 

The  above  provisions  of  the  1854  Act  were  extended  by  the  Eegula- 
tion  Act,  1868,  31  &  32  Vict.  c.  119,  s.  16,  to  steam  vessels  worked  by 
any  such  company,  and  to  the  traffic  carried  thereby ;  and  by  the  Traffic 
Act,  1873,  36  &  37  Vict.  c.  48,  s.  11,  to  the  forwarding  of  through  traffic 
at  through  rates.  Sec.  11  of  the  1873  Act  was  repealed  by  the  Traffic 
Act,  1888,  51  &  52  Vict.  c.  25,  s.  25,  of  which,  after  reciting  sec.  2  of  the 
1854  Act,  provides  that  the  facilities  to  be  so  afforded  shall  include  the 
due  and  reasonable  receiving,  forwarding,  and  delivering  by  every  rail- 
way company  and  canal  company  and  railway  and  canal  company,  at 
the  request  of  any  other  such  company  of  through  traffic  to  and  from 
the  railway  or  canal  of  any  other  such  company  at  through  rates ;  and 
also  the  due  and  reasonable  receiving,  forwarding,  and  delivering  by 
every  such  company,  at  the  request  of  any  person  interested  in  through 
traffic,  of  such  traffic  at  through  rates ;  and  that  the  provisions  of  the 
section  shall  extend  to  steam  vessels  used,  maintained,  or  worked  by 
any  such  company  for  the  purpose  of  carrying  on  a  communication 
between  any  towns  or  ports,  and  to  the  traffic  carried  thereby. 

The  jurisdiction  to  enforce  the  provisions  of  sec.  2  of  the  Traffic  Act, 
1854,  which,  by  sec.  3,  was  vested  in  the  Court  of  Common  Pleas,  was 
by  sec.  6  of  the  Traffic  Act,  1873,  transferred  to  the  Rwy.  Commissioners 
thereunder,  and  passed  in  1888  to  the  Rwy.  and  Canal  Commission,  as 
to  whose  constitution  and  powers  see  18  below.  Under  these  provisions, 
as  amended  by  sec.  8  of  the  1888  Act,  the  Commissioners  can  order  any 
such  company  to  obey  the  above  provisions,  or  restrain  it  by  injunction 
from  disobeying  them,  and  may  also,  if  they  think  fit,  order  the  company 
to  pay  a  sum  not  exceeding  £200  for  every  day  after  a  day  to  be  named 
in  the  order,  that  the  company  fails  to  obey  the  order  or  injunction.  Sec. 
14  of  the  1888  Act  empowers  the  Commissioners  to  order  two  or  more 
companies  to  carry  into  effiect  an  order  of  the  Commissioners,  and  to 
make  mutual  arrangements  for  that  purpose,  and  also  to  submit  to 
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the  Commissioners  for  approval  a  scheme  for  carrying  into  effect  the 
order. 

The  Act  of  1888  increased  the  jurisdiction  of  the  Commissioners  to 
order  traffic  facihties — (1)  by  providing  that  nothing  in  any  agreement, 
whether  made  before  or  after  the  passing  of  the  Act  which  had  not 
been  confirmed  by  statute  or  by  the  Board,  or  by  the  Commissioners, 
should  render  a  railway  company  or  canal  company  or  railway  and  canal 
•company  unable  to  afford,  or  authorise  it  to  refuse,  such  reasonable 
facilities  for  traffic  as  might  in  the  opinion  of  the  Commissioners  be 
required  in  the  interests  of  the  public,  or  prevent  the  Commissioners 
from  making  or  enforcing  any  order  with  respect  to  such  facilities 
(s.  11);  and  (2)  by  giving  them  power  to  order  two  or  more  of  such 
companies  to  carry  into  effect  an  order  of  the  Commissioners,  and  to 
make  mutual  arrangements  for  that  purpose ;  and  to  further  order  such 
companies  to  submit  a  scheme  for  carrying  the  order  into  effect,  and 
^fter  approval  of  the  scheme,  to  order  each  of  the  companies  to  do  all 
that  is  necessary  to  carry  it  into  effect,  and  to  determine  the  proportions 
in  which  the  respective  companies  are  to  defray  the  expense  of  so 
■doing  (s.  14) ;  but  this  does  not  authorise  the  Commissioners  to  require 
two  companies  to  do  anything  which  they  would  not  have  jurisdiction 
to  require  to  be  done  if  such  two  companies  were  a  single  company 
{ibid.). 

The  Commissioners  have  no  jurisdiction  to  order  a  company  to  re- 
build and  reopen  for  traffic  a  station  which  the  company  has  closed  and 
pulled  down,  the  obligation  to  afford  reasonable  facilities  being  only 
applicable  to  such  parts  of  the  company's  lines,  and  such  of  its  stations, 
as  are  in  use  {Darlaston  Local  Board  v.  L.  &  N.-W,  Bwy.  Co.,  [1894] 
2  Q.  B.  694,  overruling  Winsford  v.  Cheshire  Lines  Committee,  1890,  24 
<i.  B.  D.  456).  Nor  have  the  Commissioners  any  jurisdiction  to  order 
particular  works  to  be  executed,  or  otherwise  to  interfere  with  the  dis- 
•cretion  of  the  company  as  to  the  mode  of  performing  its  obligations ; 
but  they  may  order  the  company  to  afford  all  reasonable  facilities,  even 
where  it  is  impossible  to  comply  with  such  order  without  making  some 
structural  alteration  of  a  station  {S.-E.  Bwy.  Co.  v.  Bwy.  Commissioners, 
1881,  6  Q.  B.  D.  586).  The  mere  refusal  by  a  company  to  receive  traffic 
or  carry  passengers,  except  upon  prepayment  of  rates  or  fares  in  excess 
of  the  maximum  rates  or  fares  permitted  by  the  special  Act,  is  not  a 
denial  of  reasonable  facilities  within  the  meaning  of  the  Acts  of  1854 
and  1873,  and  the  Commissioners  have  no  jurisdiction  under  those  Acts 
to  grant  an  injunction  to  restrain  such  excessive  rates  or  fares ;  nor  can 
they  give  themselves  such  jurisdiction  by  deciding,  as  a  fact,  that  the 
demand  of  pre-payment  thereof  is  a  denial  of  reasonable  facilities  {B, 
V.  Distington  Lron  Co.,  1889,  22  Q.  B.  D.  642 ;  G.  W.  Bwy.  Co.  v.  Bwy. 
Commissioners,  1881,  7  Q.  B.  D.  182).  But  the  Commissioners  have  now 
(s.  10  of  1888  Act,  see  D  below)  jurisdiction  over  merchandise  rates. 

A  railway  company  must  provide,  at  passenger  stations,  all  reason- 
able facilities  for  the  accommodation  and  comfort  of  the  travelling 
public  (Traffic  Act,  1854,  c.  31,  s.  2).  There  is,  however,  apparently  no 
violation  of  statutory  duty  in  not  providing  such  facilities,  when  it  can 
be  shown  to  the  satisfaction  of  the  Commissioners  that  the  consent  or 
authority  of  third  parties  is  a  condition  precedent  to  the  provision  of  the 
requisite  accommodation,  and  that  there  has  been  no  neglect  or  default 
on  the  part  of  the  company  (Arbroath  Corporation  v.  Caledonian  Bwy., 
1898,  10  Kwy.  &  Can.  Traf.  Cas.  252). 


244  RAILWAYS 

When  facilities  are  asked  for,  it  is  necessary  not  only  to  show  that 
they  would  conduce  to  the  convenience  of  the  public,  but  to  show  that 
they  can  be  reasonably  required  of  the  railway  company,  and  that  they 
are  within  the  power  of  the  railway  company  to  grant  {Newry  Naviga- 
tion Co.  V.  G.'N.  Bwy.  (Ir.),  1889,  7  liwy.  &  Can.  Traf.  Cas.  176).  A  cloak- 
room {Singer  Manufacturing  Co.  v.  L.  &  S.-  W.  Bwy.  Co.,  [1894]  1  Q.  B. 
833),  and  platforms  of  sufhcient  length,  and  waiting-rooms  are  such 
facilities,  but  a  refreshment-room  is  not  {S.-E.  Bwy.  Co.  v.  Bwy. 
Commissioners,  1881,  6  Q.  B.  D.  586). 

Where  any  enactment  in  a  special  Act  contains  provisions  relating 
to  traffic  facilities,  undue  preference,  or  other  matters  mentioned  in  the 
second  section  of  the  Act  of  1854;  or  requires  any  railway  or  canal 
company  to  provide  any  station,  road,  or  similar  work  for  public  accom- 
modation ;  or  otherwise  imposes  on  any  such  company  any  obligation 
in  favour  of  the  public  or  any  individual ;  or  where  any  Act  contains 
provisions  relating  to  private  branch  railways  or  private  sidings,  the 
Commissioners  have  the  like  jurisdiction  to  hear  and  determine  a  com- 
plaint of  a  contravention  of  the  enactment  as  they  have  to  hear  and 
determine  a  complaint  of  a  contravention  of  sec.  2  of  the  Act  of  1854 
(1888  Act,  s.  9). 

Private  Sidings. — In  Cowan  &  Sons  v.  North  British  Bwy.  (No.  2), 
1903,  11  Rwy.  &  Can.  Traf.  Cas.  96,  Rwy.  Commissioners  and  Court  of 
Session  decided  that  the  Court  of  the  Ewy.  and  Canal  Commissioners 
had  no  jurisdiction  to  order  a  railway  company  to  deliver  traffic  at  a 
private  siding,  such  siding  not  being  part  of  the  "  railway  "  within  sec.  2 
of  the  1854  Act,  and  the  right  of  the  railway  company  to  refuse  to 
deliver  traffic  at  such  sidings  was  not  affected  by  the  fact  that  they  had 
in  the  past  voluntarily  received  and  delivered  traffic  at  the  siding  in 
question,  or  that  they  were  still  voluntarily  receiving  and  delivering 
traffic  there  in  the  case  of  goods  other  than  the  particular  kind  of  goods 
which  they  had  refused  to  deliver. 

By  the  Ewys.  (Private  Sidings)  Act,  1904,  4  Edw.  vii.  c.  19,  the 
reasonable  facilities  which  every  railway  company  is  required  to  afford 
under  sec.  2  of  17  &  18  Yict.  c.  31,  shall  include  reasonable  facilities  for 
the  junction  of  private  sidings  or  private  branch  railways  with  any 
railway  belonging  to  or  worked  by  any  such  company,  and  reasonable 
facilities  for  receiving,  forwarding,  and  delivering  traffic  upon  and  from 
those  sidings  or  private  branch  railways  (s.  2).  The  Commissioners  may 
review  and  rescind  or  vary  any  order  on  the  application  of  any  party 
to  the  order,  provided  that  a  primd  fade  case  for  the  application  is  made 
out  in  manner  provided  by  rules  made  under  51  &  52  Vict  c.  25,  s.  20 
(see  Rules  of  January  24,  1905  (St.  R.  &  0.,  1905,  p.  402)). 

Through  Traffic. — A  company  or  person  requiring  traffic  to  be 
forwarded  at  a  through  rate,  must  give  written  notice  of  the  proposed 
through  rate  to  each  forwarding  company,  stating  both  its  amount  and 
the  route  by  which  the  traffic  is  proposed  to  be  forwarded ;  and  when 
such  notice  is  given  by  a  railway  or  canal  company,  it  must  also  state 
the  apportionment  of  the  through  rate.  Each  forwarding  company 
must,  within  ten  days,  or  such  longer  period  as  the  Commissioners 
prescribe,  after  the  receipt  of  such  notice,  by  written  notice  inform  the 
company  or  person  requiring  the  traffic  to  be  forwarded,  whether  it 
agrees  to  the  rate  and  route,  and  if  not,  the  grounds  of  the  objection ;, 
and  if  at  the  expiration  of  the  prescribed  period  no  such  objection  has 
been  sent  by  any  forwarding  company,  the  rate  comes  into  operation 
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at  such  expiration.  If  any  such  objection  has  been  made,  the  matter 
must  be  referred  to  the  Commissioners  for  their  decision;  and  the 
Commissioners  must  consider  whether  the  granting  of  a  rate  is  a  due 
and  reasonable  facility  in  the  interest  of  the  public,  and  whether,  having 
regard  to  the  circumstances,  the  route  proposed  is  a  reasonable  route, 
and  allow  or  refuse  the  rate  accordingly,  or  fix  such  other  rate  as  they 
consider  just  and  reasonable  (see  Didcot,  etc.,  Rwy.  Co.  v.  G.  W.  Rwy., 
[1897]  1  Q.  B.  33).  Where  a  through  rate  is  agreed  to  by  the  forwarding 
companies,  or  is  made  by  order  of  the  Commissioners,  the  apportionment 
of  the  rate,  if  not  agreed  upon,  must  be  determined  by  the  Commissioners, 
who  must  take  into  consideration  all  the  circumstances  of  the  case, 
including  any  special  expense  incurred  in  respect  of  the  construction, 
maintenance,  or  working  of  the  route,  as  well  as  any  special  charges 
which  any  company  may  have  been  entitled  to  make  in  respect  thereof. 
The  Commissioners  cannot,  in  any  case,  compel  a  company  to  accept 
lower  mileage  rates  than  the  mileage  rates  which  such  company  is  legally 
charging  for  like  traffic  carried  by  a  like  mode  of  transit  on  any  other 
line  of  communication  between  the  same  points,  being  the  points  of 
departure  and  arrival  of  the  through  route ;  but,  subject  to  this,  they 
have  full  power  to  decide  that  any  proposed  through  rate  is  just  and 
reasonable,  notwithstanding  that  a  less  amount  may  be  allotted  to  any 
forwarding  company  than  the  maximum  rate  such  company  is  entitled 
to  charge  (Traffic  Act,  1888,  ss.  25  (l)-(9),  26). 

As  to  what  is  a  valid  notice  under  sec.  25  of  the  1888  Act,  and  as  to 
the  application  of  subs.  (9)  of  Act,  see  Forth  Bridge  Bwy.  v.  Gt.  North 
of  Scotland  Bwy.  (No.  2),  1903,  11  Ewy.  &  Can.  Traf.  Cas.  14,  Court 
of  Session. 

D.  Tolls,  Rates,  Fares,  and  Charges. 

Power  to  Levy  Tolls  and  Charges. —  The  Rwys.  Clauses  Act, 
1845,  s.  86,  provides  that  it  shall  be  lawful  for  the  company  to 
carry  and  convey  upon  the  railway  all  such  passengers  and  goods 
as  shall  be  offered  to  them  for  that  purpose,  and  to  make  such 
reasonable  charges  in  respect  thereof  as  it  may  from  time  to  time 
determine  upon,  not  exceeding  the  tolls  by  the  special  Act  authorised 
to  be  taken ;  and  the  word  "  toll "  is  defined  as  including  any  rate  or 
charge  or  other  payment  payable  under  the  special  Act  for  any  passenger, 
animal,  carriage,  goods,  merchandise,  articles,  matters,  or  things  conveyed 
on  the  railway  (s.  3).  The  special  Act  always  specifies  the  maximum 
amount  of  the  tolls  to  be  taken,  and  generally  contains  separate  tolls  for 
the  use  of  the  railway ;  for  the  use  of  the  railway  in  the  carriages  of  the 
company ;  and  for  the  use  of  locomotive  power ;  and  also  a  maximum 
charge  for  the  use  of  all  three.  And  the  Rwys.  Clauses  Act,  1845, 
expressly  provides  that  it  shall  not  be  lawful  for  the  company  at  any 
time  to  demand  or  take  a  greater  amount  of  toll,  or  make  any  greater 
charge  for  the  carriage  of  passengers  or  goods,  than  it  is  by  the  special 
Act  authorised  to  demand  (s.  92). 

A  list  of  all  tolls  authorised  by  the  special  Act,  and  exacted  by  the 
company,  must  be  exhibited  on  boards  at  the  stations  or  places  where 
they  are  payable  (ibid.,  s.  93) ;  and  the  company  must  set  up  and  main- 
tain milestones  or  posts  along  the  whole  line  of  the  railway,  at  the 
distance  of  a  quarter  of  a  mile  from  each  other  (s.  94) ;  otherwise,  no 
tolls  may  be  demanded  or  taken  for  the  use  of  the  railway  (s.  95).     The 
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company  must  also  keep  at  each  of  its  stations,  books  showing  every  rate 
for  the  time  being  charged  for  the  carriage  of  traffic,  other  than  passengers 
and  their  higgage,  from  that  station  to  any  place  to  which  it  books,  and 
stating  the  distance  for  which  any  such  rate  is  charged ;  and  such  books 
must  be  open  to  the  inspection  of  all  persons  without  payment  of  any 
fee ;  and  the  Commissioners  may  from  time  to  time,  on  the  application 
of  any  person  interested,  make  orders  with  respect  to  any  particular 
description  of  traffic,  requiring  the  company  to  distinguish  in  such  books 
how  much  of  each  rate  is  for  the  conveyance  of  the  traffic  on  the  railway, 
including  therein  tolls  for  the  use  of  the  railway,  for  the  use  of  carriages, 
or  for  locomotive  power,  and  how  much  is  for  other  expenses,  specifying 
the  nature  and  detail  of  such  other  expenses  (36  &  37  Vict.  c.  48,  s.  14), 
and  see  Pickfords,  Ltd.  v.  London  and  N.-  W.  Bwij.  Co.,  [1905]  C.  A.,  1  K.  B. 
572. 

The  company  is  liable  to  a  penalty  of  £5  a  day  for  every  offence 
against  the  provisions  of  this  section  (ibid.).  As  to  passenger  fares,  the 
Eegulation  of  Kwys.  Act,  1868,  s.  15,  requires  every  company  to  exhibit 
lists  in  the  booking  office  of  each  of  its  stations,  containing  the  fares 
from  that  station  to  every  place  for  which  passenger  tickets  are  there 
issued ;  and,  subject  to  such  exceptions  as  may  be  allowed  by  the  Board 
of  Trade,  every  passenger  ticket  must  bear  upon  its  face  the  fare  charge- 
able for  the  journey  for  which  it  is  issued,  the  company  being  liable  to 
a  penalty  of  forty  shillings  for  every  ticket  issued  in  contravention  of 
this  provision  (52  &  53  Vict.  c.  57,  s.  6). 

Where  a  consignor,  knowing  that  a  demand  for  an  account  would  be 
made  by  the  railway  company  before  receiving  the  goods  for  carriage, 
sent  the  goods  with  the  account,  that  was  equivalent  to  a  demand  so  as 
to  make  the  giving  of  a  false  account  an  offence  under  the  sections,  it 
was  not  necessary  that  the  goods  should  be  on  the  railway  at  the  time 
the  demand  was  made  or  the  account  rendered ;  and  the  word  "  tolls  " 
in  the  sections  included  charges  for  the  carriage  of  goods  in  the  railway 
company's  own  trucks,  and  was  not  limited  to  charges  for  the  carriage 
of  goods  in  the  consignor's  trucks  (see  Ewy.  Clauses  Act,  1845,  ss.  98, 
99;  Moering  v.  London  &  N.-W.  Ewy.  Co.,  1905,  21  T.  L.  K.  412). 

Legality  of  Rates  and  Charges. — Where  any  question  or  dispute 
arises,  involving  the  legality  of  any  toll,  rate,  or  charge,  charged, 
or  sought  to  be  charged  for  any  merchandise  {i.e.  goods  or  animals) 
trafhc  by  a  railway  or  canal  company,  the  Commissioners  have  juris- 
diction to  hear  and  determine  the  same,  and  to  enforce  payment  of 
such  toll,  rate,  or  charge,  or  so  much  thereof  as  they  decide  to  be 
legal  (Act  of  1888,  s.  10).  The  Commissioners  also  have  jurisdiction 
to  hear  and  determine  any  question  or  dispute  with  respect  to  the 
terminal  charges  of  any  railway  company,  where  such  charges  have 
not  been  fixed  by  Act  of  Parliament,  and  to  decide  what  is  a  reason- 
able sum  to  be  paid  to  any  company  for  loading  and  unloading,  cover- 
ing, collection,  delivery,  and  other  services  of  a  like  nature  (Act  of 
1873,  s.  15 ;  see  Hall  v.  London,  Brighton,  and  South  Coast  Evnj.  Co., 
1885,  15  Q.  B.  p.  505,  where  the  history  of  the  legislation  which  led 
up  to  this  section  is  discussed),  and  also  to  hear  and  determine  any 
complaint  under  the  Ewy.  and  Canal  Traffic  Act,  1894,  with  respect 
to  any  increase  by  a  railway  company  of  a  rate  or  charge  since  1892, 
after  a  complaint  with  respect  thereto  has  been  made  to  and  considered 
by  the  Board  of  Trade  (57  &  58  Vict.  c.  54,  s.  1).  The  Commissioners 
may,  on  the  application  of  any  person  interested,  make  orders  with 
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respect  to  any  particular  description  of  traffic,  requiring  a  railway  or 
canal  company  to  distinguish  in  its  rate  books  how  much  of  each  rate  is 
for  conveyance,  including  tolls  for  the  use  of  the  railway  or  canal,  for 
the  use  of  carriages  or  vessels,  or  for  locomotive  power,  and  how  much 
is  for  other  expenses,  specifying  the  nature  and  detail  of  such  other 
expenses  (Act  of  1873,  s.  14;  Act  of  1888,  s.  34;  Act  of  1894,  s.  3). 

Protection  of  Canal  Traffic. — No  railway  company  or  canal  company, 
unless  expressly  authorised  by  an  Act  passed  before  1873,  may,  without 
the  sanction  of  the  Commissioners,  enter  into  any  agreement  whereby 
any  control  over  or  right  to  interfere  concerning  the  traffic  carried,  or 
rates  or  tolls  levied,  on  any  part  of  a  canal  is  given  to  the  railway 
company,  or  any  persons  connected  with  the  management  of  any  railway 
(Act  of  1873,  s.  16).  And  whenever  a  railway  company,  or  any  person 
on  its  behalf,  has  any  such  control  or  right  of  interference,  and  it  is 
proved  to  the  satisfaction  of  the  Commissioners  that  the  tolls,  rates, 
or  charges  levied  on  the  traffic  of,  or  for  the  conveyance  of  merchandise 
on,  the  canal  are  such  as  are  calculated  to  divert  the  traffic  from  the 
canal  to  the  railway,  to  the  detriment  of  the  canal  or  persons  sending 
traffic  over  it,  the  Commissioners  may,  on  the  application  of  any  person 
interested  in  the  traffic  of  the  canal,  make  an  order  requiring  the  tolls, 
rates,  or  charges  to  be  altered  and  adjusted  so  that  they  shall  be  reason- 
able as  compared  with  the  rates  and  charges  for  the  conveyance  of 
merchandise  on  the  railway ;  but  no  such  application  may  be  made  until 
the  Board  of  Trade  have  certified  that  the  applicant  is  a  fit  person  to 
make  the  application,  and  that  the  application  is  a  proper  one  to  be 
submitted  for  the  adjudication  of  the  Commissioners  (Act  of  1888, 
s.  38). 

Rates  and  Charges,  Provisional  Orders. — In  order  to  secure  greater 
uniformity  in  the  classifications  of  merchandise  traffic,  and  the  maxi- 
mum rates  and  charges  of  the  various  companies  under  their  special 
Acts,  the  Traffic  Act,  1888,  51  &  52  Vict.  c.  25,  provided  for  the 
revision  of  all  the  existing  classifications  and  rates  by  Provisional 
Orders  of  the  Board,  to  be  confirmed  by  Act  of  Parhament.  The 
24th  section  provided  that  notwithstanding  any  provision  in  any 
Act,  every  railway  company  should,  within  six  months  from  the 
passing  of  the  Act,  or  such  further  time  as  the  Board  of  Trade 
might  in  the  particular  case  permit,  submit  to  the  Board  of  Trade 
a  revised  classification  of  merchandise  traffic,  and  a  revised  schedule  of 
maximum  rates  and  charges  applicable  thereto,  proposed  to  be  charged 
by  such  company,  and  should  fully  state  in  such  classification  and 
schedule  the  nature  and  amounts  of  all  terminal  charges  proposed  to 
be  authorised  in  each  class  of  traffic,  and  the  circumstances  under  which 
such  terminal  charges  were  proposed  to  be  made ;  and  that,  in  the 
determination  of  the  terminal  charges,  regard  should  be  had  only  to 
the  expenditure  reasonably  necessary  to  provide  the  accommodation 
in  respect  of  which  such  charges  were  made  irrespective  of  the  outlay 
actually  incurred  by  the  company  in  providing  such  accommodation 
(sub-sees.  (1)  and  (2)).  The  section  further  provided,  that  if,  after 
hearing  all  parties  whom  the  Board  of  Trade  considered  entitled  to 
be  heard,  the  Board  of  Trade  should  come  to  an  agreement  with  the 
company,  it  should  embody  the  agreed  classification  and  schedule  in 
a  Provisional  Order,  and  procure  a  Bill  to  be  introduced  for  the 
confirmation  thereof;  and  in  any  case  in  which  a  company  failed  to 
duly  submit  a  classification  and  schedule,  or  in  which  the  Board  of 
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Trade  was  unable  to  come  to  an  agreement  with  the  company,  the 
Board  of  Trade  should  determine  the  classification  of  traffic  which,  in 
its  opinion,  ought  to  be  adopted  by  the  company,  and  the  schedule 
of  maximum  rates  and  charges,  including  terminal  charges,  which 
would,  in  its  opinion,  be  just  and  reasonable,  and  embody  such  classi- 
fication and  schedule  in  a  Provisional  Order,  and  procure  a  Bill  to  be 
introduced  for  the  confirmation  thereof  (sub-sees.  (4)-(7);  55  &  56 
Vict.  c.  44).  The  rates  and  charges  mentioned  in  the  Provisional 
Order  take  effect  from  the  time  when  the  Act  confirming  the  same 
comes  into  operation ;  and  the  Board  of  Trade  has  power,  on  the  applica- 
tion of  any  company  or  person,  to  subsequently  amend  the  classification 
and  schedule  by  adding  thereto  any  articles,  matters,  or  things  (sub-sees. 
(10)  and  (11)). 

Provisional  Orders  were,  during  1891  and  1892,  made  and  confirmed, 
in  pursuance  of  the  above  provisions,  in  respect  of  nearly  all  of  the 
railway  companies  in  the  United  Kingdom,  and  an  analysis  of  the  whole 
of  their  provisions,  enabling  a  comparison  to  be  made  between  the 
obligations  of  the  various  companies,  is  contained  in  Pari.  Paper,  1892 
[C.  6832]. 

These  Orders  divide  all  merchandise  traffic  into  8  classes — A,  B,  C, 
1, 2,  3,  4,  and  5 — the  rates  in  the  first  mentioned  groups  being  the  lowest, 
and  those  in  the  last  the  highest.  The  classification  was  arrived  at  by 
consideration  of  value,  liability  to  damage  in  transit,  weight  in  propor- 
tion to  bulk  {i.e.  specific  gravity),  and  cost  of  handling.  Thus  coal  and 
ironstone  fall  under  A,  bricks  under  B,  grain  under  C,  apples  under  1, 
bacon  under  2,  heavy  drapery  under  3,  meat  under  4,  and  cigarettes 
under  5.  The  rates  it  should  be  noted  are  maxima ;  the  actual  operative 
rates  are  in  many  cases  lower,  and  are  usually  arrived  at  by  removing 
a  commodity  to  a  lower  class.  The  Board  have  by  "  Determinations  " 
(St.  R.  &  0.,  Rev.  1904,  vol.  xi.,  "Railway,"  pp.  18-28)  under  sec.  24  (11) 
of  the  1888  Act,  amended  the  statutory  classification  (which  is  uniform 
for  all  railways)  by  adding  new  items  to  various  classes.  The  (maximum) 
"  station  terminals,"  i.e.  the  extra  charge  for  accommodation  at  a  terminal 
station,  and  "  service  terminals,"  i.e.  the  extra  charge  for  loading,  unload- 
ing, etc.,  are  prescribed  by  sees.  3, 4  (uniform  for  nearly  every  line)  of  each 
Order,  and  a  minimum  charge  for  short  distances  is  allowed  by  sec.  11 
(which  varies  for  different  lines).  Part  IV.  of  each  Order  deals  with 
exceptional  traffic.  Part  V.  with  perishable  merchandise  by  passenger 
train,  and  Part  VI.  with  small  parcels. 

In  a.  W.Bwy.  v.  Fhillifs  &  Co.,  Ltd.  (H.  L.),  [1908]  W.  N.  35,  it  was 
held  that  under  sec.  6  of  54  &  55  Vict.  c.  ccxii.  (G.  W.  Rwy.  Rates  and 
Charges  Order  Confirmation  Act,  1891),  any  question  of  demurrage 
for  the  detention  of  trucks  must  be  decided  by  arbitration  as  therein 
provided,  and  not  by  the  Court. 

The  book,  tables  or  other  document  in  use  for  the  time  being, 
containing  the  general  classification  of  merchandise  carried  on  any 
railway  must,  during  all  reasonable  hours,  be  open  to  the  inspection 
of  any  person,  without  the  payment  of  any  fee,  at  every  station  at 
which  merchandise  is  received  for  conveyance,  and  must  be  kept  on 
sale  at  the  principal  office  of  the  company,  at  a  price  not  exceeding 
one  shilling;  and  printed  copies  of  the  classification  of  merchandise 
traffic,  and  schedule  of  maximum  tolls,  rates,  and  charges  authorised, 
as  provided  by  the  Act  of  1888,  must  be  kept  for  sale  by  the  com- 
pany at  such  places  and  at  such  reasonable  price  as  the   Board  of 
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Trade  prescribes  (51  &  52  Vict.  c.  25.  s.  33  (l)and  (2)).  The  company 
is  also  bound,  within  a  week  after  an  application  in  writing  by  any  person 
interested  in  the  carriage  of  any  merchandise  which  has  been  or  is 
intended  to  be  carried  over  its  railway,  to  render  an  account  dividing 
the  charge  made  or  claimed  by  the  company  for  the  carriage  of  such 
merchandise,  and  distinguishing  the  charge  for  conveyance  over  the 
railway  from  the  terminal  charges  (if  any),  and  from  the  dock  charges 
(if  any),  and  if  any  terminal  charge  or  dock  charge  is  included  in 
the  account,  the  nature  and  detail  of  the  terminal  expenses  or  dock 
charges  in  respect  of  which  it  is  made  must  be  included  {ibid.,  subs. 
(3);  see  also  31  &  32  Vict.  c.  119,  s.  17).  Where  a  railway  company 
carries  merchandise  partly  by  land  and  partly  by  sea,  all  the  books, 
tables,  and  documents  touching  the  rates  of  charge,  which  are  kept 
at  any  port  in  the  United  Kingdom  used  by  the  vessels  which  carry  the 
sea  traffic,  must,  besides  containing  all  the  rates  charged  for  the  sea  traffic, 
state  what  proportion  of  any  through  rate  is  appropriated  to  conveyance 
by  sea,  distinguishing  such  proportion  from  that  which  is  appropriated 
to  the  conveyance  by  land  on  either  side  of  the  sea  (subs.  (5)).  And 
before  making  any  increase  in  the  tolls,  rates,  or  charges,  published  in 
the  books  required  to  be  kept  by  the  company  for  public  inspection, 
the  company  must  give,  by  publication  in  such  manner  as  the  Board 
of  Trade  prescribes,  at  least  fourteen  days'  notice  of  the  intended 
increase,  and  no  such  increase  has  effect  until  such  notice  has  been 
given  (subs.  (6)).  A  company  failing  to  comply  with  the  above  pro- 
visions is  liable,  for  every  day  during  which  the  offence  continues,  to 
a  penalty  not  exceeding  £5  (sub.  (7)). 

Jurisdiction  is  given  to  the  Commissioners  by  sec.  10  of  the  Traffic 
Act,  1888,  to  hear  and  determine  any  question  of  dispute  involving  the 
legality  of  any  toll,  rate,  or  charge,  in  respect  of  merchandise  traffic,  and 
to  enforce  payment  of  so  much  of  the  toll,  rate,  or  charge,  as  they  decide 
to  be  legal.  They  also  have  jurisdiction  to  hear  and  determine  any 
dispute  as  to  terminal  charges,  where  such  charges  are  not  fixed  by 
statute,  and  to  decide  what  is  a  reasonable  sum  to  be  paid  for  loading 
and  unloading,  covering,  collection,  delivery,  and  other  services  of  a  like 
nature  (Traffic  Act,  1873,  s.  15);  and  also,  whenever  merchandise  is 
received  or  delivered  by  a  company  at  a  siding  or  branch  railway  not 
belonging  to  the  company,  to  hear  and  determine  any  dispute  as  to  the 
allowance  or  rebate  to  be  made  from  the  rates  charged  to  the  consignor 
or  consignee,  in  respect  that  the  company  does  not  provide  station 
accommodation,  or  perform  terminal  services  (Traffic  Act,  1894,  s.  4). 
Whenever  any  person  receiving  or  sending  or  desiring  to  send  goods 
by  railway,  is  of  opinion  that  the  company  is  charging  him  an  unfair 
or  unreasonable  rate,  or  in  any  other  respect  treating  him  in  an 
oppressive  or  unreasonable  manner,  he  may  complain  to  the  Board, 
and  the  Board  may  call  upon  the  company  for  an  explanation,  and 
endeavour  to  settle  amicably  the  differences  between  the  complainant 
and  the  company.  The  Board  must  from  time  to  time  submit  to 
Parliament  reports  of  the  complaints  made  under  the  provisions  of  this 
section,  and  the  results  of  the  proceedings  taken  in  relation  to  such 
complaints  (1888  Act,  s.  31  (4)). 

In  consequence  of  several  railway  companies  having,  during  1893, 
increased  many  of  their  rates  to  the  maximum  rates  allowed  by  the 
Provisional  Orders  made  in  pursuance  of  sec.  24  of  the  1888  Act,  the 
provisions  of  that  Act  were  amended  by  the  Traffic  Act,  1894,  57  &  58 
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Vict.  c.  54.  The  effect  of  sec.  1  (1)  of  the  Act  of  1894  is,  that  where 
any  rate  or  charge  has,  since  December  31,  1892,  been  directly  or 
indirectly  increased,  or  is  in  future  directly  or  indirectly  increased,  and 
a  complaint  is  made  that  the  rate  or  charge  is  unreasonable,  the  burden 
of  proving  that  the  increase  is  reasonable  lies  on  the  company,  and  it  is 
not  sufficient  to  show  that  the  rate  or  charge  is  within  any  limit  fixed 
by  a  Provisional  Order  or  Act  of  Parliament.  Where,  after  December 
31,  1892,  a  rate  was  reduced  but  subsequently  increased,  but  not  higher 
than  it  had  been  in  1892,  the  increase  has  been  held  to  be  within 
sec.  1  (1)  {North  Staffordshire  Colliery  v.  North  Staffordshire  Ewy.,  etc. 
(C.  A.),  [1907]  2  K.  B.  191). 

The  Commissioners  have  jurisdiction  to  hear  and  determine  any 
complaint  with  respect  to  any  such  increase,  but  not  until  a  complaint 
has  been  made  to  and  considered  by  the  Board  of  Trade  under  sec.  31 
of  the  Act  of  1888 ;  and  if  the  complaint  is  made  to  the  Commissioners 
within  a  year  from  the  discovery  by  the  complainant  of  the  increase, 
they  may  award  him  such  damages  as  they  find  him  to  have  sustained 
(Act  of  1894,  s.  1  (3)  and  (5);  Act  of  1888,  s.  12).  Subject  to  any 
regulations  made  by  the  Board  of  Trade,  every  railway  company  must 
keep  the  books,  schedules,  or  other  papers,  specifying  all  the  rates, 
charges,  and  conditions  of  transport  in  use  on  December  31,  1892,  open 
for  inspection  at  its  head  office,  and  must  upon  demand  supply  copies 
of,  or  extracts  from,  such  books,  schedules,  and  papers  (Act  of  1894, 

8.  1  (2)). 

It  is  not  a  condition  precedent  to  a  railway  company  making  a 
charge  for  services  rendered  at  a  siding  not  belonging  to  them  that  an 
arbitrator  shall  first  have  determined  that  the  charge  so  proposed  to  be 
made  is  reasonable;  and  the  jurisdiction  conferred  upon  the  Commis- 
sioners by  sec.  4  of  the  Rwy.  and  Canal  Traffic  Act  to  settle  a  dispute 
as  to  what  were  just  rebates  to  be  allowed  from  a  rate  charged  to 
traders  necessarily  included  power  to  determine  whether  the  charge 
made  for  siding  services  was  reasonable  or  not  {Coioan  v.  North  British 
Bwy.,  1902,  4  F.  334  (Court  of  Session)).  As  to  sidings  "not  belonging 
to  the  company,"  see  Huntington  v.  Lancashire  and  Yorkshire  Bvjy.,  1903, 
11  Ewy.  &  Can.  Traf.  Cas.  237,  C.  A. ;  and  Girardot  v.  G.  E.  Rwy.,  1903, 
11  Rwy.  &  Can.  Traf.  Cas.  244,  Rwy.  Com.).  As  to  date  from  which  rebate, 
granted  under  sec.  4  of  1894  Act,  is  recoverable,  see  Gilstrajp,  Earp  & 
Co.  v.  G.  N.  Ewy.,  1903,  11  Rwy.  &  Can.  Traf.  Cas.  265,  Rwy.  Com. 

Where  there  is  an  enhancement  of  rates  for  the  carriage  of  minerals 
or  merchandise,  it  is  incumbent  on  the  railway  company  making  such 
extra  charges  to  show  that  there  has  been  a  proportionate  increase  in 
the  cost  of  working  the  section  of  the  line  over  which  the  goods  are 
carried  {South  York  Coal  Owners  Association  Co.  v.  Midland  Bwy.  Co., 
10  Rwy.  &  Can.  Traf.  Cas.  28).  And  it  is  not  admissible  to  charge  on 
extra  mileage,  or  station  fees,  or  make  special  or  enhanced  rates  for 
services  rendered  by  a  railway  company  on  their  own  lines,  in  con- 
nection with  the  discharge  or  collection  of  traffic  at  private  sidings 
{Tennant  v.  Caledonian  Rwy.,  1898,  10  Rwy.  &  Can.  Traf.  Cas.  194;  Port- 
way  V.  Colne  Valley  Rwy.,  1899,  10  Rwy.  &  Can.  Traf.  Cas.  211 ;  N 
Staff.  Rimj.  Co.  v.  Salt  Union,  Ltd.,  1898,  10  Rwy.  &  Can.  Traf.  Cas.  161 ; 
M.  S.  L.  Rwy.  V.  Ridcock,  1896,  10  Rwy.  &  Can.  Traf.  Cas.  150). 

On  the  law  as  it  stood  before  the  passing  of  the  Private  Sidings 
Act,  1904  (which,  see  C  above,  provided  for  facilities  as  to  such  sidings), 
where  a  railway  company  was  not  bound  to  provide  trucks  for  the 
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conveyance  of  merchandise  of  a  particular  description  {Salt  Union  v. 
N.  Staff.  Rwy.  (No.  2),  1898,  10  Ewy.  &  Can.  Traf.  Cas.  224),  or  where 
there  was  no  existing  connection  between  a  private  siding  and  the 
company's  lines,  the  company  was  not  under  a  duty  to  grant  the  owners 
of  a  private  siding  new  facilities  for  access  to  their  line,  unless  the 
proprietors  of  the  siding  required  such  access  for  the  purpose  of  running 
their  own  locomotives  or  waggons  on  the  company's  lines  {Lancashire 
Brick  and  Terra  Cotta  Co.  v.  Lancashire  and  York.  Bwy.  Co.,  [1902] 
1  K.  B.  651),  and  lines  within  the  area  of  a  dock  estate,  though  com- 
municating with  the  permanent  way  of  a  railway  company  were  not 
continuous  lines  of  railway  communication  for  the  purposes  of  "  through  " 
rates  {London  and  Lndia  Dock  Co.  v.  Great  Eastern  Ewy.,  [1902]  1  K.  B. 
568). 

Where  railways  are  amalgamated  the  tolls  are  to  be  calculated  as  if 
the  lines  had  originally  formed  one  system  (Rwy.  Clauses  Act,  1845, 
s.  91).  As  to  division  of  rates  between  companies  in  case  of  running 
powers,  see  14  below.  Sees.  3,  4  of  the  Eegulation  Act,  1840,  empower 
the  Board  of  Trade  to  require  returns  of  tolls,  rates,  and  charges. 

E.  Undue  Preference. 

The  Rwys.  Clauses  Act,  1845,  s.  90,  which  gives  power  to  vary  the 
tolls  authorised  by  the  special  Act,  provides  that  all  such  tolls  shall  be 
charged  equally  to  all  persons,  in  respect  of  all  passengers  and  of  all 
goods  or  carriages  of  the  same  description,  and  conveyed  or  propelled  by 
a  like  carriage  or  engine,  passing  only  over  the  same  portion  of  the  line 
under  the  same  circumstances ;  and  no  reduction  or  advance  in  any  such 
tolls  shall  be  made  either  directly  or  indirectly  in  favour  of  or  against 
any  particular  company  or  person  travelling  upon  or  using  the  railway. 
The  effect  of  this  proviso  is  that  no  reduction  or  advantage  may  be 
allowed  to  any  person  which  is  not  also  allowed  to  other  persons 
requiring  similar  services;  and  it  is  immaterial  that  the  allowance  is 
made  in  order  to  compete  with  another  company,  whose  railway  is  more 
favourably  situated  for  receiving  the  traffic  of  the  person  who  is  granted 
such  allowance  {L.  &  N.-W.  Rwy.  v.  Evershed,  1878,  3  App.  Cas.  1029). 
Nor  is  a  company  entitled  to  charge  carriers  higher  rates  for  the  convey- 
ance of  packed  parcels,  or  any  other  description  of  goods,  than  it  charges 
other  members  of  the  public  for  goods  of  the  same  description  {G.  W. 
Rwy.  V.  Sutton,  1869,  L.  R.  4  H.  L.  226  ;  see  also  Ford  v.  L.  &  S.-  W.  Rwy., 
1890,  60  L.  J.  Q.  B.  130).  But  the  proviso  applies  only  to  goods,  etc., 
conveyed  between  the  same  points  of  arrival  and  departure,  and  passing 
over  no  other  part  of  the  line,  and  does  not  prohibit  a  company  from 
charging  one  uniform  set  of  rates  for  the  carriage  of  goods  from  different 
points  along  the  line,  or  for  charging  disproportionate  rates  for  unequal 
distances  {Denaly  Main  Colliery  Co.  v.  M.  S.  &  L.  Rwy.,  1885,  11  App. 
Cas.  97).  Nor  does  the  proviso  prevent  a  company  from  making  a 
special  charge  for  the  carriage  of  goods  over  its  railway,  in  pursuance  of 
a  traffic  agreement  made  with  another  railway  company  under  sec.  87 
of  the  Act  {Hull  and,  Barnsley  Rwy.  v.  Yorkshire  Coal  Co.,  1886,  18 
Q.  B.  D.  761). 

In  order  to  establish  an  inequality  of  rates  under  this  section  it  is 
necessary  to  show  that  some  persons  had  in  fact  been  charged  at  a  lower 
rate,  the  existence  of  a  lower  rate  upon  the  rate-book  being  no  evidence 
thereof  {Taylor  v.  Metrop.  Rwy.  Co.,  1906,  Div.  Court,  W.  N.  100). 
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The  Traffic  Act,  1854,  s.  2,  provides  that  no  railway  or  canal 
company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  nor 
shall  any  such  company  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever.  And  the  Kegu- 
lation  Act,  1868,  s.  16,  provides  that  where  a  railway  company  is 
authorised  to  work  steam  vessels  for  carrying  on  a  communication 
between  any  towns  or  ports,  the  tolls  shall  be  charged  to  all  persons 
equally,  and  no  reduction  or  advance  shall  be  made  in  favour  of  or 
against  any  person  using  the  steam  vessels  in  consequence  of  his 
travelling  or  not  travelling  on  the  railway,  or  in  favour  of  or  against 
any  person  using  the  railway  in  consequence  of  his  using  or  not  using 
the  steam  vessels ;  and  where  an  aggregate  sum  is  charged  for  the  con- 
veyance of  a  passenger  by  a  steam  vessel  and  on  the  railway,  the  ticket 
shall  distinguish  the  amount  charged  for  conveyance  by  the  vessel  from 
the  amount  charged  for  conveyance  on  the  railway.  The  section  also 
extends  the  provisions  of  the  Act  of  1854  to  such  steam  vessels,  and  to 
the  traffic  carried  on  thereby;  and  the  Traffic  Act,  1888,  s.  28,  further 
extends  such  provisions  to  traffic  by  sea  in  any  vessels  belonging  to 
or  chartered  by  a  railway  company,  or  in  which  any  such  company 
procures  merchandise  to  be  carried. 

It  is  the  duty  of  the  Court,  when  undue  preference  is  complained  of, 
to  take  into  consideration  all  the  circumstances  affecting  the  case.  Of 
the  circumstances  upon  which  a  railway  company  is  entitled  to  rely 
none  is  more  convincing  than  the  fact  that  there  is  a  shorter  com- 
peting route  with  which  the  company  have  to  reckon  (Abram  Coal  Co. 
V.  Great  Central  Bwy.,  1905,  21  T.  L.  K.  264). 

Any  person  directly  prejudiced  by  the  breach  of  the  statutory  duty 
imposed  on  a  railway  company  to  give  similar  treatment  to  all  similar 
traffic  can  apply  to  the  Commissioners  for  an  order  to  remedy  the 
grievance.  Hence  a  wharfinger,  who  has  an  interest  in  the  goods 
carried,  can  complain  of  undue  preference  given  to  a  competing 
wharfinger  (Forwood  v.  G.  N.  Bwij.,  1906,  12  Ewy.  &  Can.  Traf.  Cas.  89). 
Whether  in  relation  to  passenger  or  goods  traffic,  it  is  a  condition  pre- 
cedent, alike  to  the  recovery  of  tolls  and  the  avoidance  of  liability  in 
certain  cases  of  undue  preference,  that  there  should  be  due  publication 
of  such  tolls,  in  conformity  with  the  provisions  of  the  various  railway 
Acts  relating  respectively  to  goods  and  passengers  {Daldy  &  Co.  v. 
Midland  Bwy.  Co.,  1900,  10  Ewy.  &  Can.  Traf.  Cas.  303).  Nor  must  a 
railway  company  exhibit  an  "  undue  preference  "  by  grouping  together 
at  one  mileage  rate  distant  towns  with  those  geographically  nearer  to  the 
same  terminus  ad  quern  {Carrickfergus  Harhour  Commissioners  v.  Belfast 
and  Northern  Co.  Bwy.,  1897,  10  Ewy.  &  Can.  Traf.  Cas.  74). 

What  is  an  undue  preference  within  the  meaning  of  the  above 
enactments  is  a  question  of  fact  to  be  decided  by  the  Commissioners. 
Whenever  it  is  shown  that  the  company  charges  one  trader  or  class  of 
traders,  or  the  traders  in  any  district,  lower  tolls,  rates,  or  charges  for 
the  same  or  similar  services  than  it  charges  to  other  traders,  or  makes 
any  difference  in  treatment  in  respect  of  any  such  trader  or  traders,  the 
burden  of  proving  that  such  lower  charge  or  difference  in  treatment  does 
not  amount  to  an  undue  preference  lies  on  the  company  (51  &  52  Vict, 
c.  25,  s.  27).     In  deciding  whether  a  lower  charge  or  difference  in  treat- 
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ment  does  or  does  not  amount  to  an  undue  preference,  the  Commissioners 
may,  in  addition  to  any  other  considerations  affecting  the  case,  take 
into  consideration  whether  such  lower  charge  or  difference  in  treatment 
is  necessary  for  the  purpose  of  securing  in  the  interests  of  the  public  the 
traffic  in  respect  of  which  it  is  made,  and  whether  the  inequality  cannot 
be  removed  without  unduly  reducing  the  rates  charged  to  the  com- 
plainant; but  no  company  may  make,  nor  may  the  Commissioners 
sanction,  any  difference  in  the  tolls,  rates,  or  charges  made  for,  or  any 
difference  in  the  treatment  of,  home  and  foreign  merchandise,  in  respect 
of  the  same  or  similar  services  (ibid.).  The  fact  that  a  trader  has  access 
to  a  competing  route  for  his  goods  may  be  taken  into  consideration  in 
deciding  whether  lower  rates  constitute  an  undue  preference  (Phipps  v. 
X.  &  N.-W.  Rwy.,  [1892]  2  Q.  B.  229). 

The  Commissioners  have  power  to  direct  that  no  higher  charge  shall 
be  made  to  any  person  for  services  in  respect  of  merchandise  carried 
over  a  less  distance  than  is  made  to  any  other  person  for  similar  services 
in  respect  of  the  like  description  and  quantity  of  merchandise  carried 
over  a  greater  distance  on  the  same  line  of  railway  (Act  of  1888, 
s.  27  (3);  see  Liverpool  Corn  Association  v.  L.  &  N.-W.  Rwy.  Co., 
[1891]  1  Q.  B.  120). 

Notwithstanding  any  provision  in  any  general  or  special  Act,  a  com- 
pany, for  the  purpose  of  fixing  the  rates  to  be  charged  for  the  carriage 
of  merchandise,  may  group  together  any  number  of  places  in  the  same 
district,  situated  at  various  distances  from  any  point  of  destination  or 
departure,  and  charge  uniform  rates  to  and  from  all  places  comprised  in 
the  group,  provided  the  distances  are  not  unreasonable,  and  the  group 
rates  charged  are  not  such  as  to  create  an  undue  preference  (Act  of 
1888,  s.  29).  Where  certain  works  were  eighteen  miles  from  a  junction, 
and  other  works  thirty-eight  miles  therefrom,  and  the  company  grouped 
such  works  together  at  a  uniform  rate,  it  was  held  that  they  were  so  far 
apart  that  the  group  rate  created  an  undue  preference  {North  Lonsdale 
Iron  Co.  V.  Fnrness  Rwy.,  1891,  60  L.  J.  Q.  B.  419). 

Whenever  the  Commissioners  have  jurisdiction  to  hear  and  deter- 
mine any  matter,  they  may,  in  addition  to  or  in  substitution  for  any 
other  relief,  award  to  the  complainant  such  damages  as  they  find  him 
to  have  sustained ;  but  damages  may  not  be  awarded  unless  complaint 
has  been  made  to  the  Commissioners  within  a  year  from  the  discovery 
by  the  party  aggrieved  of  the  matter  complained  of ;  and  in  cases  of 
complaint  of  undue  preference,  no  damages  may  be  awarded  if  the  rates, 
complained  of  have,  for  the  period  during  which  they  have  been  in 
operation,  been  duly  published  in  the  rate-books  of  the  company  kept 
at  its  stations  in  accordance  with  sec.  14  of  the  Traffic  Act,  1873  {ante), 
unless  and  until  the  party  complaining  has  given  written  notice  to  tha 
company  requiring  it  to  remedy  the  matter  of  complaint,  and  the  com- 
pany has  failed,  within  a  reasonable  time,  to  comply  with  such  require- 
ments in  such  a  manner  as  the  Commissioners  think  reasonable  (Traffic 
Act,  1888,  ss.  12  and  13).  No  action  will  lie  in  respect  of  any  breach 
of  sec.  2  of  the  1854  Act,  or  the  amending  Acts,  with  respect  to  undue- 
preference;  and  therefore  a  trader  who  pays,  under  protest,  rates  in 
excess  of  those  charged  to  another  trader  for  similar  traffic  cannot, 
upon  its  being  decided  by  the  Commissioners  that  the  lower  rates  con- 
stitute an  undue  preference,  set  off  or  counterclaim,  in  an  action  by  the 
railway  company,  the  amounts  so  paid  in  excess  {Rhymney  Rwy.  v. 
Rhymney  Iron  Co.,  1890,  25  Q.  B.  D.  146 ;  Lancashire  and  Yorkshire- 
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Rwy.  V.  Greemvood,  1888,  21  Q.  B.  D.  215).  The  only  remedy  in  such 
a  case  is  to  apply  to  the  Commissioners  for  damages — as  to  their  power 
to  award  damages,  see  18  below.  An  action  may,  however,  be  main- 
tained for  the  recovery  of  amounts  overcharged  in  contravention  of 
sec.  90  of  the  Ewys.  Clauses  Act,  1845  (ante),  and  paid  under  protest 
(Z.  &  N.-W.  Rwy.  V.  Evershed,  1878,  3  App.  Cas.  1029;  G.  W.  Rwy.  v. 
Sutton,  1869,  L.  K.  4  H.  L.  226). 

r.  Cheap  Trains  and  Passenger  Duty. 

Parliamentary  Trains. — The  Eegulation  Act,  1844,  provided  (ss.  6-10) 
for  "  parliamentary  trains,"  i.e.  a  daily  train  from  one  end  of  the  line  to 
the  other,  stopping  at  every  station,  at  a  minimum  speed  of  twelve  miles 
an  hour  and  a  maximum  charge  of  Id.  per  mile.  These  provisions  were 
amended  by  21  &  22  Vict.  c.  75,  ss.  1,  2.  In  1883  these  provisions  were 
repealed  except  as  to  Ireland,  and  parliamentary  trains  were  abolished 
in  1883,  an  obligation  to  provide  sufficient  accommodation  at  Id.  per 
mile  being  substituted. 

Workmen's  Trains. — These  trains  originated  with  a  statutory  obliga- 
tion imposed  in  1864  on  the  G.  E.  Ewy.  to  carry  workmen  long  distances 
for  a  small  fare  in  return  for  a  release  from  their  rehousing  obligations 
as  to  the  Liverpool  Street  station,  etc.  By  the  Cheap  Trains  Act,  1883, 
s.  3  (46  &  47  Vict.  c.  34),  a  statutory  duty  is  cast  upon  railway  companies 
to  provide  (between  the  hours  of  6  p.m.  and  8  a.m.),  at  such  times  of  starting 
and  at  such  fares  as  may  be  adjudged  reasonable  by  the  Board  (who  may, 
if  required  by  a  company  concerned,  refer  the  matter  to  the  Commis- 
sioners), proper  and  sufficient  trains  for  the  accommodation  of  workmen, 
including  letter-sorters  and  postmen  (In  re  Fawcett  Association,  and 
L.  B.  &  S.  C.  Rwy.,  1899,  19  Ewy.  &  Can.  Traf.  Cas.  299),  going  to  and 
returning  from  their  work.  Nor  is  the  fact  that  such  trains  cannot  be 
run  at  a  remunerative  profit  a  matter  which  will  restrain  the  Court 
from  enforcing  the  provisions  of  the  Act  (In  re  London  Reform  Union  v. 
G.  E.  Rwy.,  1899, 10  Ewy.  &  Can.  Traf.  Cas.  280).  But  in  order  to  compel 
a  railway  company  to  run  trains  in  conformity  with  the  requirements 
of  the  Cheap  Trains  Act,  it  must  be  shown,  to  the  satisfaction  of  the 
Commissioners,  that  there  is  an  actually  existing  working-class  public 
who  require  such  facilities,  railway  companies  not  being  bound  to  anti- 
€ipate  or  encourage  a  possible  future  traffic,  at  unremunerative  rates,  in 
■any  particular  district  by  running  such  trains  (In  re  London  Reform 
Union  v.  G.  N.  and  North  London  Rwys.,  1899, 10  Ewy.  &  Can.  Traf.  Cas. 
293).  See  recent  Eeports  of  Select  Committee  on  workmen's  trains, 
Pari.  Papers  (1903,  297;  1904,  305;  1905,  270). 

Passenger  Duty. — The  Stage  Carriages  Act,  1832,  2  &  3  Will.  iv. 
<3.  120,  did  not  treat  a  railway  carriage  as  a  stage  carriage  (s.  5),  but 
imposed  a  duty  of  Jd.  per  mile  on  every  four  railway  passengers  (s.  4, 
Sched.  A).  This  was  repealed  by  the  Eailway  Passenger  Duty  Act, 
1842,  5  &  6  Vict.  c.  79,  which  imposed  a  duty  of  five  per  cent,  upon 
all  sums  received  or  charged  for  the  hire,  fare,  or  conveyance  of  all 
passengers  conveyed  upon  any  railway.  Where  a  company  is  prohibited 
by  its  special  Act  from  charging  more  than  a  certain  sum  per  mile,  to 
include  all  expenses  incidental  to  the  conveyance  of  passengers  except 
Government  duty,  and  the  company  makes  an  extra  charge,  in  addition 
to  the  fare,  in  order  to  cover  the  duty,  the  Crown  is  entitled  to  duty  on 
the  whole  of  the  sum  received  from  the  passenger,  even  if  it  exceeds 
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the  maximum  charge  fixed  by  the  special  Act ;  and  duty  is  also  payable 
on  extra  charges  made  for  sleeping  accommodation  (A.-G,  v.  L.  &  iV".-  W. 
Rwy.,  1881,  6  Q.  B.  D.  216). 

Under  this  section  the  company  actually  receiving  the  money  are 
to  keep  the  amount  and  pay  the  duty  though  they  may  receive  it 
merely  as  agents  for  another  company  {G.  W.  Rivy.  Co.  v.  A.-G.,  1866, 
L.  E.  1  H.  L.  1).  Where,  however,  for  purposes  of  extra  profit,  a  railway 
company,  by  means  of  a  slightly  increased  rate,  seeks  to  discriminate 
between  workmen  and  other  passengers  travelling  in  third-class  carriages, 
the  exemption  from  passenger  duty  (1842  Act,  s.  2,  and  schedule),  under 
the  provisions  of  the  1883  Act,  s.  2,  subs.  1  (see  Workmen's  Trains  siboye), 
applies  only  to  such  fares  as  do  not  exceed  the  rate  of  Id.  a  mile  (A.-G. 
V.  Furness  Bwy.,  [1899]  2  Q.  B.  267).  As  to  light  railways,  see  20 
below. 

G.  Duty  to  Carry  Mails  and  Forces. 

Didy  to  Carry  Mails. — The  obligation  to  carry  mails  was  first  imposed 
on  railway  companies  by  the  Ewys.  (Conveyance  of  Mails)  Act,  1838, 
1  &  2  Vict.  c.  98.  That  Act  provides  that  in  all  cases  of  railways  by 
which  passengers  or  goods  are  conveyed,  whether  the  carriages  are 
drawn  or  impelled  by  steam,  by  locomotive  or  stationary  engines,  or  by 
animal  or  other  power  whatsoever,  the  Postmaster-General,  by  notice 
in  writing  to  the  railway  company,  may  require  that  the  mails  shall  be 
conveyed  and  forwarded  on  the  railway,  either  by  ordinary  or  special 
trains,  at  such  times  in  the  day  or  night  as  the  Postmaster-General 
shall  direct,  together  with  the  guards  in  charge  thereof,  and  any  other 
officers  of  the  Post  Office ;  and  thereupon  the  company  must,  at  its  own 
cost,  provide  sufficient  carriages  and  engines  for  the  conveyance  of  such 
mails  to  the  satisfaction  of  the  Postmaster-General,  and  receive  and 
convey,  by  ordinary  or  special  trains,  or  otherwise,  as  need  may  be,  all 
such  mails  as  shall  for  that  purpose  be  tendered,  together  with  the 
guards  in  charge  thereof,  and  any  other  officers  of  the  Post  Office,  sub- 
ject to  such  reasonable  regulations  and  restrictions  as  to  speed,  places, 
times  and  duration  of  stoppages,  and  times  of  arrival,  as  the  Postmaster- 
General  shall  from  time  to  time  direct  (s.  1).  An  officer  of  the  Post 
Office  travelling  with  the  mails  is  entitled  to  an  action  for  negligence 
against  the  company  {Collett  v.  L.  &  N.-W.  Bwy.,  1851,  20  L.  J.  Q.  B. 
411).  As  to  the  rate  of  speed  which  may  be  required,  see  also  Eegulation 
Act,  1844,  s.  11. 

The  Postmaster-General  may  also  require  that  the  whole  of  the 
inside  of  any  carriage  used  for  the  conveyance  of  mails  shall  be 
exclusively  appropriated  for  that  purpose  (1838  Act,  s.  2);  or  that 
separate  carriages  shall  be  provided  by  the  company  for  the  purpose  of 
sorting  letters  {ibid.,  s.  3) ;  or  that  the  mails,  instead  of  being  conveyed 
in  carriages  provided  by  the  company,  shall  be  carried  on  the  railway 
in  H.M.'s  mail-coaches  or  mail-carts  {ihid.y  s.  4);  or  that  any  mails 
shall  be  conveyed  and  forwarded  by  the  company,  without  any  guard 
or  other  officer  from  the  Post  Office  being  sent  with  them  (10  &  11  Vict, 
c.  85,  s.  16);  or,  where  the  mails  are  forwarded  by  a  special  train,  that 
the  whole  of  such  special  train  shall  be  appropriated  to  the  service  of 
the  Post  Office  exclusively  of  all  other  traffic,  except  such  as  the  Post- 
master-General may  sanction  (Eegulation  Act,  1868,  s.  36).  And  the 
Postmaster-General  may  send  any  mail-guard  with  bags  not  exceeding 
the  weight   of  luggage   allowed   to   other  passengers,  or  subject  to 
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the  general  rules  of  the  company  for  any  excess  of  that  weight,  by 
any  train  other  than  a  mail  train,  upon  the  same  conditions  as  other 
passengers  (Regulation  Act,  1844,  s.  11).  It  would  seem  (see  Lord 
Advocate  v.  Edinburgh,  Perth,  and  Dundee  Rwy.,  1851,  13  Sc.  Sess.  Ca., 
2nd  series,  907)  that  the  company  would  not  be  entitled  to  prevent  the 
mail-guard  changing  his  mail-bags  at  every  station  at  which  the  train 
stops,  although  probably  an  ordinary  passenger  would  not  be  entitled  so 
to  change  his  luggage. 

The  Traffic  Act,  1873,  further  provides  (s.  18)  that  every  railway 
company  shall  convey  by  any  train  all  such  mails  as  may  be  tendered 
for  conveyance  by  such  train,  whether  the  mails  are  under  the  charge 
of  a  guard  or  not,  and  notwithstanding  that  no  notice  requiring  mails 
to  be  conveyed  has  been  given  by  the  Postmaster-General ;  and  shall 
afford  all  reasonable  facilities  for  the  receipt  and  delivery  of  mails  at 
any  station  without  requiring  them  to  be  booked  or  interposing  any 
other  delay ;  and,  where  the  mails  are  in  charge  of  a  guard  appointed 
by  the  Postmaster-General,  shall  permit  such  guard  to  receive  or 
deliver  them  at  any  station  by  himself  or  his  assistants,  rendering 
him  nevertheless  such  aid  as  he  may  require.  And  also  that,  where 
a  railway  company  "  uses,  maintains,  or  works  steam  vessels  for  carry- 
ing on  a  communication  between  any  towns  or  ports"  (see  Greenock 
and  Wemyss  Bay  Rwy.  v.  Caledonian  Bwy.  Co.,  1875,  2  N.  &  Mac.  227, 
at  p.  233),  all  statutory  provisions  as  to  the  conveyance  of  mails  by 
railways  shall,  as  far  as  applicable,  extend  to  such  steam  vessels  (s.  20). 
The  Commissioners  (see  18  below)  have  jurisdiction  to  enforce  the 
provisions  of  the  Act  {ihid.,  s.  6;  51  &  52  Vict.  c.  25,  s.  8). 

Enforcement  of  Post  Office  Requirements. — The  company  and  its 
servants  must  obey  all  reasonable  regulations  made  from  time  to  time 
by  the  Postmaster-General,  or  such  officer  as  he  shall  nominate,  respect- 
ing the  conveyance,  delivering,  and  leaving  of  the  mails,  guards,  and 
officers  of  the  Post  Office,  on  the  railway,  or  on  the  line  thereof :  pro- 
vided that  no  officer  or  servant  of  the  Post  Office  may  interfere  with  or 
give  orders  to  the  engineer  or  other  person  having  charge  of  any  engine 
on  the  railway ;  but  if  any  cause  of  complaint  arises,  it  must  be  stated 
to  the  officer  of  the  company  having  charge  of  the  train,  or  the  chief 
officer  at  any  station ;  and  the  company  is  wholly  responsible  in  case  of 
any  default  or  neglect  on  the  part  of  its  servants  to  comply  with  any  of 
such  regulations  (1838  Act,  s.  5). 

The  Postmaster-General  may  require  any  railway  company  to  give 
a  bond  in  such  sum  and  in  such  form  as  he  thinks  fit,  as  security  for 
the  due  observance  and  performance  by  the  company,  its  servants  and 
agents,  of  all  matters  required  by  the  1838  Act,  to  be  observed  and 
performed ;  and  such  bond  must  be  renewed  whenever  it  becomes 
forfeited,  and  also  whenever  the  Postmaster-General  requires  it  to  be 
renewed  (s.  13).  Under  this  section  a  railway  company  was  ordered 
to  execute  a  bond  without  any  proviso  protecting  them  in  case  of  being 
prevented  performing  their  duty  by  reason  of  the  neglect  of  a  servant  of 
the  Post  Office  {A.-G.  v.  L.  &  N.-  W.  Bwy.,  1859,  Johns.  29).  The  penalty 
for  refusing  or  neglecting  to  duly  give  or  renew  such  bond  is  £100  for 
every  day's  default  (ibid.);  and  the  penalty  for  refusing  or  neglecting  to 
carry  the  mails  and  comply  with  all  the  other  provisions  of  such  Act  is 
£20  for  every  offence,  without  prejudice  to  any  liability  of  the  company 
under  any  such  bond  (s.  12), 

Bemimeration  of  Company. — The  company  is  entitled  to  receive  such 
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reasonable  remuneration,  to  be  paid  by  the  Postmaster-General,  for  any 
services  performed  with  respect  to  the  conveyance  of  mails,  as  may  be 
agreed  on  between  the  Postmaster-General  and  the  company ;  or,  in  case 
of  difference,  then  such  remuneration  as  may  be  determined  by  the 
award  of  two  arbitrators,  one  to  be  nominated  by  the  Postmaster- 
General  and  the  other  by  the  company,  and  if  such  arbitrators  cannot 
agree,  then  by  the  award  of  an  umpire,  to  be  appointed  by  the  arbitrators 
before  they  enter  on  the  inquiry  {ibid.,  ss.  6,  16-18 ;  Traffic  Act,  1873, 
s.  19);  provided  that  either  party  may  require  that  the  difference  shall 
be  referred  to  the  Commissioners  instead  of  to  arbitration  (56  &  57  Vict. 
c.  38,  s.  1).  Any  difference  so  referred  to  the  Commissioners  may,  with 
their  sanction,  be  heard  and  determined  by  the  two  appointed  Commis- 
sioners, whose  order  is  enforceable  accordingly  {ibid.,  s.  4 ;  see  18  below). 
As  to  measure  of  railway  company's  remuneration,  see  JVater/ord, 
Limerick,  and  Western  Ewy.  v.  Postmaster-General,  1903, 11  Ewy.  &  Can. 
Traf.  Cas.  77 ;  Bwy.  Commrs.  &  G.  W.  Ewy.  v.  Postmaster-General,  1906, 
12  Ewy.  &  Can.  Traf.  Cas.  11. 

The  Postmaster-General  may  terminate  all  or  any  of  such  services 
by  giving  six  months'  notice  to  the  company ;  or  without  notice,  subject 
to  the  payment  of  compensation  for  all  loss  occasioned  to  the  company 
thereby ;  the  amount  of  such  compensation  to  be  ascertained  in  the  same 
manner  as  the  remuneration  of  the  company  (1838  Act,  ss.  8,  9). 

Parcel  Posi^.— Under  the  Post  Office  (Parcels)  Act,  1882,  45  &  46  Vict. 
c.  74,  the  companies  are  bound  to  convey  for  the  Post  Office  parcels  for 
certain  remuneration,  retaining  the  right  to  carry  parcels  themselves. 

Duty  to  Convey  Naval,  Military,  and  Police  Forces. — The  duty  of  con- 
veying troops,  etc.,  was  first  imposed  on  railway  companies  by  sec.  20  of 
the  Eegulation  Act,  1842.  That  section  and  sec.  12  of  the  1844  Eegu- 
lation  Act  amending  it  were  repealed  except  as  to  Ireland  in  1883. 

The  Cheap  Trains  Act,  1883,  s.  6,  provides  that  for  the  purpose  of 
moving  by  railway,  on  any  occasion  of  the  public  service,  any  of  the 
officers  or  men  in  H.M.'s  navy  or  royal  naval  volunteers,  or  in  H.M.'s 
regular,  reserve,  or  auxiliary  (or  territorial  (7Edw.  vii.  c.  9,  s.  28,  Sched.  1)), 
forces  for  the  time  being  subject  to  military  law,  or  of  any  police  (but 
as  to  a  constable  acting  as  an  inspector  of  weights  and  measures,  see 
Spencer  v.  L.  &.  iV.-  W.  Rwy.,  [1898]  1  Q.  B.  643)  force,  every  railway 
company  shall,  on  the  production  of  a  route  duly  signed  for  the  convey- 
ance of  the  forces,  provide  conveyance  for  them  and  their  personal 
luggage,  and  also  for  any  public  baggage,  stores,  arms,  ammunition,  and 
other  necessaries  and  things,  whether  actually  accompanying  the  forces 
or  not,  at  all  usual  times  at  which  passengers  are  conveyed  by  the  com- 
pany, on  such  terms  as  may  be  agreed  between  the  company  and  the 
Secretary  of  State,  Admiralty,  or  police  authority,  and  subject  to  and 
in  default  of  agreement,  on  the  terms  specified  in  the  section.  The 
following  are  the  most  important  of  such  terms : — (1)  If  the  number  of 
persons  conveyed  does  not  exceed  150,  the  fares  must  not  exceed  three- 
fourths  of  the  fares  charged  to  private  passengers  for  the  single  journey 
by  ordinary  train  in  the  respective  class  of  carriages  specified  in  the 
route ;  and  if  the  number  exceeds  150,  must  not  exceed  three-fourths  for 
the  first  150,  and  one-half  for  the  numbers  in  excess  thereof.  (2)  The 
section  applies  to  such  wives,  widows,  and  children  of  the  members  of 
the  forces  as  are  entitled  to  be  conveyed  at  the  public  expense,  in  like 
manner  as  if  they  were  part  of  the  forces ;  but  children  less  than  three 
years  old  must  be  conveyed  free  of  charge,  and  children  between  three 
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and  twelve  at  half  the  fare  payable  under  the  section  for  an  adult. 

(3)  One  hundredweight  of  personal  luggage  must  be  conveyed  free  of 
charge  for  every  person  required  by  the  route  to  be  conveyed  first  class, 
and  half  that  quantity  for  every  other  person ;  and  any  excess  of  weight 
must  be  conveyed  at  not  more  than  two-thirds  of  the  ordinary  rate. 

(4)  The  baggage,  stores,  etc.,  must  be  carried  at  rates  not  exceeding  two- 
pence per  ton  per  mile,  the  assistance  of  the  forces  to  be  given,  when 
available,  in  loading  and  unloading.  And  (5)  the  company  need  not  carry 
gunpowder  or  other  explosive  or  combustible  matters  except  on  terms 
agreed  upon  (46  &  47  Vict.  c.  34,  s.  6). 

Precedence  of  National  Traffic  on  Emhodiment  of  Territorial  Force. — 
Whenever  an  order  for  the  embodiment  of  the  militia  or  the  territorial 
force  is  in  force.  His  Majesty,  by  order  signified  under  the  hand  of 
a  Secretary  of  State,  may  declare  that  it  is  expedient  for  the  public 
service  that  traffic  for  naval  and  military  purposes  shall  have  prece- 
dence over  other  traffic;  and  when  any  such  order  is  in  force  with 
respect  to  a  railway,  any  naval  or  military  officer,  acting  under  the 
authority  of  a  Secretary  of  State  or  the  Admiralty,  may  require  that 
such  traffic  as  may  be  specified  by  him  shall  be  conveyed  on  the  railway 
in  priority  to  any  other  traffic  (National  Defence  Act,  1888,  51  &  52  Vict, 
c.  31,  s.  4  (1)  and  (2)),  as  applied  to  the  territorial  force  by  Order  in 
Council,  St.  K.  &  0.,  1908,  No.  256. 

Government  Possession  of  Railways. — When  it  has  been  declared  by 
an  Order  in  Council  that  an  emergency  has  arisen  in  which  it  is 
expedient  that  the  Government  should  have  control  over  any  railway,  the 
Secretary  of  State  can  empower  any  persons  to  take  possession  of  such 
railway  in  the  name  and  on  behalf  of  His  Majesty,  and  to  use  it  for  His 
Majesty's  service  (Eegulation  of  the  Forces  Act,  1871,  34  &  35  Vict, 
c.  86,  s.  16)..  The  company  is  entitled  to  be  paid,  out  of  moneys  to  be 
provided  by  Parliament,  such  remuneration  or  compensation  for  services 
performed,  or  loss  or  injury  suffered,  under  the  provisions  of  the  two  last- 
mentioned  Acts,  as  may  be  agreed  upon,  or,  in  default  of  agreement,  be 
settled  by  arbitration  {ihid.^  1878  Act,  s.  4  (6)). 

11.  By-Laws. 

Power  to  Make. — A  railway  company  may  from  time  to  time  make 
regulations  for  regulating  the  travelling  upon,  or  using  and  working  of, 
the  railway,  and  for  maintaining  order  in,  and  regulating  the  use  of, 
railway  stations  and  the  approaches  thereto ;  and  for  better  enforcing 
the  observance  of  all  or  any  of  such  regulations  may,  subject  to  dis- 
allowance thereof  by  the  Board  of  Trade,  make  by-laws,  and  from  time 
to  time  repeal  or  alter  such  by-laws,  and  make  others,  provided  such 
by-laws  are  not  repugnant  to  law ;  and  may  impose  penalties  for  any 
breach  of  such  by-laws,  not  exceeding  £5  for  each  offence  (8  Vict.  c.  20, 
ss.  108,  109;  52  &  53  Vict.  c.  57,  s.  7);  and  where  the  company  is 
authorised  to  maintain  or  work  steam  vessels,  it  may,  in  like  manner, 
make  by-laws  in  relation  to  traffic  conveyed  in  or  upon  such  steam 
vessels  (26  &  27  Vict.  c.  92,  s.  32).  Expressions  used  in  by-laws  made 
after  1889  have  (52  &  53  Vict.  c.  63,  s.  31),  unless  the  contrary  intention 
appear,  the  same  meaning  as  in  the  statutory  enabling  powers. 

Confirmation. — Many  of  the  early  Acts  required  that  railway  by-laws 
should  be  confirmed  by  justices ;  this  was.  repealed  by  the  Eegulation 
Act,  1840,  s.  10.     The  same  Act  provides  (ss.  8,  9)  that  no  by-laws  are 
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valid  until  two  months  after  they  have  been  laid  before  the  Board  of 
Trade,  and  that  that  Board  can  disallow  them  at  any  time  either  before 
or  after  they  have  come  into  operation,  and  (s.  7)  that  all  by-laws  made 
before  August  1840,  of  which  copies  were  not  laid  before  the  Board 
before  October  10,  1840,  should  be  null  and  void. 

Application. — The  by-laws  apply  (sec.  76  of  1845)  to  persons  using 
branch  railways  (see  5  H  above),  and  remain  in  force  (26  &  27  Vict.  c.  92, 
s.  54)  in  cases  of  amalgamation  (see  14  below). 

By-laivs  must  he  Reasonable. — A  by-law  is  of  no  validity  unless  it  is 
a  reasonable  one,  and  the  fact  that  it  has  been  sanctioned  by  the  Board 
does  not  preclude  inquiry  into  the  question  whether  it  is  reasonable  or 
not.  The  reasonableness  is  a  question  of  fact,  and  the  Courts  jealously 
watch  the  exercise  of  railway  by-law  powers  and  guard  against  their 
unnecessary  or  unreasonable  exercise  to  the  public  disadvantage  {Kruse 
V.  Johnson,  [1898]  2  Q.  B.  pp.  91,  99,  100). 

A  by-law  by  which  a  passenger  travelling  without  a  ticket,  or  failing 
or  refusing  to  show  or  deliver  up  his  ticket  on  demand,  is  required  to 
pay  the  fare  from  the  place  whence  the  train  originally  started,  or  from 
any  other  place  than  that  from  which  the  passenger  started,  is  unreason- 
able and  void,  whether  the  passenger  intended  to  defraud  the  company 
or  not  {Saunders  v.  S.-E.  Bwy.  Co.,  1880,  5  Q.  B.  D.  456 ;  Dyson  v.  L.  & 
JV.-W.  Htvy.  Co.,  1881,  7  Q.  B.  D.  32;  Watson  v.  L.  B.  &  S.  C.  Bwy.  Co., 
1878,  4  C.  P.  D.  118).  But  a  by-law  requiring  a  passenger  to  deliver 
his  ticket  or  pay  for  the  distance  actually  travelled  is  reasonable  (Hanks 
V.  Bridgman,  [1896]  1  Q.  B.  253).  A  by-law  imposing  a  penalty  on  a 
passenger  for  travelling  in  a  superior  class  to  that  for  which  his  ticket 
was  issued,  or  for  using  a  ticket  on  any  day  for  which  it  is  not  available, 
or  which  has  been  already  used,  without  requiring  that  the  act  should 
be  done  with  intent  to  defraud,  is  unreasonable,  an  intention  to  defraud 
being  the  gist  of  any  such  offence  {Dyson  v.  L.  &  N.-W.  Bwy.  Co.,  1881, 
7  Q.  B.  D.  32 ;  Huffam  v.  North  Staffordshire  Bwy.  Co.,  [1894]  2  Q.  B. 
321).  As  to  avoiding  payment  of  fare,  see  16  below  and  sec.  5  of  the 
Regulation  Act,  1889. 

By-laws  repugnant  to  the  Conveyance  of  Mails  Act,  1838  (see  10  G 
above),  are  null  and  void  (1  &  2  Vict.  c.  98,  s.  11). 

Company  to  enforce  By-laiv  must  keep  within  it. — When  a  by-law  is 
made  for  the  protection  of  those  who  issue  it,  they  cannot  avail  them- 
selves of  it,  unless  they  themselves  keep  strictly  within  its  provisions 
{Jennings  v.  C.  N.  Bwy.  Co.,  1865,  L.  R.  1  Q.  B.  7). 

Buhlication  and  Broof. — The  by-laws  must  be  duly  published  at  the 
wharfs  and  stations  of  the  company,  so  as  to  give  public  notice  to  all 
persons  affected  thereby,  and  are  then  binding  upon,  and  must  be 
observed  by,  all  parties  (8  Vict.  c.  20,  ss.  110,  111).  Copies  of  by-laws 
are  evidence  without  proof  of  the  company's  seal  or  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  them 
(Evidence  Act,  1845,  s.  1).  Copies  of  by-laws  under  sec.  108  of  1845 
^re  admissible  as  documents  of  a  public  character  under  sec.  14  of  the 
Evidence  Act,  1851,  14  &  15  Vict.  c.  99.  See  Mottram  v.  Eastern 
Counties  Bimj.  Co.,  1859,  7  C.  B.  K  S.  58;  29  L.  J.  M.  C.  57.  Cf.  pro- 
visions of  sec.  90  of  the  Harbours  Clauses  Act,  1847,  10  &  11  Vict, 
•c.  27.     As  to  forging  copies,  see  16  below. 
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12.  Ancillary  Undertakings. 

Besides  railways  proper,  many  railway  companies  own  or  control 
canals,  steamboats,  ferries,  motor  cars,  and  omnibuses,  harbours,  docks 
piers,  wharfs,  hotels,  and  other  undertakings,  and  manufacture  rolling- 
stock  and  machinery.  They  also  control  or  directly  work  arrangements 
for  the  supply  of  refreshments  and  other  commodities  to  their  passengers; 
these  last,  as  pertaining  to  the  railway  in  its  stricter  sense,  will  be  here 
mentioned  first. 

Supply  of  Refreshments,  etc.,  to  Passengers, — In  some  cases  the  railway 
companies  themselves  work  their  refreshment-rooms  (see  under  Hotels 
below) ;  in  others  they  let  them  to  contractors.  As  to  the  general  law 
applying  to  refreshment-rooms,  see  article  Eefreshment  House,  and  as 
to  the  sale  of  intoxicants,  Licensing.  During  closing  hours  liquor  can 
be  sold  at  railway  stations  to  passengers  arriving  or  departing  by  train 
(37  &  38  Vict.  c.  49,  s.  10 ;  44  &  45  Vict.  c.  61,  s.  4),  even  though  such 
persons  take  tickets  and  travel  only  for  the  purpose  of  obtaining  drink 
{Williams  v.  Macdonald,  1899,  68  L.  J.  Q.  B.  678).  See  Licensing, 
Vol.  VIIL  p.  208. 

A  refreshment-room  is  not  a  facility  which  a  railway  company  are 
bound  to  provide  (see  10  C  above),  nor  is  part  of  a  railway  within  the 
Workmen's  Compensation  Act  (Milner  v.  G.  JV.  Eivy.,  C.  A.  [1900] 
1  Q.  B.  795). 

In  1884  provision  was  made  (47  &  48  Vict.  c.  62,  s.  12  (2))  for  the 
sale  of  tobacco  in  railway  carriages  under  Inland  Eevenue  licence  to  be 
applied  for  in  a  special  form  (St.  K.  &  0.,  Eev.  1904,  vol.  iv.,  "  Customs 
and  Excise,"  p.  23).  The  bookstalls  and  penny-in- the -slot  machines  at 
railway  stations,  and  advertisements  are  also  considerable  sources  of 
railway  revenue  carried  on  independently  of  railway  legislation. 

Canals. — The  early  development  of  the  railway  system  was  in  no 
small  part  due  to  the  policy  of  canal  companies,  who  a  century 
ago  were  in  a  flourishing  condition,  paying  dividends  of  60  to  70- 
per  cent.,  in  seeking  powers  to  connect  by  stone  and  ironways  their 
waterways  with  neighbouring  industries.  By  so  doing  they  helped  to 
compass  their  own  destruction.  With  the  opening  of  the  Manchester 
and  Leeds  and  other  railway  lines  there  was  a  general  fall  in  canal 
shares,  the  canal  companies  opposed  all  competing  railways,  and  the 
railway  companies  retaliated  by  buying  out  the  inland  navigations, 
securing  in  1846  some  774  miles  of  canals.  This  railway  policy 
(approved  with  some  reservations  by  the  Commons  Committee  of  1846) 
was  systematically  pursued,  numerous  navigations  became  under  railway 
control  starved  or  derelict,  and  after  repeated  Parliamentary  inquiries 
legislation  delayed  by  the  railway  interest  was  passed. 

As  to  the  general  law  of  canals,  see  article  Canal. 

The  Traffic  Act,  1873,  carried  out  certain  recommendations  of  a  joint 
committee  (Pari.  Paper,  1872  (364))  for  sustaining  competition  between 
railways  and  canals  by  providing  (s.  16)  that  no  railway  or  canal  company, 
unless  expressly  authorised  by  an  Act  passed  before  1873,  may,  without 
the  sanction  of  the  Commissioners,  enter  into  any  agreement  whereby 
any  control  over  or  right  to  interfere  in  or  concerning  the  traffic  carried 
or  rates  or  tolls  levied  on  any  part  of  a  canal  is  given  to  the  railway 
company,  or  any  persons  managing  or  connected  with  the  management 
of  any  railway ;  and  the  Commissioners  must  withhold  their  sanction 
from  any  such  agreement  which  is  in  their  opinion  prejudicial  to  the- 
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interests  of  the  public.  And  every  railway  company  owning  or  having 
the  management  of  any  canal  must  keep  and  maintain  it  in  good 
working  condition,  and  preserve  the  supplies  of  water  thereto,  so  that 
it  is  at  all  times  kept  open  and  navigable  for  the  use  of  all  persons 
without  any  unnecessary  hindrance,  interruption,  or  delay  {ibid.,  s.  17). 
As  to  this  section,  see  observations  of  Lush.,  J.,  in  Ewy.  CommissioTiers 
V.  S.-K  Rivy.  Co.,  1880,  5  Q.  B.  D.  217,  at  p.  248. 

The  Traffic  Act,  1888,  51  &  52  Vict.  c.  25,  s.  38,  provided  that  where 
a  railway  company,  or  the  directors  or  officers  of  a  railway  company,  or 
any  of  them  or  any  persons  on  their  behalf,  have  the  control  over  or  the 
right  to  interfere  in  or  concerning  the  traffic  conveyed,  or  the  tolls,  rates, 
or  charges  levied  on  the  traffic  of  any  part  of  a  canal,  and  it  is  proved 
to  the  satisfaction  of  the  Commissioners  that  such  tolls,  rates,  or  charges 
are  such  as  are  calculated  to  divert  the  traffic  from  the  canal  to  the 
railway,  to  the  detriment  of  the  canal  or  persons  sending  traffic  over  it 
or  other  canals  adjacent  to  it,  the  Commissioners  may,  on  the  application 
of  any  person  interested  in  the  traffic  of  the  canal,  and  who  is  certified 
by  the  Board  to  be  a  fit  person  to  make  such  application,  require  the 
tolls,  rates,  or  charges  levied  on  the  traffic  of  the  canal  to  be  altered  and 
adjusted,  so  as  to  make  them  reasonable  as  compared  with  the  rates  and 
charges  for  the  conveyance  of  merchandise  on  the  railway.  See  also  sec. 
42,  as  to  the  misapplication  of  the  funds  of  a  railway  company  for  the 
acquisition  of  shares  in  a  canal  company,  or  of  any  other  interest  in  a 
canal. 

As  to  the  general  powers  of  the  Commissioners,  see  18  below.  Of 
the  4673  miles  of  canals  in  the  United  Kingdom,  1144  (nearly  one- 
quarter  of  the  whole)  are  railway  owned,  and  a  further  218  miles  are 
controlled  by  railway  companies  (Pari.  Papers,  1908  [Cd.  3719]). 

Steamboats. — The  owning  and  working  of  steamboats  by  a  railway 
company  was  first  sanctioned  by  the  Humber  Ferries  Improvement  Act, 
1848.  At  first  such  powers  were  granted  to  bridge  arms  of  the  sea 
intervening  between  railway  lines,  and  the  boat  services  were  in  the 
nature  of  steam  ferries,  but  this  steam  ferry  theory  was  afterwards 
extended  to  services  communicating  with  Ireland  and  the  Continent. 
From  this  extension  there  naturally  flowed  the  powers  referred  to  below  as 
to  harbours,  etc.  Part  IV.  (sees.  30-35)  of  the  Rwy.  Clauses  Act,  1863  (as 
amended  by  the  Traffic  Act,  1873,  s.  10),  where  incorporated  in  a  special 
Act,  provides,  where  steamboat  powers  are  possessed  by  a  company, 
against  undue  preference  (see  10  E  above)  as  regards  steamboat  charges, 
and  also  for  the  cesser  of  the  company's  powers  as  to  steamboat  traffic, 
on  the  Commissioners  reporting  that  the  public  interests  are  prejudiced. 
Ptailway  companies  booking  through  by  rail  and  sea  are  allowed  the 
same  limitation  of  liability  (see  article  Shipping)  as  other  shipowners 
(31  &  32  Vict.  c.  119,  s.  14;  34  &  35  Vict.  c.  78,  s.  12),  but  in  return, 
the  fare  for  the  sea  journey  must  be  the  same  whether  the  passenger  has 
or  has  not  travelled  by  the  railway  (31  &  32  Vict.  c.  119,  s.  16).  A 
railway  company's  obligations  as  to  carrying  mails  are  referred  to  under 
10  G  above.  Several  railway  companies  possess  extensive  steamboat 
powers ;  as  early  as  1864  a  special  Act  authorised  as  ancillary  to  railway 
enterprise  steamboat  services  with  various  continental  ports  extending 
to  St.  Petersburg.  For  instances  of  recent  powers,  see  4  Edw.  vii.  c.  xviii. 
(G.  E.  Ptwy.) ;  4  Edw.  vii.  c.  ccxxxix.  (Lane.  &  Yorks.  Rwy.) ;  5  Edw. 
VII.  c.  ccii.  (N.-E.  Rwy.). 

Ferries. — As  to  steam  ferry  boats,  see  under  Steamboats  above,  and 
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as  to  ferries  and  the  substitution  of  bridges  for  ferries,  see  the  article 
Ferry.  In  many  cases  ferries  are  owned  by  railway  companies,  and  the 
provisions  of  special  railway  Acts  raise  various  questions  as  to  ferry 
rights.  In  several  cases  Parliament  has  authorised  bridges  {e.g.  the 
Cambrian  great  bridge  and  viaduct  from  Barmouth  to  Arthog  across 
the  Mawddach,  and  the  Great  Northern  bridge  across  the  Nene),  without 
compensating  the  ferry  owner,  though  the  general  practice  of  Parlia- 
ment is  to  make  the  company  compensate  the  ferry  owner  by  purchase 
or  otherwise.  A  ferry  owner  cannot,  in  the  absence  of  such  express 
provision,  get  compensation  under  the  Lands  or  liwy.  Clauses  Acts,  for 
his  loss  is  occasioned  not  by  the  construction  of  the  bridge  but  by  the 
working  of  the  railway  {Brand  v.  Hammersmith  Rvjy.  Co.,  1869,  Law. 
Kep.  4  H.  L.  171,  as  applied  by  the  C.  A.  in  Hophinss  Case,  1877, 
2  Q.  B.  D.  244). 

Omnibus  and  Motor-Car  Services. — Most  of  the  railway  companies 
have  vans  which  collect  and  deliver  goods  to  and  from  their  stations, 
and  charge  cartage  terminals  (see  10  D  above)  therefor,  and  have  private 
omnibuses  for  hire  by  passengers  using  their  lines ;  others  have  estab- 
lished regular  services  between  their  stations  and  those  of  other  railways. 
The  business  of  omnibus  proprietors  is  not  ancillary  to,  or  consequential 
upon,  a  railway  undertaking,  and  the  company  cannot  carry  it  on  without 
special  statutory  powers  {A.-G.  v.  Mersey  Bwy.,  1906,  75  L.  J.  K  S., 
Ch.  385).  In  some  cases  {e.g.  Cambrian,  4  Edw.  vii.  c.  xxvi.  s.  28 ; 
London  and  Brighton,  6  Edw.  vii.  c.  cxlv.  s.  20)  companies  have  obtained 
such  special  Act  powers  to  run  motor  cars  and  omnibuses.  As  to  their 
position  and  liabilities  in  so  doing,  see  articles  Carrier,  Motor  Cars. 
It  is  to  be  noted  that  in  so  doing  they  carry  on  that  mechanical  power 
traffic  on  common  roads  which  in  1832  Parliament  encouraged  as  "a 
useful  check  on  the  growing  monopoly  of  railways "  (see  Hansard,  14, 
pp.  824,  1302,  1326). 

The  privileged  cab  system,  for  report  as  to  which  see  Pari.  Paper 

1906,  295,  though  abolished  by  7  Edw.  vii.  c.  55,  s.  2,  as  to  the  main  line 
stations,  is  still  in  force  as  to  the  smaller  London  stations  (see  St.  K.  &  0., 

1907,  Nos.  963-972,  987,  988,  1001),  and  at  such  main  line  stations  the 
charge  for  admission  of  cabs  must  not  exceed  Id. 

Harhours,  Docks,  Piers,  and  Wharfs. — Many  railway  companies  own 
or  control  harbours,  etc.,  their  powers  as  to  these  matters  having 
naturally  followed  on  those  as  to  steamboats  (see  above).  The  railway 
Acts  contain  but  little  provision  as  to  railway-owned  harbours  save 
that,  in  common  with  ferries,  canals,  and  other  ancillary  undertakings, 
they  pass  on  an  amalgamation  to  the  new  company  (Rwy.  Clauses  Act, 
1863,  s.  38).  As  to  the  general  law  as  to  harbours,  etc.,  see  article 
Harbours. 

The  following  instances  show  the  form  which  the  statutory  powers 
of  railway  companies  as  regards  certain  harbours,  docks,  and  piers  has 
assumed  : — Felixstowe  (G.  E.  Rwy.,  50  &  51  Vict.  c.  Ixvii.) ;  Folkestone 
(S.-E.  Rwy.,  6  &  7  Vict.  c.  li. ;  7  &  8  Vict.  c.  Ixix.) ;  Gravesend  (London 
and  Tilbury,  47  &  48  Vict.  c.  clx.);  Grimsby  (Great  Central,  9  &  10 
Vict.  c.  cclxviii.) ;  Harwich  (G.  E.  Rwy.,  47  &  48  Vict.  c.  cvii.) ;  Hull  (N.-E. 
Rwy.,  56  &  57  Vict.  c.  cxcviii.) ;  Llandudno  (L.  &  K-W.  Rwy.,  36  &  37 
Vict.  c.  cci.);  Lowestoft  (G.  E.  Rwy.,  28  &  29  Vict.  c.  clxxxiv. ;  60  &  61 
Vict.  c.  xxxiii.);  Newhaven  (London  and  Brighton,  26  &  27  Vict.  c. 
clxxxiv.);  Plymouth  (G.  W.  Rwy.,  37  &  38  Vict.  c.  xxvi.);  Middles- 
borough  (N.-E.  Rwy.,  12  &  13  Vict.  c.  liv.) ;  and  Southampton  (L.  &  S.-W. 
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Rwy.,  55  &  56  Vict.  c.  clxxx.).  Besides  the  main  railway  companies  who 
possess  harbour  powers,  there  are  numerous  dock  and  railway  companies 
exercising  both  railway  and  harbour  powers. 

Hotels. — Many  railway  companies  are  extensive  hotel  proprietors  and 
as  such  are  subject  to  the  Licensing  Acts.  For  examples  of  the  powers 
of  hotel  owning  and  managing  hotel  and  refreshment-rooms  conferred 
by  special  Acts,  see  as  to  the  Cambrian  Rwy.,  4  Edw.  vii.  c.  xxvii.  s.  39 ; 
as  to  the  London  and  South-Western,  63  &  64  Vict.  c.  clxi.  s.  46  ;  as  to 
the  London  and  Brighton,  63  &  64  Vict.  c.  xxx.  s.  47 ;  and  as  to  the 
South-Eastern,  44  &  45  Vict.  c.  cxcv.  s.  63 ;  62  &  63  Vict.  c.  Ixxviii.  s. 
33 ;  and  63  &  64  Vict.  c.  Ixxxiii.  s.  28  (hotel  at  Boulogne).  Railway 
refreshment-rooms  are  for  publicans'  licence  duty  under  the  Licensing 
Act,  1904,  Sched.  1,  charged  such  rate  not  less  than  one- third  of  the  rate 
on  other  premises  as  the  justices  think  proper ;  as  to  railway  hotels,  see 
B.  V.  Carter,  71  J.  P.  60. 

Workmen's  Dwellings  and  House  Property. — The  obligations  of  railway 
companies  as  to  the  provision  of  dwelling  accommodation  for  the  labouring 
classes  whose  dwellings  have  been  taken  under  their  Parliamentary 
powers  are  referred  to  under  4  A  above.  In  certain  cases  companies 
have  been  given  special  powers  {e.g.  Great  Central,  61  &  62  Vict.  c.  ccliii. 
s.  57)  for  the  erection  of  cottages  for  railway  servants  on  acquired  lands 
— which  are  thereupon  not  to  be  deemed  superfluous  lands  (see  article 
Lands  Clauses  Acts).  Special  building  powers  are  conferred  by  certain 
Tube  Acts  (see  19  below).  As  to  the  supply  by  the  company  of  gas, 
electric  light,  or  water  to  houses  owned  by  them,  see  the  Acts  and  cases 
referred  to  in  the  articles  on  those  subjects. 

Waggon  or  Locomotive  Building  or  Bepairing  Shops. — Most  railway 
companies  have  extensive  mechanical  departments  in  which  in  some 
cases  nearly  the  whole  of  their  locomotives,  carriages,  signalling  apparatus, 
and  plant  is  manufactured  as  well  as  repaired.  As  to  provisions 
regulating  these,  see  article  Factories  and  Workshops. 

13.  Arbitration. 

Settlement  hy,  of  Disputes  as  to  Compensation  for  Lands. — See  articles 
Arbitration  ;  Lands  Clauses  Acts.  As  to  arbitration  for  compensation 
for  damage  by  working  "tubes"  see  19  below,  and  as  to  arbitration  in 
case  of  light  railways,  20. 

Settlement  hy,  of  Disputes  under  Bwy.  Clauses  Act. — Sees.  126-139  of 
the  Rwy.  Clauses  Act,  1845,  provide  for  arbitrations  under  that  Act, 
but  those  provisions  are  modified  by  later  legislation  (see  article  Arbi- 
tration and  below). 

Settlement  hy,  of  Compensation  for  Accidents. — Under  sec.  25  of  the 
Regulation  Act,  1868,  the  Board  may,  on  the  joint  application  of  a  com- 
pany and  a  person  injured  (or,  if  he  is  killed,  his  representatives),  appoint 
au  arbitrator  to  determine  the  compensation  payable. 

Disputes  hetween  Bailway  Companies. — The  Regulation  Act,  1842, 
provided  (s.  11)  that  where  disputes  arise  between  connecting  railways 
the  Board  can  decide  them  so  far  as  the  joint  traffic  questions  affect  the 
safety  of  the  public.  This  was  followed  by  the  Rwy.  Companies 
Arbitrations  Act,  1859,  22  &  23  Vict.  c.  59,  which  gave  a  general  power 
to  railway  companies  to  make  binding  agreements  for  the  settlement  by 
arbitration  of  differences  and  matters  in  which  they  are  mutually  in- 
terested.    If  a  company  party  to  such  an  agreement  fail  to  appoint  an 
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arbitrator,  or  the  arbitrators  fail  to  appoint  an  umpire,  the  Board  can 
make  the  appointment.  The  awards  thereunder  are  binding  and  con- 
clusive. The  jurisdiction  of  the  Court  is  not  ousted  by  an  agreement  to 
refer  a  matter  to  arbitration  under  the  Act,  but  if  either  party  to  the 
agreement  insists  upon  it,  the  Court  is  bound  to  give  effect  to  the 
agreement  (Z.  C.&  D,  Rwy.  Co.  v.  S.-E.  Rwy,  Co.,  1888,  40  Ch.  Div.  100). 

But  under  the  Traffic  Acts  either  party  to  a  dispute  between  rail- 
way companies,  or  between  a  railway  company  and  a  canal  company, 
can,  in  most  cases,  insist  that  the  Commissioners  shall  decide  it.  As  to 
arbitrations  by  the  Commissioners  see  18  below. 

Disputes  ivliere  one  Party  is  a  Railway  Company. — Any  difference  to 
which  a  railway  company  is  a  party,  may,  on  the  application  of  the 
parties,  and  with  the  assent  of  the  Commissioners,  be  referred  to  them 
for  their  decision  (Traffic  Act,  1873,  s.  9) ;  and  where  any  such  difference 
is  required  or  authorised  by  any  Act  to  be  referred  to  the  arbitration  of, 
or  to  be  determined  by,  the  Board  of  Trade,  or  some  person  or  persons 
appointed  by  the  Board  of  Trade,  the  Board  of  Trade  may,  if  it  thinks 
fit,  refer  the  matter  for  the  decision  of  the  Commissioners,  and  appoint 
them  arbitrators  or  umpire,  as  the  case  may  be ;  but  this  does  not  apply 
to  any  case  in  which  application  is  made  to  the  Board  of  Trade  for  the 
appointment  of  an  umpire  under  sec.  28  of  the  Lands  Clauses  Act,  1845 
(Board  of  Trade  Arbitrations  Act,  1874,  ss.  6  and  7).  As  to  arbitrations 
by  the  Commissioners  (see  18  below). 

14.  Working  Agreements,  Running  Powers,  Leases,  and 
Sales  and  Amalgamations. 

Parliamentary  Sanction  requisite  to  Delegation  of  Powers. — A  company 
incorporated  by  Act  of  Parliament  cannot,  without  legislative  authority, 
delegate  its  statutory  powers  {G.  N.  Rwy.  v.  Eastern  Counties  Rwy., 
[1851]  9  Hare,  306),  and  the  consistent  policy  of  Parliament  has  been, 
whilst  allowing  one  railway  company  to  grant  to  another  running  powers 
over  their  line  or  to  enter  into  agreements  for  mutual  working,  not 
to  confer  on  railway  companies  a  general  power  of  transferring  their 
statutory  powers  either  by  sale  or  lease,  and  where  powers  of  transfer 
are  given  by  special  Act  to  require  that  both  the  transferee's  name  and 
the  conditions  of  transfer  should  be  specified  (S.  0.  H.  L.  124). 

The  general  powers  of  delegation  conferred  by  special  Acts  in  the 
railway  mania  year  were  brought  within  this  policy  by  general  legis- 
lation (8  &  9  Vict.  c.  96)  of  the  same  session,  and  by  21  &  22  Vict. 
c.  75,  s.  3,  the  same  principle  was  applied  to  the  acceptance  by  canal 
companies,  being  also  railway  companies,  of  leases  of  other  lines  or 
navigations.  Railways  and  cross-country  light  railways  (see  20  B  below) 
are  therefore  in  a  different  position  to  tramways  or  tram-railways 
{i.e.  tramways  made  under  the  Light  Rwys.  Act,  see  20  C  below)  as  the 
Acts  and  orders  authorising  these  road  lines  give  a  general  power  of 
sale  subject  to  the  Board's  approval,  and  to  the  local  authority's  rights 
of  repurchase,  and  give  a  general  power  of  leasing. 

Working  Agreements  and  Running  Powers. — Sec.  87  of  the  Rwy. 
Clauses  Act,  1845,  empowers  a  company  to  enter  into  any  contract  with 
any  other  railway  company  for  the  passage  along  the  railway  of  any 
engines  or  carriages  of  another  company,  or  which  shall  pass  over  another 
line,  or  for  the  passage  over  another  line  of  railway  of  any  engines  or 
carriages  of  the  company,  or  which  shall  pass  over  its  line,  upon  the 
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payment  of  such  tolls  and  under  such  conditions  and  restrictions  as  may 
be  mutually  agreed  upon ;  and  for  such  purpose  the  respective  parties 
may  enter  into  any  contract  for  the  division  or  apportionment  of  the 
tolls  to  be  taken  on  their  respective  railways. 

Where  two  or  more  companies  are  authorised  by  a  special  Act 
incorporating  Part  III.  of  the  Rwy.  Clauses  Act,  1863,  to  enter  into 
agreements  as  to — (1)  the  maintenance  or  management  of  the  railways 
of  the  companies  respectively,  or  of  any  one  or  more  of  them ;  (2)  the 
use  or  working  of  the  railways,  or  the  conveyance  of  traffic  thereon ; 
(3)  the  fixing,  collecting,  or  apportionment  of  the  tolls  and  revenues 
levied  or  arising  in  respect  of  traffic,  the  authority  does  not  affect  the 
tolls  or  charges  which  the  companies  are  respectively  authorised  to 
receive  from  any  other  company  or  person,  and  all  such  companies  and 
persons,  notwithstanding  any  such  agreement,  are  entitled  to  the  use 
and  benefit  of  the  railways  of  the  companies,  parties  to  the  agreement, 
on  the  same  terms  and  conditions  as  if  the  authority  had  not  been  given 
or  the  agreement  entered  into  (sec.  22  of  1863).  Before  the  companies 
enter  into  the  agreement,  notice  of  their  intention  to  do  so  must  be 
advertised  in  a  form  approved  by  the  Commissioners ;  and  the  agree- 
ment must  be  sanctioned  by  the  shareholders  of  the  several  companies, 
and  be  approved  by  the  Commissioners,  and  at  the  expiration  of  the 
first  or  any  subsequent  period  of  ten  years  after  the  making  of  the 
agreement,  the  Commissioners  may,  if  they  are  of  opinion  that  the 
interests  of  the  public  are  prejudicially  affected  thereby,  revise  and 
modify  the  agreement  in  such  manner  as  they  think  expedient  (ss.  23-27 ; 
Traffic  Act,  1873,  s.  10). 

If  the  special  Act  empowers  the  company  to  enter  into  a  working 
agreement  otherwise  than  under  Part  III.  of  1863  as  amended  by  the 
Traffic  Acts,  1873,  it  must  specify  the  parties  to  the  agreement  and  its 
terms  and  conditions  (S.  O.  H.  L.  124);  for  usual  form  of  working 
agreements  and  running  powers  clauses,  see  Precedents  13-15,  pp.  295, 
296.  Agreements  not  approved  or  confirmed  under  these  provisions  have 
no  effect,  and  do  not  prevent  (Traffic  Act,  1888,  s.  11)  the  Commissioners 
ordering  traffic  facilities. 

Where  the  railway  company  are  not  so  empowered,  and  desire  such 
powers  or  power  to  enter  into  agreements  as  to  the  joint-ownership, 
maintenance,  management  or  use  of  a  station  or  other  work,  or  the 
separate  ownership,  maintenance,  management  or  use  of  several  parts 
of  a  station  or  other  work,  they  can  obtain  such  authority  by  a  certifi- 
cate of  the  Board  under  the  Rwy.  Companies  Powers  Act,  1864  (see  2 
above) ;  and  Part  III.  of  the  Rwy.  Clauses  Act,  1863,  is  deemed  to  be 
incorporated  in  any  such  certificate. 

Where  a  railway  company  agreed  to  allow  another  company  for 
ninety-nine  years  to  work  the  lines,  and  use  the  property  and  plant, 
except  certain  specified  lands  and  buildings,  of  the  first-mentioned  com- 
pany, on  certain  terms  of  allowance  for  working  expenses  and  charges, 
and  for  the  maintenance  of  the  works  and  ways,  it  was  held  that  the 
agreement  amounted  to  a  delegation  of  the  statutory  powers  of  the  com- 
pany, and  was  therefore  illegal  and  void  (  Winch  v.  Birkenhead,  etc.,  Rwy. 
Co.,  1852,  5  De  G.  &  Sm.  562).  On  the  other  hand,  it  was  held  that  an 
agreement  conceding  running  powers  to  a  company,  subject  to  the  pay- 
ment of  certain  dues,  and  providing  that  in  the  event  of  the  company 
exercising  the  running  powers,  it  should  be  at  liberty  to  have  its  own 
staff  of  clerks  at  the  stations  of  the  company  owning  the  line,  and  should, 
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if  required,  carry  the  local  traffic  of  such  company,  did  not  amount  to  a 
handing  over  the  management  of  the  railway,  and  was  therefore  valid 
{Llanelhj  Rwy.  Go.  v.  L.  &  N.-W.  Rwy.  Co.,  1875,  L.  R  7  H.  L.  550;  see 
also  Midland  Rwy.  Co.  v.  G.  W.  Rwy.  Co.,  1873,  L.  E.  8  Ch.  841). 

There  is  nothing  unlawful  in  an  agreement  between  two  companies 
to  charge  the  same  fares  and  rates  in  order  to  avoid  competition  {Hare 
v.  L.  &  N.-W.  Rwy.  Co.,  1861,  30  L.  J.  Ch.  817). 

The  ordinary  mode  of  adjusting  the  conditions  on  which  running 
powers  shall  be  exercised,  is  by  giving  75  per  cent,  of  the  rate  to  the 
owning  company,  and  25  per  cent,  to  the  company  exercising  the 
running  powers.  Nor  will  the  Kailway  Commissioners,  save  under 
very  exceptional  circumstances,  vary  these  proportions,  constant  usage 
having  crystallised  them  into  a  rule  {Caledonian  Rwy.  Go.  v.  North- 
British  Rimj.  Co.,  1898,  10  Kwy.  &  Can.  Traf.  Cas.  259 ;  and  see  N-E. 
Rwy.  V.  North  British  Rwy.,  1897,  10  Ewy.  &  Can.  Traf.  Cas.,  Lord 
Trayner,  at  p.  102). 

Leases. — Where  the  special  Act  empowers  a  company  to  lease  their 
lines,  it  specifies  the  lessee,  company,  or  persons  (S.  0.  H.  L.  124) ;  the 
lease  must  contain  all  proper  covenants,  and  the  lessees  are,  as  regards 
the  leased  lines,  in  the  position  of  the  lessor  company  (Rwy.  Clauses 
Act,  1845,  ss.  112,  113).  The  S.  0.  applies  also  where  a  company 
obtain  powers  to  take  other  lines  on  lease.  Power  to  lease  cannot 
be  conferred  by  a  Board  of  Trade  certificate  (see  Construction  Facilities 
Act,  1864,  s.  31),  it  can  be  conferred  only  by  special  Act  or  by  order 
under  the  Light  Rwys.  Act,  1896  (see  20  below). 

Sales  and  Amalgamations. — The  provisions  as  to  the  abandonment 
of  Parliamentary  lines  are  stated  under  15  below.  For  the  dissolution 
of  a  railway  company  and  the  sale  or  transfer  of  its  undertaking  a 
special  Act  is  necessary,  which  specifies  the  companies  affected  and  the 
terms  of  the  sale  or  amalgamation  (S.  0.  H.  L.  124),  and  where  the 
transfer  takes  the  form  of  "  amalgamation  "  (see  Rwy.  Clauses  Act, 
1863,  s.  36)  with  some  other  railway  company,  the  special  Act  incor- 
porates Part  V.  (ss.  36-55)  of  that  Act,  and  both  the  railway  and  the 
"ancillary  undertakings"  of  the  dissolved  company  (see  12  above)  pass 
to  the  amalgamated  company.  Nearly  all  the  great  trunk  lines  have 
been  created  by  the  absorption  of  smaller  companies ;  the  Great  Western 
is  an  amalgamation  of  some  100  systems,  and  the  Great  Northern  and 
the  London  and  North-Western  of  nearly  as  many.  Each  of  the  great 
companies  are  also  lessees  of  numerous  other  subsidiary  lines,  and  are 
jointly  interested  in  still  other  undertakings.  Many  amalgamations 
followed  the  1850  crisis  (see  15,  Abandonment,  below),  and  were  viewed 
favourably  by  Parliament,  but  the  tendency  towards  amalgamation 
received  a  check  when  in  1853  the  proposals  of  the  London  and  North- 
Western  and  Midland  to  amalgamate  were  refused  as  threatening 
healthy  competition,  the  legislature  preferring  (see  17  &  18  Vict.  c.  31, 
dealt  with  under  10  C  above)  to  facilitate  through  traffic  between 
systems  rather  than  to  amalgamate  them. 

15.  Insolvency,  Abandonment,  and  Winding-up. 

Rights  of  Creditors.  —  The  rights  of  mortgagees  and  debenture- 
holders,  etc.,  are  protected  by  the  provisions  referred  to  under  3  above, 
A  railway  company  is,  except  in  the  circumstances  referred  to,  under 
Winding-up  below,  not  within  the  law  as  to  winding-up,  and  by  the 


EAILWAYS  267 

Rwy.  Companies  Act,  1867,  30  &  31  Yict.  c.  127,  provision  was  made 
for  arrangements  with  creditors  by  companies  unable  to  meet  their 
engagements. 

Frotection  of  Boiling  Stock. — After  any  part  of  its  railway  is  open 
for  public  traffic,  the  rolling  stock  and  plant  may  not  be  taken  in 
execution,  but  a  judgment  creditor  may  obtain  the  appointment  of  a 
receiver,  and,  if  necessary,  of  a  manager,  of  the  undertaking  of  the  com- 
])any,  on  application  by  petition  in  a  summary  way  to  the  Chancery 
Division  of  the  High  Court ;  and  all  money  received  by  such  receiver  or 
manager  must,  after  provision  for  "  working  expenses  and  other  proper 
outgoings,"  be  applied  in  payment  of  the  debts  of  the  company  and 
otherwise,  according  to  the  rights  and  priorities  of  the  persons  for  the 
time  being  interested  therein  (s.  4;  see  In  re  Manchester,  etc.,  Rwy., 
[1897]  1  Ch.  276).  Neither  a  judgment  debt  for  damages  resulting 
from  the  neglect  of  a  railway  company  {In  re  Wrexham,  Mold,  and 
Oonnah's  Quay  Rvnj.,  [1900]  2  Ch.  436),  nor  the  costs  of  an  action 
brought  by  a  contractor,  for  his  remuneration,  and  defended  on  behalf 
of  all  persons  interested  in  the  assets  of  an  insolvent  company,  are 
"  working  expenses "  or  other  "  proper  outgoings  "  {In  re  Wrexham, 
Mold,  and  Connah's  Quay  Rivy.,  [1900]  1  Ch.  261,  C.  A.).  As  to  rights  of 
debenture-holders  to  moneys  in  receiver's  hands  under  sec.  4,  see  Liskeard 
and  Caradon  Rwy.,  [1903]  2  Ch.  681.  The  procedure  under  the  section 
is  regulated  by  Rules  29-32  of  the  General  Order  of  January  24,  1868 
(St.  R  &  0.,  Rev.  1904,  vol.  xii.,  "  Supreme  Court,  E,"  p.  724).  If  a 
railway  has  once  been  open  for  public  traffic,  the  protection  of  the 
rolling  stock  and  plant  from  execution  continues  though  it  is  afterwards 
closed  for  traffic  {Midland  Waggon  Co.  v.  Potteries  Rwy.,  1881,  6  Q.  B.  D. 
36) ;  and  whenever  a  judgment  creditor  is  unpaid,  the  appointment  of 
a  receiver  or  manager  is  a  matter  of  right ;  and  the  appointment  of  a 
manager  is  necessary  within  the  meaning  of  the  section,  whenever  the 
company  is  carrying  on  its  business  and  conducting  its  traffic  in  the 
ordinary  way  {In  re  Manchester,  etc.,  Rwy.,  1880,  14  Ch.  D.  645).  But 
a  receiver  cannot  be  appointed  under  the  section  if  the  company  has 
never  commenced  to  acquire  lands  or  construct  the  railway  (In  re 
Birmingham,  etc.,  Rwy.,  1881,  18  Ch.  D.  155),  nor  ought  he  to  be 
appointed  even  if  there  is  jurisdiction,  when  there  is  not  and  probably 
will  not  be  until  the  line  is  opened  for  traffic,  any  moneys  for  him 
to  receive  {In  re  Knott  End  Rwy.  Act,  1898  (C.  A.);  [1901]  W.  K  64). 
The  rolling  stock  is  also  protected  from  distress  in  certain  cases  (35  & 
36  Vict.  c.  50) ;  see  article  Distress,  Vol.  IV.  p.  635. 

Schemes  of  Arrangement. — When  any  railway  company  is  unable  to 
meet  its  engagements  the  directors  may  prepare  a  scheme  of  arrangement 
between  the  company  and  its  creditors,  and  may  file  the  same  in  the 
Chancery  Division,  with  a  declaration  that  the  company  is  unable  to 
meet  its  engagements  with  its  creditors,  and  an  affidavit  of  the  truth 
of  such  declaration  by  the  majority  of  the  directors  (Rwy.  Companies 
Act,  1867,  s.  6).  After  the  filing  of  the  scheme  the  Court  may  restrain 
any  actions  against  the  company ;  and  after  notice  of  the  scheme  has 
been  published  in  the  Gazette,  no  execution  or  process  against  the  pro- 
perty of  the  company  is  available  without  leave  of  the  Court  (ss.  7-9). 
The  scheme  must  be  assented  to  by  three-fourths  in  value  of  the 
mortgagees,  bondholders,  debenture  stockholders,  and  each  class  of 
guaranteed  or  preference  shareholders,  and  by  the  ordinary  shareholders 
at  an  extraordinary  general  meeting  specially  called  for  the  purpose ; 
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provided  that  the  assent  of  any  such  class  of  creditors  or  shareholders 
is  not  requisite  if  the  scheme  does  not  prejudicially  affect  any  right  or 
interest  of  such  class  (ss.  10-15).  After  the  scheme  has  been  duly 
assented  to,  it  may  be  confirmed  by  the  Court,  and  when  so  confirmed, 
it  must  be  enrolled,  and  the  provisions  thereof  are  as  binding  and 
effectual  as  if  they  had  been  enacted  by  Parliament  (ss.  16-18).  A 
debenture-holder  is  bound  by  the  assent  of  three-fourths  in  value  of 
the  debenture-holders,  though  he  had  obtained  judgment  and  issued 
execution  against  the  company  before  the  filing  of  the  scheme  of 
arrangement  {Potteries,  etc.,  Rwy.  v.  Minor,  1871,  L.  R.  6  Ch.  621). 

As  to  the  effect  of  sees.  6-22,  see  In  re  Camhrian  Rwy.,  L.  R.  3  Ch. 
278 ;  and  see  further,  In  re  Manchester  and  Milford  Rwy.,  1880, 14  Ch.  D. 
645 ;  In  re  East  and  West  India  Dock,  1889,  44  Ch.  1).  38,  C.  A. 

The  procedure  as  to  such  schemes  is  regulated  by  Rules  1-20  of  the 
General  Order  1868  (see  above),  which  was  made  under  powers  of 
making  General  Orders  in  Chancery  contained  in  sec.  22  of  the  Act, 
now  transferred  to  the  Rule  Committee,  and  when  confirmed  they  are 
enrolled  in  the  Central  Office  under  R.  S.  C.  Order  61,  rr.  10,  11. 

Abandonment  of  Undertaking. — An  unnecessary  or  derelict  canal 
may  be  abandoned  under  the  authority  of  a  Board  of  Trade  warrant 
(51  &  52  Vict.  c.  25,  s.  45),  see  article  Canal,  Vol.  II.  p.  532,  and  a 
similar  warrant  can  empower  a.  rail  way  company  authorised  by  an  Act, 
passed  before  1867,  .to  make  a  railway  to  abandon  its  undertaking  under 
the  Abandonment  of  Rwys.  Act,  1850,  13  &  14  Vict.  c.  83,  as  extended 
and  amended  by  sees.  32-5  of  the  Rwy.  Companies  Act,  1867,  30  &  31 
Vict.  c.  127,  which  were  passed  to  facilitate  the  abandonments  called  for 
by  the  railway  crises  of  those  years. 

Any  such  company  may,  with  the  consent  of  the  holders  of  three- 
fifths  of  its  shares  or  stock,  apply  to  the  Board  (to  whom  the  powers  of 
the  1846  Railway  Commissioners  were  transferred  by  14  &  15  Vict, 
c.  64,  sec.  1  (see  17  below))  for  authority  to  abandon  the  making  and 
carrying  on  of  the  railway  or  any  part  thereof,  whether  it  has  been 
commenced  or  not,  and  the  Board  may,  if,  and  upon  such  terms  and 
conditions  as  it  thinks  fit,  by  warrant  authorise  the  abandonment  of  the 
railway  or  portion  of  the  railway  described  in  the  warrant  (Act  of  1850, 
ss.  1-16);  or,  if  it  is  shown  to  the  satisfaction  of  the  Board  that  less 
than  three-fifths  of  the  share  capital  of  the  company  has  been  subscribed, 
the  Board  may  proceed  to  authorise  the  abandonment,  without  the  pre- 
liminary consent  of  a  meeting  of  the  shareholders,  on  the  application  of 
any  person  named  in  the  special  Act  as  a  member  or  director  of  the 
company,  or  of  any  person  named  in  the  warrant  or  order  'directing  the 
payment  of  a  deposit  under  a  Standing  Order  of  either  House,  or  of  any 
person  who  has  lent  any  part  of  the  amount  of  such  deposit,  or  has 
entered  into  a  bond  conditioned  for  the  completion  of  the  railway,  or 
for  payment  of  any  money  in  default  thereof  (Act  of  1867,  s.  32 ;  see 
Webster  v.  Petre,  1879,  4  Ex.  D.  127). 

When  any  such  warrant  has  been  granted,  notice  of  the  abandon- 
ment must  be  duly  advertised,  and  thereupon  the  company  is  released 
from  all  liability  to  make,  maintain,  or  work  the  railway;  but  com- 
pensation must  be  paid  in  respect  of  any  loss  or  injury  sustained  by 
reason  of  the  non-performance  by  the  company  of  any  contracts  entered 
into  by  it  for  the  purchase  of  lands  or  otherwise,  or  by  reason  of  the 
omission  to  construct  accommodation  works,  or  to  restore  or  repair 
any  roads  or  bridges,  and  also  in  respect  of  the  temporary  occupation 
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by  the  company  of  any  roads  or  lands,  and  of  any  loss  or  injury  sus- 
tained by  reason  thereof  (Act  of  1850,  ss.  17-23  and  26 ;  Act  of  1867, 
s.  33).  In  case  of  difference,  the  amount  of  such  compensation  must 
be  determined  by  arbitration  (Act  of  1850,  s.  25)  ;  and  all  lands  acquired 
by  the  company  for  the  purposes  of  the  portion  of  the  railway  which  has 
been  abandoned  must  be  sold  in  the  manner  prescribed  by  the  Lands 
Clauses  Acts  with  respect  to  the  sale  of  superfluous  lands  (s.  27). 

Where  part  only  of  a  railway  is  authorised  to  be  abandoned,  the 
Board  may  require  the  company  to  proportionately  reduce  its  capital 
{ihid.,  s.  28).  After  the  granting  of  a  warrant  for  the  abandonment  of 
the  whole  of  a  railway,  the  powers  of  the  company  cease ;  and  it  con- 
tinues to  exist  only  for  the  purpose  of  winding-up,  all  persons  having 
a  right  of  compensation  being  deemed  to  be  creditors  of  the  company 
(ss.  29  and  34).  Under  these  powers  the  Board  of  Trade  issued,  between 
1867  and  1879,  warrants  authorising  the  abandonment  of  seventy-two 
undertakings.  The  warrants  are  presented  to  Parliament  (1850,  s.  37), 
and  printed  as  Parliamentary  Papers.  The  last  warrant  so  issued  was 
that  of  June  1880  for  the  Worcester  Dean  Forest  and  Monmouth  rail- 
way (Pari.  Paper,  1880,  sess.  2,  244). 

The  powers  of  so  authorising  abandonments  are  still  in  force  as 
regards  undertakings  authorised  before  1867,  but  as  regards  later  under- 
takings Parliamentary  powers  to  abandon  are  necessary.  In  such  cases 
notice  of  the  proposals  must  be  served  on  the  landowners  (Standing 
Orders,  16),  the  Board  of  Trade  report  to  the  House  of  Commons  on  the 
proposals,  and  the  Committee  to  the  House  (Standing  Orders,  158  A), 
the  power,  if  conferred,  is  given  as  in  Precedent  16,  p.  297,  and  clauses 
(Precedents  17  and  18,  printed  at  p.  297)  providing  for  compensation 
are  inserted  in  the  Bill. 

Winding-up. — Railway  companies  (like  all  other  companies)  are  not 
within  the  bankruptcy  Acts  (see  article  Bankruptcy),  and  they  are 
specially  excepted  from  the  provisions  of  the  Companies  Act,  1862, 
s.  199,  as  the  winding-up  of  unregistered  companies  (see  article  Company, 
Vol.  III.  p.  322).  But  a  dock  company,  whose  railway  powers  are  sub- 
sidiary to  its  main  powers,  can  be  wound  up  under  the  section  {In  re 
Exmouth  Dock  Co.,  1873,  L.  R.  17  Eq.  181),  and  so  can  a  company  in 
respect  of  whose  undertaking  an  abandonment  warrant  has  been  issued. 
A  company  of  the  last  class  is  on  the  grant  of  such  a  warrant  deemed  to 
be  an  unregistered  company,  which  may  be  wound  up  under  the  Com- 
panies Acts,  1862-1890,  upon  the  petition  of  the  company,  or  of  any 
creditor,  or  of  any  person  upon  whose  application  the  Board  may  proceed 
under  sec.  32  of  the  Act  of  1867  (supra),  or,  subject  to  certain  restric- 
tions imposed  by  sec.  40  of  the  Companies  Act,  1867,  of  any  contributory 
(32  &  33  Vict.  c.  114,  s.  4;  25  &  26  Vict.  c.  89,  s.  82).  In  the  case  of 
tram -railway  companies  (see  20  C  below)  a  special  clause  provides  for 
voluntary  winding-up  under  the  Companies  Acts  when  the  company 
has  been  denuded  of  its  undertaking. 

16.  Offences,  Damages,  and  Penalties. 

Malicious  Injury  to  Railway,  or  Acts  Tending  to  Cause  Bodily  Harm. 
— Every  person  who  unlawfully  and  maliciously  commits  any  of  the 
following  acts  is  guilty  of  felony,  and  on  conviction  thereof  is  liable  to 
penal  servitude  for  life  as  a  maximum  punishment  (Malicious  Damage 
Act,  1861,  24  &  25  Vict.  c.  97,  ss.  4,  33,  35 ;  Offences  against  the  Person 
Act,  1861,  24  &  25  Vict.  c.  100,  ss.  32,  33):— 
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(1)  Sets   fire  to   any   station,  engine-house,  warehouse,  or  other 

railway  building. 

(2)  Pulls   or   throws   down  or  destroys  any   bridge,  viaduct,  or 

aqueduct  over  or  under  a  railway  with  intent  to  render  the 
railway  dangerous  or  impassable. 

(3)  Either  (a)  puts  or  throws  upon  or  across  any  railway  any  wood, 

stone,  or  other  thing,  or  (b)  removes  or  displaces  any  rail, 
sleeper,  or  other  thing,  or  (c)  moves  or  diverts  any  points  or 
machinery,  or  (d)  shows  or  hides  any  signal  or  light,  or  (e) 
does  or  causes  to  be  done  any  other  matter  or  thing,  with 
intent  to  endanger  the  safety  of  any  person  travelling  or 
being  upon  such  railway,  or  with  intent  to  obstruct,  upset, 
or  injure  any  engine,  carriage,  or  truck  using  the  railway. 

(4)  Throws,  or  causes  to  fall  or  strike,  at,  against,  into,  or  upon 

any  engine,  tender,  carriage,  or  truck  any  wood,  stone,  or 
other  thing,  with  intent  to  injure  or  endanger  the  safety  of 
any  person  being  in  or  upon  such  engine,  etc.,  or  any  other 
part  of  the  train. 

Every  person  (and  also  any  person  assisting  him)  who,  by  any  unlaw- 
ful act,  or  by  any  wilful  omission  or  neglect,  (1)  endangers  or  causes  to 
be  endangered  the  safety  of  any  person  conveyed  or  being  in  or  upon 
a  railway,  or  (2)  obstructs  or  causes  to  be  obstructed  any  engine  or 
carriage  using  any  railway  is  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  is  liable  to  imprisonment  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  (Malicious  Damage  Act,  1861,  s.  36 ; 
Offences  against  the  Person  Act,  1861,  s.  34).  A  person  altering 
signals,  or  making  signals  with  his  arms,  and  thereby  causing  a  train 
to  slacken  speed,  is  guilty  of  obstructing  the  train  within  the  meaning 
of  sec.  36  (B.  v.  Hadfield,  1870,  39  L.  J.  M.  C.  131 ;  B.  v.  Hardy,  1871, 
40  L.  J.  M.  C.  62). 

As  to  malicious  injury  to  telegraphs,  see  article  Telegraph. 

Forgery. — Forging  the  seal  or  signature  to  railway  by-laws  or  other 
documents  is  felony  (8  &  9  Vict.  c.  113,  s.  4). 

Offences  hy  Bailway  Servants. — Any  engine-driver,  guard,  porter, 
servant,  or  other  person  employed  by  a  railway  company  in  conducting 
traffic  on  the  railway,  or  in  repairing  and  maintaining  the  works  thereof, 
who  is  found  drunk  while  so  employed,  or  who  commits  any  offence 
against  the  by-laws  or  regulations  of  the  company,  or  who  wilfully, 
maliciously,  or  negligently  does  or  omits  to  do  any  act  whereby  the  life 
or  limb  of  any  person  is  or  might  be  injured  or  endangered,  or  whereby 
the  passage  of  any  engines,  carriages,  or  trains  is  or  might  be  obstructed 
or  impeded,  is  liable  on  a  summary  conviction  to  imprisonment  for  a 
term  not  exceeding  two  months,  or  to  a  fine  not  exceeding  £10;  or  he 
may  be  committed  for  trial  at  Quarter  Sessions,  with  a  maximum  punish- 
ment on  conviction  of  two  years'  hard  labour.  Eailway  constables  (see  2 
above)  and  others  have  power  to  arrest  such  offenders  (Regulation  Act, 
1840,  ss.  13,  14,  as  amended  by  Regulation  Act,  1842,  s.  17). 

Obstructing  Officers  in  their  Duty,  Tresspassing,  etc. — Any  person  who 
wilfully  obstructs  anyone  acting  under  the  authority  of  the  company, 
in  setting  out  the  line  of  the  railway,  or  who  pulls  up  or  removes  any 
poles  or  stakes  driven  into  the  ground,  or  defaces  or  destroys  any  marks 
made,  for  the  purpose  of  setting  out  such  line,  is  liable  to  a  penalty 
of  £5  for  every  such  offence  (Rwy.  Clauses  Act,  1845,  s.  24);  and  any 
person  who  omits  to  shut  and  fasten  any  gate  set  up  at  the  side  of  the 
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railway,  for  the  accommodation  of  the  owners  or  occupiers  of  the 
adjoining  lands,  is  liable  to  a  penalty  of  40s.  for  every  such  offence 
{ibid.,  s.  75). 

Any  person  who  wilfully  obstructs  or  impedes  an  officer  or  agent  of 
the  company  in  the  execution  of  his  duty  upon  a  railway  or  any  premises 
connected  therewith,  or  who  wilfully  trespasses  upon  the  railway  or 
premises,  and  refuses  to  quit  the  same  upon  request  by  any  such  officer 
or  agent,  is  liable  to  a  penalty  of  £5,  and  in  default  of  payment  to 
imprisonment  for  a  term  not  exceeding  two  months  (3  &  4  Vict.  c.  97, 
s.  16).  As  to  trespass  under  this  section,  see  Manning  v.  Eastern 
Counties  Bwij.,  1843,  12  M.  &  W.  237 ;  Jones  v.  Taylor,  1858,  1  E.  &  E. 
20 ;  disapproved  in  Foidger  v.  Steadman,  1872,  L.  E.  8  Q.  B.  65. 
Such  a  trespass  cannot  be  justified  on  ground  of  "undue  preference" 
of  a  sole  licensee  (Hole  v.  Dighj,  1879,  27  W.  R.  884). 

Any  person  being  or  passing  upon  a  railway,  except  for  the  purpose 
of  crossing  the  same  at  an  authorised  crossing,  after  having  once  received 
warning  by  the  company  or  any  of  its  agents  or  servants  not  to  go  or 
pass  thereon,  is  liable  to  a  penalty  of  40s.  for  every  such  offence  (Regu- 
lation Act,  1868,  s.  23,  as  amended  by  Regulation  Act,  1871,  s.  14). 
Proceedings  cannot  be  taken  under  sec.  23  for  trespass  on  the  platform 
of  a  station,  as  the  platform  is  not  part  of  a  railway  within  the  section 
(Thomson  v.  Great  North  of  Scotland  Bwy.,  1901,  2  F.  (Just.  Cas.),  22). 
Nor  where  a  special  Act  empowered  the  making  of  a  railway  across 
a  right  of  way,  but  contained  no  provisions  extinguishing  that  right  of 
way,  is  using  that  way  a  trespass  within  the  section  (Cole  v.  Miles,  1887, 
57  L.  J.  M.  C.  132). 

Offences  ly  Passengers. — Sees.  103,  104  of  the  Rwy.  Clauses  Act, 
1845,  impose  a  penalty  on  passengers  intending  to  avoid  payment  of 
fares,  and  provide  for  their  detention.  Sec.  5  (1)  of  the  Regulation 
Act,  1889,  provides  that  every  passenger  by  railway  must,  on  request 
by  an  officer  or  servant  of  a  company,  either  produce,  and  if  so  requested 
deliver  up,  a  ticket  showing  that  his  fare  is  paid,  or  pay  his  fare  from 
the  place  whence  he  started,  or  give  the  officer  or  servant  his  name  and 
address ;  and  in  case  of  default  is  liable  on  summary  conviction  to  a 
fine  not  exceeding  forty  shillings.  If  a  passenger,  having  failed  to 
produce  or  deliver  up  his  ticket  or  pay  his  fare,  refuses  his  name  and 
address,  any  officer  of  the  company  or  any  constable  may  detain  him 
until  he  can  be  brought  before  a  magistrate  (s.  5  (2)).  This  does  not 
justify  the  detention  of  a  passenger  pending  an  inquiry  whether  the 
name  and  address  given  by  him  are  correct,  such  name  and  address 
being  in  fact  correct  (Knights  v.  L.  C  &  D.  Rwy.  1893,  62  L.  J.  Q.  B. 
378). 

If  any  person  travels  or  attempts  to  travel  on  a  railway  without 
having  previously  paid  his  fare,  and  with  intent  to  avoid,  payment  thereof ; 
or,  having  paid  his  fare  for  a  certain  distance,  knowingly  and  wilfully 
proceeds  beyond  that  distance,  with  intent  to  avoid  payment  of  the  fare 
for  the  additional  distance ;  or,  having  failed  to  pay  his  fare,  gives, 
in  reply  to  a  request  by  an  officer  of  the  company,  a  false  name  or 
address,  he  is  liable  on  a  summary  conviction  to  a  fine  not  exceeding 
forty  shillings,  or  in  the  case  of  a  second  or  subsequent  offence,  either 
to  a  fine  not  exceeding  twenty  pounds,  or  in  the  discretion  of  the  Court 
to  imprisonment  for  a  term  not  exceeding  one  month  (s.  5  (3)).  A 
person  using  a  ticket  which  has  already  been  partly  used  by  another 
person,  and  which  is  expressed  to  be  not  transferable,  is  liable  to  be 
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convicted  under  this  section  {Langdon  v.  Howells,  1879,  4  Q.  B.  D.  337, 
decided  under  sec.  103  of  the  1845  Act).  The  liability  of  an  offender 
to  punishment  under  the  section  does  not  prejudice  the  recovery  of 
any  fare  payable  by  him  (s.  5  (4)) ;  and  the  fact  of  the  company  having 
demanded  payment  of  the  fare  does  not  exonerate  an  offender  from 
criminal  liability  {Nolle  v.  Killich,  1891,  60  L.  J.  M.  C.  61).  As  to 
by-laws  directed  to  similar  objects,  see  11  above. 

Recovetn/  of  Damages  and  Penalties. — These  matters  are  provided  for 
by  sees.  140-145, 148-150, 152  and  154-160  of  the  Rwy.  Clauses  Act,  1845, 
which  are  almost  identical  with  sees.  136-149  of  the  Lands  (see  Lands 
Clauses  Acts)  and  sees.  142-160  of  the  Companies  (see  Public  Company) 
Clauses  Acts,  1845.  Sees.  146,  147,  151,  and  153  were  repealed  by 
the  Summary  Jurisdiction  Act,  1884,  and  the  summary  jurisdiction 
procedure  has  been  otherwise  amended  (see  Summary  Jurisdiction). 
An  action  by  a  railway  company  against  a  passenger  who  had  taken 
a  ticket  from  A.  to  C.  and  got  out  at  B.,  an  intermediate  station  to  which 
a  higher  fare  was  charged,  is  not  an  action  to  recover  a  penalty  under 
sec.  145  {G,  N.  Bwy.  v.  Winder,  [1892]  2  Q.  B.  595).  The  penalty 
imposed  need  not,  it  seems,  be  a  specific  sum,  if  the  mode  in  which 
the  amount  is  to  be  ascertained  is  pointed  out.  But  in  such  a  case 
the  company  must  demand  the  specific  sum  due  before  they  can  take 
proceedings  {Brown  v.  G.  E.  Bwy.  Co.,  1877,  2  Q.  B.  D.  406).  The 
power  of  arrest  under  sec.  154  is  confined  to  offences  under  the  Act 
or  the  special  Act,  and  does  not  extend  to  offences  against  the  by-laws, 
whether  such  by-laws  are  valid  or  not  {Barry  v.  Midland  Bwy.  Co.,  Ir.  E. 
1  C.  L.  130 ;  but  see  Young^  v.  G.  E.  Bwy.  Co.,  1888,  5  T.  L.  R.  112). 
As  to  the  receipt  of  penalties  within  the  Metropolitan  police  district 
under  sec.  159,  see  Beceiver  of  Police  v.  Bell,  1872,  L.  R.  7  Q.  B.  433. 

Enforcement  of  Acts  hy  Board  of  Trade. — See  17  below. 

17.  Board  of  Trade  Control. 

In  1839  and  1840  Select  Committees  recommended  (Pari.  Papers, 
1839,  115 ;  1840,  305)  a  Railway  Board  of  Supervision,  and  by  the 
Regulation  Act,  1840,  3  «&  4  Yict.  c.  97,  such  supervision  was  entrusted 
to  the  Board  of  Trade. 

The  Board  was  empowered  to  appoint  inspectors  of  railways,  to 
postpone  the  opening  of  passenger  railways,  to  disallow  by-laws,  and 
to  institute  legal  proceedings  against  companies  infringing  the  law,  to 
direct  companies  to  make  returns  of  accidents,  and  to  furnish  returns 
of  traffic  and  a  table  of  tolls  from  time  to  time  levied.  Six  years  later 
the  first  Railway  Commissioners  were  constituted  (9  &  10  Vict.  c.  105) 
and  given  all  the  powers  of  the  Board  of  Trade  as  to  railways,  but 
after  five  years'  trial  the  Commission  was  dissolved  (14  &  15  Vict.  c.  64) 
and  their  powers  transferred  back  to  the  Board.  Twenty  years  passed 
before  the  Railway  Commission  was  re-established  (36  &  37  Vict.  c.  48)  ; 
as  reformed  in  1888  it  forms  the  existing  Railway  and  Canal  Commis- 
sion which  is  the  tribunal  dealing  with  the  legality  of  tolls,  rates,  and 
charges,  a  Court  of  arbitration,  and  possesses  other  powers  detailed 
below  (see  18). 

The  Railway  Department  of  the  Board  of  Trade  {q.v.)  (see  that 
article)  was  constituted  by  Minutes  of  the  Board  (Pari.  Papers,  1845, 
479)  and  now  deals  with  various  matters  besides  railways.  Its  chief 
railway  functions  may  be  summarised  as  follows : — 
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1.  Supervision  powers  conferred  in  1840,  and  since  amended  as 

to  the  opening  of  railways,  as  to  by-laws,  and  as  to  safety ; 
and  the  general  duty  as  Parliament's  Deputed  Agent  of  super- 
vising the  Kailway  Policy  of  State-regulated  Competition ; 

2.  Rule-making  and  Form-prescribing  powers  under  the  Kegulation 

and  other  Acts ; 

3.  Statistical  and  return-compelling  powers ; 

4.  Legislative    powers    under    express    authority    delegated    by 

Parliament  to  the  Board  as  to  light  railways,  and  as  to  the 
conferment  of  various  powers  on  companies  ; 

5.  Enforcement  of  Acts,  powers. 

Speaking  generally,  the  Department  is  the  guardian  of  public  safety 
on  railways,  and  the  channel  through  which  information  as  to  them 
flows  to  the  public  and  the  legislature.  Over  "tubes"  (see  19  below) 
and  light  railways  (see  20)  it  exercises  special  powers.  Since  1873 
questions  of  railway  rates  and  railway  differences  have  in  the  main 
passed  to  the  Commissioners  (see  18).  The  Board's  powers  of  the  first 
four  classes  above  are  dealt  with  in  other  parts  of  this  article,  it  remains 
to  consider  their  general  enforcement  powers. 

Enforcement  of  Acts  hy  Board  of  Trade. — The  first  (1840)  Eegulation 
Act  empowered  (ss.  11,  12)  the  Board  to  enforce  the  provisions  of 
railway  Acts.  The  1844  Regulation  Act  repealed  these  sections  and 
provided  (s.  11)  that  whenever  it  appears  to  the  Board  that  a  rail- 
way company  have  contravened  or  are  exceeding  the  provisions  of  the 
general  Acts  (see  1  A  above),  or  their  special  Acts  and  that  it  would 
be  to  the  public  advantage  that  the  company  should  be  restrained  from 
so  acting  they  must  certify  the  same  to  the  Attorney-General,  who,  if 
the  fault  is  one  of  non-compliance,  proceeds  by  information  or  action, 
and  if  it  is  one  of  ultra  vires  action  applies  to  the  Chancery  Division 
for  an  injunction.  The  Board  must  not  give  a  certificate  until  twenty- 
one  days  after  they  have  notified  their  intention  to  the  company  and 
no  proceedings  can  be  taken  against  a  company  after  one  year  since  the 
offence  (s.  18).  The  Attorney-General  is  bound  to  act  on  receiving  the 
Board's  Certificate  {A.-G.  v.  G.N.  Bwy.  Co.,  1860,  29  L.  J.  Ch.  794),  and 
the  Court  in  which  the  proceedings  are  taken  will  not  inquire  into  the 
reasons  for  which  the  certificate  was  given  {A.-G.  v.  Oxford  and  Wolver- 
hampton Rwy.  Co.,  1854,  2  W.  K.  330). 

18.  Railway  and  Canal  Commission. 

Constitution. — The  Railway  and  Canal  Commission  is  a  Court  of 
record  established  by  the  Traffic  Act,  1888,  51  &  52  Vict.  c.  25,  in 
substitution  for  the  Railway  Commissioners,  who  had  been  appointed 
(Traffic  Act,  1873,  36  &  37  Vict.  c.  48),  and  who  ceased  to  exist  on 
December  31,  1888.  The  still  earlier  Commission  of  1846-1851  is 
referred  to  under  17  above. 

The  Commission  consists  of  two  appointed  and  three  ex  officio  com- 
missioners (1888  Act,  s.  2).  The  two  appointed  commissioners  are 
appointed  by  the  Crown  on  the  recommendation  of  the  President  of 
the  Board  of  Trade,  and  one  of  them  must  be  experienced  in  railway 
business.  They  must  not,  during  the  time  they  hold  office,  be  interested 
for  their  own  benefit  in  any  stock,  shares,  or  other  securities  of  any 
railway  or  canal  company  in  the  United  Kingdom,  and  must  devote  the 
whole  of  their  time  to  the  performance  of  their  duties  as  commissioners 
VOL.  xn.  18 
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(1888  Act,  8.  3;  1873  Act,  s.  5).  One  of  the  present  Commissioners  is 
also  (unpaid)  chairman  of  the  Light  Kailway  Commission  (see  20  below). 
The  Lord  Chancellor  has  power  to  remove  any  appointed  commissioner 
for  inability  or  misbehaviour  (1888  Act,  s.  3  (5)).  Of  the  three  ex  officio 
commissioners,  each  of  whom  must  be  a  judge  of  the  High  Court  or  the 
Court  of  Session,  one  is  nominated  for  England  by  the  Lord  Chancellor, 
one  for  Scotland  by  the  Lord  President  of  the  Court  of  Session,  and  one 
for  Ireland  by  the  Lord  Chancellor  of  Ireland;  and  they  cannot  be 
required  to  attend  out  of  that  part  of  the  United  Kingdom  for  which 
they  are  respectively  nominated  {ibid.,  s.  4). 

Jurisdiction. — The  Traffic  Act,  1888,  transferred  to  the  Railway  and 
Canal  Commission  (in  the  Act  and  in  this  article  referred  to  as  the  Com- 
missioners) all  the  jurisdiction  and  powers  which  were  formerly  vested 
in  the  1873  Act,  Commissioners  (s.  8),  and  also  certain  additional  juris- 
diction and  powers  (ss.  9-16  and  38).  The  jurisdiction  so  transferred 
comprises  matters  arising  under  the  1854  Traffic  Act;  sec.  16  of  the 
Regulation  Act,  1868;  the  Traffic  Act,  1873;  the  Board  of  Trade 
Arbitrations  Act,  1874 ;  the  Telegraph  Act,  1878 ;  and  sec.  3  of  the 
Cheap  Trains  Act,  1883.  Since  1888,  further  jurisdiction  and  powers 
have  been  conferred  on  the  Commission  by  sec.  2  of  the  Telegraph  Act, 
1892 ;  the  Regulation  Act,  1893 ;  the  Conveyance  of  Mails  Act,  1893 ; 
the  Traffic  Act,  1894;  sec.  1  of  the  Metropolis  Water  Act,  1897;  and 
the  Railway  Employment  (Prevention  of  Accidents)  Act,  1900. 

Facilities  for  Traffic,  Legality  of  Bates  and  Charges,  and  Undue  Pre- 
ference.— The  powers  of  the  Commissioners  as  to  these  matters  are  dealt 
with  in  this  article  under  their  respective  headings  (see  10,  C,  D,  and  E 
above). 

Power  to  Award  Damages. — Whenever  the  Commissioners  have  juris- 
diction to  hear  and  determine  any  matter,  they  may,  in  addition  to  or 
in  substitution  for  any  other  relief,  award  damages  to  any  complaining 
party  who  is  aggrieved ;  such  award  to  be  in  complete  satisfaction  of 
any  claim  for  damages,  including  repayment  of  overcharges,  which  such 
party  would  have  had  by  reason  of  the  matter  of  complaint ;  provided 
that  no  damages  may  be  awarded  unless  the  complaint  is  made  within 
a  year  from  the  discovery  by  the  party  aggrieved  of  the  matter  com- 
plained of;  and  in  cases  of  complaint  of  undue  preference,  no  damages 
may  be  awarded  if  the  Commissioners  find  that  the  rates  complained  of 
have  been  duly  published  in  the  rate-books  of  the  company,  unless  the 
party  complaining  has  given  written  notice  to  the  company  requiring  it 
to  remedy  the  matter  of  complaint,  and  the  company  has  failed  to  comply 
with  such  requirements  within  a  reasonable  time  (Act  of  1888,  ss.  12 
and  13). 

Arbitrations. — ^Where  any  difference  between  railway  companies  or 
canal  companies,  or  between  a  railway  company  and  a  canal  company, 
is,  under  the  provisions  of  any  general  or  special  Act  (or  of  any  agree- 
ment confirmed  or  authorised  by  any  such  Act),  required  or  authorised 
to  be  referred  to  arbitration,  such  difference  must,  at  the  instance  of 
any  party  to  the  difference,  and  with  the  consent  of  the  Commissioners, 
be  referred  to  them  for  decision  in  lieu  of  being  referred  to  arbitration, 
except  where  any  arbitrator  has  in  the  Act  been  designated  by  his 
name  or  by  the  name  of  his  office,  or  where,  a  standing  arbitrator  having 
been  appointed  under  the  Act,  the  Commissioners  are  of  opinion  that 
the  difference  in  question  may  more  conveniently  be  referred  to  him 
(Traffic  Act,  1873,  s.  8 ;  Traffic  Act,  1888,  s.  15).    Any  difference  to  which 
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a  railway  or  canal  company  is  a  party,  may,  on  the  application  of  the 
parties,  and  with  the  assent  of  the  Commissioners,  be  referred  to  them 
for  decision  {ihid.,  s.  9) ;  and  where  any  such  difference  is  required  or 
authorised  by  any  general  or  special  Act,  to  be  referred  to  the  arbitration 
of  or  to  be  determined  or  settled  by  the  Board  of  Trade,  the  Board  may,  if 
they  think  fit,  refer  the  matter  for  the  decision  of  the  Commissioners, 
and  appoint  them  arbitrators  or  umpire  (37  &  38  Vict.  c.  40,  s.  6).  Any 
difference  relating  to  the  remuneration  or  compensation  to  be  paid  by 
the  Postmaster-General  to  any  railway  company  in  respect  of  the  con- 
veyance of  mails  or  Post  Office  parcels,  must,  at  the  instance  of  any 
party  to  the  difference,  be  determined  by  the  Commissioners  instead 
of  by  arbitration  (56  &  57  Vict.  c.  38,  s.  1). 

Under  the  Telegraph  Act,  1878,  41  &  42  Vict.  c.  76,  if  either  party 
to  any  difference  as  to  the  placing  by  the  Postmaster-General  of  tele- 
graphs or  posts  in,  under,  along,  or  across  a  street  or  public  road,  is 
dissatisfied  with  the  award  or  decision  of  a  magistrate  or  County  Court 
judge,  he  may  require  that  the  difference  shall  be  referred  to  the  Com- 
missioners for  decision  (ss.  4  and  5).  The  Telegraph  Act,  1892,  gives 
power  to  the  Commissioners,  on  the  application  of  the  Postmaster- 
General,  to  make  an  order  for  the  construction  of  works  by  him  on 
private  land,  subject  to  such  pecuniary  or  other  terms  as  the  Commis- 
sioners think  fit.  Such  order,  if  petitioned  against  within  one  month  of 
service  on  the  landowner,  becomes  "provisional,"  and  is  of  no  effect 
unless  confirmed  by  Act  of  Parliament  (55  &  56  Vict.  c.  59,  s.  2).  But 
no  proceedings  have  ever  been  taken  under  this  section. 

The  Metropolis  Water  Act,  1897  (60  &  61  Vict.  c.  56),  as  amended 
by  the  Act  of  1902  (2  Edw.  vii.  c.  41),  which  constituted  the  metro- 
politan water  board,  gives  (s.  1)  power  to  the  Commissioners  to  hear  and 
determine  any  complaint  by  any  water  consumer  or  local  authority 
that  the  water  board  has  failed  to  perform  a  statutory  duty  of  the  water 
board,  and  if  satisfied  of  such  failure,  to  order  the  water  board  to  fulfil 
the  duty,  and  to  impose  any  penalty  for  such  failure  which  can  be 
imposed  under  any  Act,  and  to  enforce  it  as  in  the  case  of  any  other 
order  of  the  Commissioners  ;  and  also  to  hear  and  determine  any  com- 
plaint as  to  the  quantity  or  quality  of  the  water  supplied  for  domestic 
use,  and  in  such  a  case,  to  award  damages  to  the  complainant  as  well  as 
order  the  water  board  to  remove  the  ground  of  complaint. 

Locus  Standi. — A  complaint  may  be  made  to  the  Commissioners  of  a 
violation  or  contravention  of  the  second  section  of  the  1854  Act,  or  of 
the  sixteenth  section  of  the  Act  of  1868,  as  amended  and  extended  by 
the  Acts  of  1873  and  1888,  by  any  company  or  person  complaining  of 
any  such  violation  or  contravention ;  by  the  Attorney-General ;  or  by 
any  person  appointed  in  that  behalf  by  the  Board  (Act  of  1873,  s.  6). 
Any  harbour  board,  conservancy  authority,  borough,  metropolitan 
borough,  or  county  council,  justices  in  Quarter  Sessions  assembled, 
urban  or  rural  sanitary  authority,  or,  under  a  certificate  from  the 
Board  that  it  is  a  proper  body  to  make  such  complaint,  any  associa- 
tion of  traders  or  freighters,  or  chamber  of  commerce  or  agriculture, 
may  make  any  complaint  which  the  Commissioners  have  jurisdiction  to 
determine,  without  proof  that  such  authority  is  aggrieved  by  the  matter 
complained  of ;  and  any  of  such  authorities  may  appear  in  opposition 
to  any  complaint  which  the  Commissioners  have  jurisdiction  to  deter- 
mine, in  any  case  where  such  authority,  or  the  persons  represented 
hy  them,  are  likely  to  be  affected  by  the  decision  (Act  of  1888,  s.  7 ; 
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62  &  63  Vict.  c.  14,  s.  5  (2),  Sched.  2,  Pt.  II.).  A  traders'  association  may 
make  a  complaint  in  pursuance  of  this  section  without  proving  that 
any  particular  traders  have  complained  to  the  association,  or  that  the 
association  represents  aggrieved  persons,  and  the  section  applies  to  a 
complaint  made  under  the  Act  of  1894,  of  an  increase  of  rates  since 
1892  (Mansion  Hmtse  Association  v.  G.  W.  Bwij.,  [1895]  2  Q.  B.  141). 
Any  port  or  harbour  authority  or  dock  company  may  complain  that 
any  railway  company  is  by  its  rates  or  otherwise  placing  their  port, 
harbour,  or  dock  at  an  undue  disadvantage  as  compared  with  any  other 
port,  harbour,  or  dock  to  or  from  which  traffic  is  carried  by  the  lines  of 
such  railway  company,  and  the  Commissioners  have  like  jurisdiction  to 
hear  and  determine  such  complaint  as  in  the  case  of  a  contravention  of 
sec.  2  of  1854  (Act  of  1888,  s.  30). 

Sittings  and  Procedure. — The  Commissioners  may  hold  sittings  in 
any  part  of  the  United  Kingdom,  in  such  place  or  places  as  may  be  most 
convenient  for  the  determination  of  proceedings  before  them ;  but  the 
central  office  of  the  Commissioners  must  be  in  London,  and  when 
holding  a  public  sitting  in  London,  they  must  hold  it  at  the  Koyal 
Courts  of  Justice,  or  at  such  other  place  as  the  Lord  Chancellor  may 
from  time  to  time  appoint  (Act  of  1888,  s.  5  (1)  and  (2)).  The  Commis- 
sioners may  sit  either  together  or  separately,  and  either  in  private  or 
open  Court ;  but  any  complaint  made  to  them  must,  on  the  application 
of  any  party  thereto,  be  heard  and  determined  in  open  Court  (Act  of 
1873,  s.  27),  and  except  where  otherwise  expressly  provided  by  any  Act, 
not  less  than  three  Commissioners  must  attend  on  the  hearing  of  any 
case,  and  the  ex  officio  Commissioner  must  preside  (Act  of  1888,  s.  5  (3)). 
The  jurisdiction  of  the  Commissioners  under  the  Eegulation  Act,  1893,. 
and  Conveyance  of  Mails  Act,  1893,  may  be  exercised  by  the  twa 
appointed  Commissioners.  Upon  any  question  of  fact,  the  opinion  of 
the  majority  of  the  Commissioners  governs  their  decision,  but  upon  any 
question  of  law,  the  opinion  of  the  ex  officio  Commissioner  prevails  (Act 
of  1888,  s.  5  (3)).  Provisions  are  made  by  sec.  5  (5)  and  (6)  of  the  Act 
of  1888  for  the  nomination  or  appointment  of  a  temporary  ex  officio  or 
appointed  Commissioner  in  cases  of  necessity  or  urgency. 

With  respect  to  the  attendance  and  examination  of  witnesses,  the 
production  and  inspection  of  documents,  the  enforcement  of  their  orders, 
the  entry  on  and  inspection  of  property,  and  other  matters  necessary 
or  proper  for  the  due  exercise  of  their  jurisdiction,  the  Commissioners 
have  all  such  powers,  rights,  and  privileges  as  are  vested  in  a  superior 
Court :  provided  that  no  person  may  be  punished  by  them  for  contempt 
of  Court,  except  with  the  consent  of  an  ex  officio  commissioner  (Act 
of  1888,  s.  18).  The  procedure  and  practice  of  the  Commissioners 
is  regulated  by  rules  made  by  them,  with  the  approval  of  the  Lord 
Chancellor  and  the  President  of  the  Board  of  Trade  (ihid.,  s.  20).  See 
"The  Eailway  and  Canal  Commission  Kules,  1889"  (St.  E.  &  0.,  Eev. 
1904,  vol.  xi.,  "Eailway,"  p.  43),  and  the  fees  on  proceedings  by  "The- 
Eailway  and  Canal  Commission  Fees  Order,  1901 "  {ihid.,  p.  66),  made  by 
the  Commissioners,  with  Treasury  concurrence,  under  the  Act  of  1873, 
s.  32.  Further  Eules  of  April  30,  1902  {iUd.,  p.  8),  regulate  applica- 
tions to  the  Commissioners  under  the  Prevention  of  Accidents  Act,  and 
a  Eule  of  January  24,  1905  (St.  E.  &  0.,  1905,  p.  402),  regulates  appli- 
cations under  the  Private  Sidings  Act. 

Costs. — Sec.  19  of  the  1888  Act  provided  that  the  costs  of  and 
incidental  to  every  proceeding  before  the  Commissioners  should  be  in 
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their  discretion ;  but  it  is  now  provided  by  the  Traffic  Act,  1894,  s.  2, 
that  the  Commissioners  shall  not  have  power  to  award  costs  on  either 
side,  in  proceedings  other  than  disputes  between  two  or  more  companies, 
unless  they  are  of  opinion  that  either  the  claim  or  the  defence  has  been 
frivolous  or  vexatious.  This  section  deals  only  with  the  costs  of  the  case 
itself,  and  does  not  take  away  the  Commissioners'  powers  under  sec.  19 
of  the  1888  Act;  it  does  not  apply  to  interlocutory  applications  and 
proceedings  of  a  similar  character  (Bickett,  Smith  &  Co.  v.  Midland  Bwy., 
[1896]  1  Q.  B.  260). 

Appeal. — There  is  no  right  of  appeal  from  the  Commissioners  upon 
any  question  of  fact,  or  upon  any  question  regarding  the  locus  standi  of 
a  complainant.  Subject  to  this,  there  is  a  right  of  appeal  upon  any 
question  of  law  to  the  Court  of  Appeal  in  England  or  Ireland,  and  to 
the  Inner  House  of  the  Court  of  Session  in  Scotland,  and  such  Court 
may,  on  the  hearing  of  an  appeal,  draw  all  such  inferences  as  are  not 
inconsistent  with  the  facts  expressly  found,  and  are  necessary  for  deter- 
mining the  question  of  law,  and  may  make  any  order  which  the  Commis- 
sioners could  have  made,  and  also  such  further  or  other  order  as  may 
be  just ;  and  the  costs  of  and  incidental  to  the  appeal  are  in  the  discretion 
of  the  Court  of  Appeal,  but  no  Commissioner  can  be  ordered  to  pay  any 
such  costs  (Act  of  1888,  s.  17).  Such  appeals  are  regulated  by  rules  of 
Court  under  sees.  17,  55  (see  as  to  England,  St.  E.  &  0.,  Kev.  1904,  vol.  xii., 
"  Supreme  Court,  E.,"  p.  224 ;  as  to  Scotland,  ibid.,  vol.  xi.,  "  Session  Court 
of  Scotland,"  p.  142 ;  and  as  to  Ireland,  St.  E.  &  0.,  1905,  p.  715).  The 
decision  of  the  Court  of  Appeal  is  final,  save  that  where  two  such  Courts 
have  differed  in  their  view  of  the  law,  a  Court  of  Appeal  before  whom 
a  matter  affected  by  such  difference  is  pending  may  give  leave  to  appeal 
to  the  House  of  Lords  (Act  of  1888,  s.  17  (5)). 

When  the  Railway  Commissioners  sit  in  lieu  of  arbitrators  under 
sec.  8  of  the  Traffic  Act,  1873,  they  exercise  jurisdiction  not  depending 
on  the  consent  of  the  parties,  and  an  appeal  will  lie  under  sec.  17  of 
the  1888  Act  to- a  superior  Court  on  a  question  of  law  {N.-E.  Rwy.  v. 
North  British  Bivy.,  1900, 10  Rwy.  &  Can.  Traf.  Cas.  82,  Ct.  of  Sess.).  An 
appeal  is  competent  against  an  order  of  the  Commissioners  if  it  appears 
from  the  judgment  of  the  Commissioners  (although  not  in  order  itself) 
that  in  arriving  at  the  result  expressed  in  the  order  they  had  first  decided 
a  question  of  law  {ibid.). 

Qumre,  whether  the  appeal  from  the  Commissioners  to  a  Superior 
Court  of  Appeal  allowed  by  sec.  17  of  1888  applies  to  cases  arising  under 
the  Telegraph  Acts  {Postmaster-General  v.  Glasgow  Corporation  (Court  of 
Session),  1900,  10  Rwy.  &  Can.  Traf.  Cas.  238). 

The  Commissioners  may  themselves  review  and  rescind  or  vary  any 
order  made  by  them;  otherwise  (except  as  provided  above),  every  decision 
or  order  of  the  Commissioners  is  final,  and  cannot  be  questioned  or 
reviewed,  nor  be  restrained  or  removed  by  prohibition,  injunction, 
certiorari,  or  otherwise  {ibid.,  ss.  18  (2)  and  17  (6)).  The  Annual 
Report  of  the  Commission  (that  for  1906,  the  last  published,  forms  the 
Parliamentary  Paper,  1907,  Cd.  3399)  contains  reports  of  their  pro- 
ceedings during  the  past  year. 

19.  Underground  and  Tube  Railways. 
Introductory. — The  foregoing  parts  of  this  article  relate  to  railways 
generally.     There  remain  for  consideration  the  special  provisions  which 
apply  to  non-surface  railways,  and  (see  20  below)  to  light  railways. 
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Of  overhead  railways,  so  common  in  the  United  States,  there  are 
very  few  in  the  United  Kingdom  (see  Liverpool  Overhead  llwy.  Act, 
51  &  52  Vict.  c.  ex.),  and  there  are  few  sub-surface  railways  outside 
the  London  area  except  sub-marine  tunnels  such  as  the  Severn  (see 
35  &  36  Vict.  c.  liii.)  of  so  extensive  a  character  as  to  form  a  complete 
undertaking.  For  powers  proposed  in  the  Channel  scheme,  see  Pari. 
Papers,  1883,  248,  305. 

The  chief  non-surface  railways  in  England  are  therefore  the  two 
Metropolitan  Undergrounds,  and  the  more  recent  Metropolitan  Tubes. 
The  Parliamentary  powers  of  the  former  date  back  half  a  century  (16  & 
17  Vict.  c.  clxxxvi.),  but  those  of  the  latter  only  some  fifteen  years. 

The  Boston  plan  of  dealing  with  the  local  traffic  of  a  main  line,  in 
a  secondary  sub-level  station  under  the  main  station,  and  approached  by 
lines  which  though  surface  in  the  suburbs  are  sub-surface  at  their 
termination,  has  not  been  adopted  in  this  country,  notwithstanding  its 
many  advantages. 

Special  Statutory  Provisions  as  to  Underground  Railways. — The 
financial  powers  conferred  on  underground  railway  companies  are 
similar  to  those  of  other  railways,  save  that  power  to  apply  funds  to 
building  on  acquired  lands  other  than  for  railway  purposes,  is  some- 
times conferred. 

But  as  to  the  construction  of  works.  Parliament  in  the  case  of  all 
tube  railways  makes  specific  provision.  The  lines  are  to  be  constructed 
in  a  double  tunnel  approached  by  lifts,  and  every  detail  of  construction 
and  maintenance  of  the  permanent  way,  the  platforms,  stairs,  lifts,  and 
rolling  stock  is  to  be  in  accordance  with  plans  approved  by  the  Board. 
Further,  a  most  useful  provision  (which  Parliament  unfortunately  did 
not  impose  on  gas,  water,  and  electric  light  companies)  obliges  the 
company  to  make,  and  keep  posted  up  every  six  months,  a  map  and 
plan  of  the  whole  of  their  underground  works  as  actually  constructed  or 
altered.  Under  the  Clauses  Acts  the  plans  show  only  the  original 
scheme  as  formulated,  and  not  deviations  therefrom,  and  is  to  that 
extent  of  little  use  to  local  authorities  and  others. 

The  later  special  Tube  Acts  provide  (see  Precedent  20,  p.  298)  for 
the  "purchase"  of  the  right  to  use  the  subsoil  without  taking  the 
surface;  as  to  the  effect  of  the  words  "appropriate  and  use  the  sub- 
soil "  which  occur  in  the  earlier  Acts,  see  Metrop.  Riuy.  v.  Fowler,  [1893] 
A.  C.  416;  Farmer  v.  Waterloo  and  City  Bail  Co.,  [1895]  1  Ch.  527. 
The  Tube  Acts  usually  contain  a  clause  (see  Precedent  5,  p.  288)  varying 
sec.  92  of  the  Lands  Clauses  Act,  and  also  a  clause  (see  Precedent  19, 
p.  297),  as  to  which  see  Eeport  of  Board  of  Trade  Committee  on  Vibration, 
Pari.  Paper,  1902  [C.  951],  varying  the  law  of  Hammersmith  v.  Brand 
(see  p.  213)  by  providing  for  compensation  for  damage  by  working  if 
claimed  within  two  years  of  opening,  and  a  clause  (see  Precedent  21, 
p.  298)  providing  for  the  underpinning  of  houses  near  the  railway. 

The  Tube  Acts,  in  most  cases,  specifically  provide  that  the  company 
shall  not  generate,  supply,  or  take  electrical  energy  except  for  the 
purposes  of  their  tube  undertaking.  They  further  contain  clauses 
(see  Precedents  8-11,  pp.  290-291)  as  to  the  use  of  electrical  power, 
and  (see  Precedent  22,  p.  299)  for  the  protection  in  such  use  of  Post 
Office  telegraphs. 

The  underground  systems  were  devised  for  passenger  traffic,  and 
most  of  the  Tube  Acts  contain  a  prohibition  on  carrying  goods.  Those 
Acts  contain  stringent  workmen's  train  clauses  which  add  additional 
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obligations  to  those  of  the  Cheap  Trains  Act  (see  10  F  above),  they 
further  apply  the  tramway  provision  against  raising  fares  on  Sundays 
and  holidays. 

As  to  deaths  between  1904  and  1907  from  the  "live  rail"  which 
conveys  the  electric  energy,  see  Pari.  Paper,  1907  (H.  L.  213).  Valuable 
information  as  to  sub-surface  railways  is  contained  in  the  following 
Pari.  Papers— 1863  (70),  500  (Metrop.  Ewys.) ;  1901,  279  (London 
Undergrounds);  1905,  Cd.  2597  (London  Traffic). 

20.  Light  Kail  ways. 
A.  Light  Eailways  Apart  feom  the  1896  Act. 

Introductory. — Prior  to  the  coming  into  operation  of  the  Light  Ewys. 
Act,  1896  (the  machinery  of  which  is  described  under  B  below).  Great 
Britain  was  far  behind  other  countries  in  facilities  for  the  construction 
and  working  of  light  railways.  The  Ewys.  Construction  Facilities  Act, 
1864,  27  &  28  Vict.  c.  121,  and  the  Companies  Powers  Act,  c.  120,  of 
the  same  year,  first  introduced  into  the  railway  field  the  system,  now 
largely  developed,  under  which  persons  desirous  of  obtaining  statutory 
powers  for  minor,  or  varying  powers  as  to  major,  railway  undertakings 
can  be  incorporated  and  obtain  them  on  complying  with  the  conditions 
of  a  general  Act  by  a  Board  of  Trade  certificate  without  procuring  a 
special  Act.  This  certificate  procedure,  as  extended  in  1870,  is  so  far 
as  it  concerns  light  railways  described  below ;  in  so  far  as  it  affects 
other  matters  it  has  been  incidentally  dealt  with  in  the  earlier  parts 
of  this  article.  Four  years  after  the  introduction  of  the  certificate 
system  the  Eegulation  Act,  1868,  introduced  (ss.  27-29)  the  system 
of  licences  by  the  Board  empowering  the  construction  and  working 
(or  the  latter  only)  of  lines  for  which  statutory  powers  had  been 
already  obtained.  This  licence  procedure  is  also  dealt  with  below,  as 
are  the  special  Acts  for  light  railways  which  have  been  granted  apart 
from  these  facilities. 

Certificates  under  1864  and  1870  Acts  for  Constructing  Light 
Railways. — Under  the  Ewys.  Construction  Facilities  Act,  1864,  the 
Board  of  Trade  can  by  a  certificate  incorporate  a  company  under  the 
Companies  Clauses  Acts  (s.  24,  etc.),  and  give  them  or  an  existing 
railway  company  power  to  construct  lines  or  to  make  deviations.  The 
certificate  may  incorporate  any  of  the  provisions  of  the  Lands  Clauses 
Acts,  except  as  to  compulsory  powers  and  entry  on  lands  (s.  23),  or  of 
the  Ewys.  Clauses  Acts,  except  as  to  temporary  occupation  of  lands 
during  construction  or  as  to  leasing  the  lines  (s.  31). 

Under  a  rule  (St.  E.  &  0.,  Eev.  1904,  vol.  xL,  "Eailway,"  p.  17,  made 
under  sec.  64  of  the  Act),  plans,  etc.,  have,  on  application  for  such 
certificates,  to  be  deposited  as  in  proceedings  by  special  Act.  This 
certificate  procedure  was  applicable  only  where  the  lands  required  could 
be  got  by  agreement  and  there  was  no  opposition,  and  under  it  the  Lee 
on  the  Solent  Light  Eailway  and  some  twenty-three  branches,  extensions, 
and  deviations  were  authorised  (see  list.  Index  to  Local  and  Personal 
Acts,  1801-1899,  p.  249 ;  St.  E.  &  0.,  1903,  No.  607). 

Under  the  Ewys.  Powers  and  Construction  Amendment  Act,  1870, 
the  Board  can,  where  a  railway  or  canal  company  lodge  opposition  to  the 
certificate,  treat  it  as  a  Provisional  Order,  and  cause  a  confirmation  Bill 
to  be  introduced.     This  1870  provision  has  been  little  used. 

The  same  Act  (s.  5)  removed  the  restriction  (sec.  33  of  1864)  that  on 
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all  certificate  lines  the  gauge  must  be  standard  (see  5  E  above);  till 
1885  there  was  but  one  line  (the  3-feet  South  wold  Railway)  which  was 
not  "  standard." 

Licences  tender  1868  Act  for  Working  Ordinary,  as  Light,  Railway. — 
The  Board  can  by  licence  authorise  a  company  already  empowered  to 
construct  and  work  a  railway  to  carry  out  their  powers  freed  from 
certain  obligations  which  apply  to  ordinary  lines  (Regulation  Act,  1868, 
ss.  27-29).  But  in  case  of  a  line  so  worked  the  company  are  tied  both 
as  to  speed  (c/.  7  above),  which  must  never  exceed  twenty-five  miles  an 
hour,  and  as  to  weight  of  rolling  stock  (c/.  8  above),  which  must  never 
bring  more  than  eight  tons  per  pair  of  wheels  on  to  the  lines,  and  by 
any  other  restrictions  that  the  Board  of  Trade  Regulations  impose  (s.  28). 
Persons  violating  the  speed  or  weight  restrictions  are  on  conviction  on 
indictment  liable  to  two  years'  hard  labour  {ibid.).  Before  granting  a 
licence  the  Board  give  notice,  consider  objections,  and  make  inquiries 
(s.  27).  A  few  licences  have  been  granted  under  these  powers,  but  the 
enactments  have  now  little  effect  as,  though  not  specifically  amended, 
they  are  in  practice  superseded  by  the  fuller  powers  conferred  by  sec.  18 
of  the  1896  Act  (see  B  below),  under  which,  inter  alia,  the  provisions  as 
to  a  "  1868  licence  "  railway  has  been  modified. 

Special  Acts  Authorising  Construction  or  Working  as  Light  Railway. 
— The  necessity  for  promoters  obtaining  light  railway  powers  through 
the  expensive  channel  of  a  special  bill,  has  arisen  as  regards  cases  prior 
to  1897  from  the  absence  of  the  1896  procedure,  and  as  regards  later 
cases  from  that  procedure  being  (as  in  all  cases  of  delegated  powers) 
exercisable  only  within  the  four  corners  of  the  empowering  Act,  and  so 
not  permitting  the  grant  of  powers  sought,  e.g.  variance  of  sec.  92  of  the 
Lands  Clauses  Act. 

Sec.  2  {a)  of  the  1896  Act  prohibits  an  order  varying  the  compulsory 
powers  of  the  Lands  Clauses  Acts,  and  the  common  form  of  special  Act 
clause  (Precedents  5,  6,  p.  288)  empowering  a  company  to  take  part  of  a 
property  without  taking  the  whole  is  ultra  vires  a  Light  Railway  Order. 
Sec.  9  (3)  forbids  the  Board  confirming  an  order  which,  from  magnitude, 
effect  on  railway  interests,  or  other  special  reasons,  "  ought  to  be  sub- 
mitted to  Parliament." 

If  Parliament  went  one  step  further  and  empowered  the  Board  to 
submit  to  them  as  a  Provisional  Order  requiring  sanction  by  a  con- 
firmation Act,  a  Light  Railway  Order  which  either  varied  sec.  92  of 
the  Lands  Clauses  Act,  1845,  to  the  extent  now  allowed  in  special  Acts 
(see  Precedents  5  and  6  below),  or  were  of  the  sec.  9  (3)  class,  the 
necessity  for  special  Light  Railway  Acts  would  disappear. 

Of  the  light  systems  authorised  by  special  Act  prior  to  1897  several 
{e.g.  Rother  Valley,  Vale  of  Rheidol)  have  been  brought  under  the  1896 
Light  Rwys.  Act  by  Orders  under  sec.  18  thereof  (see  below). 

Of  the  subsequent  special  Acts,  some  {e.g.  Southend  and  Colchester, 
5  Edw.  VII.  c.  cxl.)  authorise  systems  which  were  not  within  the  1896 
powers  as  infringing  the  magnitude  or  competition  provisions  of  sec.  9 
(3)  thereof,  or  as  embracing  provisions  beyond  those  "ancillary"  (s.  11  (m)) 
to  an  Order. 

B.  Light  Railways  under  the  1896  Act. 

Introductory. — The  Light  Rwys.  Act,  1896,  marks  an  important  step 
in  the  history  of  delegated  legislation.     The  powers  of  constituting  a 
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statutory  company,  with  compulsory  lands-acquisition  and  other  statutory 
powers,  previously  delegated  by  Parliament  to  a  Government  department 
were  (save  as  under  the  1864  Certificate  procedure  in  non-opposed  cases), 
confined  to  making  a  Provisional  Order,  which  had  like  a  special  Bill  to 
run  the  gamut  of  opposition  in  Parliament  and  unless  confirmed  became 
waste  paper.  In  1896  Parliament  placed  statutory  Commissioners  in 
the  position  of  a  Provisional-Order-making  department,  and  wholly 
delegated  her  objection-hearing  and  confirmation  powers  to  the  Board 
of  Trade — guarding  by  provisions  in  the  Act  the  limits  of  such  delegation. 

Light  Railvjay  Commissioners. — Sec.  1  of  the  Act  established  a  com- 
mission of  three  members,  of  whom  two  are  now  paid  (s.  1  (4) ;  1  Edw.  vii. 
c.  36),  and  the  unpaid  chairman  is  also  a  Eailway  and  Canal  Commissioner 
(see  18  above).  To  these  Commissioners  (hereunder  called  the  Commis- 
sioners) applications  for  orders  are  made  in  accordance  with  rules  (cited 
as  "rr."  hereunder)  (St.  R  &  0.,  Kev.  1904,  vol.  xi.,  "Eailways,"  p.  68 ; 
St.  R  &  0.,  1904,  p.  618)  made  by  the  Board  of  Trade.  The  powers  of 
the  Commissioners  (limited  to  1901  by  sec.  1  (8)  of  the  Act)  have  been 
continued  by  the  Expiring  Laws  Continuance  Act. 

Who  can  Apply  for  Orders. — Applications  can  be  made  by  a  county, 
borough,  or  urban  or  rural  district  (hereunder  called  a  "  council ")  through 
any  part  of  whose  area  the  proposed  railway  is  to  pass ;  a  company  or 
corporation;  an  individual;  "jointly"  by  any  "councils"  companies, 
corporations,  or  individuals  (ss.  2,  24).  Parish  councils  cannot  apply, 
nor  any  local  authority  except  a  "council."  Before  a  "council"  can 
apply  it  must  pass  a  special  resolution  authorising  such  application 
(s.  3  (2)  (a),  Sched.  I.). 

Advertisements  and  Notices. — Before  an  application  for  an  order  is 
lodged  with  the  Commissioners  the  promoters  must  publish  an  advertise- 
ment, once  at  least,  in  each  of  two  successive  weeks  in  April  or  October 
in  some  (one  and  the  same)  newspaper  circvilating  in  the  area  or  some 
part  of  the  area  through  which  the  proposed  railway  is  to  pass.  This 
advertisement  must  contain  (amongst  other  things)  a  general  description 
of  the  line  of  railway,  the  lands  it  is  proposed  to  take,  and  the  quantity 
and  purpose  for  which  they  are  to  be  taken — the  proposed  gauge  and 
the  motive  power — the  address  of  the  place  where  a  plan  of  the  works 
and  a  book  of  reference  to  the  plan,  and  a  section  of  the  works,  etc.,  can 
be  seen,  and  where  copies  of  the  draft  order  can  be  obtained  at  a  price 
not  exceeding  Is.  per  copy ;  and  the  advertisement  must  also  state  that 
any  objection  to  the  scheme  should  be  made  in  writing  to  the  secretary 
of  the  Light  Eailway  Commission  (for  address,  etc.,  see  infra)  (sec.  7  (2) ; 
rr.  1-3).  These  advertisements  must  be  subscribed  with  the  name  and 
address  of  the  person,  company,  or  council  responsible  for  the  same. 
A  "  notice  "  is  required  to  be  served  in  the  month  of  April  or  October 
in  the  manner  and  in  the  form  prescribed  by  the  rules  on  every  owner 
or  reputed  owner  or  lessee,  and  the  occupiers  of  all  lands  intended  to 
be  taken.  Copies  of  the  draft  order,  plan,  book  of  reference,  and  section, 
and  the  estimates,  etc.,  must  be  deposited  in  the  months  of  May  or 
November  with  the  clerk  of  every  "  council "  or  parish  council  through 
whose  area  any  part  of  the  railway  is  proposed  to  be  made ;  and  copies 
of  all  the  foregoing  documents  must  also  be  deposited  by  the  promoters 
in  the  same  months  with  the  Board,  and  copies  of  the  draft  order  with 
the  Treasury  and  some  of  the  other  Government  departments  (r.  4). 
The  "  estimate  "  is  to  be  according  to  the  form  given  in  rule  26,  or  "  as 
near  thereto  as  circumstances  may  permit;"  and  in  addition  it  is  to 
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include  the  expense  of  acquiring  land  and  all  incidental  expenses,  and  it 
must  be  signed  by  the  person  making  it.  Authentication  and  service 
(which  may  be  effected  by  post)  of  notices  is  provided  for  by  rules  34,  35. 

Applications  to  the  Commissioners. — An  application  can  only  be  made 
in  the  months  of  May  and  November,  and  must  be  lodged  with  the 
Commissioners  on  or  before  the  31st  May  or  the  30th  November  in  each 
year.  When  made  by  a  body  corporate  it  must  be  under  the  seal  of 
such  body,  and  in  any  other  case  it  must  be  signed  by  the  promoter  or 
promoters,  or,  if  there  are  more  than  two,  by  any  three  of  them.  The 
application  must  be  accompanied  by  copies  of  the  draft  order  and  various 
documents  (r.  32),  and  before  lodging  it  £50  (the  only  fee)  must  be  paid 
to  the  Board  of  Trade  (r.  36). 

Scope  of  Order. — A  Light  Railway  Order  can  confer  the  necessary 
powers  for  constructing  (as  to  junctions,  see  s.  23),  and  working  a  light 
railway,  and  acquiring  lands  therefor,  and  can  fix  the  maximum  traffic 
rates.  It  can  constitute  a  statutory  company  and  provide  for  a  Parlia- 
mentary deposit  by  them,  authorise  agreements  with  railway  and  other 
companies,  and  confer  powers  on  railway  companies,  and  on  "  councils  " 
the  powers  specified  above. 

It  can  contain  other  provisions  "  ancillary  to  the  objects  of  "  a  Light 
Railway  Order  or  "  expedient  for  carrying  them  into  effect"  (s.  11). 

The  Order  may  incorporate  with  any  exceptions  and  variations  the 
provisions  of  the  Rwys.  Clauses  Acts,  1845  and  1863  (detailed  in  the 
earlier  parts  of  this  article),  or  of  the  Companies  Clauses  Acts,  1845 
and  1889  (as  to  these,  see  2  and  3  above  and  Public  Company)  (ss.  11 
(a),  12  (1),  28). 

The  Order  can  incorporate  all  or  any  of  the  provisions  of  the  Lands 
Clauses  Acts  (as  to  which,  see  4  above  and  Lands  Clauses  Acts),  but 
it  cannot  vary  any  of  the  provisions  as  to  compulsory  taking  of  lands,  and 
if  it  varies  any  of  the  non-comptdsory  provisions  the  Board  must  make  a 
special  report  to  Parliament  on  the  subject  (ss.  11  (a),  12  (1),  28),  and 
compensation  under  those  Acts  must  be  (s.  13)  determined  in  a  special 
manner  (see  Arbitration  below),  and  up  to  the  extent  of  £500  can  by 
the  order  be  made  payable  to  trustees  (s.  14). 

A  "  light  railway  "  is  not  defined  by  the  Act ;  the  Orders  which  have 
been  made  under  the  Act  are  of  two  main  classes — (Class  A)  Orders  for 
lines  on  lands  acquired,  as  to  the  provisions  in  which  see  under  Pro- 
visions of  a  Class  "  A  "  Order  below ;  and  (Class  B)  Orders  for  lines  on 
roads,  as  to  which  see  C  below.  There  are  also  (Class  N)  hybrid  Orders 
which  approximate  to  either  class. 

Powers  of  "  Councils,"  if  Order  so  Provides. — A  "  council "  can  them- 
selves construct  and  work  or  contract  for  the  construction  or  working  of 
a  light  railway,  or  advance  to  a  light  railway  "  company,"  either  by  way 
of  loan  or  as  part  of  its  share  capital  (see  s.  28),  or  partly  in  one  way 
and  partly  in  the  other,  any  amount  fixed  by  the  Order,  and  can  borrow 
for  such  purposes.  Any  "  council"  can  join  another  "council"  in  doing  any 
of  these  things,  or  do  any  other  act  incidental  thereto  (s.  3  (1)).  In  case 
of  such  joint  action  the  "  councils  "  can  appoint  a  joint  committee  (s.  17) 
in  accordance  with  the  Local  Government  Act,  1888,  s.  81 ;  Local  Govern- 
ment Act,  1894,  s.  57,  and  Sched.  3  of  the  1896  Act.  There  have  been  but 
few  cases  of  such  joint  action.  But  a  "  council "  can  only  construct  and 
work  or  make  an  advance  to  a  light  railway  wholly  or  partly  outside 
their  area  "jointly"  with  the  "council"  of  the  outside  area  on  satisfying 
the  Board  that  such  construction,  working,  advance,  etc.,  is  expedient  in 
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the  interests  of  their  area  (s.  3  (2)  (b)) ;  in  such  cases  the  Order  recites 
that  the  Board  is  so  satisfied,  and  a  section  thereof  limits  the  "  council's  " 
expenditure  to  a  specified  sum  based  on  the  estimated  benefit  to  their 
area  from  such  construction,  etc. 

Application  and  other  non-capital  expenses  of  a  borough  council  are 
met  out  of  the  borough  fund,  and  of  other  district  and  county  councils 
as  general  expenses,  or,  in  the  last  case,  may  be  charged  on  particular 
parts  of  the  county :  capital  expenses  are  met  by  borrowing ;  profits  go 
to  the  expense-bearing  rate ;  rate  demand  notes  show  the  light  railway 
expenditure  separately. 

A  "  council  "  or  any  other  local  authority  may  have  power  to  acquire 
the  railway  (s.  11  (L)). 

Exchequer  Contributions. — Where  a  "  council "  make  a  loan  to  a  light 
railway  company,  the  Treasury  can  also  make  one,  but  it  must  not  exceed 
the  amount  for  the  time  advanced  by  the  council,  nor  one-quarter  of  the 
railway  estimates.  Such  Treasury  loan  is  also  conditional  on  one-half 
at  least  of  the  railway  estimates  being  provided  by  "  share  capital,"  and 
one-half  at  least  of  that  "  share  capital "  being  subscribed,  and  paid  up, 
by  persons  other  than  local  authorities.  These  Treasury  loans  carry  a 
minimum  interest  of  3J  per  cent,  per  annum  (s.  4). 

The  Treasury  can  also,  where  the  light  railway  will  aid  agriculture, 
fisheries,  or  some  definite  industry,  make  a  "  special  advance,"  but  they 
must  have  the  guarantee  beforehand  of  some  existing  railway  company 
for  the  construction  and  working  of  the  railway,  the  local  authorities 
and  landowners  must  have  given  facilities,  and  the  advance  is  limited  to 
one-h;ilf  construction  cost  or  less  (s.  5). 

The  whole  Exchequer  contribution,  limited  by  sec.  6  (1)  to  £250,000, 
has  been  exhausted  chiefly  by  free  grants  under  sec.  5,  the  Treasury 
loans  under  sec.  4  being  few.  A  Bill  of  1901  (Pari.  Paper,  1901,  137) 
proposed  to  treble  the  contribution. 

Landowners'  Contributions. — The  Commissioners  of  Woods  and  private 
landowners  can  grant  lands,  and  the  latter  can  give  financial  aid,  in  the 
form  of  an  improvement  charge  (ss.  19,  20). 

Commons  and  Preservation  of  Scenery  and  Monuments. — Common  land 
and  village  greens  cannot  be  taken  without  the  consent  of  the  Board  of 
Agriculture,  and  other  land  must  be  added  to  the  common  and  access 
preserved.  Objections  to  schemes  injuring  scenery,  etc.,  must  be  con- 
sidered if  made  before  confirmation  of  the  Order  (ss.  21,  22). 

Consideration  of  Application  by  Commissioners. — The  Commissioners 
having  satisfied  themselves  that  the  provisions  as  to  advertisements,  etc., 
(see  above)  have  been  complied  with  hold  a  local  inquiry,  consider 
objections,  and  settle  the  applicant's  draft  Order. 

Confirmation  by  Board  of  Trade. — An  Order  of  the  Commissioners  is 
provisional  only,  and  has  no  effect  until  confirmed  by  the  Board  (s.  7  (5)), 
to  whom  it  is  submitted  with  the  plans,  etc.,  and  the  Commissioners' 
Eeport  (s.  8  (1)),  which  is  not  accessible  to  the  parties  (Oxley,  I.  176). 
The  Board  issue  a  notice  that  objections  to  confirmation  must  be  before 
a  specified  date,  and  if  objections  are  received  and  not  withdrawn  they 
hold  an  inquiry  in  Whitehall  Gardens.  Whether  there  are  objections 
or  not  the  Board  consider  the  Order,  and  if  necessary  modify  it :  similar 
provisions  apply  (s.  24)  to  amending  Orders.  When  confirmed  the  Order 
has  effect  "as  if  enacted  by  Parliament"  (see  Statutory  Order),  is 
conclusive  evidence  that  "  all  the  requirements  of  this  Act  in  respect  of 
proceedings  required  to  be  taken  before  the  making  of  the  Order  have 
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been  complied  with  "  (ss.  8  (2),  9,  10),  and  is  for  certain  purposes  (ss.  12 
(2),  25)  a  special  Act. 

The  annual  report  of  the  Board  (under  s.  15  (5))  for  1906  (Pari. 
Paper,  1907,  188)  shows  how  the  545  applications  made  1896-1906  have 
been  dealt  with :  they  resulted  in  282  Orders — a  number  since  (June  1, 
1908)  increased  to  313. 

Provisiotis  of  a  Class  "  A  "  Light  Railway  Order. — The  ordinary  type 
of  such  an  Order,  granted  to  a  company  thereby  created,  incorporates  the 
Lands  Clauses  Acts  (as  varied  by  the  Act  of  1896)  and  the  Companies 
Clauses  Act,  1845,  and  such  parts  of  the  1863  Act  as  the  circumstances 
call  for.  Of  the  Rwy.  Clauses  Acts  it  omits  the  sections  (11-15)  as  to 
deviations,  and  (46-8,  59,  60)  as  to  level  crossings,  substituting  other  pro- 
visions for  these.  As  to  constitution  and  capital  of  the  company.  Pari, 
deposit,  lands  and  construction,  it  follows  the  general  lines  of  a  special 
Act.  But  the  company  are  freed  from  the  obligations  of  certain  safety 
provisions  (s.  12  (1),  Sched.  2  of  1896),  and  in  return  are  restricted  as 
to  speed,  weight  on  rails,  etc.,  by  the  clauses  (Precedents  23,  24,  printed 
at  p.  300),  and  if  any  other  power  than  steam  is  authorised  by  the  normal 
tramway  clause  (Model  Bill,  p.  44,  clause  19,  as  to  regulations  of  the 
Board);  if  electrical  power  is  to  be  used  clauses  (Precedents  10,  11,  12, 
printed  at  pp.  291-293  below),  are  inserted.  All  the  General  Rwy.  Acts 
(see  1 A  above)  apply  to  a  light  railway  (s.  12  (2)),  except  so  far  as  varied 
by  the  Order.  Considerations  of  space  forbid  more  than  this  general 
statement,  but  it  may  be  mentioned  that  in  certain  cases  special  powers 
have  been  given  to  construct  roads  on  lands  acquired,  and  to  adapt  a 
bridge  to  the  railway,  and  to  abandon  lines ;  in  the  last  case  Precedents 
17,  18,  p.  297,  are  followed. 

162  Orders  for  Class  A  lines  have  been  granted  to  companies  besides 
4  Orders,  chiefly  "  light "  but  partly  "  tram  "  (see  C  below),  but  many  of 
the  lines  have  not  been  made.  But,  contrary  to  Parliament's  expectation, 
"  councils  "  have  not  used  the  powers  of  the  Act  to  make  Light  railways 
(the  Nidd  Valley  Waterworks  line  of  the  Bradford  Corporation  forms 
the  solitary  exception  to  this),  but  they  have  made  advances  for  Class  A 
lines,  and  have  embarked  largely  in  T?'<x7?i-railways — see  C  below,  where 
the  clauses  of  a  council's  Order  and  for  borrowing  are  referred  to,  as  are 
the  purchase  clauses  which  are  never  given  in  a  Class  A  case. 

Working  of  Ordinary  Railway  as  Light  Railway. — An  Order  under 
the  Act  can  (s.  18)  authorise  a  railway  company  to  construct  or  work 
any  of  their  lines  as  a  light  railway — i.e.  effect  the  objects  of  an  1868 
Licence  (see  above),  and  with  only  such  restrictions  as  to  speed,  etc.,  as 
the  Order  may  impose.  Orders  have  been  made  under  the  section  as  to 
lines  not  yet  constructed,  as  to  constructed  ones,  as  to  ordinary  railways, 
as  to  non-passenger  railways,  and  as  to  light  railways  authorised  under 
the  ^rg-1896  provisions  above.  Such  Orders  are  in  some  cases  confined 
to  the  purposes  of  sec.  18,  in  others  they  exercise  other  powers  of  the 
Act,  and  modify  the  capital  provisions  of  what  were  in  their  first  stage 
Parliamentary  lines. 

Arbitration. — Where  an  Order  incorporates  the  Lands  Clauses  Acts, 
any  matters  which  under  those  Acts  are  determinable  by  the  verdict  of 
the  jury,  by  arbitration,  or  by  two  justices,  must  be  referred  to,  and 
determined  by,  a  single  arbitrator  to  be  appointed  by  the  parties  (or  if 
the  parties  do  not  concur  in  the  appointment  of  such  arbitrator,  then  by 
the  Board  of  Trade),  and  the  provisions  of  the  Arbitration  Act,  1889 
(see  Arbitration),  are  to  apply  to  any  such  arbitration.     The  arbitrator 
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is  bound  to  consider  the  question  of  betterment  (s.  13  (1)).  Under  such 
an  Order  the  costs  of  the  reference  and  award  are  in  the  arbitrator's 
discretion  {Baxter  v.  Midland  Rwy.,  1905,  21  T.  L.  E.  708),  and  where 
the  costs  of  an  arbitration  for  assessment  of  compensation  for  land  taken 
is  referred  to  a  Master  of  the  Supreme  Court,  the  taxation  is  under  the 
Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  and  therefore  not  subject 
to  review  by  the  Court  {In  re  Cannings,  Ltd.  v.  Middlesex  C.  C,  1906  (C.A.), 
23  T.  L.  E.  43).  Under  sec.  13  (2)  the  Board,  with  the  concurrence  of 
the  Lord  Chancellor,  made  "  The  Light  Ewy.  (Costs)  Eules,  1897  "  (St.  E. 
&  0.,  Eev.  1904,  vol.  xi.,  "Eailway,"  p.  78),  fixing  a  scale  of  costs  for 
arbitrations. 

C.  Tram-Eailways  under  the  1896  Act. 

Preference  slioivn  for  1896  over  1870  Facilities.  —  In  early  light 
railway  proceedings  the  question  arose  whether  an  Order  can  authorise 
the  making  of  tram-lines,  i.e.  lines  not  on  purchased  lands  but  on  public 
highways.  The  Tramways  Act,  1870  (see  Tramway),  unlike  the  1896  Act, 
makes  the  consents  of  local  and  road  authorities  necessary  to  promotions ; 
it  gives  a  veto  to  frontagers,  it  withholds  compulsory  land' powers  (essential 
where  the  lines  necessitate  road  widenings);  it  gives  municipalities 
power  to  purchase  the  lines  on  "  old  iron  "  terms,  but  on  the  other  hand 
it  restricts  their  enterprise  to  their  municipal  area.  Further,  being 
earlier  than  their  creation,  it  does  not  recognise  county  or  rural  councils, 
and  is  otherwise  archaic.  Promoters  desirous  of  escaping  these  restric- 
tions have  availed  themselves  of  the  1896  procedure  and  of  the  light 
railways  authorised  nearly  half,  and  of  those  constructed  a  much  greater 
proportion,  are  lines  indistinguishable  in  appearance  from  tramways. 

Provisions  of  a  Class  B  Order. — The  Orders  of  the  Tram-Eailway 
Class,  like  Tramway  Orders,  are  often  granted  to  "  Companies  Acts  " 
companies,  but  in  such  cases  they  usually  impose  some  restrictions  on 
the  capital  powers.  Where  the  promoters  are  formed  into  a  statutory 
company  the  clauses  are  as  in  a  Class  A  Order.  But  in  either  case  the 
Order  gives  a  "  council  "  or  "  councils  "  powers  of  purchase,  not  (or  at 
least  not  until  after  a  longer  period  than  the  twenty-one  years  of  the 
1870  Act)  on  the  1870  terms,  but  "  at  the  fair  market  value  of  the 
undertaking  as  a  going  concern  but  without  any  allowance  for  com- 
pulsory purchase."  As  to  basis  of  valuation  under  an  agreement  con- 
taining no  such  basis,  see  Dudley  Corporation  v.  Dudley,  etc.,  Electric 
Traction  Co.  (H.  L.),  97  (1907)  L.  T.  556.  Consequentially  on  such 
purchase  provisions,  the  Order  forbids  the  creation  of  debenture  stock, 
and  has,  like  a  Tramway  Order,  clauses  providing  that  mortgages  shall 
cover  purchase  money,  but  not  the  undertaking  when  transferred,  and 
enabling  the  purchasing  authority  to  lease,  and  the  company  if  denuded 
of  its  whole  undertaking  to  be  wound  up  voluntarily  under  the  Com- 
panies Acts.  The  Order  incorporates  the  Ewys.  Clauses  Act,  1845,  as 
to  temporary  use  of  lands,  as  to  by-laws,  as  to  leasing  the  lines,  and 
as  to  minor  matters,  but  not  the  rest  of  that  Act ;  the  "  construction 
and  roads  and  bridges,"  "  works,"  and  "  working  "  provisions  being 
clauses  adapted  from  tramway  ones ;  the  rates  and  charges  are  also 
of  the  tramway  and  not  the  railway  type.  Where  the  grantees  are  a 
"  council,"  all  the  company  provisions  are  omitted,  and  clauses  give  the 
council  power  to  borrow  for  forty  years  to  the  amount  of  the  railway 
estimates,    and  remove  the  limitation  imposed  by  the  Local  Govern- 
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ment  and  Public  Health  Acts  on  local  loans  to  that  extent.  The  railway 
loans  must  be  repaid  in  forty  years  by  annual  instalments,  but  any 
payment  off  can  be  postponed  for  three  years  from  date  of  Order. 
Where  "  councils  "  make  advances  for  Class  A  Orders  they  are  given 
similar  borrowing  powers. 

Hoio  far  Tram-Railways  are  "  Railway s.'' — It  remains  to  consider 
how  far  tram-railways  are  "  railways."  Within  sec.  211  of  the  Public 
Health  Act,  1875,  they  are  railways  constituted  under  an  Act  of  Parlia- 
ment, and  therefore  entitled  to  be  assessed  under  a  general  district 
rate  at  one-quarter  only  of  the  value  (see  3  above)  {Wakefield  Corp. 
V.  Wakefield,  etc.,  Light  Rwys.  Co.  (C.  A.),  [1907]  2  K.  B.  256 ;  affirm., 
H.  L.,  [1908]  W.  K  124).  The  carriages  used  on  them  are  not  "  omni- 
buses "  or  "  hackney  carriages  "  within  the  meaning  of  the  Town  Police 
Clauses  Acts,  1847  and  1889,  and  do  not  therefore  require  to  be  licensed 
to  ply  for  hire  in  the  streets  of  a  town  ( Yorkshire  ( Woollen  District) 
Electric  Tramway  v.  Ellis  (Div.  Ct.),  [1905]  1  K.  B.  396),  but  this  is 
qualified  by  sec.  5  of  the  London  Cab,  etc..  Act,  1907,  7  Edw.  vii.  c.  55, 
s.  5,  which  puts  these  carriages  when  within  the  Metropolitan  Police 
District  in  the  same  position  as  tramcars  under  the  1870  Act. 

[Authorities. — Clifford's  Private  Bill  Legislation,  2  vols.,  1885-7  ; 
Preston,  Manual  of  Railway  Law,  1892 ;  Lely's  edit,  of  Hodges  on 
Raihvays ;  Balfour  Browne  and  Theobald,  Law  of  Raihvays  ;  Parlia- 
mentary Papers ;  Darlington  on  Railway  Rates  and  Charges ;  Butter- 
worth's  Railway  Rates  and  Traffic  ;  Robertson's  Tramways  and  Light 
Railways,  1903 ;  Oxley's  Light  Railways.] 
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Capital,  Interest  out  of  . 
Borrowing  Powers 
Lands,  Grant  of  Easements 
Lands,  Variations  of  Sec.  92 
Crossing  Roads  on  Level 

Interest  out  of  Capital  during  Construction. 

1.  Interest  not  to  be  Paid  out  of  Capital. — No  interest  or  dividend  shall 
be  paid  out  of  any  share  or  loan  capital  which  the  company  are  by  this 
or  any  other  Act  authorised  to  raise  to  any  shareholder  on  the  amount 
of  the  calls  made  in  respect  of  the  shares  held  by  him  ;  but  nothing  in 
this  Act  shall  prevent  the  company  from  paying  to  any  shareholder 
such  interest  on  money  advanced  by  him  beyond  the  amount  of  the 
calls  actually  made  as  is  in  conformity  with  the  Companies  Clauses 
Consolidation  Act,  1845. 


[Alternative  Clause  in  Case  of  New  Companies.'] 

2.  Power  to  pay  Interest  out  of  Capital  during  Construction. — Notwith- 
standing anything  in  this  Act  or  in  any  Act  or  Acts  incorporated 
therewith  the  company  may  out  of  any  money  by  this  Act  authorised  to  be 
raised,  pay  interest  at  such  rate,  not  exceeding  four  pounds  per  centum 
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per  annum,  as  the  directors  may  determine  to  any  shareholder  on  the 
amount  from  time  to  time  paid  up  on  the  shares  held  by  him  from  the 
respective  times  of  such  payments  until  the  expiration  of  the  time 
limited  by  this  Act  for  the  completion  of  the  works  by  this  Act 
authorised  or  such  less  period  as  the  directors  may  determine,  but 
subject  always  to  the  conditions  hereinafter  stated  (that  is  to  say) : — 

(a)  No    such  interest  shall  begin  to  accrue  until   the   company 

shall  have  deposited  with  the  Board  of  Trade  a  statutory 
declaration  by  two  of  the  directors  and  the  secretary  of 
the  company  that  two-thirds  at  least  of  the  share  capital 
authorised  by  this  Act  in  respect  of  which  such  interest 
may  be  paid  has  been  actually  issued  and  accepted  and  is 
held  by  shareholders  who  or  whose  executors,  adminis- 
trators, or  assigns  are  legally  liable  for  the  same  : 

(b)  No  such  interest  shall  accrue  in  favour  of  any  shareholder  for 

any  time  during  which  any  call  on  any  of  his  shares  is  in 
arrear  : 

(c)  The  aggregate  amount  to  be  so  paid  for  interest  shall  not 

exceed  pounds,  and  the  amount  so  paid  shall  not 

be  deemed  share  capital  in  respect  of  which  the  borrowing 
powers  of  the  company  may  be  exercised,  but  such  borrowing 
powers  shall  be  reduced  to  the  extent  of  one-third  of  the 
amount  paid  for  interest  as  aforesaid  : 

(d)  Notice  that  the  company  has  power  so  to  pay  interest  out  of 

capital  shall  be  given  in  every  prospectus,  advertisement, 
or  other  document  of  the  company  inviting  subscriptions 
for  shares  and  in  every  certificate  of  shares  : 

(e)  The   half-yearly  accounts   of   the   company   shall   show   the 

amount  of  capital  on  which  and  the  rate  at  which  interest 
has  been  paid  in  pursuance  of  this  section. 
Save  as  hereinbefore  set  forth  no  interest  [continue  as  in  Prece- 
dent 1]. 

Borrowing  Powers. 

3.  Power  to  Borrow. — The  company  may  borrow  on  mortgage  of  the 
undertaking  any  sum  not  exceeding  in  the  whole  [  ^  ]  pounds,  but 

no  part  thereof  shall  be  borrowed  until  the  whole  capital  of  [  ^  ] 

pounds  is  issued  and  accepted  and  one-half  ^  thereof  is  paid  up,  and  the 
company  have  proved  to  the  justice,  who  is  to  certify  under  the  fortieth 
section  of  the  Companies  Clauses  Consolidation  Act,  1845,  before  he  so 
certifies  that  the  whole  of  such  capital  has  been  issued  and  accepted 
and  that  one-half  thereof  has  been  paid  up,  and  that  not  less  than  one- 
fifth  part  of  the  amount  of  each  separate  share  in  such  capital  has  been 
paid  on  account  thereof  before  or  at  the  time  of  the  issue  or  acceptance 
thereof,  and  that  such  capital  was  issued  bond  fide  and  is  held  by  the 
persons  to  whom  the  same  was  issued,  or  their  executors,  administrators, 

1  Insert  one-third  of  amount  of  share  capital  (see  S.  0.  153,  H.  L.  112). 

2  Insert  amount  of  share  capital. 

3  See  S.  0.  153,  H.  L.  112. 
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successors,  or  assigns,  and  that  such  persons,  their  executors,  adminis- 
trators, successors,  or  assigns  are  legally  liable  for  the  same  and  upon 
production  to  such  justice  of  the  books  of  the  company  and  of  such 
other  evidence  as  he  shall  think  sufficient,  he  shall  grant  a  certificate 
that  the  proof  aforesaid  has  been  given,  which  shall  be  sufficient 
evidence  thereof. 

Lands  Powers. 

4.  Persms  under  Disability  may  grant  Easements,  &c. — Persons  em- 
powered by  the  Lands  Clauses  Acts  to  sell  and  convey  or  release  lands 
may,  if  they  think  fit,  subject  to  the  provisions  of  those  Acts  and  of 
this  Act  grant  to  the  company  any  easement  right  or  privilege  (not 
being  an  easement  right  or  privilege  of  water  in  which  persons  other 
than  the  grantors  have  an  interest)  required  for  the  purposes  of  this 
Act  in  over  or  affecting  any  such  lands  and  the  provisions  of  the  said 
Acts  with  respect  of  lands  and  rentcharges,  so  far  as  the  same  are 
applicable  in  this  behalf  shall  extend  and  apply  to  such  grants,  and  to 
such  easements  rights  and  privileges  as  aforesaid  respectively. 

5.  Owners  may  he  required  to  Sell  Farts  only  of  certain  Lands  and 
Buildings.^ — And  whereas  in  the  construction  of  the  railways  and  works 
hereby  authorised  or  otherwise  in  exercise  of  the  powers  of  this  Act 
it  may  happen  that  portions  only  of  the  houses  or  other  buildings  or 
manufactories  shown  on  the  deposited  plans  may  be  sufficient  for  the 
purposes  of  the  same,  and  that  such  portions  may  be  severed  from 
the  remainder  of  the  said  properties  without  material  detriment 
thereto  ;  therefore  notwithstanding  section  ninety-two  of  the  Lands 
Clauses  Consolidation  Act,  1845,  the  owners  of  and  other  persons 
interested  in  the  houses  or  other  buildings  or  manufactories  described 
in  the  schedule  to  this  Act,  and  whereof  parts  only  are  required  for  the 
purposes  of  this  Act,  may,  if  such  portions  can  in  the  opinion  of  the 
jury,  arbitrators,  or  other  authority  to  whom  the  question  of  disputed 
compensation  shall  be  submitted  be  severed  from  the  remainder  of  such 
properties  without  material  detriment  thereto,  be  required  to  sell  and 
convey  to  the  company  the  portions  only  of  the  premises  so  required 
without  the  company  being  obliged  or  compellable  to  purchase  the  whole 
or  any  greater  portion  thereof,  the  company  paying  for  the  portions 
required  by  them  and  making  compensation  for  any  damage  sustained 
by  the  owners  thereof  and  other  parties  interested  therein  by  severance 
or  otherwise. 

[Alternative  Clause  in  Case  of  well-established  Companies,  in  Connection  with 
Widening s  of  Existing  Works.'] 

6.  Owners  may  be  required  to  Sell  Paris  only  of  certain  Lands  and 
Buildings. — And  whereas  in  the  construction  of  the  works  by  this  Act 
authorised  or  otherwise  in  the  exercise  by  the  company  of  the  powers 
of  this  Act  it  may  happen  that  portions  only  of  certain  properties  shown 
or  partly  shown  on  the  deposited  plans  will  be  sufficient  for  the  purposes 
of  the  company,  and  that  such  portions  or  some  other  portions  less  than 

1  For  cases  on  section  in  this  Form,  see  p.  211  above. 
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the  whole  can  be  severed  from  the  remainder  of  the  said  properties 
without  material  detriment  thereto  therefore  the  following  provisions 
€hall  have  effect: — 

(1)  The  owner  of  and  persons  interested  in  any  of  the  properties 

whereof  the  whole  or  part  is  described  in  the  schedule  to 
this  Act,  and  whereof  a  portion  only  is  required  for  the 
purposes  of  the  company,  or  each  or  any  of  them,  are  here- 
inafter included  in  the  term  "the  owner,"  and  the  said 
properties  are  hereinafter  referred  to  as  "the  scheduled 
properties : " 

(2)  If  for  twenty-one  days  after  the  service  of  notice  to  treat 

in  respect  of  a  specified  portion  of  any  of  the  scheduled 
properties  the  owner  shall  fail  to  notify  in  writing  to  the 
company  that  he  alleges  that  such  portion  cannot  be  severed 
from  the  remainder  of  the  property  without  material  detri- 
ment thereto,  he  may  be  required  to  sell  and  convey  to  the 
company  such  portion  only  without  the  company  being 
obliged  or  compellable  to  purchase  the  whole,  the  company 
paying  for  the  portion  so  taken  and  making  compensation 
for  any  damage  sustained  by  the  owner  by  severance  or 
otherwise : 

(3)  If  within  such  twenty-one  days  the  owner  shall  by  notice  in 

writing  to  the  company  allege  that  such  portion  cannot  be 
so  severed,  the  jury,  arbitrators,  or  other  authority  to  whom 
the  question  of  disputed  compensation  shall  be  submitted 
(hereinafter  referred  to  as  "  the  tribunal ")  shall,  in  addition 
to  the  other  questions  required  to  be  determined  by  it, 
determine  whether  the  portion  of  the  scheduled  property 
specified  in  the  notice  to  treat  can  be  severed  from  the 
remainder  without  material  detriment  thereto,  and  if  not 
whether  any  and  what  other  portion  less  than  the  whole 
(but  not  exceeding  the  portion  over  which  the  company  have 
compulsory  powers  of  purchase)  can  be  so  severed  : 

(4)  If  the  tribunal  determine  that  the  portion  of  the  scheduled 

property  specified  in  the  notice  to  treat  or  any  such  other 
portion  as  aforesaid  can  be  severed  from  the  remainder 
without  material  detriment  thereto,  the  owner  may  be 
required  to  sell  and  convey  to  the  company  the  portion 
which  the  tribunal  shall  have  determined  to  be  so  severable 
without  the  company  being  obliged  or  compellable  to  pur- 
chase the  whole,  the  company  paying  such  sum  for  the 
portion  taken  by  them,  including  compensation  for  any 
damage  sustained  by  the  owner  by  severance  or  otherwise, 
as  shall  be  awarded  by  the  tribunal : 

(5)  If  the  tribunal  determine  that  the  portion  of  the  scheduled 

property  specified  in  the  notice  to  treat  can  notwithstanding 
the  allegation  of  the  owner  be  severed  from  the  remainder 
without  material  detriment  thereto,  the  tribunal  may  in  its 
absolute  discretion  determine  and  order  that  the  costs, 
charges,  and  expenses  incurred  by  the  owner  incident  to 
YOL.  XII.  19 
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the  arbitration  or  inquiry  shall  be  borne  and  paid  by  the 
owner : 

(6)  If  the  tribunal  determine  that  the  portion  of  the  scheduled 

property  specified  in  the  notice  to  treat  cannot  be  severed 
from  the  remainder  without  material  detriment  thereto  (and 
whether  or  not  they  shall  determine  that  any  other  portion 
can  be  so  severed),  the  company  may  withdraw  their  notice 
to  treat,  and  thereupon  they  shall  pay  to  the  owner  all  costs, 
charges,  and  expenses  reasonably  and  properly  incurred  by 
him  in  consequence  of  such  notice : 

(7)  If  the  tribunal  determine  that  the  portion  of  the  scheduled 

property  specified  in  the  notice  to  treat  cannot  be  severed 
from  the  remainder  without  material  detriment  thereto,  but 
that  any  such  other  portion  as  aforesaid  can  be  so  severed, 
the  company,  in  case  they  shall  not  withdraw  the  notice  to 
treat,  shall  pay  to  the  owner  all  costs,  charges,  and  expenses 
reasonably  and  properly  incurred  by  him  in  consequence  of 
such  notice,  or  such  portion  thereof  as  the  tribunal  shall, 
having  regard  to  the  circumstances  of  the  case  and  their 
final  determination,  think  fit. 
The  provisions  of  this  section  shall  be  in  force  notwithstanding  any- 
thing in  the  Lands  Clauses  Consolidation  Act,  1845,  contained,  and 
nothing  contained  in  or  done  under  this  section  shall  be  held  as  deter- 
mining, or  as  being  or  implying  an  admission,  that  any  of  the  scheduled 
properties,  or  any  part  thereof,  is  or  is  not,  or  but  for  this  section  would 
or  would  not  be,  subject  to  the  provisions  of  sec.  92  of  the  Lands  Clauses 
Consolidation  Act,  1845  : 

The  provisions  of  this  section  shall  be  stated  in  every  notice  given 
thereunder  to  sell  and  convey  any  premises. 


Level  Crossings. 

7.  Power  to  Cross  certain  Roads  on  the  Level. — Subject  to  the  provisions 
in  the  Railways  Clauses  Consolidation  Act,  1845,  and  in  Part  I.  (relating 
to  the  construction  of  a  railway)  of  the  Railways  Clauses  Act,  1863, 
contained  in  reference  to  the  crossing  of  roads  on  the  level,  the  company 
may  in  the  construction  of  the  railway  carry  the  same  with  a  single  line 
only  whilst  the  railway  shall  consist  of  a  single  line,  and  afterwards  with 
a  double  line  only  across  and  on  the  level  of  the  roads  next  hereinafter 
mentioned  (that  is  to  say) : — 


No.  on  Deposited  Plan. 

Parish. 

Description  of  Eoad. 

Use  of  Electrical  Power. 
8.  Railway  may  he  Worked  by  Electrical  Power. — Subject  to  the  pro- 
visions of  this  Act,  and  of  any  regulations  to  be  prescribed  by  the 
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Board  of  Trade  (in  this  Act  referred  to  as  the  Board  of  Trade  Kegula- 
tions),  the  company  may  work  the  traffic  on  the  railway  by  electrical 
power,  and  for  that  purpose  may  lay  down  along  the  railway  and 
maintain  and  use  main  lines  and  apparatus  for  transmitting  electrical 
energy. 

9.  Lands  for  Generating  Station. — Subject  to  the  provisions  of  this 
Act,  the  company  may  appropriate  and  use  as  stations  for  generating 
electrical  energy,  and  for  providing  and  working  thereon  engines, 
dynamos,  and  other  electrical  plant  and  works,  the  lands  described  in 
the  schedule.^ 

10.  Power  to  Hold  Patent  Rights. — The  company  may  acquire  and 
hold  patent  and  other  rights  and  licences  (not  being  exclusive)  in 
relation  to  the  use  of  electrical  power  for  the  purposes  of  this  Act. 

11.  Provisions  as  to  Use  of  Electrical  Power. — ^  The  following  provi- 
sions shall  apply  to  the  use  of  electrical  power  under  this  Act,  unless 
such  power  is  entirely  contained  in  and  carried  along  with  the 
carriages : — 

(1)  The  company  shall  employ  either  insulated  returns  or  unin- 

sulated metallic  returns  of  low  resistance  : 

(2)  The  company  shall  take  all  reasonable  precautions  in  con- 

structing, placing,  and  maintaining  their  electric  lines  and 
circuits  and  other  works  of  all  descriptions,  and  also  in 
working  their  undertaking  so  as  not  injuriously  to  affect 
by  fusion  or  electrolytic  action  any  gas  or  water  pipes  or 
other  metallic  pipes,  structures,  or  substances,  or  to  inter- 
fere with  the  working  of  any  wire,  line,  or  apparatus  from 
time  to  time  used  for  the  purpose  of  transmitting  electrical 
power,  or  of  telegraphic,  telephonic,  or  electric  signalling 
communication,  or  the  currents  in  such  wire,  line,  or 
apparatus  : 

(3)  The  electrical  power  shall  be  used  only  in  accordance  with 

the  Board  of  Trade  Eegulations,  and  in  such  regulations 
provisions  shall  be  made  for  preventing  fusion  or  injurious 
electrolytic  action  of  or  on  gas  or  water  pipes  or  other 
metallic  pipes,  structures,  or  substances,  and  for  minimising 
as  far  as  is  reasonably  practicable  injurious  interference  with 
the  electric  wires,  lines,  and  apparatus  of  other  parties  and 
the  currents  therein,  whether  such  lines  do  or  do  not  use  the 
earth  as  a  return  : 

(4)  The  company  shall  be  deemed  to  take  all  reasonable  and 

proper  precautions  against  interference  with  the  working 
of  any  wire,  line,  or  apparatus  if  and  so  long  as  they  adopt 
and  employ,  at  the  option  of  the  company,  either  such 
insulated  returns  or  such  uninsulated  metallic  returns  of 
low  resistance  and  such  other  means  of  preventing  injurious 
interference  with  the  electric  wires,  lines,  and  apparatus  of 

1  The  company  must  be  subject  to  the  common-law  liability  for  nuisance  in 
respect  of  a  generating  station  constructed  elsewhere  than  on  scheduled  lands. 

2  This  is  the  well-known  Joint  Committee  clause  ;  in  Bills  containing  it 
provisions  rendering  the  company  liable  in  any  event  for  injurious  interference 
with  pipes  or  wires  of  other  parties  are  not  allowed. 
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other  parties  and  the  currents  therein  as  may  be  prescribed 
by  the  Board  of  Trade  Regulations,  and  in  prescribing  such 
means  the  Board  shall  have  regard  to  the  expense  involved 
and  to  the  effect  thereof  upon  the  commercial  prospects  of 
the  undertaking : 

(5)  At  the  expiration  of  two  years  from  the  passing  of  this  Act  the 

provisions  of  this  section  shall  not  operate  to  give  any  right 
in  action  in  respect  of  injurious  interference  with  any  electric 
wires,  lines,  or  apparatus  or  the  currents  therein,  unless  in 
the  construction,  erection,  maintaining,  and  working  of 
such  wires,  lines,  and  apparatus,  all  reasonable  and  proper 
precautions,  including  the  use  of  an  insulated  return,  have 
been  taken  to  prevent  injurious  interference  therewith 
and  with  the  currents  therein  by  or  from  other  electric 
currents : 

(6)  If  any  difference  arises  between  the  company  and  any  other 

party  with  respect  to  anything  in  this  section  contained, 
such  difference  shall,  unless  the  parties  otherwise  agree,  be 
determined  by  the  Board  of  Trade  or  at  the  option  of  the 
Board  by  an  arbitrator  to  be  appointed  by  the  Board,  and 
the  costs  of  such  determination  shall  be  in  the  discretion  of 
the  Board  or  of  the  arbitrator  as  the  case  may  be : 

(7)  ^  When  any  Department  of  His  Majesty's  Government  repre- 

sents to  the  Board  of  Trade  that  the  use  of  electrical  power 
under  this  Act  injuriously  affects  or  is  likely  to  injuriously 
affect  any  instruments  or  apparatus  whether  electrical  or 
not  used  in  any  observatory  or  laboratory  belonging  to 
or  under  the  control  of  that  Department,  the  Board  of 
Trade,  after  such  inspection  or  inquiry  as  they  may  think 
proper,  may,  by  their  regulations  require  the  company  to 
use  such  reasonable  and  proper  precautions,  including 
insulated  returns,  as  the  Board  of  Trade  may  deem 
necessary  for  the  prevention  of  such  injurious  affection. 
For  the  purposes  of  this  subsection  any  inspector  of  the 
Board  of  Trade  may,  during  his  inspection  of  the  company's 
works  and  apparatus,  be  accompanied  by  any  person  or 
persons  appointed  in  that  behalf  by  the  Government 
Department  concerned,  and  the  company  shall  give  all 
due  facilities  for  the  inspection.  Provided  always  that, 
in  the  case  of  any  observatory  or  laboratory  established 
after  the  passing  of  this  Act,  or  of  any  instruments  or 
apparatus  hereafter  used  in  any  existing  observatory  or 
laboratory  which  may  be  of  greater  delicacy  than  those 
used  therein  at  the  passing  of  this  Act,  the  Board  of  Trade 
shall  consider  to  what  extent,  if  any,  it  is  expedient  in  the 
interests  of  the  public  that  the  powers  of  this  subsection 
should  be  exercised,  regard  being  had  to  the  site  of  the 

1  Sub-clause  (7)  is  inserted  in  Bills  affecting  the  London  district,  and  the 
neighbourhood  of  observatories,  &c. 
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observatory  or  laboratory,  or  the  purposes  of  the  instruments 
or  apparatus,  as  the  case  may  be  : 

(8)  The  company  using  electrical  power  contrary  to  the  provisions 

of  this  Act  or  of  the  Board  of  Trade  regulations  shall,  for 
every  such  offence,  be  subject  to  a  penalty  not  exceeding 
ten  pounds,  and  also  in  the  case  of  a  continuing  offence  to 
a  further  penalty  not  exceeding  five  pounds  for  every  day 
during  which  such  offence  continues  after  conviction  thereof. 
Provided  always  that,  whether  any  such  penalty  has  been 
recovered  or  not,  the  Board  of  Trade,  if  in  their  opinion  the 
company  in  the  use  of  electrical  power  under  the  authority 
of  this  Act  have  made  default  in  complying  with  the  provi- 
sions of  this  Act  or  the  Board  of  Trade  regulations,  may  by 
order  direct  the  company  to  cease  to  use  electrical  power, 
and  thereupon  the  company  shall  cease  to  use  electrical 
power,  and  shall  not  again  use  the  same  unless  with  the 
authority  of  the  Board  of  Trade ;  and  in  every  such  case 
the  Board  of  Trade  shall  make  a  special  report  to  Parliament 
notifying  the  making  of  such  order : 

(9)  The  expression  ^' company "  in  this  section  includes  licensees, 

and  any  person  owning,  working,  or  running  carriages  over 

any  railway  of  the  company. 
12.  For  Frotection  of  Fost  Office  Telegraph  Lines. — ^  In  the  event  of 
any  railways  of  the  company  being  worked  by  electricity  the  following 
provisions  shall  have  effect : — 

(1)  The  company  shall  construct  their  electric  lines   and   other 

works  of  all  descriptions,  and  shall  work  their  undertaking 
in  all  respects  with  due  regard  to  the  telegraphic  lines  from 
time  to  time  used  or  intended  to  be  used  by  His  Majesty's 
Postmaster-General,  and  the  currents  in  such  telegraphic 
lines,  and  shall  use  every  reasonable  means  in  the  construc- 
tion of  their  electric  lines  and  other  works  of  all  descriptions 
and  the  working  of  their  undertaking  to  prevent  injurious 
affection,  whether  by  induction  or  otherwise,  to  such  tele- 
graphic lines  or  the  currents  therein.  Any  difference  which 
arises  between  the  Postmaster-General  and  the  company  as 
to  compliance  with  this  sub-section  shall  be  determined  by 
arbitration  : 

(2)  If  any  telegraphic  line  of  the  Postmaster-General  is  injuriously 

affected  by  the  construction  by  the  company  of  their  electric 
lines  and  works  or  by  the  working  of  the  undertaking  of 
the  company,  the  company  shall  pay  the  expense  of  all  such 
alterations  in  the  telegraphic  lines  of  the  Postmaster- 
General  as  may  be  necessary  to  remedy  such  injurious 
affection  : 

(3)  Before  any  electric  line  is  laid  down  or  any  act  or  work  for 

working  the  railways  by  electricity  is  done  within  ten  yards 
of  any  part  of  a  telegraphic  line  of  the  Postmaster-General 

1  This  clause  is  appropriate  to  above-gi'ound  railways.     For  underground 
railways,  see  Precedent  22  below. 
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(other  than  repairs),  the  company  or  their  agents  not  more 
than  twenty-eight  nor  less  than  fourteen  days  before  com- 
mencing the  work  shall  give  written  notice  to  the  Postmaster- 
General  specifying  the  course  of  the  line  and  the  nature  of 
the  work,  including  the  gauge  of  any  wire,  and  the  company 
and  their  agents  shall  conform  with  such  reasonable  require- 
ments (either  general  or  special)  as  may  from  time  to  time 
be  made  by  the  Postmaster-General  for  the  purpose  of  pre- 
venting any  telegraphic  line  of  the  Postmaster-General  from 
being  injuriously  affected  by  the  said  act  or  work.  Any 
difference  which  arises  between  the  Postmaster-General  and 
the  company  as  to  any  requirement  so  made  shall  be  deter- 
mined by  arbitration  : 

(4)  If  any  telegraphic   line   of   the   Postmaster-General   situate 

within  one  mile  of  any  portion  of  the  works  of  the  com- 
pany is  injuriously  affected,  and  he  is  of  opinion  that  such 
injurious  affection  is  or  may  be  due  to  the  construction  of 
the  company's  works  or  to  the  working  of  the  undertaking, 
the  engineer-in-chief  of  the  Post  Office  or  any  person 
appointed  in  writing  by  him  may  at  all  times,  when 
electrical  energy  is  being  generated  by  the  company,  enter 
any  of  the  company's  works  for  the  purpose  of  inspecting 
the  company's  plant  and  the  working  of  the  same,  and  the 
company  shall,  in  the  presence  of  such  engineer-in-chief  or 
such  appointed  person  as  aforesaid  make  any  electrical  tests 
required  by  the  Postmaster-General,  and  shall  produce  for 
the  inspection  of  the  Postmaster-General  the  records 
kept  by  the  company  pursuant  to  the  Board  of  Trade 
regulations :  ^ 

(5)  In  the  event  of  any  contravention  of  or  wilful  non-compliance 

with  this  section  by  the  company  or  their  agents  the  company 
shall  be  liable  to  a  fine  not  exceeding  ten  pounds  for  every 
day  during  which  such  contravention  or  non-compliance 
continues,  or  if  the  telegraphic  communication  is  wilfully 
interrupted  not  exceeding  fifty  pounds  for  every  day  on 
which  such  interruption  continues : 

(6)  Provided  that  nothing  in  this  section  shall  subject  the  company 

or  their  agents  to  a  fine  under  this  section  if  they  satisfy 
the  Court  having  cognisance  of  the  case  that  the  immediate 
doing  of  any  act  or  the  execution  of  any  work  in  respect 
of  which  the  penalty  is  claimed  was  required  to  avoid  an 
accident,  or  otherwise  was  a  work  of  emergency,  and  that 
they  forthwith  served  on  the  postmaster  or  sub-postmaster 
of  the  postal  telegraph  office  nearest  to  the  place  where  the 
act  or  work  was  done  a  notice  of  the  execution  thereof, 
stating  the  reason  for  doing  or  executing  the  same  without 
previous  notice : 

*  Where  this  clause  is  applied  to  a  company  having  a  separate  electrical 
undertaking,  this  sub-clause  should  be  confined  to  the  works  "by  this  Act 
authorised  "  and  to  the  generation  of  electrical  energy  "  for  the  purposes  of 
this  Act." 
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(7)  For  the  purposes  of  this  section  a  telegraphic  line  of  the  Post- 

master-General shall  be  deemed  to  be  injuriously  affected  by 
an  act  or  work  if  telegraphic  communication  by  means  of 
such  line  is  whether  through  induction  or  otherwise  in  any 
manner  affected  by  such  act  or  work  or  by  any  use  made  of 
such  work : 

(8)  For  the  purposes  of  this  section  and  subject  as  therein  pro- 

vided, sees.  2,  10,  11,  and  12  of  the  Telegraph  Act,  1878, 
shall  be  deemed  to  be  incorporated  with  this  Act : 

(9)  The  expression  "  electric  line  "  has  the  same  meaning  in  this 

section  as  in  the  Electric  Lighting  Act,  1882  : 
[(10)  Any  question  or  difference  arising  under  this  section  which  is 
directed  to  be  determined  by  arbitration  shall  be  determined 
by  an  arbitrator  appointed  by  the  Board  of  Trade  on  the 
application  of  either  party  whose  decision  shall  be  final,  and 
sees.  30  to  32,  both  inclusive  of  the  Regulation  of  Railways 
Act,  1868,  shall  apply  in  like  manner  as  if  the  company  or 
their  agents  were  a  company  within  the  meaning  of  that 
Act :] 

(11)  Nothing  in  this  section  contained  shall  be  held  to  deprive  the 

Postmaster-General  of  any  existing  right  to  proceed  against 
the  company  by  indictment  action  or  otherwise  in  relation  to 
any  of  the  matters  aforesaid  : 

(12)  In  this  section  the  expression  "the  company"  includes  their 

lessees,  and  any  person  owning,  working,  or  running  carriages 
on  any  of  the  railways  of  the  company. 


Working  Agreements,  Running  Powers,  &c. 

13.  Power  to  enter  into  Working  Agreements  with  the  A.  B.  Railway 
Company.'^ — The  Company  on  the  one  hand  and  the  A.  B.  Railway 
Company  on  the  other  hand  may,  subject  to  the  provisions  of  Part  III. 
of  the  Railways  Clauses  Act,  1863,  as  amended  or  varied  by  the  Railway 
and  Canal  Traffic  Acts,  1873  and  1888,  enter  into  agreements  with 
respect  to  the  following  purposes  or  any  of  them  (that  is  to  say) : — 

The  maintenance  and  management  of  the  railways  of  the  companies 
respectively,  or  any  one  or  more  of  them,  or  any  part  thereof 
respectively,  and  of  the  works  connected  therewith  respectively, 
or  any  of  them  : 
The  use  or  working  of  the  railways  or  railway,  or  of  any  part 
thereof,  and  the  conveyance  of  traffic  thereon  : 

The  supply  and  maintenance  by  the  woi-king  company  under  and  during 
the  continuance  of  any  such  agreement  as  aforesaid  foi'  the  working 
of  the  railways  of  engines,  stock,  and  plant  necessary  for  the  purposes 
of  such  agreement  and  the  e^nployment  of  officers  and  servants. 

The  fixing  subject  to  the  authorised  maximum  rates  and  the 
collecting    and    apportionment    of    the    tolls,   rates,   charges, 

^  This  clause  {except  the  portion  in  italics)  is  in  tJie  terms  of  Part  III.  of  the 
Railways  Clauses  Act,  1863,  which  should  be  followed  as  far  as  possible  with  such 
variations  only  as  may  be  necessary  in  particular  cases  (see  S.  0.  (H.  L.)  124). 
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receipts,  and  revenues  levied,  taken,  or  arising  in  respect  of 
traffic. 

14.  (1)  Running  Pmers. — The  company  and  any  company  or  person 
lawfully  working  or  using  the  railways  may  run  over  and  use  with  their 
engines,  carriages,  and  waggons,  officers  and  servants  whether  in  charge 
of  engines  and  trains  or  for  any  other  purpose  whatsoever,  and  for  the 
purposes  of  traffic  of  every  description — 

So  much  of  the  railway  of  the  A.  B.  Company  as  lies  between,  &c. 

Together  with  all[other  stations  and  all  roads,  platforms,  points, 
signals,  water,  water  engines,  engine  sheds,  standing  room  for  engines, 
booking  and  other  offices,  warehouses,  sidings,  junctions,  machinery 
works,  and  conveniences  on  or  connected  with  the  said  portion  of  rail- 
ways and  station  respectively,  and  as  regards  traffic  of  every  description 
conveyed  by  them  the  company  may  demand  and  take  upon  in  respect 
of  the  said  portion  of  railway  the  rates  and  charges  which  the  A.  B. 
Company  are  entitled  to  demand  and  take. 

(2)  The  terms,  conditions,  and  regulations  to  be  observed  and 
fulfilled  and  the  tolls,  charges,  rent,  or  other  considerations  to  be  paid 
by  the  company  for  and  in  respect  of  the  use  of  the  said  portion  of 
railway  stations,  works,  and  conveniences  shall  be  such  as  may  be  agreed 
upon  between  the  company|and  the  A.  B.  Company  or  failing  agree- 
ment as  may  be  determined  on  the  application  of  either  of  the  companies 
or  persons  interested  by  the  Eailway  and  Canal  Commissioners  or  any 
two  of  them. 

(3)  In  running  over  and  using  the  said  portion  of  railway  and  using 
the  stations,  sidings,  and  conveniences  in  accordance  with  the  provisions 
hereinbefore  contained,  the  regulations  and  by-laws  for  the  time  being 
in  force  on  the  railway  so  used  shall  be  at  all  times  observed  so  far  as 
such  by-laws  shall  be  applicable. 

15.  Short  Distance  Charges  in  Case  of  Woi-kimg  Agreement. — During  the 
continuance  of  any  agreement  to  be  entered  into  under  the  provisions 
of  this  Act  for  the  working  [use]  of  the  railway  of  the  Company  by  the 
A.  B.  Company,  the  railways  of  the  two  companies  shall  for  the  purpose 
of  short  distance  rates  and  charges  be  considered  as  one  railway,  and  in 
estimating  the  amount  of  rates  and  charges  in  respect  of  passengers 
conveyed  partly  on  the  railway  of  the  company  and  partly  on  the 
railway  of  the  A.  B.  Company  rates  and  charges  may  be  charged  as  for 

miles  and  for  every  mile  or  fraction  of  a  mile  beyond 
miles  as  for  one  mile  only,  and,  in  estimating  the  amount 
of  rates  and  charges  in  respect  of  merchandise  traffic  conveyed  partly 
on  the  railway  of  the  company  and  partly  on  the  railway  of  the  A.  B. 
Company,  the  company  shall  be  deemed  to  be  a  company  connected 
with  the  A.  B.  Company  and  specified  in  the  appendix  to  the  Schedule 
to  the  Eailway  Eates  and  Charges  (No.  Eailway,  &c.)  Order 

confirmed  by  the  Eailway  Eates  and  Charges  (No.  Eailway,  &c.) 

Order  Confirmation  Act,  189     . 
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Abandonment  of  Railway. 

16.  Cmnpany  may  abandon  Portions  of  Authorised  Line. — The  company 
shall  abandon  the  construction  of  so  much  of  the  railway  authorised  by 
[insert  title  of  special  Act  or  Order]  as  lies  between  [insert  points]. 

17.  Compensation  fm-  Damage  to  Land  by  Entry,  (&c.,  for  Purposes  of 
Railways  abandoned. — The  abandonment  by  the  company  under  the 
authority  of  this  Act  of  any  portion  of  any  railway  or  works  shall  not 
prejudice  or  affect  the  right  of  the  owner  or  occupier  of  any  land  to 
receive  compensation  for  any  damage  occasioned  by  the  entry  of  the 
company  on  such  land  for  the  purpose  of  surveying  and  taking  levels, 
or  probing  or  boring  to  ascertain  the  nature  of  the  soil,  or  setting  out 
of  the  line  of  railway,  and  shall  not  prejudice  or  affect  the  right  of  the 
owner  or  occupier  of  any  land  which  has  been  temporarily  occupied  by 
the  company  to  receive  compensation  for  such  temporary  occupation,  or 
for  any  loss,  damage,  or  injury  which  has  been  sustained  by  such  owner 
or  occupier  by  reason  thereof,  or  of  the  exercise  as  regards  such  land  of 
any  of  the  powers  contained  in  the  Railways  Clauses  Consolidation  Act, 
1845,  or  the  [insert  title  of  special  Act]  Act. 

18.  Compensation  to  be  mode  in  Respect  of  Pmiions  of  Railways 
abandoned. — Where  before  the  passing  of  this  Act  any  contract  has  been 
entered  into  or  notice  given  by  the  company  for  the  purchasing  of  any 
land  for  the  purposes  of  or  in  relation  to  any  portions  of  the  railways  or 
works  authorised  to  be  abandoned  by  this  Act,  the  company  shall  be 
released  from  all  liability  to  purchase  or  to  complete  the  purchase  of 
any  such  land,  but,  notwithstanding,  full  compensation  shall  be  made 
by  the  company  to  the  owners  and  occupiers  or  other  persons  interested 
in  such  land  for  all  injury  or  damage  sustained  by  them  respectively, 
by  reason  of  the  purchase  not  being  completed  pursuant  to  the  contract 
or  notice,  and  the  amount  and  application  of  the  compensation  shall  be 
determined  in  manner  provided  by  the  Lands  Clauses  Acts  for  deter- 
mining the  amount  and  application  of  compensation  paid  for  lands  taken 
under  the  provisions  thereof. 

Tube  Railways. 

19.  (1)  Compensation  for  Damage  by  JVarhing. — In  addition  to  the 
provisions  of  the  Acts  incorporated  herewith  with  respect  to  compensa- 
tion for  lands  taken  or  injuriously  affected  the  company  shall  make 
compensation  to  the  owner,  lessee,  and  occupier  of  any  land,  house,  or 
building  which  shall  be  injuriously  affected  by  reason  of  the  working  of 
the  railway  where  constructed  in  tunnel  (including  the  working  of  lifts 
and  any  other  works  in  connection  with  the  said  railway),  notwith- 
standing that  no  part  of  the  property  of  such  owner,  lessee,  or  occupier 
is  taken  by  the  company.  Provided  that  all  claims  for  compensation 
under  this  section  shall  be  made  within  two  years  from  the  date  of  the 
opening  of  the  railway  for  public  traffic  and  shall  be  settled  by  a  single 
arbitrator  under  and  subject  to  the  provisions  of  the  Arbitration  Act, 
1889,  save  that  where  the  parties  do  not  concur  in  the  appointment  of 
an  arbitrator  the  Board  of  Trade  shall  have  the  powers  of  the  Court  or 
a  judge  under  sec.  5  of  the  said  Act. 


298  KAILWAYS— PEECEDENTS 

(2)  An  arbitrator  under  this  section  may,  with  the  consent  of  all 
parties  concerned,  hear  together  any  class  or  group  of  claims  under  this 
section. 

20.  Owners  may  be  required  to  grant  Easements  only  under  Certain 
Properties. — With  respect  to  the  properties  shown  on  the  deposited 
plans  which  are  described  or  referred  to  in  the  second  schedule  to  this 
Act,  and  notwithstanding  anything  contained  in  this  Act  or  the  said 
plans  the  company  shall  not  enter  upon  or  take  the  same  or  any  part 
of  the  surface  thereof  otherwise  than  by  agreement,  but  they  may 
purchase,  take,  and  use,  and  the  owners  of  and  other  persons  interested 
in  any  such  property  shall  sell  an  easement  or  right  of  using  the  subsoil 
or  under  surface  thereof  for  the  purposes  of  the  undertaking  of  the 
company,  and  the  provisions  of  the  Lands  Clauses  Acts,  with  respect 
to  lands  shall  extend  and  apply  to  such  subsoil,  easement,  or  right  of 
user.  Provided  that  no  such  subsoil,  easement,  or  right  of  user  shall  be 
deemed  part  of  a  house  or  other  building  or  manufactory  within  the 
meaning  of  sec.  92  of  the  Lands  Clauses  Consolidation  Act,  1845- 
Provided  also  that  nothing  in  this  section  contained  shall  apply  to  any 
of  the  said  properties  the  ground  surface  of  which  is  at  a  less  height 
than  forty  feet  above  the  crown  of  the  tunnel  as  the  same  shall  be 
constructed. 

2L  Underpinning  of  Houses  near  Railway. — And  whereas  in  order  to 
avoid  in  the  execution  and  maintenance  of  any  works  authorised  by  this 
Act  injury  to  the  houses  and  buildings  within  one  hundred  feet  of  the 
railway,  it  may  be  necessary  to  underpin  or  otherwise  strengthen  the 
same,  therefore  the  company  at  their  own  costs  and  charges  may  and  if 
required  by  the  owners  or  lessees  of  any  such  house  or  building  shall, 
subject  as  hereinafter  provided,  underpin  or  otherwise  strengthen  the 
same,  and  the  following  provisions  shall  have  effect  (that  is  to  say) : — 

(1)  At  least  ten  days'  notice  shall  unless  in  case  of  emergency  be 

given  to  the  owners,  lessees,  and  occupiers  or  by  the  owners 
or  lessees  of  the  house  or  building  so  intended  or  so  required 
to  be  underpinned  or  otherwise  strengthened  : 

(2)  Each  such  notice  if  given  by  the  company  shall  be  served  in 

manner  prescribed  by  sec.  19  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  if  given  by  the  owners  or  lessees  of  the 
premises  to  be  underpinned  or  strengthened  shall  be  sent  to 
the  principal  office  of  the  company  : 

(3)  If  any  owner,  lessee,  or  occupier  of  any  such  house  or  building 

or  the  company  as  the  case  may  require  shall,  within  seven 
days  after  the  giving  of  such  notice,  give  a  counter-notice 
in  writing  that  he  or  they,  as  the  case  may  be,  disputes  the 
necessity  of  such  underpinning  or  strengthening,  the  question 
of  the  necessity  shall  be  referred  to  the  arbitration  of  an 
engineer  to  be  agreed  upon  or  in  case  of  difference  appointed 
at  the  instance  of  either  party  by  the  Board  of  Trade : 

(4)  The  arbitrator  shall  forthwith  upon  the  application  of  either 

party  proceed  to  inspect  such  house  or  building  and  determine 
the  matter  referred  to  him,  and  in  the  event  of  his  deciding 
that  such  underpinning  or  strengthening  is  necessary,  he  may, 
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and,  if  so  required  by  such  owner,  lessee,  or  occupier,  shall 
prescribe  the  mode  in  which  the  same  shall  be  executed,  and 
the  company  may  and  shall  proceed  forthwith  so  to  underpin 
or  strengthen  the  said  house  or  building  : 

(5)  The    company   shall   be   liable    to   compensate   the   owners, 

lessees,  and  occupiers  of  every  such  house  or  building  for 
any  inconvenience,  loss,  or  damage  which  may  result  to 
them  by  reason  of  the  exercise  of  the  powers  granted  by 
this  enactment : 

(6)  If  in  any  case  in  which  any  house  or  building  shall  have  been 

underpinned  or  strengthened  on  the  requisition  of  the  company 
such  underpinning  or  strengthening  shall  prove  inadequate 
for  the  support  or  protection  of  the  house  or  building 
against  further  injury  arising  from  the  execution  or  use  of 
the  works  of  the  company,  then  and  in  every  such  case, 
unless  such  underpinning  or  strengthening  shall  have 
been  done  in  pursuance  of,  and  in  the  mode  prescribed  by 
the  referee,  the  company  shall  make  compensation  to  the 
owners,  lessees,  and  occupiers  of  such  house  or  building  for 
such  injury  provided  the  claim  for  compensation  in  respect 
thereof  be  made  by  such  owners  within  twelve  months,  and 
by  such  lessees  or  occupiers  within  six  months  from  the 
discovery  thereof : 

(7)  Nothing  in  this  enactment  contained  nor  any  dealing  with  any 

property  in  pursuance  of  this  enactment  shall  relieve  the 
company  from  the  liability  to  compensate  under  sec.  68  of 
the  Lands  Clauses  Consolidation  Act,  1845,  or  under  any 
other  Act : 

(8)  Every  case  of  compensation   to   be   ascertained   under   this 

enactment  shall  be  ascertained  according  to  the  provisions 
of  the  Lands  Clauses  Acts  : 

(9)  Nothing  in  this  section  shall  repeal  or  affect  the  application  of 

sec.  92  of  the  Lands  Clauses  Consolidation  Act,  1845. 

22.  F(yi'  Protection  of  Postmaster-General. — ^  In  the  event  of  the  rail- 
ways of  the  company  or  any  part  thereof  being  worked  by  electricity 
the  following  provisions  shall  have  effect : — 

(1)  The  company  shall  so  construct  their  electric  lines  and  works 

of  all  descriptions  and  shall  so  work  their  undertaking  in  all 
respects  as  to  prevent  any  interference  whether  by  induction 
or  otherwise  with  the  telegraphic  lines  from  time  to  time 
laid  down  or  used  by  the  Postmaster-General  or  with 
telegraphic  communication  by  means  of  such  lines : 

(2)  [Insert  sub-clause  (4)  of  clause  12.] 

(3)  If  a  telegraphic  line  of  the  Postmaster-General  situate  within 

one  mile  of  any  portion  of  the  works  of  the  company  be 
injuriously  affected,  and  he  is  unable  to  ascertain  whether 
such  injurious  affection  is  caused  by  the  company  or  by  any 
other  persons  generating  or  using  electrical   currents  for 

1  This  differs  from  the  clause  (12,  p.  293  above)  for  above-ground  railways. 
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traction  purposes,  the  Postmaster-General  may  give  notice 
to  the  company  requiring  them  to  make  at  such  times  as  he 
may  specify  such  experiments  (by  working  their  generating 
stations,  running  their  cars,  or  otherwise  working  any  part 
of  their  undertaking,  or  in  case  of  continuous  working  by 
stopping  the  current  generated  for  the  purpose  of  their 
undertaking  at  such  times  as  would  not  unduly  interfere 
with  the  traffic)  as  he  may  deem  necessary  to  enable  him  to 
discover  which  of  the  undertakings  causes  the  disturbance, 
and  such  tests  shall  be  carried  out  by  the  company  as  and 
when  required  by  the  Postmaster-General : 

(4)  [Insert  as  (4)  sub-clause  (5)  of  clause  12.] 

(5)  This  section  shall  not  apply  to  any  telegraphic  line  of  the 

Postmaster-General  laid  down  or  placed  by  him  on  or  along 
the  railway : 

(6)  In  this  section  the  expression  "  electric  line  "  has  the  same 

meaning  as  in  the  Electric  Lighting  Act,  1882,  and  the 
expression  "telegraphic  line"  has  the  same  meaning  as 
in  the  Telegraph  Act,  1878: 

(7)  [Insert  as  (7)  sub-clause  (11)  of  clause  12.] 

Light  Railways. 
23.  Restrictions  of  Weight  on  Rails  and  of  Speed. — (1 )  The  company  shall 
not  without  the  previous  consent  in  writing  of  the  Board  of  Trade  use 
upon  the  railway  any  engine,  carriage,  or  truck  bringing  a  greater 
weight  than  fourteen  tons  upon  the  rails  by  any  one  pair  of  wheels. 

(2)  The  company  shall  not  run  any  train  or  engine  upon  the  railway 
at  a  rate  of  speed — 

(a)  Exceeding  at  any  time  twenty-five  miles  an  hour ; 
{b)  Exceeding  twenty  miles  an  hour  when  such  train  or  engine  is 
passing  over  any  gradient  steeper  than  one  foot  in  fifty  feet ; 
(c)  Exceeding  fifteen  miles  an  hour  when  such  train  or  engine  is 
passing  over  any  gradient  steeper  than  one  foot  in  forty 
feet. 
id)  Exceeding  ten  miles  an  hour  when  such  train  or  engine  is 
passing  over  any  curve,  the  radius  of  which  is  less  than  nine 
chains  or  within  the  distance  of  three  hundred  yards  from  a 
level  crossing  over  a  public  road  where  no  gates  are  erected 
and  maintained  across  the  railway ; 
(e)  Exceeding  any  less  maximum  speed  fixed  by  the  Board  of 
Trade  for  any  part  of  the  railway  where  the  Board  consider 
such  further  restrictions  necessary  for  public  safety. 
[The  weighty  mileage,  &c.,  are  the  normal  ones:  they  are  variable  according 
to  the  circumstances  of  the  line.'] 

24.  Trains  not  to  stand  on  Level  Crossings. — ^ Where  the  company  carry 
the  railway  across  any  public  carriage  road  on  the  level  they  shall  not 
unnecessarily  allow  any  train,  engine,  carriage,  or  truck  to  stand  across 
the  level  crossing. 

1  This  is  a  mitigated  form  of  sec.  5  of  Rwy.  Clauses  Act,  1863. 


EANSOM  301 

Railway  and  Canal  Commission.— See  Eailways. 

RaiSOn  Sociale. — A  term  met  with  in  cases  involving  French 
law,  and  meaning  the  name  of  a  partnership  or  company. 

Rangcer. — In  former  times  rangers  were  sworn  officers  or  keepers 
of  forests  and  parks,  appointed  by  royal  letters  patent.  Their  chief 
duties  were  to  make  daily  walks  through  the  grounds  in  their  charge, 
recover  beasts  that  had  strayed  beyond  the  limits,  drive  any  that  were 
in  disafforested  parts  into  the  forested  lands,  see,  hear,  and  inquire  of 
trespasses,  and  present  these  at  the  next  Court  held  for  the  forest,  etc. 
In  modern  times  any  keeper  of  a  public  park  or  forest  is  so  styled. 

Rang'es  Act. — See  Volunteers. 

RanMng  of  Creditors.— See  Bankruptcy;  Company; 
Debenture. 

Rank  modus. — A  modus  may  be  defined  as  a  contract  beyond 
the  time  of  legal  memory  by  which  the  owner  of  the  tithe  was  entitled 
to  take  a  fixed  sum  in  money  or  a  quantity  of  corn  or  other  product  in 
the  place  of  the  tithe  from  all  tithable  objects  on  the  lands.  If  a  modus 
is  so  high  that  beyond  dispute  it  exceeds  the  value  of  tithes  in  the  time 
of  legal  memory  (that  is  in  the  reign  of  Eichard  I.)  it  is  called  a  rank 
modus  and  will  not  be  accepted  as  a  legal  modus  (see,  further,  article 
Tithe). 

Ransom. — Ransom  {Rangon  =  Redemptio)  is  a  sum  of  money  paid 
for  redeeming  a  captive  or  prisoner  of  war,  or  a  prize.  It  is  also  used  to 
signify  a  sum  of  money  paid  for  the  pardoning  of  some  great  offence,  and 
for  setting  the  offender  who  was  imprisoned  at  liberty.  Under  the  feudal 
law,  tenants  who  held  by  knight's  service  were  under  the  obligation  to 
ransom  the  lord  when  captured. 

In  case  of  captures  at  sea,  if  the  prize  cannot  be  sent  into  port,  the 
captor  may  either  destroy  it  or  permit  the  former  owner  to  ransom  it. 
In  this  case  the  ship  under  ransom  is  entitled  to  pursue  her  voyage  free 
from  right  of  capture  by  the  enemy,  just  as  if  she  was  under  a  safe  conduct 
(see  the  articles  Prize  ;  Safe  Conduct). 

If  the  ransomed  vessel  is  lost  by  the  perils  of  the  sea  before  her 
arrival,  the  obligation  to  pay  the  ransom  is  not  extinguished.  If  the 
ransomed  vessel  deviates  from  the  course  prescribed,  or  exceeds  the 
time  limited  by  the  contract  of  ransom,  and  is  then  captured  by  another 
ship  of  the  enemy,  the  contract  of  ransom  is  at  an  end,  and  the  second 
captor  is  entitled  to  the  prize,  but  is  bound  to  pay  the  first  captor  the 
amount  due  for  the  ransom. 

By  the  Naval  Prize  Act,  1864,  27  &  28  Vict.  c.  25,  s.  45,  His  Majesty 
is  given  power  to  regulate,  by  Order  in  Council,  the  ransoming  of  British 
ships  and  goods  taken  as  prizes  by  an  enemy. 

The  section  provides  that  His  Majesty  in  Council  may  from  time  to 
time,  in  relation  to  any  war,  make  such  orders  as  may  seem  expedient 
according  to  circumstances  for  prohibiting  or  allowing,  or,  in  certain 
cases,  or  subject  to  any  conditions  or  regulations  or  otherwise  as  may 
from  time  to  time  seem  meet,  the  ransoming  or  the  entering  into  any 
contract  or  agreement  for  the  ransoming  of  any  ship  or  goods  belonging 


802  EAPE  (AND  COGNATE  OFFENCES) 

to  any  of  His  Majesty's  subjects,  and  taken  as  prize  by  any  of  His 
Majesty's  enemies. 

Any  contract  or  agreement  entered  into,  and  any  bill,  bond,  or  other 
security  given  for  ransom  of  any  ship  or  goods,  is  to  be  under  the 
exclusive  jurisdiction  of  the  Admiralty  Division  of  the  High  Court  as 
a  Prize  Court  (subject  to  appeal  to  the  Judicial  Committee  of  the  Privy 
Council),  and  if  entered  into  or  given  in  contravention  of  any  such  Order 
in  Council,  is  to  be  deemed  to  have  been  entered  into  or  given  for  an 
illegal  consideration. 

If  any  person  ransoms  or  enters  into  any  contract  or  agreement  for 
ransoming  any  ship  or  goods  in  contravention  of  any  such  Order  in 
Council,  he  is  for  every  such  offence  liable  to  be  proceeded  against  in  the 
Admiralty  Division  at  the  suit  of  His  Majesty  in  his  Office  of  Admiralty, 
and  on  conviction  to  be  fined  in  the  discretion  of  the  Court  any  sum  not 
exceeding  £500  (ibid.). 

Lushington,  in  his  Mamtal  of  Naval  Prize  Law,  sec.  70,  says  that 
commanders  of  British  ships  are  not  permitted  to  allow  prizes  taken  by 
them  to  be  ransomed,  except  so  far  as  permitted  by  Order  in  Council 
under  the  above-mentioned  section. 

The  bill  of  ransom,  however,  is  liable  to  capture  by  the  belligerent 
to  which  the  captured  ship  belongs,  and  then  the  right  of  postliminium 
would  apparently  apply  (see  Postliminium). 

Eansom  in  the  sense  of  payment  for  pardon  of  an  offence  differed 
from  amerciament  in  that  the  latter  was  affeered  or  fixed  by  properly  con- 
stituted authorities,  or  fixed  by  statute  or  custom,  while  ransom  was 
purely  a  matter  of  bargain ;  and  also  in  that  amerciament  was  purely  a 
pecuniary  penalty,  while  ransom  was  the  redemption  from  a  corporal 
punishment  due  to  a  crime. 

Sometimes  the  Crown  granted  the  ransom  of  particular  offenders  to 
private  persons.  After  Monmouth's  rebellion,  for  instance,  the  ransom 
of  the  girls  who  presented  him  with  a  standard  at  Taunton  was  given 
to  the  maids  of  honour.  £7000  was  demanded,  but,  after  considerable 
negotiations,  less  than  one-third  of  this  sum  was  paid. 

Eansom  in  this  latter  sense  has  now  long  been  obsolete,  and  the  only 
existing  application  of  the  term  is  to  prize  of  war. 

Rape  (and  Cognate  Offences).— Under  this  head  are 

included  several  offences  against  females  other  than  Abduction,  ante, 
Yol.  I.  p.  24,  and  offences  connected  with  Prostitution,  as  to  which 
see  ante,  p.  39. 

Brae  ton,  De  Corond  (f.  104  &),  classes  rape  of  a  virgin  or  nun,  or  of  a 
matron  living  honestly,  with  crimes  of  a  somewhat  minor  character,  con- 
cerning partly  the  King  on  account  of  the  breach  of  his  peace,  and  partly 
private  persons  against  whom  a  delict  has  been  committed.  He  indicates 
(ff.  139,  147)  that  the  coroner  had  a  duty  to  attach  the  accused  in  the 
case  of  rape  of  virgins  if  the  fact  was  recent  and  hue  and  cry  had  been 
raised,  on  circumstances  corroborating  the  accusation  (see  B.  v.  Osborne, 
[1905]  1  K.  B.  551,  559). 

The  modern  sense  of  the  word  "  rape,"  as  equivalent  to  violation  of 
a  woman,  dates  from  1285  (13  Edw.  i.  St.  West.  Second,  c.  34),  when  it 
was  enacted  that,  if  thereafter  a  man  should  ravish  a  woman,  married, 
maid,  or  other,  where  she  did  not  consent  neither  before  or  after,  he 
should  have  judgment  of  life  and  member,  and  on  indictment  he  could 
receive  such  punishment^  even  if  the  woman  after  being  deforced  after- 
wards consented.     From  that  date  the  offence  was  a  capital  felony. 
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The  modern  indictment  for  rape  always  contains  the  word  "  ravished  " 
(rapuit),  apparently  first  used  with  reference  to  the  taking  away  from  the 
custody  of  husband,  parent,  or  master ;  but  no  evidence  of  abduction  is 
now  necessary,  and  the  gist  of  the  crime  is  now  the  assault,  etc.  The 
old  distinctions  between  rape  of  virgins,  matrons,  and  others  have  wholly 
disappeared,  notwithstanding  the  protests  in  the  Mirror.  Indeed,  it  had 
been  recognised  as  early  as  Bracton,  that  the  distinction  affected  the 
quantum  of  punishment  only;  and  in  the  Mirror  (9  Seld.  Soc.  Pub. 
p.  141)  the  punishment  is  said  to  have  then  been  hanging,  irrespective 
of  the  rank  or  condition  of  the  woman.  The  penalty  was  inflicted  either 
on  an  appeal  by  the  woman  (Bracton,  f.  147;  Mirror,  p.  141),  or  on 
indictment  under  the  Act  of  1285. 

Kape  is  a  particular  form  of  Assault,  viz.,  the  unlawful  carnal  know- 
ledge of  a  woman  against  her  will  (1  East,  P.  C.  434).  It  seems  that  it 
does  not  apply  to  connexion,  even  by  force,  between  husband  and  wife 
{B.  V.  Clarence,  1889,  22  Q.  B.  D.  23,  46,  67);  but  the  offence  can  be 
committed  without  actual  violence — 

(1)  By  extorting  consent  by  threats  of  death  or  immediate  bodily 
harm  (Hawk.  P.  C,  bk.  i.  c.  41,  s.  6;  Archb.  Cr.  PL,  23rd  ed.,  p.  908). 

(2)  By  obtaining  consent  by  fraud  {B.  v.  Flattery,  1887,  2  Q.  B.  D. 
410). 

Where  the  consent  is  obtained  by  false  pretences  or  false  representa- 
tions the  act  can  be  tried  as  a  misdemeanor  (48  &  49  Vict.  c.  69,  s.  4). 

Obtaining  the  assent  of  a  woman  to  connexion  by  personating  her 
husband  was  held  in  England  not  to  be  rape  {B.  v.  Barrow,  1868,  L.  E. 
1  C.  C.  156),  and  in  Ireland  to  be  rape  {B.  v.  Dee,  1884, 14  L.  E.  Ir.  468). 
It  is  now  declared  to  be  rape  by  statute  (48  &  49  Vict.  c.  69,  s.  4). 

It  has  been  held  that  where  a  woman  submits  to  carnal  connexion 
under  belief  that  she  is  undergoing  a  surgical  operation,  when  the  belief 
is  induced  by  wilful  and  fraudulent  representations,  the  offender  is  guilty 
of  rape  {B.  v.  Flattery,  1877,  2  Q.  B.  D.  410).  This  decision  was  in 
B.  V.  aShay,  1898,  19  Cox,  76,  said  to  be  superseded  by  48  &  49  Vict. 
c.  69,  s.  3  (2).  The  latter  decision  omits  to  take  account  of  48  &  49 
Vict.  c.  69,  s.  16. 

Where  the  woman  is  asleep,  insensible,  or  blind  drunk  at  the  time,, 
she  is  incapable  of  such  consent  as  excludes  criminality  {B.  v.  Camplin^ 
1845,  1  Den.  C.  C.  89  ;  B.  v.  Mayers,  1872. 12  Cox  C.  C.  311 ;  B.  v.  Young, 
1878,  14  Cox,  114). 

To  administer  or  cause  to  be  administered  to  a  female  any  stupefying 
or  overpowering  drug,  matter,  or  thing,  is  felony  if  done  with  intent  to 
commit  any  indictable  offence,  or  to  facilitate  or  assist  in  its  commission 
(24  &  25  Vict.  c.  100,  s.  22),  and  misdemeanor  if  done  with  intent  to 
stupefy  or  overpower  her,  so  as  to  enable  any  person  to  have  unlawful 
carnal  connexion  with  her  (48  &  49  Vict.  c.  69,  s.  3  (3)).  In  the  case 
of  the  felony  corroboration  is  not  necessary  as  a  matter  of  law ;  in  the 
case  of  the  misdemeanor  it  is  (48  &  49  Vict.  c.  69,  s.  3). 

Where  a  woman  is  an  idiot,  or  imbecile,  or  lunatic,  the  question 
whether  carnal  connexion  with  her  is  rape  depends  on  whether  she^ 
merely  submits  to  or  permits  the  connexion  from  sexual  instinct  (B.  v. 
Fletcher,  1859,  Bell  C.  C.  63;  B,  v.  Fletcher,  1866,  L.  E.  1  C.  C.  39; 
B.  V.  Barratt,  1873,  L.  E.  2  C.  C.  81).  But  where  the  act  does  not 
amount  to  rape,  and  the  man  knew  the  woman  to  be  idiotic  or  imbecile, 
the  act  is  a  misdemeanor  (48  &  49  Vict.  c.  69,  s.  4). 

Where  a  female  lunatic  is  under  treatment  in  an  institution  or  work« 
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house,  or  as  a  single  patient,  it  is  a  misdemeanor  for  persons  employed 
in  the  place  of  treatment  to  have  carnal  knowledge  of  her  with  or 
without  her  consent  (53  &  54  Vict.  c.  5,  s.  324). 

Unlawful  carnal  knowledge  of  a  girl  under  thirteen  even  with  her 
consent  is  felony  punishable  by  penal  servitude  for  life  or  not  less  than 
three  years,  or  by  imprisonment  with  or  without  hard  labour  for  not  more 
than  two  years  (48  &  49  Vict.  c.  69,  s.  4 ;  54  &  55  Vict.  c.  69,  s.  1),  and 
an  attempt  to  commit  this  offence  is  a  misdemeanor  punishable  by  im- 
prisonment with  or  without  hard  labour  for  not  more  than  two  years 
(48  &  49  Vict.  c.  69,  s.  4). 

If  the  girl  did  not  consent  the  offence  may  be  punished  as  rape 
{R.  V.  Ratdiffe,  1883,  10  Q.  B.  D.  74). 

Male  offenders  not  over  sixteen  guilty  of  the  felony  or  the  attempt 
may  be  sentenced  to  be  whipped  (instead  of  being  sent  to  penal  servitude 
or  imprisoned)  and  may  also  be  sent  to  a  certified  reformatory  school 
(48  &  49  Vict.  c.  69,  s.  4). 

The  unsworn  evidence  of  a  child  of  tender  years  is  admissible  on 
charges  of  committing  either  offence,  but  will  not  warrant  a  conviction 
unless  corroborated  in  some  material  particular  implicating  the  accused 
{ibid.). 

Unlawful  carnal  knowledge  of  a  girl  of  thirteen  or  under  sixteen,  even 
with  her  consent,  is  a  misdemeanor  punishable  by  not  over  two  years' 
imprisonment,  with  or  without  hard  labour.  The  attempt  is  similarly 
punishable  (48  &  49  Vict.  c.  69,  s.  5).  Prosecution  for  the  offence  must 
be  within  six  months  of  the  offence  (4  Edw.  vii.  c.  15,  s.  27,  formerly 
three  months,  48  &  49  Vict.  c.  69,  s.  5,  proviso).  See  R.  v.  Chandra 
Dharma,  [1905]  2  K.  B.  335.  As  to  what  constitutes  prosecution,  see 
R.  V.  West,  [1898]  1  Q.  B.  174. 

The  accused  is  entitled  to  be  acquitted  if  he  can  satisfy  the  jury 
that  he  had  reasonable  cause  to  believe  the  girl  was  sixteen,  or  over 
(48  &  49  Vict.  c.  69,  s.  5). 

A  girl  who  is  under  sixteen  who  consents  or  even  incites  to  the 
commission  with  her  of  the  offences  last  stated,  cannot  be  prosecuted  for 
her  part  therein  {R.  v.  Tyrrel,  [1894]  1  Q.  B.  710). 

It  is  a  misdemeanor  to  procure  or  attempt  to  procure  any  woman 
or  girl  to  have  any  unlawful  connexion,  within  or  without  the  King's 
dominions — (1)  by  threats  or  intimidation ;  (2)  by  false  pretences  or 
false  representation  (48  &  49  Vict.  c.  69,  s.  3). 

These  offences  are  punishable  by  imprisonment,  with  or  without  hard 
labour,  for  not  more  than  two  years  (ibid.).  No  person  may  be  convicted 
on  the  evidence  of  one  witness  only  unless  he  be  corroborated  in  some 
material  particular  by  evidence  implicating  the  accused  (ibid.).  The  con- 
nexion may  be  with  the  person  making  the  threats  or  pretences,  or  with 
another  person ;  and  seduction  under  promise  of  marriage  made  by  a 
married  man  has  been  held  to  be  an  ofience  under  this  enactment  (R.  v. 
Williams,  1898,  62  J.  P.  310). 

The  meaning  of  carnal  knowledge  with  reference  to  the  offences  here 
dealt  with  is  penetration,  not  emission  (24  &  25  Vict.  c.  100,  s.  63 ; 
R,  V.  Marsden,  [1891]  2  Q.  B.  149). 

As  to  the  legal  and  medical  aspects  of  this  question,  see  Arch. 
Cr.  PL,  23rd  ed.,  911;  Taylor,  Medical  Jurisprudence,  5th  ed.,  1905; 
Luff,  Forensic  Medicine ;  Medical  Jurisprudence. 

The  old  law  on  this  subject  so  far  remains  that  a  male  is  incapable 
of  committing  rape  unless  he  is  at  least  fourteen  years  old.     This  is  a 
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presumption  juris  et  de  jure,  not  rebuttable  by  evidence  of  precocious 
physical  development.  But  incapacity  to  commit  the  full  offence  is  no 
bar  to  conviction  for  assisting  in  its  commission,  whether  the  offender 
be  a  male  under  fourteen,  or  a  female  (B.  v.  Bam,  1893,  17  Cox,  609) ; 
and  it  would  seem  that  a  male  under  fourteen  can  be  convicted  of 
attempt  to  commit  rape  or  of  an  indecent  assault  (B.  v.  Waite,  [1892] 
2  Q.  B.  600 ;  B.  v.  Williams,  [1893]  1  Q.  B.  320). 

Indecent  assault  on  a  female  is  an  indictable  misdemeanor  punish- 
able by  imprisonment  for  not^ver  two  years,  with  or  without  hard 
labour,  and  (or)  fine ;  or  the  offender  may  be  put  under  recognis- 
ances (24  &  25  Vict.  c.  100,  ss.  52,  71).  The  offender  on  conviction 
may  be  ordered  to  pay  the  costs  of  the  prosecution  (24  &  25  Vict, 
c.  100,  s.  71 ;  48  &  49  Vict.  c.  69,  s.  18),  or  the  costs  may  be  paid  out 
of  the  local  rate  (24  &  25  Vict.  c.  100,  s.  77 ;  48  &  49  Vict.  c.  69, 
s.  18). 

If  on  proceedings  for  an  assault  the  evidence  shows  it  to  have  been 
indecent,  justices  have  no  summary  jurisdiction ;  but  not  infrequently 
they  treat  the  case  as  one  of  common  or  aggravated  assault. 

The  consent  of  the  female  to  the  assault  is  a  complete  answer, 
unless  she  is  under  thirteen  (43  &  44  Vict.  c.  45,  s.  2 ;  i^.  v.  Wollastoriy 
1872,  12  Cox  C.  C.  180).  Where  the  girl  assaulted  is  under  sixteen, 
the  provisions  of  the  Prevention  of  Cruelty  to  Children  Act,  1904, 
4  Edw.  VII.  c.  7,  s.  15,  as  to  procedure  and  evidence  apply  (see  Cruelty 
to  Children). 

Threats  to  accuse  of  rape  or  kindred  offences  with  intent  to  extort, 
are  criminal.     See  Menaces. 

Punishment. — Bracton  describes  {De  Corond,  f.  147)  the  punishment 
of  rape  as  by  hanging,  blinding,  and  castration  (2  Pollock  and  Maitland, 
Hist.  Eng.  Law,  489).  The  Mirror  (p.  141)  speaks  of  hanging  only. 
The  offence  continued  capital  until  1861,  and  is  still  capital  in  certain 
of  the  Australian  colonies.  The  present  punishment  in  England  is  penal 
servitude  for  life,  or  for  not  less  than  three  years,  or  imprisonment  with 
or  without  hard  labour  for  not  over  two  years  (24  &  25  Vict.  c.  100, 
s.  48  ;  54  &  55  Vict.  c.  69,  s.  1).  As  to  recognisances,  see  24  &  25  Vict. 
c.  100,  s.  71,  and  Peobation  of  Offenders.  The  punishment  by  castration 
survived  in  certain  of  the  United  States  into  the  nineteenth  century 
(Hening's  Statutes,  U.S.,  iii.  461,  iv.  111). 

The  punishment  of  the  other  offences  dealt  with  under  this  title, 
unless  otherwise  stated,  is  contained  in  the  enactment  creating  the 
offence. 

Kape  and  the  offences  created  by  the  Act  of  1885,  and  conspiracies 
to  commit  such  offences,  are  not  triable  at  Quarter  Sessions  (see  5  &  6 
Vict.  c.  38,  s.  1 ;  48  &  49  Vict.  c.  69,  s.  17).  Attempts  to  commit  rape 
and  indecent  assaults  are  triable  at  Quarter  Sessions. 

On  indictment  for  rape  the  accused  may  be  acquitted  of  rape,  but 
convicted — (a)  of  the  attempt  (14  &  15  Vict.  c.  100,  s.  9 ;  see  B.  v.  Ha^p- 
good,  1870,  L.  K.  1  C.  C.  E.  221) ;  (5)  of  offences  against  sees.  3,  4,  5  of 
the  Act  of  1885,  or  of  indecent  assault  (48  &  49  Vict.  c.  69,  s.  9). 

Evidence. — The  accused  is  a  competent  witness  for  the  defence 
(61  &  62  Vict.  c.  36,  s.  1).  The  husband  or  wife  of  the  accused  is  a 
competent  witness,  and  may  be  called  either  for  the  prosecution  or 
the  defence  without  the  consent  of  the  person  charged  (61  &  62  Vict, 
c.  36,  s.  4),  which  applies,  inter  alia,  to  rape  (24  &  25  Vict.  c.  100,  s.  48) 
indecent  assault  (s.  52),  and  to  all  offences  within  48  &  49  Vict.  c.  69. 
VOL.  XII.  20 
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These  evidence  provisions  are  overlapped  by  those  of  48  &  49  Vict.  c.  69, 
s.  20,  and  of  the  Prevention  of  Cruelty  to  Children  Act,  1904,  4  Edw.  vii. 
c.  15,  Sched.  I.,  and  the  result  is  to  make  it  somewhat  uncertain  how- 
far  such  witnesses  are  compellable.  Children  of  tender  years  may  give 
unsworn  evidence  in  cases  of  defilement  of  a  girl  under  thirteen  (48  &  49 
Vict.  c.  69,  s.  4),  and  in  case  of  any  of  the  above  offences  included  in 
Sched.  I.  to  4  Edw.  vii.  c.  15  (see  s.  15). 

In  the  case  of  rape  the  character  of  the  woman  violated  does  not 
alter  the  nature  of  the  offence,  and  is  only  material  on  the  question  of 
credibility  or  probability  of  consent  (1  Hale,  P.  C.  729).  The  opinion 
is  as  old  as  Bracton,  who  says  (De  Corond,  f.  147)  :  "  If  she  were  a  harlot 
before,  she  was  not  a  harlot  then,  since  she  was  unwilling  to  consent  to  his 
wickedness  by  crying  out  against  him."  General  evidence  of  the  woman's 
bad  character  may  be  given,  but  not  particular  evidence ;  and  her  answers 
on  cross-examination  to  inquiries  as  to  misconduct  with  other  men  are 
not  rebuttable  by  evidence  (B.  v.  Biley,  1887,  18  Q.  B.  D.  481 ;  B.  v. 
Holmes,  1871,  L.  R.  1  C.  C.  334). 

It  is  established  practice  to  require  corroboration  of  the  story  of  the 
ravished  woman  by  evidence  implicating  the  accused  (Arch.  Cr.  PL, 
23rd  ed.,  910) ;  and  that  complaints  made  by  her  should  be  immediate 
on  the  commission  of  the  offence.  The  fact  of  immediate  complaint  and 
the  particulars  of  the  complaint  are  admissible  to  prove  the  consistency 
of  the  story  of  the  woman,  as  corroborative  of  her  credibility  and  of  the 
absence  of  consent,  but  is  not  admissible  to  prove  directly  the  guilt  of  the 
accused  (B.  v.  Lillyman,  [1896]  2  Q.  B.  167  ;  B.  v.  Osborne,  [1905]  1  K.  B. 
551,  in  which  cases  the  authorities,  early  and  recent,  are  collected  and 
discussed).  The  rule  as  to  the  admissibility  of  recent  complaints  extends 
to  all  charges  of  criminal  knowledge  of,  or  indecent  assault  on  a  female 
whether  her  consent  is  or  is  not  material  {B.  v.  Osborne,  ubi  supra),  and 
the  complaint  may  be  relied  on  to  corroborate  her  story  told  at  the 
trial  by  its  consistency  with  that  story  and  to  negative  consent  where 
that  is  material.  The  complaint  is  not  admissible  unless  made  on  the 
first  opportunity  which  reasonably  offers,  nor  if  elicited  by  questions 
of  a  leading  and  inducing  or  intimidating  character  (ibid.).  See  Arch. 
Cr.  PL,  22nd  ed.,  319,  320;  B.  v.  Pantaney,  1906,  71  J.  P.  101  C.  C.  R. 

Where  any  of  these  criminal  acts  amounts  to  an  assault,  the  offender 
is  liable  to  an  action,  subject  to  the  now  decadent  rule  as  to  the 
obligation  first  to  prosecute  if  the  act  be  felony  {Boope  v.  UAvigdor, 
1883,  10  Q.  B.  D.  412) ;  and  see  Seduction. 

[^Authorities. — Stephen,  Dig.  Grim.  Law,  6th  ed. ;  Archbold,  Cr.  PL, 
23rd  ed. ;  Russell  on  Crimes,  6th  ed.] 

Ra.pe  (Territorial)  is  part  of  a  county,  signifying  as  much  as 
a  hundred,  and  oftentimes  contains  in  it  more  hundreds  than  one.  The 
county  of  Sussex  is  divided  into  six  rapes  :  those  of  Chichester,  Arundel, 
Bramber,  Lewes,  Pevensey,  and  Hastings ;  each  of  which,  besides  their 
hundreds,  hath  a  castle,  river,  and  forest  belonging  to  it.  They  appear 
to  have  been  military  governments  in  the  time  of  the  Conqueror  (Co wel; 
1  Steph.  Com.,  130  n.,  11th  ed.). 

Rates,  Church. — The  Compulsory  Church  Rate  Abolition 
Act  of  1868  has  made  church  rates  of  much  less  importance  than  they 
were  before,  but  the  Act  preserves  in  many  cases  the  right  to  enforce 
payment. 
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In  theory  there  is  still  subsisting  a  common -law  liability  in 
parishioners  for  "  necessary  "  repairs  of  the  parish  church  and  ornaments 
of  the  service  which  ought  to  be  discharged  by  church  rates,  but  before 
the  Act  of  1868  it  had  become  impracticable  to  enforce  the  making  of 
a  rate,  and  since  the  Act  it  is  impossible  to  enforce  payment  of  a  rate 
when  made,  except  in  the  cases  excepted,  e.g.  of  rates  payable  under  a 
statute  or  contract. 

As  to  the  Old  Common-Laiv  Liahility  of  the  Parishioners. — In  the 
much  litigated  cases  of  Burcler  v.  Veley,  1841, 12  Ad.  &  E.  233 ;  Ex.  Ch. 
iUd.  265  and  Gosling  v.  Veley,  1847,  7  Q.  B.  406  ;  1850,  Ex.  Ch,  12  Q.  b! 
328 ;  S.  C,  1853,  4  H.  L.  C.  679  ;  10  E.  R.  627,  it  was  established  as  clear— 

1.  That  church  rates  were  instituted  before  legal  memory  as  the 
''  usual  and  proper  "  mode  of  discharging  the  liability  of  the  parishioners 
to  maintain  the  body  of  the  church  (see  ;per  Tindal,  C.J.,  1841,  12  Ad. 
&  E.  302,  303). 

2.  That  this  liability  was  imposed  by  the  common  law  (1841, 12  Ad. 
<&  E.  302),  and,  according  to  Cresswell,  J.,  {Gosling  v.  Veley,  1850, 12  Q.  B. 
345),  before  the  Conquest. 

3.  That  this,  as  was  expressed  by  Tindal,  C.J.,  in  the  Exchequer 
Chamber  (1841, 12  Ad.  &  E.  302, 303),  "is  a  duty  which  the  parishioners 
are  compelled  to  perform ;  not  a  mere  voluntary  act  which  they  may 
perform  or  decline  at  their  own  discretion ;  but  the  law  is  imperative 
■on  them  absolutely." 

4.  That  a  valid  church  rate  can  only  be  made  by  an  actual  or  con- 
structive majority  of  the  parishioners  in  vestry  assembled  (Gosling  v. 
Veley,  1853,  4  H.  L.  C.  679 ;  10  E.  R.  627).     The  judgments  in  the  same 

€ase,  while  they  recognised  that  the  liability  of  the  parish  to  make  a 
church  rate  for  repairs  is  compulsory,  equally  recognised  that  it  was 
extremely  doubtful  if  compulsion  could  be  effectually  applied.  The 
judges  agreed  that  the  Ecclesiastical  Court  might  decree  ecclesiastical 
censures. 

In  Rogers  v.  Davenant,  1865,  2  Mod.  8,  it  was  said  the  duty  might  be 
enforced  by  excommunication  of  those  who  refused.  Tindal,  C.J.,  in 
1841  (12  Ad.  &  E.  314)  suggested  but  refused  to  decide  that  there  might 
still  be  such  a  decree,  and  pointed  out  that  if  a  decree  of  excommunica- 
tion should  be  made,  it  could  (since  the  statute  of  53  Geo.  ill.  c.  127) 
only  be  enforced  by  imprisonment,  but  he  declined  to  say  if  this  would 
have  been  practicable.  See  also  per  Martin,  B.,  in  Gosling  v.  Veley, 
4  H.  L.  C.  741 ;  10  E.  R.  627 ;  per  Williams,  J.,  ihid.  749. 

A  mandamus  could  not  be  issued  to  compel  churchwardens  or 
parishioners  to  make  any  church  rate  not  authorised  by  statute  (B.  v. 
Thetford,  1773,  5  Durn.  &  East,  364).  In  Steward  v.  Francis,  1843, 
3  Curt.  209,  attempts  were  made  to  punish  by  criminal  proceedings 
in  the  Ecclesiastical  Court  those  who  "wilfully  and  contumaciously" 
"obstructed"  or  "refused  to  make  a  rate;"  and  the  objection — that 
this  showed  no  ecclesiastical  offence — was  overruled  by  Sir  H.  J.  Eust, 
but  a  prohibition  was  granted  (Francis  v.  Steward,  1844,  5  Q.  B.  984; 
64  R.  R.  698)  on  the  ground  that  the  citation  was  not  sufficiently  explicit 
to  show  facts  that  made  the  refusal  inexcusable  or  contumacious,  and 
the  proceedings  dropped.  The  remarks  of  Lord  Denman,  C.J.,  at  p.  996, 
show  how  difficult  it  would  have  been,  even  before  the  Act  of  1868,  to 
establish  that  any  vote  was  such  an  obstruction  as  to  be  an  ecclesiastical 
•offence. 

The  Ecclesiastical  Courts  would,  however,  compel  the  churchwardens 
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to  perform  their  duty  of  convening  a  vestry  to  make  a  rate.  This  had 
been  done  by  monitions  in  the  case  of  Veley  v.  Gosling,  1842-43,  3  Curt. 
253 ;  see  also  Fielding  v.  Standen,  1841,  2  Curt.  663 ;  B.  v.  Thomas, 
1842,  3  Q.  B.  589.  If  the  churchwardens  disregarded  a  monition  to 
convene  a  vestry,  the  writ  de  contumace  capiendo  might  formerly  have 
been  issued  to  enforce  the  decree  under  53  Geo.  ill.  c.  127  (see  Prideaux, 
1895  ed.,  p.  279,  where  it  is  also  stated  that  such  a  method  had  become 
impracticable). 

Churchwardens,  although  they  could  not  be  compelled  by  mandamus 
to  make  a  church  rate,  might  be  compelled  to  convene  a  vestry  meeting 
for  the  purpose  of  deliberating  as  to  the  propriety  of  making  a  church 
rate  {B.  v.  St.  Margaret  and  St.  John,  Westminster,  4  M.  &  S.  250  ;  Prideaux,. 
1895  ed.,  280).  But  the  rule  that  a  mandamus  would  not  be  granted 
to  compel  the  making  of  a  rate  did  not  apply  where  the  rate  was 
specially  empowered  by  statute  {B.  v.  St.  Mary,  Lamheth,  1832,  3  Barn. 
&  Adol.  651 ;  B.  v.  St.  Saviour's,  Southward  1838,  7  Ad.  &  E.  925 ; 
and  see  B.  v.  St.  Matthews,  Bethnal  Green,  1883,  50  L.  T.  65 ;  affd.  by 
House  of  Lords,  1885,  53  L.  T.  634 ;  B.  v.  St.  George's,  Southwark,  1892, 
67  L.  T.  412). 

The  difficulty  raised  by  the  decisions  of  Burder  v.  Veley  and  Gosling 
V.  Veley  was  with  respect  to  the  "  making "  of  a  valid  rate  at  common 
law,  or  establishing  that  a  rate  was  valid,  not  as  to  the  enforcing  of  a 
valid  rate.  If  a  rate  were  made  and  valid,  it  might  have  been  enforced 
by  suit  in  the  Ecclesiastical  Courts  (3  Black.  Com.,  92 ;  B.y.  Thorogood,. 
1840,  12  Ad.  &  E.  183 ;  but  the  jurisdiction  of  the  Ecclesiastical  Court 
was  taken  away  in  cases  within  53  Geo.  ill.  c.  127,  s.  7,  Bicketts  v.  Bodenham, 
1836,  4  Ad.  &  E.  433 ;  43  E.  R.  384 ;  Bichards  v.  Dyke,  1842,  3  Q.  B.  256  ; 
although  in  In  re  Baines,  1840,  Cr.  &  Ph.  31,  this  was  treated  as  not 
quite  clear).  Sec.  7  of  53  Geo.  in.  c.  127,  provided  that  where  the  validity  of 
the  rate  had  not  been  questioned  in  the  Ecclesiastical  Court  or  been 
"  disputed,"  and  the  amount  demanded  did  not  exceed  £10,  an  order  for 
payment  might  be  obtained  from  two  justices ;  (but  see  on  the  question 
whether  the  Summary  Jurisdiction  Act  of  1879  altered  proceedings  for 
recovery  of  such  rates,  B.  v.  Frice,  1880,  5  Q.  B.  D.  300 ;  In  re  Allen,. 
[1894]  2  Q.  B.  924),  and,  in  case  of  refusal,  a  warrant  for  distress  might 
be  granted.  The  jurisdiction  of  the  justices  was  ousted  if  the  validity 
of  the  rate  were  hond  fide  disputed  (Fease  v.  Chaytor,  1861,  31 
L.  J.  M.  C.  1). 

Where  sec.  7  of  53  Geo.  ill.  c.  127,  did  not  apply,  the  jurisdiction  of 
the  Ecclesiastical  Courts  remained,  and  they  might  decree  payment  and 
pronounce  the  defendant  in  contempt,  and  before  the  abolition  of 
imprisonment  for  debt  the  decree  might  have  been  enforced  by  the 
writ  de  contumace  capiendo,  and  significavit  to  Chancery  under  sec.  1 
of  the  53  Geo.  in.  c.  127  (Prideaux,  1895  ed.,  pp.  266  et  seq. ;  see  also  as 
to  the  writ  Ex  parte  Bell  Cox,  1887,  19  Q.  B.  D.  307;  S.  C.  1888,  20 
Q.  B.  D.  1,  and  15  App.  Cas.  506).  By  the  Act  12  &  13  Vict.  c.  14,  s.  9, 
it  was  provided  that  no  person  should  be  imprisoned  for  more  than 
three  months  for  non-payment  of  church  rates.  Since  the  abolition  of 
imprisonment  for  debt  the  process  would,  it  is  presumed,  be  by  seques- 
tration, under  2  &  3  Will.  iv.  c.  93,  ss.  1  and  2. 

As  to  the  extent  and  nature  of  the  liability  of  the  parishioners  under 
the  old  law,  the  liability  of  the  parishioners  to  repair  extended  only  to 
the  repair  of  the  body  of  the  church,  and  the  supplying  of  ornaments 
necessary  for  divine  service  (see  ;per  Tindal,  C.J.,  in  Veley  v.  Burder,  1840,. 
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12  Ad.  &  E.  301;  54  R.  R.  560);  it  did  not  extend  to  the  chancel, 
the  liability  for  which  fell  on  the  rector,  except  by  special  custom  (ibid.). 
In  old  books  it  has  been  said  that  two  rates  should  be  made,  one  for 
repairs  and  the  other  for  the  ornaments  (Gibson's  Codex,  1713  ed., 
p.  220),  but  the  practice  was  established  to  make  one  rate.  In  Woodward 
V.  Makepeace,  1714,  1  Salk.  164,  the  rate  was  held  to  extend  to  bells ; 
and  in  Chesterton  v.  Farlar,  1836,  1  Cart.  345,  to  incidental  expenses. 

The  liability  was  "  personal,"  imposed  on  the  occupier  in  respect  of 
his  land  or  house,  and  though,  as  one  of  the  outgoings  calculated  on 
letting  it  ultimately  fell  on  the  owner,  the  occupier  had  the  vote,  and 
though  his  rent  might  have  been  diminished  on  account  of  the  charge 
he  had  to  pay,  it  was  his  interest  to  oppose  each  particular  rate. 
Consequently  the  opponents  were  more  keen  than  the  supporters  of 
a  rate,  and  after  the  decision  of  Gosling  v.  Veley,  supra,  it  was  found 
very  difficult  to  obtain  resolutions  for  a  rate.  This  led  to  the  Act  of 
1868  —  intituled  the  Compulsory  Church  Rate  Abolition  Act,  1868, 
31  &  32  Vict.  c.  109 — which  provides,  sec.  1,  that  no  proceedings  shall 
be  taken  to  enforce  the  payment  of  any  church  rate,  with  the  exceptions 
mentioned  in  the  Act. 

What  are  ecclesiastical  purposes  within  the  Act  are  defined  by  sec. 
10  as  being  "the  building,  rebuilding,  enlargement,  and  repair  of  any 
church  or  chapel,  and  any  purpose  to  which  by  common  or  ecclesiastical 
law  a  church  rate  is  applicable,  or  any  of  such  purposes." 

Sec.  6  expressly  provides  that  the  Act  is  not  to  afifect  the  making 
of  rates,  but  only  the  recovery  thereof,  and  therefore  contemplates  the 
making  of  rates  the  payment  of  which  shall  be  voluntary;  sec.  7 
empowers  trustees,  guardians,  and  committees  to  pay  voluntary  rates ; 
and  sec.  8  enacts  that  if  the  occupier  does  not  pay  and  the  owner  does, 
the  owner  is,  as  to  voting,  to  stand  in  the  place  of  the  occupier. 

Sec.  2  provides  that  a  church  rate  authorised  by  any  statute  for 
"  ecclesiastical "  and  "  other  "  purposes  is  to  continue  for  such  "  other  " 
purposes  only.  The  effect  of  sec.  2  is  explained  in  Watson  v.  All  Saints, 
Poplar,  1882,  46  L.  T.  201,  where  it  was  held  that  a  rate  made  under 
a  statute  for  several  purposes  could  not  be  enforced  as  to  "  ecclesiastical 
purposes"  within  the  definition  in  sec.  10,  but  could  be  enforced  as  to 
"  others." 

Sec.  3  which  preserves  the  right  to  enforce  payment  of  church  rates 
to  repay  money  borrowed  before  the  passing  of  the  Act  under  statutory 
authority  on  the  security  of  church  rates,  is  not  of  importance  now. 
58  Geo.  III.  c.  45;  59  Geo.  iii.  c.  134;  and  5  Geo.  iv.  c.  36,  authorised 
borrowing  money  on  the  security  of  the  rates. 

Rates  made  under  these  statutes  were  in  some  respects  different 
from  church  rates;  and  although  by  sec.  2  of  5  Geo.  iv.  c.  36,  it  was 
enacted  that  the  rates  were  to  be  levied  by  such  ways  as  church  rates 
might  be  levied,  it  was  held  in  Smallhones  v.  Edney,  1870,  L.  R.  3  P.  C. 
444,  that  they  were  distinct  from  ordinary  church  rates,  and  might  be 
levied  on  the  tithe  owners  who  were  exempt  from  church  rates.  So 
it  was  held  that  moneys  borrowed  might  be  applied  in  the  repair  of 
the  chancel  (Eippin  v.  Bastin,  1869,  L.  R.  2  Ad.  &  Ec.  386).  In  E.  v. 
Churchwardens  of  All  Saints,  Wigan,  1876,  1  App.  Cas.  611,  it  was 
held  that  no  rate  could  be  made  under  5  Geo.  iv.  c.  36,  after  the  twenty 
years  limited  in  the  Act  for  repayment  had  expired.  The  Act  was 
repealed  by  38  &  39  Vict.  c.  89,  s.  57.  It  is  conceived  that  moneys 
borrowed  under  the  Acts  58  Geo.  ill.  c.  45,  and  59  Geo.  ill.  c.  134,  have 
been  repaid  so  that  the  sections  are  practically  obsolete. 


310  RATES,  CHUKCH 

Local  Acts  have  also  from  time  to  time  authorised  borrowing  money 
on  the  security  of  the  church  rates,  and  in  Rose  v.  Watson,  [1894] 
2  Q.  B.  90,  it  appeared  that  a  debt  was  still  subsisting  for  money 
borrowed  under  a  local  Act,  1  &  2  Geo.  iv.  c.  cxiv.,  which  authorised 
and  required  the  churchwardens  of  a  parish  in  Harwich  to  levy  a  rate 
not  exceeding  6s.  in  the  £  on  the  "  full  annual  rent  or  value  "  until  the 
money  borrowed  was  repaid.  The  question  arose  as  to  the  meaning 
of  "full  annual  rent  or  value."  The  Court  held  it  meant  the  net  and 
not  the  gross  value. 

Sec.  5  of  the  Compulsory  Church  Rate  Abolition  Act,  1868,  is  of 
importance.  It  preserves  church  rates  made  under  any  private  or 
local  statute  by  which  church  rates  may  be  made  in  lieu  of  tithes,  etc. 

The  first  part  of  the  section  covers  the  cases  in  which,  by  local  Acts, 
tithes  or  customary  payments  have  been  converted  into  church  rates 
or  analogous  rates  {Eccles.  Law,  2nd  ed.,  p.  1449)  where  reference  is 
made  to,  among  other  cases,  that  of  Ealmouth.  In  that  case,  by  a 
statute  of  Car.  ii.,  which  after  reciting  the  objection  of  the  inhabitants 
to  leave  their  houses  open  to  pirates  while  attending  the  distant  parish 
church  of  St.  Gluvias,  divided  Falmouth  from  St.  Gluvias,  and  provided 
a  rate  of  16d.  in  the  £  for  the  rector's  salary.  This  came  before  the 
Courts  in  R.  v.  Chnstopherson,  1885,  16  Q.  B.  D.  7,  and  on  the  question 
whether  the  rector  was  chargeable  with  poor  rate  in  respect  of  his 
rector's  rate,  it  was  held  that  he  was  not. 

The  latter  part  of  sec.  5  is  more  important,  saving  rates  levied 
under  any  statute  in  consideration  of  the  abolition  of  tithes,  or  upon 
any  contract  made,  or  for  good  or  other  valuable  consideration  given. 
In  Bell  V.  Bassett,  1883,  52  L.  J.  Q.  B.  22,  and  R,  v.  Churchimrdens  of  St. 
Matthew's,  Bethnal  Green,  1885,  53  L.  T.  634,  affirming  S.  C,  1883,  50 
L.  T.  65,  it  was  held  that  the  rate  was  for  good  consideration,  and 
could  1)6  enforced;  in  Watson  v.  All  Saints,  Poplar,  1882,  46  L.  T.  201, 
it  was  held  that  the  rate  was  not  for  good  consideration,  and  could  not 
be  enforced  within  sec.  5,  but  that  it  came  within  sec.  2  ;  and  so  could 
be  enforced  only  as  a  separate  rate  for  non-ecclesiastical  purposes.  To 
come  within  sec.  5  it  is  necessary  not  only  that  the  rate  should  have 
been  made  in  consideration  of  the  abolition  of  tithe,  but  also  that  such 
tithes,  etc.,  had  been  formerly  appropriated  by  law  to  "ecclesiastical 
purposes,"  as  defined  by  the  Act  (  Watson  v.  All  Saints,  Poplar). 

The  cases  in  which  sec.  5  applies  are  further  narrowed  by  the  case 
of  R.  V.  Vestry  of  Marylehone,  [1895]  1  Q.  B.  771,  where  it  was  decided 
that,  to  come  within  the  words  of  sec.  5,  "  upon  any  contract  made  for 
good  or  valuable  consideration,"  this  must  be  found  in  or  gathered 
from  the  Act  which  authorises  the  levy  of  the  church  rates.  In  that 
case  a  local  Act  had  authorised  the  Church  Building  Commissioners 
to  build  four  churches,  and  authorised  the  vestry  to  make  an  additional 
rate  of  2d.  in  the  £  for  the  purposes  of  the  Act,  and  required  them 
to  maintain  the  churches.  The  Court  of  Appeal  held  that  the  rate 
could  not  be  enforced  on  the  ground  that  there  was  no  contract  to  be 
found  in  the  Act  on  good  or  valuable  consideration  for  the  rate. 

There  are  now  probably  few  cases  in  which  payment  of  church 
rates  can  be  enforced ;  but,  whether  enforceable  or  voluntary,  the  Local 
Taxation  Returns  Act  of  1860,  23  &  24  Vict.  s.  51,  seems  to  apply, 
providing  for  returns  to  a  Secretary  of  State.  By  sec.  3,  churchwardens 
and  others  are  required  to  make  annual  returns  as  to  church  rates,  and 
expenditure  in  respect  thereof. 
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Where  church  rates  are  preserved  by  the  Act  as  being  imposed  by 
some  statute,  the  provisions  of  the  statute  imposing  them  must  be 
considered,  as  they  may  obviate  the  difficulties  of  enforcing  the  making 
of  the  rates  which  were  caused  by  the  old  decisions  as  to  rates  at 
common  law  (see  B.  v.  St.  Mary's,  Lamheth,  1832,  3  Barn.  &  Adol.  651, 
where  it  was  held  that  the  churchwardens  alone  might  make  a  rate, 
payable  under  58  Geo.  ill.  c.  45,  ss.  60  and  61 ;  B.  v.  St.  Saviours, 
Soutlmvark,  1838,  7  Ad.  &  E.  925 ;  B.  v.  St.  Matthew's,  Betlmal  Green, 
1883,  50  L.  T.  65,  affirmed  H.  of  L.,  1885,  53  L.  T.  634;  B.  v.  St.  George's, 
SoutUvarh,  1892,  67  L.  T.  412;  Bose  v.  Watson,  [1894]  2  Q.  B.  90). 

In  all  cases  where  a  resolution  is  necessary,  care  must  be  taken 
to  see  that  a  vestry  is  duly  called,  that  the  notice  calling  it  is  properly 
signed,  and  that  it  sufficiently  states  the  objects;  where  a  poll  is  demanded 
it  must  not  be  refused  (See  Vestry).  By  58  Geo.  iii.  c.  69,  s.  1,  no 
vestry  is  to  be  holden  until  notice,  etc.,  of  such  vestry,  the  place  and 
hour,  and  special  purpose,  has  been  given  three  days  before  by  publica- 
tion in  the  church,  and  by  affixing  the  same  on  the  principal  door. 
By  7  Will.  IV.  &  1  Vict.  c.  45,  s.  2,  proclamation  in  the  church  is 
rendered  unnecessary,  and  it  is  enacted  that  no  notice  is  to  be  affixed 
to  the  church  door  unless  previously  signed  by  a  churchwarden,  rector, 
vicar,  or  a  perpetual  curate,  or  an  overseer  (see  Blunt  v.  Harwood,  1837, 
1  Curt.  649  ;  see  S.  C,  1838,  8  Ad.  &  E.  610 ;  47  R.  R.  668). 

Rates,  Taxes,  and  Assessments.— See  Assess- 
ments; Outgoings;  Eating. 

Ratification.— See  Contract;  Infants;  Partnership. 

Ratification     (in     International      Law).— See 

Treaties. 
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Introduction. — The  law  and  practice  of  rating  constitutes  a  system 
of  obtaining  money  for  the  relief  of  the  poor  or  other  local  purposes 
which  has  grown  up  from  the  passing  of  the  Act  of  1603,  43  Eliz.  c.  2. 
From  very  early  times  there  seems  to  have  existed  an  idea  that  every 
born  Englishman  was  entitled  to  look  to  his  parish  for  the  means  of 
existence  when  he  was  unable  to  provide  it  for  himself.  If  worn  out 
he  was  entitled  to  be  supported,  and  if  capable  of  work  he  was  entitled 
to  have  work  given  to  him.  This  relation  between  a  pauper  and  his 
parish  may  have  had  its  origin  in  the  feudal  doctrine  that  the  serf 
belonged  to  the  soil,  and  therefore  it  was  the  land  that  had  to  supply 
him  in  his  want.  However  this  may  be,  in  order  to  understand  the  law 
of  rating  it  is  necessary  to  appreciate  this  right  every  parishioner  has  to 
parochial  relief. 

In  the  early  times  the  efforts  of  the  legislature  seem  to  have  been 
directed  towards  forcing  the  sturdy  vagrant  back  to  his  parish,  and 
down  to  quite  modern  times  the  object  of  the  overseers  used  to  be  to 
get  a  pauper  back  to  his  parish  as  soon  as  possible.  It  was,  however, 
found  that  it  was  no  use  sending  paupers  back  to  their  parish  unless 
there  was  some  means  of  providing  for  them  when  they  arrived.  And 
various  attempts  were  made  to  get  together,  by  way  of  charity,  special 
funds,  etc. ;  but  the  difficulty  seems  to  have  arisen  that  where  some  would 
give,  others  would  not.  The  legislature  then  called  upon  the  Church  to 
interfere ;  those  who  held  back  were  to  be  exhorted  by  the  bishops,  and 
if  they  still  refused,  to  be  put  in  prison.  Finally  there  was  an  Act 
passed  in  the  39  Eliz.  c.  3,  which  gave  power  to  tax  the  inhabitants 
and  occupiers  of  the  parish.  Questions  having  arisen  as  to  who  were 
inhabitants,  and  of  what  property  persons  were  to  be  occupiers  to  be 
rated,  the  Act  of  43  Eliz.  c.  2,  was  passed  as  a  temporary  measure. 
It,  however,  proved  such  a  good  working  statute  that  with  a  few  slight 
modifications  it  has  come  down  unaltered  to  us ;  and  though  there  have 
been,  and  probably  will  be,  many  theories  and  suggestions  for  improving 
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upon  or  substituting  some  other  method  than  that  of  this  Act,  up  to 
the  present  they  have  all  been  found  unworkable,  and  this  Act  still 
remains  law. 

The  principal  provisions  of  the  Act  of  Elizabeth  are,  that  certain 
persons,  who  were  constituted  overseers  of  the  poor,  had  to  take  order 
for  setting  to  work  children  of  persons  unable  to  keep  and  maintain  them, 
and  all  persons  "married  or  unmarried  having  no  means  to  maintain 
them,  and  who  use  no  ordinary  and  daily  trade  of  life  to  get  their  living 
by."  And  for  this  purpose  they  were  "  also  to  receive,  weekly  or  other- 
wise, by  taxation  of  every  inhabitant,  parson,  vicar,  and  others,  and  of 
every  occupier  of  lands,  houses,  either  unpropriate,  jprojpriation  of  tithes^ 
coal  mines,  or  saleable  underwoods  in  the  said  parish,  in  such  competent 
sum  or  sums  of  money  as  they  shall  think  it  convenient,  stock  of  flax, 
hemp,  wool,  thread,  iron,  and  other  necessary  ware  and  stuff  to  set  the 
poor  on  work."  The  overseers  were  also  empowered  to  raise  "  com- 
petent sums  of  money  for  and  towards  the  necessary  relief  of  the  lame, 
impotent,  old,  blind,  and  such  other  among  them,  being  poor  and  not 
able  to  work,  and  also  for  the  putting  out  of  such  children  to  be 
apprentices,  to  he  gathered  out  of  the  same  parish  according  to  the  ability 
of  the  same  parish.  The  idea  of  finding  work  for  the  able-bodied  pauper 
no  doubt  was  the  origin  of  the  worhJiouse,  a  name  of  a  place  which  in 
modern  times  was  associated  rather  with  the  ideas  of  want  and  poverty, 
than  a  manufactory  where  the  convenient  stores  of  flax,  hemp,  etc., 
might  be  used  up.  Our  ancestors  in  the  time  of  Elizabeth  had  not 
studied  political  economy  sufflciently  to  realise  the  injustice  of  taxing 
the  struggling  citizen  to  find  money  to  foster  the  industry  of  those 
who  were  his  rivals ;  and  the  objections  which  we  now  have  to  foreign 
prison-made  goods  and  other  protected  industries  must  have  led  the 
ratepayers  to  object  to  finding  money  to  enable  others  to  take  away 
the  means  of  livelihood  from  himself  and  family.  With  regard  to  those 
who  were  not  able  to  work,  either  from  youth  or  old  age,  it  is  to  be 
noticed  that  the  money  to  be  raised  for  them  was  to  be  raised  according 
to  the  ability  of  the  parish.  It  appears  that  this  word  "  ability  "  had  a 
well-known  meaning,  i.e.  that  people  were  to  contribute  according  to  their 
means.  But  if  there  was  any  distinction  meant  to  be  made  between  the 
taxation  of  the  inhabitant  and  occupier  for  the  able-bodied  poor,  and 
the  raising  money  according  to  the  ability  of  the  parish  for  the  incapable 
poor,  it  was  soon  lost  sight  of.  And  we  shall  see  that  very  early  the 
Courts  laid  it  down,  as  an  essential  to  the  validity  of  a  rate,  that  it 
should  be  equal.  The  Act  further  provided,  amongst  other  things,  a 
power  of  distress,  and  an  appeal  to  the  Quarter  Sessions,  whose  decisions 
were  to  be  final. 

[Kecently  applications  have.been  made  to  several  Boards  of  Guardians 
by  persons  who  refuse  relief,  but  claim  the  right  to  be  given  work  by 
the  guardians.  The  Local  Government  Board  has  advised  against  the 
grant  of  such  applications,  holding  that  applicants  must  be  satisfied  to 
come  under  the  poor  law  system  as  at  present  administered.] 

Certain  modifications  have  been  made  in  the  Act  of  Elizabeth  by 
statute,  the  principal  of  which  are — 

Personal  Property  is  exempted  from  rating  by  the  3  &  4  Vict.  c.  89, 
originally  a  yearly  statute,  but  made  perpetual  in  1874  by  37  &  38  Vict, 
c.  96. 

By  the  Eating  Act,  1874,  37  &  38  Vict.  c.  74,  the  Act  of  Elizabeth 
has  been  extended  to  land  used  for  plantations  and  non-saleable  under- 
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woods,  and  not  subject  to  rights  of  common ;  to  sporting  rights,  when 
severed  from  the  land ;  to  mines  other  than  coal  mines  (which  were 
already  rateable). 

By  52  &  53  Vict.  c.  27,  advertising  stations  are  made  rateable. 

The  Crown  not  being  mentioned  in  the  Act  of  Elizabeth,  Crown 
property  has  been  held  not  rateable.  It  is  the  habit  of  the  Crown,  how- 
ever, in  certain  cases  to  contribute  to  the  local  rates  in  parishes  where 
they  occupy  property,  but  this  is  an  act  of  grace,  and  the  Crown  grants 
what  the  Treasury  deems  sufficient  in  all  the  circumstances. 

County  property  used  for  public  purposes — Courts,  judges'  lodgings — 
have  been  held,  as  being  ejusdem  generis  with  Crown  property,  not  rate- 
able.    In  such  cases  no  contribution  comes  from  the  county. 

Overseers. 

Duties. — [The  office  of  overseer  was  created  by  Statute  in  1572  (14 
Eliz.  c.  5).  Then  in  1601  the  Act  43  Eliz.  c.  2,  provided  that  the 
churchwardens  and  other  substantial  householders,  duly  appointed, 
should  be  the  overseers.  Until  the  Local  Government  Act,  1894, 
56  &  57  Vict.  c.  73,  (s.  5  (2),  which  gets  rid  of  the  churchwardens), 
the  old  practice  still  continued.  The  work  now  is  done  almost  entirely 
by  salaried  deputies  termed  assistant  overseers,  who  generally  have 
nearly  all  the  practical  statutory  powers  of  overseers.  As  to  the 
qualifications,  methods  of  appointment  and  general  duties  of  overseers 
and  assistant  overseers,  see  Overseers,  Vol.  X.  pp.  223  et  seq.^ 

They  are  to  estimate  the  sums  required,  they  are  to  tax  the  rate- 
payers according  to  their  ability,  and  they  therefore  have  to  know  the 
value  of  each  person's  property ;  and  they  are  to  make  a  rate  accord- 
ingly ;  and  they  are  to  collect  the  rate  when  made,  and  to  enforce 
payment,  if  ne«essary,  by  distress;  and  they  have  a  right  to  defend 
their  acts  before  the  Quarter  Sessions  if  appealed  against.  These  duties 
may  therefore  be  considered  under  the  different  heads  : — 

1.  Estimating  amount  required. 

2.  Assessing  or  valuing  the  different  occupations. 

3.  Making  the  rate,  including  allowance  and  publication. 

4.  Enforcing  the  rate  by  distress. 

5.  Appeal. 

1.  Estimate  of  Funds  Required. — The  duties  imposed  by  the  Statute 
of  Elizabeth  have  been  considerably  modified  by  subsequent  legislation. 
By  the  Act  of  Elizabeth,  as  stated,  it  was  the  duty  of  the  overseers  to 
estimate  the  sums  "  competent "  for  the  relief  of  the  poor  ;  but  now  this 
duty  is  performed  by  the  guardians  of  the  poor,  who  make  out  an 
estimate  of  the  amount  required  for  relief  of  the  poor,  which  they 
call  upon  the  overseers  to  collect.  But  the  improvements  or  wants  of 
modern  times  have  rendered  it  necessary  to  raise  money  for  a  great 
number  of  other  local  purposes  besides  the  relief  of  the  poor,  and  these 
are  for  the  most  part  carried  out  by  local  authorities,  who  are  either 
entitled  to  make  their  own  rate,  upon  the  same  basis  as  the  poor-rate, 
or  to  call  upon  the  overseers  to  make  a  rate  for  that  purpose ;  as  they 
have  the  machinery  for  making  and  collecting  the  rates,  it  is  evident 
that  by  including  as  many  of  the  local  requirements  as  possible  under 
one  rate,  a  good  deal  of  expense  may  be  saved.  It  is  impossible  to 
enumerate  all  the  different  local  purposes  for  which  money  has  to  be 
collected,  but  these  are  some  of  the  principal  ones  in  London :  poor-rate. 
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London  County  Council  rate,  equalisation  charges,  police  rate,  commis- 
sioners of  baths  and  wash-houses,  commissioners  of  public  libraries,  and 
Burial  Acts  expenses.  All  these  are  collected  by  the  poor-rate.  In 
addition  there  are :  Lighting  rate,  general  rate  (for  cleaning  streets,  etc.), 
sewers  rate,  and  education  rate. 

The  overseers  having  ascertained  the  amount  they  have  to  collect, 
have  to  arrive  at  the  amount  in  the  pound  for  which  the  rate  must  be 
made.  In  order,  however,  to  do  this  with  equity,  so  that  the  burden 
may  be  fairly  spread  over  the  parish,  they  must  know  not  only  the 
whole  rateable  value  of  the  parish,  but  the  rateable  value  of  the  property 
occupied  by  each  ratepayer. 

2.  Assessment  of  the  Different  Occupations  in  the  Parish. — The  Act  of 
Elizabeth,  as  stated,  gives  the  overseers  power  to  tax  certain  persons  in 
the  parish,  and  in  order  to  fulfil  properly  this  duty  they  must  know 
what  persons  and  what  property  are  liable  to  be  taxed,  and  upon  what 
basis. 

Person  and  Property  LiaUe  to  he  Taxed. — The  Act  of  Elizabeth 
mentions  two  classes — 

(1)  The  inhabitants,  vicar,  parson,  and  others. 

(2)  The  occupiers  of  certain  descriptions  of  property. 

The  Eating  of  the  Inhabitants. — This  meant,  with  the  exception  of  the 
vicar  and  parson,  who,  for  some  unknown  reason,  has  been  transferred 
to  the  class  of  occupiers,  that  the  inhabitants  were  to  be  rated  for  their 
ability,  that  is,  according  to  their  means,  having  regard  to  their  family, 
etc.  'J  he  rating  of  the  occupiers  meant,  at  a  very  early  period,  that  they 
were  lo  be  rated  in  the  value  of  their  occupation,  irrespective  of  any 
question  of  means.  The  first  class,  therefore,  were  rated  not  as  occupiers, 
but  as  owners  of  personal  property.  This  form  of  taxation  was,  how- 
ever, found  difficult  to  adjust,  and  inquisitorial,  and  soon  grew  into 
disuse,  and  it  became  the  universal  custom,  a  custom  which  in  time  the 
Courts  respected,  not  to  rate  personal  property ;  and  now  by  statute  it 
is  made  exempt,  and,  as  we  shall  see,  other  property  is  also  exempted. 

Exemptions. 

1.  The  Croivn. — The  Statute  of  Elizabeth  does  not  mention  the 
Crown,  therefore  the  Crown  has  been  held  to  be  exempt.  This  has  led 
to  a  great  deal  of  injustice.  The  money  required  to  be  raised  for  the 
relief  of  the  poor,  education,  lighting,  and  watching  must  be  found — 
someone  has  to  pay  it.  It  follows,  therefore,  that  when  there  is  any 
exemption,  so  that  one  person  escapes  paying  his  share,  the  other  rate- 
payers have  to  make  it  good.  So  that  where  the  legislature  exempts 
any  description  of  property  from  contributing  to  the  local  requirements, 
it  is  simply  increasing  the  taxation  of  the  other  ratepayers.  This  is 
particularly  felt  where  the  Government  create  large  workshops,  dock- 
yards, etc.,  and  collect  a  large  working  population,  some  of  whom  must 
necessarily  come  on  the  poor-rates,  the  result  being  that,  if  the  Govern- 
ment did  not  voluntarily  subscribe,  the  neighbouring  ratepayers  would 
have  to  pay  the  amount  it  ought  to  contribute  not  only  for  the  poor,  but 
for  lighting,  watching,  education,  and  other  purposes.  On  the  other  hand, 
it  is  unjust,  where  the  Government  fortify  a  hill  or  a  barren  rock,  that  they 
should  pay  rates  upon  the  outlay  that  has  only  been  expended  as  a 
provision  and  protection  in  the  time  of  war.  The  Government  have 
always  refused  to  be  put  on  the  basis  of  ordinary  ratepayers,  but 
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contribute  as  they  think  just.  The  private  p'operty  of  the  Sovereign  is 
also  exempt.  The  same  objection  is  to  be  taken  to  this  exemption.  It 
may  be  consistent  with  the  dignity  of  the  Crown  that  it  should  not  be 
treated  as  an  ordinary  ratepayer,  but  it  is  a  hardship  on  the  neighbourhood 
in  which  the  palace  or  park  is  situate  that  it  should  have  to  pay  the  rates 
which  the  Crown  refuses  to  recognise. 

2.  [Ambassadors  and  other  representatives  of  foreign  countries  are 
exempt  from  payment  of  rates  because  no  distress  can  issue  against 
their  goods,  and  therefore  no  rate  could  be  recovered  from  them  (Ciplo- 
matic  Privileges  Act,  1708,  7  Anne,  c.  12).  This  exemption  extends  to 
all  the  members  of  an  embassy  and  to  its  servants  wherever  resident 
occupiers  (Parkinson  v.  Potter,  1885,  16  Q.  B.  D.  152).  The  exemption 
also  goes  on  for  a  reasonable  time  after  an  ambassador  has  presented 
his  letters  of  recall  {Musurus  Bey  v.  Gadban,  [1894]  2  Q.  B.  352).  The 
difficulty  is  got  over  in  the  Metropolitan  Police  district  by  rating  the 
owner  under  the  provisions  of  the  Metropolitan  Police  Act,  1829,  10 
Geo.  IV.  c.  44,  s.  27.     Some  local  Acts  also  have  similar  provisions. 

3.  County  and  Municipal  Property. — Buildings  of  the  nature  of 
County  Courts,  Sessions  Houses,  judges'  lodgings,  and  police  stations, 
being  Crown  or  quasi-Crown  property,  are  held  exempt  from  liability  to 
rates.  The  principle  is  sufficiently  clear  where  buildings  are  used 
exclusively  for  public  purposes,  but  where  officials'  houses  or  servants' 
lodgings  are  included  in  the  curtilage  difficult  questions  may  arise.  The 
question  appears  to  be  one  of  fact,  "  Do  they  occupy  part  of  a  public 
building  which  is  used  for  public  purposes  and  public  purposes  only,  and 
which  is  such  a  building  as  must  be  deemed  to  be  the  property  of  and  in 
the  occupation  of  the  Crown  in  the  sense  that  it  is  occupied  for  the 
benefit  of  the  public  ?  Is  it  one  building  ? "  (See  Lord  Esher,  M.R,  in 
Showers  v.  Chelmsford  Uiiion,  1891,  60  L.  J.  M.  C,  at  p.  56.)  Later  cases 
have  somewhat  extended  the  principle  mentioned  above,  and  now  a  chief 
constable's  house  attached  to  police  premises  is  not  rateable  (Leicester 
County  Council  v.  Leicester  Union,  1898,  78  L.  T.  463;  46  W.  Pt.  585); 
nor  are  the  dwelling-houses  of  principal  police  officers  with  the  curtilage 
of  a  police  station  (Cross  v.  West  Derby  Union,  1899,  81  L.  T.  645 ;  64 
J.  P.  182).  On  the  other  hand,  premises  which  are  the  residences  of 
police  officers,  and  which  contain  a  cell  used  for  the  temporary  detention 
of  occasional  prisoners,  cannot  be  regarded  as  mainly  in  public  use,  and 
are  not  exempt  from  being  rated  (Monmouth  Overseers  v.  Monmouth 
County  Council,  1902,  87  L.  T.  65 ;  66  J.  P.  788). 

4.  Places  used  Exclusively  for  Public  Worship. — Churches,  chapels, 
meeting-houses,  or  premises,  or  such  part  thereof  as  shall  be  exclusively 
appropriated  to  public  religious  worship,  and  which  are  duly  certified  for 
the  performance  of  public  worship,  are  exempt  from  rates ;  but  if  from 
any  part  of  such  buildings  rent  or  rents,  or  profits  or  advantages  are 
derived,  there  is  no  exemption  of  such  parts  (Poor  Rate  Exemption  Act, 
1833,  3  &  4  Will.  IV.  c.  30).  By  sec.  2  of  the  same  Act  such  buildings 
and  the  vestry  rooms  belonging  to  them  may  be  used  for  Sunday  or 
infant  schools,  or  for  the  charitable  education  of  the  poor  without 
incurring  any  liability  for  rating.  The  places  of  worship  must  be 
certified  under  the  Places  of  Worship  Registration  Act,  1855,  18  &  19 
Vict.  c.  81.  Pew  rents  do  not  destroy  the  right  to  exemption  if  there  is 
exclusive  use  for  religious  purposes.  College  chapels  have  been  held 
rateable  (Oxford  University  Bate  Case,  1857,  8  E.  &  B.  184).  The  extent 
of  exemption  was  discussed  at  length  in  Charrington  v.  Mile  End  Old 
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Town,  1891,  Eyde's  Eat.  Apps.  (Q.  S.)  14.  In  this  case  there  was  a  large 
hall  duly  certified  for  public  religious  worship.  Its  use  was  also  repeatedly 
granted  to  persons  for  lectures,  meetings,  etc.,  and  though  no  money  was 
taken  at  the  door  collections  were  made  during  the  gatherings.  The 
justices  found  that  the  hall  was  not  used  exclusively  for  public  religious 
worship  and  therefore  was  not  exempt.  Similar  circumstances  under  a 
similar  Act  in  force  in  Scotland  have  been  held  to  authorise  rating 
(^Trustees  of  College  Street  Church  v.  Edinhurgh  Parish  Council,  1901,  3  F. 
414).  Nor  are  Salvation  Army  barracks  exempt  {Booth  v.  St.  Martin's, 
Worcester,  1884,  48  J.  P.  441).  A  recent  practice  has  grown  up  in  many 
chapels  of  providing  lectures  and  entertainments,  for  which  a  money 
payment  in  some  form  has  been  exacted.  Local  authorities  at  once, 
and  rightly,  proceeded  to  rate  such  places,  but  where  the  practice  has 
been  stopped  the  rating  has  been  discontinued. 

5.  Schools. — In  addition  to  the  exemption  above  given  there  is  a 
further  extension  by  the  Sunday  and  Eagged  Schools  Exemption  from 
Eating  Act,  1869,  32  &  33  Vict.  c.  40,  but  the  authority  has  full  discretion 
to  rate  or  not  to  rate  {Bell  v.  Crane,  1873,  L.  E.  8  Q.  B.  481).  The  rating 
of  such  places  is  in  practice  seldom  carried  out.  Voluntary  schools  and 
their  playgrounds  and  otfices  are  exempted  by  the  Voluntary  Schools 
Act,  1897,  60  &  61  Vict.  c.  5,  s.  3,  but  if  any  profit  be  derived  from  letting, 
such  profit  is  rateable  {ihid.,  s.  4).  "  Voluntary  school "  means  a  public 
elementary  day  school  not  "  provided  "  by  a  school  board  {ihid.)  (now  the 
"  educational  authority  ").  The  exemption  given  by  the  Act  probably 
extends  to  schools  not  "  provided  "  by  a  local  education  authority  under 
the  Education  Act,  1902,  but  not  to  schools  so  provided  by  the  authority 
(see  the  Act,  2  Edw.  vii.  c.  42,  s.  25  (2),  and  Sched.  III.  (1),  (10)).  But 
an  orphan  boarding  school,  which,  though  it  satisfied  the  conditions 
necessary  to  earn  a  parliamentary  grant  for  daily  educational  purposes, 
was  held  not  "  exclusively  or  mainly  used  for  the  purposes  of  a  voluntary 
school,"  and  so  not  within  the  exemption  of  the  Act  of  1897  {Patriotic 
Fund  Commissioners  v.  Wandsworth  Borough  Council,  1903,  88  L.  T.  865 ; 
1  L.  G.  E.  711).  So,  too,  a  religious  institution  for  the  reception  and 
education  of  pauper  children  sent  there  by  the  Guardians  (which  claimed 
exemption  from  rating  under  a  local  Act),  was  held  not  a  building  used 
for  the  education  of  the  poor  exclusively  {Hadfield  v.  Mayor  of  Livoyool, 
1899,  80  L.  T.  566). 

6.  Literary  and  Scientific  Societies. — By  the  Scientific  Societies  Act, 
1843,  6  &  7  Vict.  c.  36,  s.  1,  exemption  is  given  to  land,  houses,  and 
buildings  "  belonging  to  any  society  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively,  either  as  tenant  or  as  owner,  and 
occupied  by  it  for  the  transaction  of  its  business,  and  for  carrying  into 
effect  its  purposes,  provided  that  such  society  shall  be  supported  wholly 
or  in  part  by  annual  voluntary  contributions,  and  shall  not,  and  by  its 
laws  may  not,  make  any  dividend,  gift,  division  or  bonus  in  money  unto 
or  between  any  of  its  members,"  provided  also  that  the  certificate  of 
the  Eegistrar  of  Friendly  Societies  be  obtained.  The  rules  were  to  be 
transmitted  to  Quarter  Sessions,  who  are  required  to  allow  and  confirm 
the  same  {ihid.,  s.  2),  but  apparently  this  business  is  now  carried  out  by 
the  borough  or  county  council  under  the  Local  Government  Act,  1888 
(see  Eyde  on  Rating,  p.  104).  It  is  not  sufficient  for  a  society  to  show 
one  of  its  objects  is  within  the  exemption,  all  must  be.  Music  is  one  of 
the  fine  arts,  and  the  Eoyal  College  of  Music  (a  body  incorporated  for 
the  advancement  of  music  by  teaching  and  examination)  is  within  the 
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exemption  {Royal  College  of  Music  v.  WestmiTister  Vestry,  [1898]  1  Q.  B. 
809).  It  is  important  also  to  note  what  is  meant  by  "  voluntary  contri- 
butions." The  term  means  a  contribution  given  "  from  disinterested 
motives,  not  looking  for  any  return  in  the  shape  of  direct  personal 
advantage,"  and  this  is  why  an  art  society  which  returned  a  certain 
proportion  of  the  contributions  in  engravings,  failed  to  get  any  exemp- 
tion {Overseers  of  Savoy  v.  Art  Union  of  London,  [1896]  A.  C.  296), 
but  a  literary  and  artistic  society  which  receives  help  from  the  rates  is 
entitled  to  claim  this  as  a  voluntary  contribution  within  the  meaning  of 
the  Act  {Hornsey  School  of  Art  v.  Edmonton  Union,  1905,  4  L.  G.  R.  178 ; 
94  L.  T.  203) ;  but  a  public  library  which  has  a  reading  room  attached 
cannot  in  the  sense  of  the  Act  be  said  to  be  for  the  purpose  of  literature, 
science,  and  the  fine  arts  exclusively  {Liverpool  Corporation  v.  West 
Derhj  Union,  1905,  3  L.  G.  R.  647;  92  L.  T.  467).  The  two  cases 
last  cited  should  be  read  together.  An  institute  which  carries  on  the 
manufacture  for  sale  of  preventive  remedies  is  not  "used  for  science 
exclusively"  within  the  meaning  of  the  Act  {Jenner  Institute  v.  St. 
Georges,  Hanover  Square,  Union,  1900,  69  L.  J.  Q.  B.  814;  83  L.  T.  344), 
nor  is  a  museum  with  restricted  right  of  entrance  for  the  public,  in 
which  is  a  curator's  house  and  a  room  used  for  the  meeting  of  trustees 
for  a  charitable  distribution  {Trustees  of  Soanes  Museum  v.  Vestries  of  St, 
Giles  and  St.  Georges,  1900,  83  L.  T.  248). 

7.  Volunteer  Drill  Halls. — These  drill  halls  are  supposed  to  be  in  the 
occupation  of  the  Crow^n,  and  so  long  as  used  exclusively  for  volunteer 
purposes  are  not  rateable,  but  if  the  buildings  are  let  for  concerts,  dances, 
entertainments,  or  public  meetings,  then  they  may  be  rated  {Rayner  v. 
Drewitt,  1900,  82  L.  T.  718 ;  64  J.  P.  567 ;  Lewis  v.  Durham. '  Union, 
1904,  2  L.  G.  R.  533 ;  90  L.  T.  383). 

8.  Burial  Grounds.— By  the  Burial  Act,  1855,  18  &  19  Vict.  c.  128, 
s.  15,  burial  grounds  are  not  to  be  assessed  at  a  higher  value  than  when 
established  or  taken  over.  But  in  the  term  "  burial  grounds  "  cemeteries 
worked  for  a  profit  are  not  included,  these  being  rated  on  the  basis  of 
their  profits.  Pieces  of  land  purchased  for  burial  purposes  and  annexed 
to  ancient  churchyards,  which  are  full,  though  not  actually  contiguous  to 
the  churchyard,  cannot  be  regarded  as  part  of  it  and  so  exempt  from 
rating.  They  are  not  "  exclusively  appropriated  to  religious  worship " 
{North  Manchester  Overseers  v.  Winstanley,  1908,  24  T.  L.  R.  388). 

9.  Underground  Sewers. — In  order  to  escape  rateability  the  sewer 
must  be  entirely  underground,  and  there  must  be  no  contribution  to 
its  owners  paid  by  other  persons  for  the  use  of  it  (see  London  County 
Council  V.  Erith,  [1893]  A.  C.  562  ;  Ystradyfodwg  Sewerage  Board  v.  New- 
port Union,  [1901]  1  K.  B.  406).     See  also  Sewers,  infra. 

10.  Public  Lands  and  Parks. — The  owner  of  a  highway  dedicated  to  the 
public  is]not  rateable  for  it,  there  being  no  occupier  of  the  land  {Lambeth 
Overseers  v.  London  County  Council,  [1897]  A.  C,  at  p.  630).  A  public 
body  owning  a  bridge  free  to  the  public,  may  be  for  legal  purposes  the 
technical  owners,  but  they  are  not  thereby  occupiers  liable  to  be  rated 
{Hare  v.  Overseers  of  Putney,  1881,  7  Q.  B.  D.  223).  Parks  held  by 
local  authorities  for  the  benefit  of  the  public  are  not  rateable,  though 
they  contain  huts  and  lodges  for  the  accommodation  of  keepers  and 
constables,  and  the  park  be  locked  at  night,  for  this  the  local  authority 
do  "  as  custodians  and  trustees  for  the  use  of  the  public "  {per  Lord 
Herschell  in  Lambeth  Overseers  v.  London  County  Council,  supra,  at  p. 
632).    The  London  case  was  followed  in  Mayor  of  Manchester  v.  Chorlton 
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Union,  1899,  Times,  April  24,  although  there  was  power  to  close  the 
park  for  a  limited  number  of  days  and  charge  for  admission.  The 
existence  of  a  right  to  make  profit  does  not  in  itself  cause  the  local 
authority  to  become  beneficial  occupiers,  as  the  exercise  of  the  right 
together  with  the  resultant  profit  seems  to  be  necessary  (cp.  G.  E.  Ely.  Co. 
V.  Hackney,  1883,  8  App.  Cas.  687 ;  London  Connty  Council  v.  Wands- 
worth Borough  Council,  [1903]  1  K.  B.  797). 

11.  Miscellaneous  Exemptions. — Rooms  used  for  elections.  By  the 
Ballot  Act,  1872,  45  &  46  Vict.  c.  50,  s.  6,  "  the  use  of  any  room  in  an 
unoccupied  house  for  the  purpose  of  taking  the  poll  shall  not  render  any 
person  liable  to  be  rated  or  to  pay  any  rate  for  such  house."  As  to 
local  elections,  see  Municipal  Corporations  Act,  1882,  s.  58,  Sched.  3, 
Part  III.,  r.  1;  Local  Government  Act,  1888,  s.  75  (16);  Local  Govern- 
ment Act,  1894,  s.  48  (3);  London  Government  Act,  1899,  s.  2  (5). 

Under  the  Poor  Ptelief  Act,  1814,  54  Geo.  ill.  c.  170,  s.  11,  the 
justices  (with  the  consent  of  the  overseers  or  other  parish  officers)  may, 
on  being  satisfied  that  a  poor  person  is  unable  to  pay  his  rates,  remit 
the  same.  In  such  a  case  the  owner  does  not  become  liable.  Market 
tolls  taken  by  a  market  occupier,  irrespective  of  whether  the  person 
from  whom  they  are  taken  is  or  is  not  a  stall-holder,  are  franchise  tolls 
and  ought  not  to  be  taken  into  consideration  in  rating  the  occupier  of 
the  market  {Horner  v.  Stepney  Assessment  Committee,  1908,  24  T.  L.  R. 
500). 

Partial  Exemptions. 

1.  Agricultural  Land. — By  sec.  1  of  the  Agricultural  Rates  Act, 
1896,  59  &  60  Vict.  c.  16  (originally  temporary,  but  now  by  5  Edw.  vii. 
c.  8,  in  force  until  March  31,  1910),  "the  occupier  of  agricultural  land 
.  .  .  shall  be  liable  in  the  case  of  every  rate  to  which  this  Act  applies, 
to  pay  one-half  only  of  the  rate  in  the  pound  payable  in  respect  of 
buildings  and  other  hereditaments."  The  rateable  value  is  ascertainable 
as  before  the  Act,  simply  halving  it  when  found.  All  rates  (except 
general  district  rates,  those  made  by  commissioners  of  sewers  and  some 
other  minor  rates)  are  included  {ibid.,  ss.  1  (2),  9).  Agricultural  land 
means  by  sec.  9  {Hid.)  "  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  cottage  gardens  exceeding  one  quarter  of  an  acre,  market 
gardens,  nursery  grounds,  orchards,  or  allotments,  but  does  not  include 
land  occupied  together  with  a  house  as  a  park,  gardens  other  than  as 
aforesaid,  pleasure  grounds,  or  any  land  kept  or  preserved  mainly  or 
exclusively  for  purposes  of  sport  or  recreation,  or  land  used  as  a  race- 
course." 

The  use  to  which  land  is  put  is  a  question  of  fact.  What  is  park 
and  what  pasture  land  may  depend  very  much  on  the  way  land  is 
farmed.  If  in  letting  land  a  portion  of  what  appears  to  be  park  is 
necessary  to  the  rest  of  the  "  let "  for  cropping  or  hay,  then  it  cannot  be 
termed  exclusively  park.  The  test  seems  to  be,  is  the  land  used  sub- 
stantially for  farming  purposes  ?  The  facts  in  the  Devon  Quarter 
Sessions  case  of  Overseers  of  Huish  v.  Surveyor  of  Taxes,  Barnstaple,  1897, 
61  J.  P.  487,  are  of  interest  in  these  respects. 

As  to  general  district  rates  (under  the  Public  Health  Act,  1875,  38 
&  39  Vict.  c.  55)  in  urban  areas,  sec.  211  of  the  Act  provides  that  the 
occupier  of  any  land  used  as  arable,  meadow,  or  pasture  ground  only,  or 
as  woodlands,  shall  be  assessed  in  respect  of  the  same  in  the  proportion 
of  one-fourth  part  only  of  such  net  annual  value  thereof. 
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As  to  the  rating  of  market  gardens,  see  Market  Gardens,  Vol.  IX. 
p.  2.  Green-houses,  etc.,  in  market  gardens  are  rateable  as  buildings 
(Smith  V.  Richmond,  [1899]  A.  C.  448). 

As  to  questions  of  contribution  for  asylum  purposes  between  county 
and  county  borough  authorities,  where  the  contribution  is  based  on 
rateable  value,  and  as  to  the  effect  of  the  Agricultural  Rates  Act  on  such 
value,  see  Lancashire  Asylums  Board  v.  Manchester,  [1900]  1  Q.  B.  458. 

2.  Tithe  Rent-Charge. — By  sec.  1  of  the  Tithe  Rent-Charge  (Rates)  Act, 
1899,  62  &  63  Vict.  c.  17  (which  Act  is  in  force  by  5  Edw.  vii.  c.  8,  until 
March  31,  1910),  the  same  partial  exemption  is  extended  to  tithe 
rent-charge  as  to  agricultural  land.  The  deficiency  in  both  instances  is 
made  good  by  the  imperial  exchequer. 

The  rent-charge  substituted  in  1887  for  extraordinary  tithe  on  hop- 
grounds  and  fruit  farms  is  exempt  from  rates  (49  &  50  Vict.  c.  54,  s.  4  (5)). 

As  to  other  miscellaneous  exemptions,  whether  complete  or  partial, 
such  as  canals  and  railways  under  special  Acts  of  Parliament,  land 
covered  with  water,  canal  tolls,  light  railways,  lighthouses,  asylums,  etc., 
see  Ryde  on  Rating,  pp.  118  et  seq.,  and  Glen's  PuUic  Health,  1906  ed., 
vol.  i.  pp.  740  et  seq.  An  artificial  reservoir  is  "  land  covered  with  water," 
and  is  entitled  to  rateability  only  on  one-fourth  part  of  the  valuation 
{Hampton  U.  D.  Council  v.  Southwark  and  Vauxhall  Water  Co.,  [1900] 
A.  C.  3).  Land  used  for  lines,  sidings,  and  platforms  is  not  land  "  used 
as  a  railway  made  under  the  powers  of  an  Act  of  Parliament  for 
public  conveyance,"  and  so  entitled  to  an  abatement  in  valuation  under 
the  private  Act  of  a  local  authority  ( Williams  v.  London  and  North- 
Western  Rly.,  [1900]  1  Q.  B.  760).] 

Liability  to  Rating. 

Persons  Liable  to  he  Rated. — The  persons  liable  to  be  rated  must  be 
persons  who  are  in  occupation  of  visible  property  which  either  produces 
or  is  capable  of  producing  an  income  over  and  above  the  outgoings,  or 
is  otherwise  of  benefit  and  value.  [In  certain  cases  owners  are  made 
responsible  for  rates  by  statute  (Poor  Relief  Act,  1819 ;  Small  Tenements 
Act,  1850 ;  Poor  Rate  Assessment  and  Collection  Act,  1869,  and  many 
private  Acts).  Many  owners  compound,  i.e.  agree  to  pay  their  tenants' 
rates  in  bulk  in  return  for  a  percentage  reduction.  As  to  the  liability 
of  owners  under  the  Act  of  1869,  see  Davis  v.  Wallis,  1908,  24  T.  L.  R. 
350.]  Examples  of  the  first  are  property  occupied  for  commercial  pur- 
poses, as  railways,  gas  and  water  companies,  etc.;  of  the  second  are 
private  houses  which  are  of  value  to  the  occupier,  though  they  do  not 
produce  a  pecuniary  profit.  Many  corporate  properties,  as  sewage  farms, 
etc.,  have  been  held  to  belong  to  this  class. 

Who  are  Occupiers. — The  occupier  is  the  person  who  is  in  present 
enjoyment  of  the  property.  We  have  seen  that  the  Crown  is  exempt. 
Formerly  public  trustees  were  also  held  exempt ;  but  if  their  property 
produces  an  income  over  and  above  the  expenses,  they  are  now  rate- 
able, even  if  the  surplus  income  goes  towards  paying  the  interest  and 
principal  of  borrowed  money. 

[Servants  are  not  rateable  unless  it  can  be  shown  that  they  are  inde- 
pendent occupiers  having  full  control  over  the  places  they  inhabit.  If 
the  property  is  in  the  occupation  of  any  individual  acting  as  servant  or 
agent  in  possession  on  behalf  of  master  or  employer,  the  technical  occu- 
pation is  that  of  master  or  employer  {R.  v.  Stock,  1810,  2  Taun.  339 ; 
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Smith  V.  Seghill,  1875,  L.  R.  10  Q.  B.  422).  So  a  caretaker  in  charge 
of  an  empty  house  is  not  rateable  (Fates  v.  Chorlton-on-Medlock,  1883, 
47  J.  P.  630 ;  48  L.  T.  872).  Nor  is  the  matron  of  a  charity  school 
provided  with  a  dwelhng  in  the  school  free  of  rent,  taxes,  etc.  {B.  v. 
Field,  1794,  5  T.  R.  587),  but  otherwise  where  there  is  a  separate  house 
and  garden  for  the  master  of  a  charity  school  {B.  v.  Catt,  1795,  6  T.  R. 
332).  See  also  Dover  v.  Prosser,  [1904]  1  K.  B.  84,  a  claim  to  be  placed 
on  the  register  as  an  occupier  by  a  schoolmaster  who  was  permitted  but 
not  required  by  his  employers  to  live  in  a  certain  house  so  long  as  he 
remained  in  their  employment.  Lord  Alverstone,  C.J.,  says  at  p.  85 : 
"  The  governing  test  in  cases  of  this  sort  is  whether  or  not  the  occupier 
of  the  premises,  in  respect  of  which  the  claim  is  made,  is  required  to 
occupy  them,  either  by  the  express  terms  of  his  employment  or  by  the 
nature  of  his  duties.  If  he  is  merely  permitted,  but  not  obliged,  to 
occupy  the  premises  so  long  as  he  performs  certain  duties,  that  is  not 
an  occupation  by  virtue  of  any  office,  service,  or  employment."  See  also 
Ryde  on  Bating,  pp.  21  e^  seq.^ 

Lodgers  are  not  rateable.  Difficult  questions  arise  as  to  when  they 
are  to  be  treated  as  lodgers  and  when  as  occupiers.  [It  used  to  be 
thought  that  if  a  landlord  lived  on  the  premises  that  in  itself  constituted 
him  the  sole  controller  of  the  hereditament  and  the  other  inhabitants  his 
lodgers,  but  the  recent  registration  case  of  Kent  v.  Fittall,  [1906]  1  K.  B. 
60,  decides  that  the  fact  of  the  landlord's  residence  is  not  of  itself  con- 
clusive that  a  person  resident  in  a  part  of  the  house  is  a  lodger  and  not 
an  occupier.  The  question  appears  to  be.  What  is  the  nature  of  the 
landlord's  control  ?  If  the  resident  is  independent,  and  entitled  to  come 
and  go  as  he  pleases,  then  he  is  an  occupier,  and  not  a  lodger.  See  also 
Douglas  v.  Smith,  [1907]  2  K.  B.  568  ;  B,  v.  Bell,  Ex  parte  Kent,  1907-08, 
24  T.  L.  R.  266;  Laskey  v.  Michelmore,  1907,  24  T.  L.  R.  61.  There  is 
usually  little  question  as  to  the  ordinary  "  flat "  holder ;  he  is  an  occu- 
pier, though  even  in  such  cases  the  facts  of  each  case  must  be  carefully 
examined  {B.  v.  >S^^.  Georges  Union,  1871,  L.  R.  7  Q.  B.  90).]  For  rating 
purposes  the  distinction  is  not  so  very  material,  as  in  this  class  of 
property  the  landlords  generally  compound  for  the  rates. 

Licencees  are  not  rateable ;  that  is,  where  a  person  has  only  a  par- 
ticular right  given  to  him,  it  is  often  presumed  that  the  general  right 
of  occupation  remains  in  the  grantor  of  the  special  right.  This  is  so  in 
the  case  of  easements :  a  man  who  is  permitted  to  use  a  right  of  way, 
etc.,  is  not  an  occupier.  If,  however,  the  whole  occupation  is  in  fact 
granted,  although  it  is  called  a  licence,  the  grantee  will  be  treated  as  an 
occupier,  as  in  one  case  where  the  Crown  built  gasworks  at  Aldershot, 
to  avoid  the  tenant  paying  rates,  he  had  possession  given  of  the  premises 
with  a  licence  to  make  gas,  but  it  was  held  that  he  was  an  occupier  and 
must  be  rated,  and  not  a  mere  licencee  of  the  Crown.  Difficult  ques- 
tions sometimes  arise,  as  where  a  railway  company  works  with  a  dock 
company,  and  there  are  sidings  made,  perhaps  by  the  dock,  perhaps  by 
the  railway  company,  on  the  dock  company's  ground,  over  which  the 
railway  company  run  goods  trains.  It  is  sometimes  difficult  to  deter- 
mine who  is  the  occupier — an  important  question,  sometimes,  if  the 
dock  does  not  pay  expenses,  and  so  would  not  be  rateable.  [See  Bochdale 
Canal  Co.  v.  Brewster,  [1894]  2  Q.  B.  852.  The  matter  is  also  discussed 
in  Smith  v.  Lambeth,  1882,  10  Q.  B.  D.  327,  where  the  question  was 
whether  a  bookstall  in  a  railway  station  was  separately  rateable.  It 
was  held  not  so  on  the  ground  that  the  bookstall  proprietors  had  only 
VOL.  XII.  .  21 
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an  exclusive  "  licence "  to  sell,  though  of  course  the  price  paid  to  the 
railway  company  for  the  licence  to  sell  could  be  taken  into  account  in 
assessing  the  railway  company  for  their  station.  Similarly  where  a 
water  company  supplies  by  main  from  its  reservoir  water  to  a  local 
authority  with  its  own  system  of  distribution.  The  question  is,  Under 
whose  control  and  at  whose  expense  as  to  upkeep  is  the  main  ?  {Mayor 
of  Liverpool  v.  Birkenhead  Union,  1905,  94  L.  T.  509 ;  4  L.  G.  K.  273)]. 

Valuation  of  Property. 

Having  ascertained  the  persons  to  be  rated,  the  next  question  is  to 
determine  the  value  of  their  property.  This  is  only  indirectly  a  legal 
question,  and  rather  one  for  valuers  and  surveyors  to  ascertain,  bringing 
their  general  knowledge  to  bear  upon  the  facts  of  each  case.  But  the 
Courts  of  law  have  laid  down  certain  general  principles  that  should 
guide  and  assist  the  valuers  in  dealing  with  those  questions  of  value. 
Nevertheless  the  Courts  have  always  recognised  that  they  are  questions 
of  fact,  and  have  nearly  always  declined  to  deal  with  actual  figures  in 
questions  of  amount. 

General  Principles. — The  following  are  the  most  important  principles 
which  should  guide  the  valuers : — 

Taxation  of  the  Occupier. — The  Statute  of  Elizabeth,  with  regard  to 
the  taxation  of  the  occupiers  of  a  parish,  practically  remains  unaltered 
to  the  present  day.  Various  attempts  have  been  made  to  modify  and 
alter  the  system  which  has  grown  up ;  but  after  a  while  the  legislature 
has  dropped  the  attempt  as  useless,  and  the  reason  is  not  far  to  seek. 
The  present  system  is  the  way  the  local  tax-maker,  being  himself  one 
of  the  local  taxpayers,  has  adjusted  the  burden  to  his  own  shoulders. 
Eor  nearly  three  centuries  there  have  been  the  struggles  between  those 
who  have  to  collect  and  those  who  have  to  pay ;  and  the  experience  of 
many  years,  and  the  outcome  of  many  local  discussions,  have  taught  all 
parties  how  the  difficulty  of  providing  locally  funds  for  local  purposes 
may  be  best  met,  and  it  is  in  vain  for  the  legislature  to  interfere.  And 
the  result  of  all  this  experience  was  that  each  occupier  should  be 
assessed  at  what  his  occupation  would  let  to  a  yearly  tenant ;  that  is, 
reducing  all  the  different  holdings,  freeholds,  long  leaseholds,  etc.,  to  the 
common  basis  of  a  yearly  tenancy ;  and  as  it  was  found  that  part  of  the 
rent  of  a  house  was  required  for  repairs,  in  early  times  a  distinction  was 
made  between  the  rate  on  lands  and  that  on  houses,  that  in  later  times 
an  amount  was  taken  off  for  repairs  in  the  case  of  houses.  This  grew 
up  to  be  the  universal  practice,  and  was  approved  of  by  the  Courts,  and 
finally  was  embodied  by  the  legislature  in  the  4  &  5  Will.  iv.  c.  96,  which 
enacts  that — 

Whereas  it  is  desirable  to  establish  one  uniform  mode  of  rating  for 
the  relief  of  the  poor  throughout  England  and  Wales,  and  to  lessen 
the  cost  of  appeal  against  an  unfair  rate,  be  it  enacted  that  from  and 
after  such  period,  not  being  earlier  than  the  21st  day  of  March  next 
after  the  passing  of  this  Act,  as  the  Poor  Law  Commissioners  shall  by 
any  order  under  their  seal  of  office  direct,  no  rate  for  the  relief  of  the 
poor  in  England  and  Wales  shall  be  allowed  by  any  justices,  or  be  of 
any  force,  which  shall  not  be  made  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereunto,  that  is  to  say,  of  the 
rent  at  which  the  same  might  reasonably  be  expected  to  let  from  year 
to  year,  free  of  all  usual  tenant's  rates,  and  taxes,  and  tithe  commuta- 
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tion  rent-charge,  if  any,  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  them  in  a  state  to  command  such  rent. 

Batectble  Value. — Since  the  passing  of  the  above  statute  the  assess- 
ment of  property  must  be  the  supposed  yearly  rental,  less  the  repairs, 
etc.  [In  estimating  for  rating  purposes  the  rent  at  which  premises  may 
reasonably  be  expected  to  let,  the  circumstances  of  actual  occupation 
are  matters  to  be  considered,  including  the  receipts  and  expenses  of  the 
business  carried  on  there,  and  this  although  the  occupiers  cannot  make 
profit  for  their  own  benefit,  but  are  required  by  statute  to  apply  them 
to  specific  purposes  {Mersey  Docks  and  Harhour  Board  v.  Birkenhead 
Union,  [1901]  A.  C.  175).]  In  ascertaining  the  supposed  yearly  rental 
the  following  principles  have  been  laid  down: — 

Metliod  of  Valuation. — The  object  of  making  an  assessment  for  the 
poor  and  other  rates  is  to  get  a  basis  for  distributing  the  local  burden 
to  cover,  as  it  were,  a  rateable  area,  and  it  has  been  pointed  out  that 
the  problem  is  to  find  the  rent  the  property  would  produce.  How  this 
is  to  be  done  is  a  question  for  expert  surveyors,  who  have  studied  the 
problems  that  arise  in  dealing  with  the  value  of  properties,  and  is  not 
a  legal  question,  and  therefore  does  not  properly  lie  within  the  scope 
of  this  article — in  fact,  the  Courts  have  always  refused  to  deal  with 
figures,  and  generally  refused  to  lay  down  principles  which  might  fetter 
those  who  have  to  deal  with  the  question  as  one  of  fact.  But  still 
there  are  certain  principles  underlying  the  assessment  of  property  for 
the  poor  which  have  been  adopted  by  the  judges  which  may  be  here 
referred  to. 

The  three  most  important  principles  that  are  to  be  followed  in 
assessing  property  for  the  poor-rate  are — 

(1)  That  the  parochial  system  must  be  followed :  that  the  property 
must  be  valued  in  the  parish  in  which  it  exists. 

(2)  That  property  must  be  valued  as  it  exists. 

(3)  That  it  is  not  to  be  valued  for  the  particular  year,  but  one  year 
with  another. 

1.  The  Parochial  System. — (1)  General  Notes. — In  the  ordinary  cases 
of  property,  such  as  farms,  agricultural  lands,  houses,  etc.,  there  is  no 
difficulty  in  valuing  the  property  where  it  exists.  But  modern  civilisa- 
tion has  produced  forms  of  valuable  property  which  it  is  not  always  so 
easy  to  locate.  For  example,  formerly  tolls  were  rateable  per  se,  and 
the  Courts  held  that  they  were  not,  in  the  case  of  canals,  rateable  along 
the  length  of  the  canal,  by  what  is  called  a  mileage  division,  but  were 
rateable  where  due — that  is,  the  termination  of  the  voyage  {B.  v.  Aire 
aiul  Calder  Navigation,  1788,  2  T.  R  660;  1  R.  R.  579).  And  conse- 
quently there  was  inserted  in  many  of  the  canal  private  Acts  a  provision 
that  these  tolls  were  to  be  rated,  like  other  personal  property,  according 
to  a  mileage  division  in  each  parish,  the  result  of  which  clause,  curiously 
enough,  has  been  in  many  cases  to  exempt  canal  tolls  from  rating 
altogether.  [But  the  lessee  of  tolls  over  a  bridge  and  a  house  adjoining 
it,  granted  by  a  corporation  for  a  term  of  years,  is  in  rateable  occupation 
of  the  bridge,  etc.,  although  the  corporation  reserved  a  right  of  entry  on 
the  bridge  to  enforce  the  observance  of  certain  covenants  entered  into 
{Percy  v.  Hall,  1903,  1  L.  G.  R.  613 ;  88  L.  T.  830).] 

The  practice,  therefore,  now  is  to  ascertain  the  receipts  in  the 
particular  parish,  if  possible,  in  the  case  of  those  descriptions  of 
property  which  are  rated  upon,  their  receipts,  less  expenses  and  other 
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deductions,  such  as  railways,  canals,  where  they  are  rateable  for  tolls. 
Tramways,  dock  and  harbour  dues,  where  rateable,  must  also  be  fixed 
for  the  particular  parish.  The  rule  is  that  where  payments  are 
specilically  made  for  the  use  of  the  property  in  a  particular  parish, 
the  receipt  must  be  allocated  to  that  parish  (see  Hull  Docks  Co.  v. 
Sculcoates  Union,  [1895]  A.  C.  136 ;  [London  and  India  Docks  v.  Poplar 
Union,  1900,  83  L.  T.  371 ;  64  J.  P.  820).  Where  in  the  case  of  docks 
one  is  partly  in  one  parish  and  partly  in  another  the  water  area  is  taken, 
as  there  is  a  dealing  with  expenditure  or  receipts  which  cannot  be  attri- 
buted to  a  particular  part  of  the  system,  but  which  must  in  some  way  be 
spread  over  the  whole  (ibid..  Lord  Herschell,  at  p.  146).]  In  the  case 
of  bridges  connecting  two  parishes,  the  receipts  must  be  ascertained 
according  to  the  length  of  the  bridge  in  each  parish  (B.  v.  Hammersmith 
Bridge  Co.,  1849,  15  Q.  B.  369). 

Similar  rules  have  been  applied  in  the  case  of  telegraphs  and 
telephones. 

[(2)  Telegraphs  now  are  transferred  to  the  Crown  (31  &  32  Vict. 
c.  110),  and  unless  the  legislature  had  stepped  in  would  pay  no  local 
rates.  Under  that  Act  it  is  provided  that  rates  are  to  paid  on  an  assess- 
ment not  higher  than  that  in  force  at  the  time  of  transfer.  In  practice 
the  amount  is  settled  by  the  Treasury,  and  the  local  authorities  are 
bound  to  accept  what  is  offered  them  (B.  v.  Postmaster- General,  1873, 
28  L.  T.  337).  If  any  private  telegraphs  exist,  they  are  rateable  on  the 
parochial  basis  {Electric  Telegraph  Co.  v.  Salford  Overseers,  1855,  11  Ex. 
181).  Persons  having  the  exclusive  use  of  Government  telegraph 
"  private  wires  "  are  not  assessable  {Paris,  etc.,  Telegraph  Co.  v.  Penzance 
Union,  1884,  12  Q.  B.  D.  552). 

Telephones  belong  at  present  to  private  persons  or  companies,  though 
in  a  short  time  all  will  have  been  taken  over  by  the  Government.  The 
present  principle  of  assessment  does  not  appear  to  be  either  settled  or 
clearly  ascertainable  (see  Lancashire  Telephone  Co.  v.  Manchester,  1884,, 
14  Q.  B.  D.  267). 

In  carrying  out  what  is  known  as  the  parochial  principle  it  must  be 
borne  in  mind  that  there  is  no  hard-and-fast  rule.  "  The  various  formulae 
of  valuation,  as  they  are  sometimes  called,  are  not,  nor  is  any  one  of 
them,  an  absolute  and  invariable  rule  to  be  applied  necessarily  in  valua- 
tion of  a  peculiar  kind  of  property,  such  as  that  of  a  railway  or  of  a 
tramway"  {per  Cozens  Hardy,  M.E.,  in  London  United  Tramways  v. 
Brentford  Union,  1907,  96  L.  T.,  at  p.  533).  Moreover,  if  the  Court 
of  Quarter  Sessions  make  a  choice  of  any  particular  set  of  formulse 
which  somebody  or  other  may  criticise,  and  fairly,  as  not  being  so  good 
as  another  which  they  think  would  arrive  more  nearly  at  the  figure 
sought  to  be  arrived  at,  this,  however,  is  no  ground  of  appeal,  as  the 
question  is  one  of  fact  not  of  law.  Where  two  contending  parties  put 
forth  different  methods  of  calculation,  it  is  for  Quarter  Sessions  to  choose 
between  them  (see  Vaughan- Williams,  L.J.,  at  p.  534,  ibid.). 

(3)  Railways. — It  is  often  difficult  in  assessing  a  large  area  of  rail- 
way property  consisting  of  passenger  and  goods  stations,  sidings,  signal- 
boxes,  hotel  and  refreshment-rooms,  to  decide  on  what  basis  to  treat  the^ 
separate  items.  For  this,  North-Eastern  Ely.  Co.  v.  York  Guardians,. 
[1900]  1  Q.  B.  733,  should  be  carefully  examined.  The  railway  com- 
pany admitted  that  there  would  be  no  difficulty  in  the  separate 
assessment  of  the  hotel  and  refreshment-rooms,  but  claimed  to  mass 
the  rest  of  the  property  together  as  one  hereditament,  the  guardians  on 
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the  other  hand  contending  that  the  various  items  should  be  treated  as 
separate  hereditaments  for  rating  purposes.  The  case  was  sent  to  an 
arbitrator  who  found  for  the  company  on  a  question  of  fact  (saying  that 
"  all  the  property  in  the  present  case  is  permanently  set  out  for  occupa- 
tion as  a  whole  "),  and  the  Court  in  agreeing  stated  that  all  such  questions 
must  be  matters  of  fact. 

Signal-boxes  of  a  railway  are  not  to  be  treated  as  part  of  the  running 
line,  but  as  part  of  the  indirectly  productive  portion  of  the  railway,  and 
so  separately  assessed  in  the  separate  parishes  in  which  they  are  situate 
{Midland  Ely.  Co.  v.  Pontefrad  Union,  [1901]  2  K.  B.  189,  in  which  case 
also  a  good  general  statement  of  the  parochial  principle  is  given),  so  also 
with  water-tanks,  turn-tables,  and  the  like  {ibid.).  As  to  the  various 
classes  of  lines,  duplicated  or  multiplied  lines  are  to  be  treated  as  directly 
productive  in  so  far  as  they  may  be  required  for  meeting  difficulties 
which  arise  in  the  parish  in  which  they  are  situated.  But  where  these 
lines  are  used  for  waiting  and  sorting  purposes  for  traffic  which  is 
delayed  owing  to  difficulties  arising  outside  the  parish  they  must 
be  treated  as  indirectly  productive  and  separately  assessed  {In  re  Great 
Northern  Ely.  Go.  v.  Edmonton  Union,  1905,  69  J.  P.  179,  316 ;  93  L.  T. 
479,  distinguishing  Stockport  Union  v.  London  and  North-  Western  Ely. 
Go.,  1898,  67  L.  J.  Q.  B.  335 ;  62  J.  P.  244).  The  same  principle  as 
governs  the  cases  last  cited  was  applied  in  the  case  of  In  re  an  Arbitra- 
tion between  the  Taff  Vale  Eailway  Go.  and  Gardiff  Union,  1907,  71  J.  P. 
529,  and  sidings  which  were  used  for  relieving  the  main  line  by  holding 
up  coal  waggons  to  allow  the  regular  running  of  the  system  or  to  await 
ships  were  held  directly  productive  of  profit.  As  to  link  lines  connecting 
railway  systems  of  two  companies  for  mutual  exchange  of  traffic  (in 
which  there  are  neither  stations  nor  sidings  nor  anything  else  to 
originate  traffic),  and  which  are  useless  to  any  other  railway  companies 
than  those  in  possession,  see  Great  Gentral  Ely.  Go.  v.  Banbury  Union, 
[1907]  1  K.  B.  717.  Here  it  was  held  that  the  cost  of  construction  of 
the  link  line  was  an  element  to  be  taken  into  consideration  in  arriving 
at  its  true  rateable  value  (adopting  the  line  of  cases  of  which  South- 
Eastern  Ely.  Go.  V.  Dorking,  1854,  3  E.  &  B.  491,  is  an  instance  as  against 
the  line  of  cases  supported  by  Great  Eastern  Eailway  Go.  v.  Haughleyy 
1866,  L.  Pt.  1  Q.  B.  666,  and  E.  v.  Llantrissaiit,  1869,  L.  K.  4  Q.  B.  354). 
A  decision  on  the  same  lines  and  for  similar  reasons  was  come  to  by 
Lord  Alverstone,  C.J.,  in  East  London  Ely.  v.  Greenwich  Union,  1907, 
5  L.  G.  E.,  at  p.  929 ;  97  L.  T.  404. 

The  original  cost  of  a  railway  line  and  the  benefits  it  might  contri- 
bute to  other  parts  of  the  system  ought  not  to  be  taken  into  account  in 
arriving  at  a  rateable  value.  Evidence  as  to  cost  of  construction  fifty 
years  ago  unconnected  with  evidence  of  present  day  value  is  inadmissible. 
The  usual  receipts  and  expenses  in  the  union,  with  proper  allowances, 
must  be  taken  as  the  basis  for  assessment  {London  and  South- Western 
Ely.  Go.  V.  Ampthill  Union,  1907,  71  J.  P.  545). 

(4)  I'ramways. — These,  as  is  the  case  with  railways,  must  be  assessed 
on  the  parochial  principle.  Engine-houses,  power-stations,  etc.,  are 
directly  rateable  in  the  parish  in  which  they  are  situated,  and  their 
value  must  be  deducted  from  the  general  value  of  the  whole  undertaking 
before  the  parochial  allocation  is  made  {Melbourne  Tramway  Go.  v.  Mayor 
of  Fitzroy,  [1901]  A.  C.  153).  In  some  cases  the  system  of  "  car-mileage  " 
is  adopted,  and  the  total  receipts  divided  by  this  in  order  to  ascertain 
local  revenue.      Such  a  system  of  calculation  is  a  matter  of  fact  for 
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Quarter  Sessions  {London  United  Tramways  v.  BYentford  Union,  1907, 
96  L.  T.  528 ;  5  L.  G.  K.  682). 

(5)  Docks  and  Harhom^s. — Generally,  the  method  of  valuation  is  that 
followed  with  railways.  Where  in  the  hands  of  statutory  trustees,  etc., 
bound  to  devote  all  receipts  to  working  expenses,  maintenance,  and  the 
repayment  of  debt  no  deduction  is  allowed  for  tenant's  profits  {Mersey 
Docks  V.  Liverpool,  1873,  L.  li.  9  Q.  B.  84).  The  question  is  further  com- 
plicated in  many  cases  by  the  existence  of  special  private  Acts  of 
Parliament,  leases,  and  licences  to  railway  companies  under  special 
agreements  {London  and  India  Docks  v.  Po'plar  Union,  1900,  83  L.  T. 
371 ;  64  J.  P.  820 ;  Sculcoats  v.  HtUl,  [1895]  A.  C.  136 ;  Sntton  Harbour 
Co.  V.  Plymouth  Guardians,  1890,  63  L.  T.  772 ;  Rochdale  Canal  Co.  v. 
Brewster,  [1894]  2  Q.  B.  852).  Travelling  cranes  on  the  dock  side  used  for 
shipping  purposes  must  be  treated  as  enhancing  the  rateable  value  of  a 
dock  undertaking  as  they  are  on  the  premises  for  the  purpose  of  making 
them  fit  as  premises  for  the  purpose  for  which  used  {London  and  India 
Docks  V.  Poplar  Union,  1900,  83  L.  T.  371 ;  64  J.  P.  820).  Harbour 
trustees  owning  a  floating  dock  covering  part  of  what  had  been  river- 
bed still  in  the  ownership  of  the  lord  of  the  manor  are  in  rateable 
occupation  of  the  dock  {Swansea  Union  v.  Swansea  Harhour  Trustees, 
1908,  97  L.  T.  585;  5  L.  G.  K.  1240).  The  expenses  of  dredging  a 
harbour  as  a  whole,  including  the  sea  portion  below  low-water  mark 
being  necessary  to  keep  rateable  structures  such  as  wharfs  and  quays  in 
a  proper  condition  may  be  deducted  from  the  gross  receipts  in  order  to 
arrive  at  a  proper  valuation  for  rating  purposes  {Burghead  Harhour  Co. 
V.  George,  1906,  8  P.  (Ct.  of  Sess.),  982 ;  but  see  also  Leith  Harhour 
Commissioners  v.  Assessor  for  Leith,  1907,  9  F.  (Ct.  of  Sess.),  751). 
Floating  pontoons  anchored  to  stakes  in  a  river  are  rateable,  but  on  the 
basis  of  "land  covered  with  water,"  and  therefore  at  one-fourth  the 
net  annual  value  for  the  purposes  of  the  Public  Health  Act,  1875, 
s.  211  (1)  {h)  {Smith's  Dock  Co.  v.  Mayor  of  Tynemouth,  1908,  24  T.  L.  E. 
432).] 

(6)  Gas  and  Water  Companies. — In  these  cases  the  same  sort  of 
difficulty  arises  of  ascertaining  the  receipts  in  the  parish.  The  con- 
sumer pays  for  his  water  or  gas,  and  that  is  all  he  is  concerned  with. 
He  neither  knows  nor  cares  what  particular  gas  or  water  mains  have 
been  used.  The  Courts  have  therefore  laid  down,  in  the  case  of  B. 
V.  Mile-End  Old  Town,  1847,  10  Q.  B.  208 ;  16  L.  J.  M.  C.  184,  followed 
by  the  case  of  B.  v.  West  Middlesex  Waterworks,  1859,  1  E.  &  E.  716  ; 
28  L.  J.  M.  C.  135,  certain  rules  for  finding  the  value  of  the  mains  and 
works  for  the  parishes  in  which  they  are  situated,  and  then  distributing 
the  balance  of  the  rateable  value  according  to  receipts.  [The  present 
method  of  valuation  is  to  arrive  at  the  profits  of  the  undertaking,  in  order 
to  ascertain  what  hypothetical  rent  the  company  would  be  induced  to 
give  for  the  works  and  mains,  or  as  put  by  Abbott,  C. J.,  in  B.  v.  Birming- 
ham Gas  Co.,  1823,  1  B.  &  C,  at  p.  510  :  "  The  amount  in  respect  of  which 
the  company  are  rateable  is  the  sum  for  which  the  buildings,  trunks,  and 
pipes  would  let  to  a  person  who  is  willing  to  carry  on  the  business  there  " 
(see  also  Parochial  Assessments  Act,  1836,  6  &  7  Will.  iv.  c.  96,  s.  1). 
Gross  receipts  are  first  ascertained,  working  expenses  and  rates  deducted, 
and  a  fair  tenant  allowance  made,  generally  based  on  capital ;  this  gives 
a  gross  yearly  rental  from  which  must  be  deducted  repairs,  renewals, 
insurance,  etc.  (which  will  include  a  sinking  fund  for  renewals,  i.e.  for 
wear  and  tear  as  the  "  probable  average  annual  cost  of  repairs  "  within  the 
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Parochial  Assessment  Act,  1836,  6  &  7  Will.  iv.  c.  96,  s.  1 ;  see  Dewsbiiry 
Waterworks  Board  v.  Penistone  Union,  1885, 16  Q.  B.  D.  585 ;  17  Q.  B.  D. 
384),  to  arrive  at  net  receipts.  From  these,  to  arrive  at  the  net  rate- 
able value,  must  be  deducted  tenant's  profits  {i.e.  interest  on  working 
capital  provided  by  him).  In  the  case  of  gas  companies  (whose  dividend 
as  a  rule  is  limited  by  law)  a  difficult  question  arises  where  the  profits 
earned  exceed  the  profits  divisible;  or,  conversely,  where  the  profits 
divided  are  less  than  the  profits  earned  and  made  up  from  a  reserve 
fund ;  this  point  has  been  argued  (though  not  settled)  in  The  Gas  Light 
and  Coke  Co.  v.  City  of  London  Union,  1891-92,  Eyde's  Eat.  Apps.  204. 
The  above  method  is  of  fairly  easy  application  where  all  the  undertaking 
is  situate  in  one  parish,  but  where  in  different  parishes  other  methods 
have  to  be  adopted.  It  is  usual  in  the  latter  case  to  regard  the  works 
and  the  greater  part  of  the  mains  as  indirectly  producing  or  "dead," 
and  the  smaller  mains  as  direct  producers  and  "  alive."  In  practice  an 
arbitrary  line  is  drawn  which  divides  the  mains  into  two  sizes,  all  above 
being  "  dead  "  and  all  below  "  alive."  After  the  rateable  value  of  the 
whole  system  has  been  determined,  the  rateable  value  of  the  "dead" 
portion  is  deducted  therefrom,  and  the  residue  divided  among  the  several 
parishes  into  which  the  "  live  "  parts  extend  in  proportion  to  the  gross  or 
net  receipts  earned  in  the  respective  parishes  {B.  v.  Mile-End  Old  Town  ; 
B.  V.  West  Middlesex  Waterv^orks,  supra).  As  to  what  machinery  in  a 
gasworks  is  rateable,  see  B.  v.  Lee,  1866,  L.  E.  1  Q.  B.  241.  As  to  the 
assessment  of  water  undertakings  in  the  hands  of  local  authorities,  see 
London  County  Council  v.  Erith  and  Dartford,  [1893]  A.  C.  562. 

In  estimating  the  capital  value  of  a  waterworks  system,  the  under- 
takers of  which  had  been  obliged  to  replace  certain  buildings  submerged 
by  their  system,  and  to  construct  new  streets  and  roads,  it  is  not 
allowable  to  deduct  the  cost  of  such  replacement  to  arrive  at  the 
true  capital  value  {Liverpool  v.  Llanfyllin  Union,  [1899]  2  Q.  B.  15). 
The  "  intake  "  of  a  water  company  from  a  river  is  rateable  beyond  its 
structural  value  and  its  value  as  land,  but  the  payments  made  for  the 
water  to  the  river  conservators  may  not  be  taken  into  account  {New 
Biver  Co.  v.  Hertford  Union,  [1902]  A.  C.  597). 

(7)  Coal  Mines. — As  to  what  are  working  expenses  of,  and  what 
repairs  necessary  to  keep  going  in  proper  condition,  a  coal  mine,  see 
Brown  v.  Botherham  Union,  1900,  83  L.  T.  193 ;  64  J.  P.  580.] 

2.  Property  must  he  Valued  as  it  Exists. — The  idea  underlying  the 
law  and  practice  of  rating  is  that  the  subscription  to  the  relief  of  the  poor 
should  be  according  to  tlie  ability  of  each  ratepayer,  and  that  ability  is 
measured  by  the  value  of  the  property  he  occupies.  It  is  therefore  the 
entered  and  not  the  possible  value.  It  is  like  the  income  tax  which  is 
paid  on  a  person's  income :  if  he  chooses  to  work  hard  and  make  a  large 
income,  he  pays  upon  it ;  but  if  he  neglects  or  refuses  to  do  so,  he  is  not 
taxed  upon  the  income  he  might  have  made.  It  is  so  with  the  rateable 
property  in  a  parish.  An  owner  may  possess  valuable  minerals  under 
ground,  or  good  building  stone,  rich  earth,  gravel,  etc.,  or  have  land  at 
present  lying  idle  but  ready  to  be  let  for  building.  He  is  not  rateable 
for  these  until  he  begins  to  work  the  mine  or  quarry,  or  make  holes,  dig 
gravel,  or  let  the  land  for  building  or  otherwise  develop  it  and  make 
it  profitable.  See  A.-G.  v.  Sefton,  1863,  32  L.  J.  Ex.  230.  This  is  not 
a  rating  case,  but  it  draws  very  clearly  the  distinction  between  the 
present  and  prospective  value ;  see  also  the  judgment  of  Cockburn,  L.C.  J., 
in  B.  V.  Fleton,  1861,  30  L.  J.  M.  C.  94. 


328  RATING 

Rent — how  far  Conchisive. — This  rule  is  the  same  whether  the  pro- 
perty is  increased  or  diminished  in  value  by  altered  circumstances. 
It  is  for  this  reason  that  the  rent  is  by  no  means  an  absolute  criterion 
of  the  rateable  value.  Where  the  rent  is  the  present  market  value  of 
the  property,  it  is  conclusive,  because  the  rateable  value  is  the  rent 
the  tenant  would  reasonably  be  expected  to  pay.  But  a  tenant  may 
have  improved  the  property,  as  was  the  case  in  B.  v.  Mast,  1795,  6  T.  R. 
154,  or  the  property  may  have  improved  of  itself  since  the  property  was 
let  on  lease,  as  is  often  the  fact ;  in  such  cases  the  overseers  must  rate 
the  property  on  its  increased  value  if  they  are  satisfied  there  is  an 
increased  value  (B.  v.  Skingle,  1798,  7  T.  R.  549).  On  the  other  hand, 
if  a  person  has  taken  a  lease  of  a  property,  and  he  finds  he  has  agreed 
to  pay  too  much,  as  was  the  case  of  a  refreshment  contractor,  the  fact 
that  this  was  so  was  allowed  to  be  proved  to  show  that  the  rent  was 
not  the  rateable  value  (Clark  v.  Fislierton  Angar,  1880,  6  Q.  B.  D.  139 ; 
s.n.  Clarke  v.  Alderhury,  50  L.  J.  M.  C.  1) ;  and  when  a  lessee  had  agreed 
to  pay  rent  for  a  certain  period  for  a  mine  which  was  worked  out 
before  the  lease  came  to  an  end,  though  the  lessee  was  still  liable 
for  the  rent,  he  was  held  not  liable  to  be  rated  {R.  v.  Bedworth,  1807, 
8  East,  387;  [see  also  Farnham  Flint  Co.  v.  Farnkam  Union,  [1901] 
1  Q.  B.  272)] ;  so  when  a  cotton  mill  was  closed  during  the  American 
War,  but  the  machinery  and  other  property  were  kept  on  the  premises, 
it  was  held  rateable  as  a  machinery  storehouse  and  not  as  a  mill  in 
running  condition  {Staley  v.  Castleton,  1864,  5  B.  &  S.  505 ;  33  L.  J. 
M.  C.  178). 

Houses  and  Land  when  Occupied. — But  though  property  must  be 
rated  as  it  exists,  if  it  is  occupied,  when  there  is  such  occupation  the 
Courts  will  not,  as  a  rule,  inquire  into  the  amount  of  benefit  a  par- 
ticular occupier  may  enjoy.  Thus  if  a  house  is  absolutely  closed  and 
there  is  no  one  occupying  it,  and  therefore  no  one  rateable,  the  better 
opinion  is,  although  there  have  been  some  doubts  thrown  upon  this  view, 
that  the  presence  of  a  mere  caretaker  does  not  make  the  owner 
rateable  for  the  house  [see  Bertie  v.  Walthamstow  Overseers,  1904, 
68  J.  P.  545].  Yet  if  he  furnishes  it  and  keeps  it  ready  for  occupa- 
tion, or  occupies  for  a  short  time,  or  only  a  few  rooms  in  it,  he  is 
rateable  for  the  full  value  of  the  property  (see  B.  v.  St.  Mary  the  Less, 
1791, 4  T.  R.  477,  and  B.  v.  Aberijstwith,  1808, 10  East,  354).  [This  class 
of  case  often  arises  in  London  where  the  lessee  leaves  stables  untenanted 
for  months,  but  he  must,  if  he  wishes  to  escape  the  rates,  remove 
furniture,  harness,  etc.,  and  cut  off  gas,  electricity,  and  water.  Where 
a  tenant  rents  a  shop  for  the  whole  year,  and,  as  at  the  seaside, 
occupies  it  only  seasonally,  he  is,  if  he  leaves  tenant's  fixtures  in  the 
shop  and  keeps  it  in  proper  repair,  rateable  for  the  whole  year  (Mayor 
of  Southend-on-Sea  v.  White,  1901,  83  L.  T.  408 ;  65  J.  P.  7).  So,  too, 
in  the  case  of  a  summer  boarding-house,  from  which  the  furniture  is 
removed  in  the  winter,  fixtures  remaining,  and  the  tenant  intending 
to  return  with  the  season  (Gage  v.  Wren,  1903,  87  L.  T.  271 ;  67  J.  P. 
32).  Empty  warehouses,  though  open  for  letting,  are  not  rateable  (Booth 
Overseers  v.  Liverpool  Warehousing  Co.,  1901,  85  L.  T.  45  ;  65  J.  P. 
740;  B.  V.  Henderson,  1905,  3  L.  G.  R.  756;  92  L.  T.  662).] 

But  if  an  owner  so  alters  a  house  structurally  that  it  becomes  two 
or  more  tenements,  then  he  can  divide  the  rateable  value  of  the  whole. 
For  the  separate  sets  of  chamber-tenements  become,  in  fact,  separate 
houses,  and  being  rated  separately,  the  owner  will  only  be  liable  to  be 
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rated  for  those  actually  occupied  (see  R.  v.  St.  George's  Union,  1871, 
L.  K.  7  Q.  B.  90 ;  41  L.  J.  M.  C.  30) ;  and  the  Courts  have  gone  so  far,  in 
the  case  of  houses  separately  let  and  occupied,  as  to  declare  the  occu- 
pation to  be  separate  tenements,  although  these  are  not  structurally 
severed  (see  West  Ham  v.  Fourth  City  Mutual  Building  Society,  [1892] 

1  Q.  B.  654;  61  L.  J.  M.  C.  128).  [But  in  order  to  come  within  these 
decisions  the  landlord  must  not  have  any  control  over  the  people 
inhabiting  his  property.  If  he  have,  there  is  no  separate  rateability, 
the  persons  being  mere  lodgers  or  licencees  {Kent  v.  Fittall ;  Douglas  v. 
Smith,  supra).']  Thus  a  refreshment  contractor  in  the  Exhibition  of  1862, 
the  lessee  of  a  bookstall  in  a  railway  station,  of  a  private  line,  etc.,  have 
been  held  not  rateable  (see  B.  v.  Morrish,  1863,  32  L.  J.  M.  C.  245 ;  Smith 
V.  Lambeth,  1882,  9  Q.  B.  D.  585 ;  10  Q.  B.  D.  327 ;  Paris  and  New 
York  Telegraph  Co.  v.  Penzance  Union,  1884,  12  Q.  B.  D.  552 ;  53  L.  J. 
M.  C.  189).  [On  the  other  hand  separate  houses  internally  connected 
and  used  for  business  purposes  may,  if  a  caretaker  resides  on  the 
premises,  be  regarded  as  one  "  dwelling-house"  {Lewin  v.  Warne,  1904, 
90L.  T.  160;  68  J.  P.  164).] 

A  Flooded  Mine. — The  case  of  the  Tyn^  Coal  Co.  v.  Wallsend,  1877, 
46  L.  J.  M.  C.  185,  decided  that  a  mine  was  not  rateable  which  was 
flooded,  and  not  liable  though  it  was  occupied  by  the  owners  only  for 
the  purpose  of  trying  to  pump  it  out.  And  incidentally  Grove,  J., 
pointed  out  that  property  occupied  by  a  contractor  who  took  property 
for  draining  a  mine,  building  a  house,  was  not  rateable  for  the  land 
upon  which  he  was  working.  This  rule  of  law  must  not  be  carried  too 
far ;  whilst  it  may  be  that  a  contractor  who  only  entered  upon  land  for 
the  purpose  of  building  a  house,  making  a  railway,  digging  a  dock,  etc., 
is  not  to  be  rated  as  the  beneficial  occupier  of  this  land,  yet  if  he 
leased  other  land  for  the  purpose  of  stables,  and  places  where  his  carts 
and  other  property  could  be  stored,  or  his  shops  be  erected,  there  seems 
no  reason  why  he  should  not  be  rated  for  such  extra  land,  and  it  seems 
a  little  difficult  therefore  to  understand  why,  if  he  uses  part  of  the  land, 
upon  which  he  is  about  to  work  temporarily,  for  his  men  and  materials 
instead  of  leasing  other  land,  he  should  not  be  rated  accordingly. 

Land  for  Bailways  taken  under  the  Lands  Clauses  Act. — It  has  been 
so  far  recognised  by  the  legislature  that  property  during  construction 
is  not  beneficially  occupied,  that  the  undertakers  so  taking  land  are 
required  to  make  good  any  deficiency  in  the  land  tax  or  poor-rate  that 
may  arise  during  construction,  and  there  is  of  recent  years  generally  a 
provision  inserted  in  private  Acts  of  Parliament  extending  this  provision 
to  making  good  any  deficiency  in  other  parochial  rates  (Lands  Clauses 
Act,  1845,  8  &  9  Vict.  c.  18,  s.  133). 

[Although  under  sec.  10  (2)  of  the  London  Government  Act,  1899, 
62  &  63  Vict.  c.  14,  the  general  rate  and  the  poor-rate  are  to  be  assessed, 
made,  and  levied  together  by  the  borough  council  as  one  rate,  termed  the 
general  rate,  which  is  to  be  assessed,  made,  collected,  and  levied  as  if  it 
were  the  poor-rate,  promoters  who  have  acquired  land  statutorily  since 
the  passing  of  the  Act  are  only  liable  to  make  good  the  deficiency  in 
so  much  of  the  general  rate  as  represents  the  poor-rate  or  anything 
chargeable  on  it  (Lslington  Corporation  v.  London  School  Board,  [1903] 

2  K.  B.  354). 

Questions  have  arisen  as  to  the  time  when  an  undertaking  is  to  be 
regarded  as  completed  for  rating  purposes.  Completed  does  not  neces- 
sarily mean  a  wait  until  the  whole  undertaking  is  completed,  but  where 
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all  that  part  of  the  undertaking  in  any  parish  which  is  to  be  done  is 
completed,  as  it  is  then  capable,  so  far  as  that  parish  is  concerned,  of 
proper  assessment  {East  London  Ely.  v.  Whitechurch,  1874,  L.  K.  7  H.  L. 
81).  Promoters  are  liable  not  only  to  make  good  poor-rate  deficiencies, 
but  those  of  borough  and  county  rates  also  which  are  made  chargeable 
by  statute  on  the  poor-rate  {Farmer  v.  London  and  North-  Western  Ely. 
Co.,  1888,  20  Q.  B.  D.  788).  As  to  the  period  at  which  the  liability  for 
deficiencies  on  the  part  of  a  local  authority  undertaking  schemes  for 
new  streets,  etc.,  comes  to  an.  end,  see  Governor  of  the  Poor  of  Bristol 
V.  Mayor,  etc.,  of  Bristol,  1887,  17  Q.  B.  D.  549.  And  even  where  under- 
taken in  order  to  avoid  opposition,  undertakers  who  purchase  houses 
outside  the  area  of  their  scheme  will  be  liable  for  deficiencies  even 
in  respect  of  unoccupied  houses  {Pntney  Overseers  v.  London  &  S.-  W.  Ely., 
[1891]  1  Q.  B.  440).  In  the  same  way  undertakers  who  purchase  from 
owners  who  have  compounded  for  rates  and  obtained  a  percentage 
deduction  will  not  be  allowed  the  benefit  of  such  deduction  {St.  Leonard's 
Vestry,  Shoreditch  v.  London  County  Council,  [1895]  2  Q.  B.  104).] 

3.  Property  to  he  Bated  on  the  Bent  it  would  reasonably  he  expected  to 
Let  at  in  an  Ordinary  Year. — Rent  is  a  prospective  arrangement  which 
the  tenant  agrees  to  pay  before  he  takes  the  property,  and  he  is  supposed 
to  consider  what  he  can  afford  to  pay  one  year  with  another ;  and  there- 
fore if  he  and  the  landlord  base  their  calculations,  say,  on  the  figures 
and  earnings  of  the  year  before  the  occupation  commences,  that  year 
must  not  be  an  exceptional  one,  for  if  so,  it  might  work  unfairly  for 
the  landlord  or  tenant.  Many  causes  might  arise  which  would  increase 
or  diminish  the  profits  in  a  particular  year,  and  therefore  the  rule  is 
that  property  is  to  be  valued  as  it  would  exist  in  ordinary  years.  In  one 
case  the  receipts  of  a  Methodist  chapel,  then  rateable,  had  been  expended 
in  various  ways,  but  it  was  said  this  was  not  sufficient  {B.n.  Agar,  1811, 
14  East,  256).  And  in  B.  v.  Chaplin,  1831,  1  Barn.  &  Adol.  926,  an 
attempt  was  made  unsuccessfully  to  go  behind  the  rent  actually  paid,  and 
show  that  it  was  too  small,  having  regard  to  the  receipts  of  a  particular 
year.  But  though  the  Court  admitted  that  it  might  be  shown  generally 
that  the  rent  was  too  small,  this  could  not  be  done  by  inquiring 
whether  the  property  was  more  or  less  beneficial  in  a  particular  year. 
In  one  case  {B.  v.  Ahney  Park  Cemetery,  1873,  L.  R.  8  Q.  B.  515)  it 
was,  however,  laid  down  by  Blackburn,  J.,  that  no  injustice  would  arise 
if  the  rating  of  the  ensuing  year  was  always  based  upon  the  figures  of 
the  past.  But  this  in  practice  would  mean  altering  the  assessment 
every  year,  and  this  could  not  be  the  case  where  there  was  an  actual 
letting.  Both  the  landlord  and  the  tenant  want  to  have  matters 
definitely  fixed.  The  rent  is  to  be  paid  and  received  from  year  to 
year,  and  not  for  one  year.  It  is  perfectly  true  that  in  some  cases, 
where  the  profits  of  the  occupation  are  not  constant,  but  depend  upon 
the  amount  the  tenant  chooses  to  expend  in  the  year,  as  in  the  case  of 
mines,  brickfields,  quarries,  an  arrangement  is  often  come  to  that  the 
tenant  shall  pay  not  rent  but  a  royalty,  that  is,  an  amount  that  is 
ascertained  at  the  end  of  the  year  based  upon  the  actual  earnings 
of  the  past  year,  and  is  not  therefore  a  rent  which  is  based  upon  the 
prospective  profits  of  the  year  to  come ;  and  in  B.  v.  Westhrook,  and 
E.  V.  Everist,  1847,  10  Q.  B.  178,  two  brickfield  cases,  the  Court  pointed 
out  that  there  was  this  distinction  between  a  royalty  and  a  rent :  the 
latter  is  contingent  on  the  future,  the  former  is  based  upon  the  past ; 
and  as  the  tenant  must  pay  the  rent  whether  he  has  a  good  or  bad 
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year,  it  is  evident  he  must  have  a  margin  for  contingencies  in  the 
case  of  rent  fixed  beforehand,  which  he  would  not  require  in  the  case 
of  a  royalty.  In  the  case  of  railways  and  similar  properties,  the  receipts 
of  the  past  year  are  often  taken ;  but  if  they  were  exceptionally  large, 
as  a  great  exhibition  bringing  people  here,  or  a  foreign  war  keeping 
people  from  the  Continent,  to  take  them  as  representing  the  average 
year  would  be  unfair  to  the  company.  In  the  same  way  the  company 
would  not  be  entitled  to  take  an  exceptionally  bad  year  {e.g.  one  in 
which  there  had  been  a  strike)  to  represent  the  average  value,  the  reason 
being  that  in  ascertaining  the  rent  the  tenant  could  afford  to  pay  the 
possibility  of  strikes  is  one  of  the  matters  he  would  be  entitled  to  take 
into  account  generally ;  and  therefore  when  the  strike  came  he  would 
not  be  entitled  to  a  special  deduction  on  account  of  it  (see  Hoyle  v. 
Oldham  Union,  [1894]  2  Q.  B.  372).  [This  case  is  not  altogether  satis- 
factory, and  it  is  difficult  to  see  how  in  law  it  could  be  said  that  a  person 
about  to  take  a  mill  in  the  midst  of  a  strike  period  must  not  take  into 
account  the  existence  of  the  strike  as  a  factor  in  estimating  his  rent,  and 
consequently  the  assessment  which  may  be  made  upon  him  (see  Eyde 
on  Bating,  p.  164). 

Under  certain  circumstances  a  coal  mine  may  be  rated  on  the  same 
principle  as  a  railway,  i.e.  by  ascertaining  the  receipts  and  then  making 
the  proper  deductions  {Denahy  Colliery  Co.  v.  Doncaster  Union,  1898, 
78  L.  T.  388). 

Attempts  are  frequently  made  by  the  valuers  of  local  authorities 
to  take  the  capital  cost  of  ordinary  buildings  as  a  basis  for  valuation. 
The  actual  cost  of  construction  is  found,  and  then  as  the  rateable  value 
a  percentage  is  fixed.  This  method  as  a  sole  basis  is  wrong  where  there 
is  evidence  of  letting  value  and  of  expenses  of  repairs,  insurance,  and 
upkeep  of  the  premises  borne  by  the  owner  {Fletcher  v.  Commissioner 
of  Valuation,  [1907]  2  Ir.  E.  112).] 

Latest  Information.  —  The  Courts  have  also  held  that  the  latest 
information  is  to  be  taken  into  account,  so  that  when  a  rate  was 
made  upon  the  published  accounts  of  a  railway  company  by  the 
overseers,  and  there  had  been  a  considerable  increase  in  the  value  of 
the  rolling  stock,  etc.,  before  the  rate  was  made,  the  Courts  held  that 
the  overseers  should  have  taken  this  fact  into  account,  and  that  if  they 
did  not,  on  appeal  the  Quarter  Sessions  should  {B.  v.  Brighton  Bly., 
1851,  15  Q.  B.  313). 

Bateable  Property — how  Valued. — It  will  be  generally  found  that 
rateable  property  is  divisible  into  one  of  three  classes. 

1.  Where  it  has  a  market  value,  that  is,  there  are  a  number  of  persons 
who  are  willing  to  become  tenants  of  it,  or  similar  property. 

2.  Where  it  produces  an  income,  over  and  above  its  outgoings. 

3.  Where  it  is  accessory  to  the  productions  of  profit  or  the  perform- 
ance of  a  duty. 

Of  the  first  class,  the  best  known  examples  are  house  and  farm  lands, 
etc.  These  are  generally  rated  on  their  market  value.  What  this  market 
value  is,  is  well  known  by  comparison  with  other  properties,  and  it 
becomes  the  best  test. 

2.  The  assessment  of  property  which  produces  a  profit  over  and 
above  the  expenses  is  generally  arrived  at  by  finding  the  value  of  the 
earnings  in  the  parish,  and  deducting  the  expenses  which  a  tenant  of 
the  property  would  have  to  pay,  because  there  are  some  that  the  land- 
lord, and  not  the  tenant,  would  have  to  meet.     This  gives  the  parochial 
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profit,  of  which  the  tenant  is  entitled  to  his  share,  as  remuneration  for 
his  labour  and  enterprise  for  the  capital  he  has  put  into  the  business, 
and  lastly  (and  this  is  often  lost  sight  of),  for  the  risk  he  runs  of  finding 
that  the  business  from  adverse  circumstances  does  not  earn  sufficient 
to  pay  the  rent ;  because  it  must  always  be  remembered  that  the  tenant 
is  supposed  to  undertake  that  the  rent  shall  be  forthcoming.  Whether 
he  has  good  or  bad  seasons,  whether  strikes  occur  or  war,  whether  an 
epidemic  frightens  foreigners  away  and  sends  the  inhabitants  abroad, 
the  rent  has  to  be  paid.  So  that  a  prudent  and  reasonable  tenant 
would  leave  a  margin  for  these  adverse  circumstances,  otherwise  the 
hypothetical  tenant,  who  is  supposed  to  exist  for  rating  purposes,  would 
have  to  do  what,  in  days  gone  by,  the  agricultural  tenant  has  had  to  do, 
namely,  to  pay  the  rent  out  of  his  capital  and  not  out  of  his  earnings. 
Another  deduction  has  to  be  made  for  all  the  accessories,  or  indirectly 
productive  property  as  it  is  called,  such  as  railway  stations,  gas  and 
water  works,  etc.  The  railway  passenger  pays  so  much  per  mile  for 
being  carried  over  the  line.  The  station  accommodation  he  does  not 
pay  for.  Yet  it  is  evident  that  a  parish  which  has,  say,  a  mile  of 
railway  and  a  station  within  its  area,  has  a  larger  rateable  property 
than  the  parish  which  has  only  the  mile  of  railway.  These  indirectly 
productive  properties  have  first  to  be  distinguished  from  the  directly 
productive  or  earning  parts  of  the  system,  and  then  separately  rated. 
It  is  by  no  means  always  an  easy  matter  to  make  this  distinction. 
And  very  difficult  questions  arise  as  to  what  is  to  be  rated  as  line, 
and  what  as  stations  or  railways.  Are  the  signals  to  be  numbered 
as  belonging  to  the  line  or  the  station,  etc.  ?  In  the  same  way,  in 
the  case  of  gas  and  water  and  electricity,  etc.,  the  customer  pays 
for  the  gas  or  water  or  electricity,  as  the  case  may  be,  and  there- 
fore the  pipes,  mains,  wires,  etc.,  have  been  held  as  only  indirectly 
producing  profit.  And  it  has  been  suggested  that  it  follows,  as  soon 
as  these  are  valued,  there  is  nothing  to  which  the  remaining  profit  can 
be  attached.  These  are  some  of  the  difficulties  that  occur  in  distin- 
guishing between  the  directly  or  indirectly  producing  parts  of  the 
rateable  hereditament. 

The  next  question  is,  how  these  indirectly  productive  parts  are  to 
be  assessed.  They  can  hardly  have  a  market  value.  Small  country 
stations  might  perhaps  be  rated  as  houses.  But  generally  they  are 
forms  of  property  that  are  not  in  the  market  to  let,  and  apart  from 
their  connection  with  the  general  system  would  have  little  or  no  value. 
It  has  been  held  that  they  are  to  be  considered  as  they  exist,  that  is, 
part  of  the  whole,  and  that  as  they  are  put  up  for  commercial  purposes, 
a  reasonable  percentage  on  their  cost  is  taken  by  some  surveyors  as  a 
measure  of  the  rent.  To  this,  where  necessary,  must  be  added  the  value 
of  the  land. 

Gross  Rental, — The  parish  earnings  being  ascertained,  and  the  ex- 
penses and  other  deductions  made,  including  the  tenant's  allowances, 
the  remainder  is  supposed  to  be  the  gross  rental,  that  is,  the  amount 
the  tenant  would  be  willing  to  pay  the  landlord  who  does  the  repairs ; 
in  other  words,  the  rent  is  taken  to  be  the  landlord's  share,  after 
deducting  the  tenant's  expenses  and  allowances. 

Net  Rental. — From  the  gross  rental  take  average  annual  repairs, 
insurance,  or  other  expenses  necessary  to  keep  the  premises  in  a  state  to 
command  the  rent.  This  gives  the  net  annual  value.  It  is  upon  this 
principle  that  railways,  canals,  gas,  and  waterworks  and  many  other 
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descriptions  of  property,  are  generally  rated.  There  are  cases  where  it 
is  not  applicable,  but  these  depend  upon  too  many  special  circumstances 
to  be  dealt  with  in  a  general  article. 

3.  The  third  class  is  where  the  property  is  not  directly  productive, 
or  only  partially  so,  but  is  of  value  to  the  occupier.  This  is  the  case, 
as  already  pointed  out,  with  railway  stations,  etc.  And  there  are  many 
descriptions  of  property  principally  occupied  by  public  bodies  which  are 
not  a  source  of  profit,  but  still  of  great  value,  such  as  board  school 
buildings,  sewage  farms,  pumping-stations,  sewers,  etc.  The  last-named 
— sewers — have  been  held  not  rateable,  principally,  it  would  seem,  on 
the  difficulty  of  valuing  locally  the  complicated  network  of  sewers  and 
drains  to  be  found  under  our  streets ;  and  the  Courts  have  treated  them 
rather  as  public  thoroughfares  for  the  sewage,  and  held  them  not  rate- 
able, as  the  thoroughfares  above  are  not.  But  the  modern  desire  to 
exempt  as  little  as  possible  anything  from  rating  has  limited  this  rule 
to  underground  sewers  properly  so-called,  and  all  the  accessories  to,  as 
systems  of  drainage,  such  as  the  pumping-stations,  and  sewers  carried 
above  ground  on  embankments,  and  even  an  uprising  sewer  that  takes 
the  sewage  from  the  pumping-station  to  the  sewage  farm,  are  now  held 
rateable  (see  the  cases  of  the  London  sewers,  L.  E.,  [1893]  A.  C.  reported 
562 ;  63  L.  J.  M.  C.  9).  And,  generally  speaking,  these  properties  are 
rated  upon  a  reasonable  rate  of  interest  upon  the  cost,  not  the  actual 
cost,  because  money  may  have  been  wasted,  but  the  cost  to  put  up  the 
structure  necessary  to  do  the  work,  sometimes  called  structural  value, 
to  distinguish  it  from  the  cost ;  to  which  the  value  of  the  land  has  to 
be  added.  Some  surveyors,  where  possible,  adopt  other  systems  of 
valuing,  as  by  taking  the  floor  area,  the  cubical  contents,  allowing  so 
much  free  horse-power  for  engines,  machinery,  etc. 

Be'pairs. — In  making  the  deduction  for  repairs,  and  from  the  gross  to 
arrive  at  the  net,  the  repairs  for  the  particular  year  are  not  to  be  taken 
into  account,  as  they  might  be  above  or  below  the  average;  but  the 
average  amount  is  to  be  ascertained.  In  the  Metropolis  the  legislature 
has  laid  down  a  certain  fixed  scale,  which  is  not  to  be  exceeded ;  thus 
in  the  case  of  a  house  of  a  certain  rent  there  is  only  to  be  allowed 
a  deduction  of  one-sixth,  so  that  a  house  of  £120  gross  is  not  to  be 
assessed  below  £100.  This  maximum  deduction  is  generally  allowed 
in  all  cases,  and  the  same  scale  is  very  often  applied  outside  the 
Metropolis. 

Reproduction  Fund. — The  Courts  have  also  allowed  in  some  cases 
an  imaginary  fund  to  be  built  up  year  by  year  to  reproduce  the  property 
when  it  is  worn  out,  but  by  a  somewhat  peculiar  irony  this  fund  is 
allowed  in  the  case  of  railways,  etc.,  which,  being  constantly  kept  up, 
are  never  likely  to  require  such  a  fund ;  but  in  the  case  of  quarries, 
brickfields,  mines,  and  even  houses  where  the  property  must  be  exhausted 
or  become  worn  out,  the  deduction  is  not  allowed.  [But  where  in  the 
case  of  gravel  pits  or  quarries  there  is  an  exhaustion  of  the  material 
the  rateable  basis  is  not  to  be  arrived  at  on  what  was  actually 
taken  out  in  a  previous  year  or  years,  but  the  amount  a  hypothetical 
tenant  would  pay  in  the  future  to  get  out  what  remains  (Farnham 
Flint  Co.  V.  Farnham  Union,  [1901]  1  Q.  B.  272).] 

It  is  upon  these  general  principles  that  the  rateable  value  of  property 
is  generally  ascertained.  The  application  of  these  principles  to  par- 
ticular cases  is,  of  course,  the  work  of  experts,  and  is  not  within  the 
scope  of  this  article.     It  is  on  account  of  the  difficulty  of  dealing  with 


334  EATING 

special  properties,  such  as  railways,  canals,  docks,  etc.,  that  the  legisla- 
ture has,  as  we  shall  see,  sanctioned  the  appointment  of  valuers  to  help 
both  the  overseers  in  making  the  valuation  list  and  the  assessment 
committee  in  approving  it. 

Eating  Eequiring  Special  Considerations. 

(1)  Machinery. — There  is  a  great  difference  of  opinion  as  to  what 
machinery  should  be  rated.  Some  consider  that  all  machines  should  be 
taken  into  account,  others  that  only  the  heavy  fixed  machines — those 
which  require  specially  prepared  foundations,  while  others  again  only 
assess  the  steam  power  or  shafting.  The  Courts,  until  recently,  have 
shown  a  tendency  to  include  as  much  as  possible.  Lately,  however,  this 
view  has  been  modified  so  that  each  case  must  be  decided  upon  its  own 
facts. 

It  seems  no  doubt  bad  policy  to  tax  machinery,  unless  taxation  is 
absolutely  required  by  the  law,  as  it  is  putting  a  burden  upon  the 
instrument  which  produces  rather  than  upon  the  thing  produced ;  and 
it  is  no  doubt  hard  for  a  small  manufacturer,  who  works  his  heavy 
machines  by  steam  power,  to  have  those  machines  rated ;  but  there 
would  be  always  difficulties  in  any  system  of  rating.  The  tramway 
company  has  not  only  to  keep  so  much  of  the  road  it  occupies  in  repair, 
but  it  has  to  pay  rates,  and  to  repair  the  road  its  rivals,  the  omnibuses 
— who  pay  no  rates — wear  out. 

[Questions  relating  to  the  rating  of  machinery  have  long  been  com- 
plicated by  the  nature  of  the  machinery,  whether  it  was  or  was  not 
affixed  to  the  freehold,  and  whether  or  not  its  presence  enhanced  the 
letting  value  of  any  particular  hereditament.  The  matter  has  been 
put  on  a  firm  basis  by  the  recent  case  of  Kirhy  v.  Hunslet  Assessment 
Committee,  [1906]  A.  C.  43.  In  this  case  the  assessment  committee  in 
arriving  at  their  valuation  took  into  consideration  the  presence  of  the 
tenant's  machinery  as  increasing  the  assessable  value  of  his  factory. 
Lord  Halsbury,  L.C.,  in  giving  judgment  in  favour  of  the  committee's 
contention,  summed  up  the  question  as  follows : — "  To  my  mind,  there- 
fore the  whole  question  is  reduced  to  a  very  simple  one :  can  you  or  can 
you  not  enhance  to  any  extent  the  amount  of  the  assessment  which  you 
make  upon  buildings  in  which  there  is  machinery  adapted  for  the 
purpose  of  the  manufacture,  where  the  manufacture  is  carried  on  in 
them,  although  the  machines  do  not,  as  a  matter  of  actual  fact,  form 
part  of  the  freehold  of  the  premises  ?  I  am  of  opinion  that  after  the 
long  line  of  decisions  which  have  been  arrived  at  you  can  do  so  "  {ihid. 
p.  49).  As  to  cranes  in  docks,  see  London  and  India  Docks  v.  Poplar 
Union,  1900,  83  L.  T.  371 ;  64  J.  P.  820.  For  earlier  cases  and  a  general 
view  of  the  question  see  Eyde  on  Rating,  chap.  xxv. 

(2)  Sewage  Works. — Where  a  local  authority  constructs  a  sewage 
farm  and  lets  it  out  to  an  agricultural  tenant  they  do  not  remain  in  occu- 
pation of  the  sewage  channels  on  the  farm  so  that  they  can  be  rated 
for  these.  Their  liability  does  not  extend  beyond  the  main  sewer  and 
its  outfall  into  the  farm  (Stourbridge  Drainage  Board  v.  Seisdon  Union, 
1902,  86  L.  T.  415;  66  J.  P.  372),  but  in  assessing  the  value  of  a 
sewage  farm  the  rating  authority  are  bound  to  take  into  consideration 
the  benefit  accruing  to  the  sewerage  board  from  the  farm  as  a  means 
of  enabling  them  to  discharge  their  statutory  duties  (Davies  v.  Seisdon 
Union,  [1907]  1  K.  B.  630,  confirmed  on  appeal  to  the  House  of  Lords, 
24  T.  L.  E.  651). 
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(3)  Public  Houses. — In  valuing  these  premises  the  existence  of  the 
licence  must  be  taken  into  account.  "  The  very  first  thing  that  a  tenant 
who  was  going  to  offer  for  a  house  of  this  sort  would  do  would  be  to 
consider  (roughly  if  he  could  not  do  it  accurately)  what  amount  of 
business  the  house  commanded  .  .  .  the  volume  of  business  done 
in  a  public-house  ...  is  the  very  first  thing  that  a  tenant  proposing 
to  make  an  offer  for  such  a  house  would  take  into  consideration  "  {'per 
Lord  Macnaghten  in  Cartwright  v.  Sculcoates  Union,  [1900]  A.  C,  at 
p.  153).  With  respect  to  "  tied "  houses  the  sum  paid  nominally  as 
rent,  but  really  as  part  of  the  terms  of  a  complicated  contract  of 
partnership  is  no  test  of  the  market  value  of  the  premises  and  no 
guide  to  assist  the  rating  authority  in  their  assessment.  The  assess- 
ment has  to  be  made  without  reference  to  the  nominal  rent  and  also 
without  reference  to  any  capital  sum  the  brewers  may  have  paid  for 
the  houses,  as  they  pay  more  in  the  expectation  of  profits  from  the 
brewery  side  of  the  house.  The  demand  which  exists  by  brewers  and 
others  must  be  taken  into  consideration  in  order  to  arrive  at  what  the 
hypothetical  tenant  would  give.  It  is  not  right  to  say  the  competition 
of  brewers  should  be  wholly  excluded  from  consideration,  but  the  special 
prices  which  they  may  give  owing  to  personal  considerations,  and  not 
on  account  of  the  value  of  the  premises,  should  be  excluded,  except  so 
far  as  the  possibility  of  such  special  prices  being  obtained  raises  the 
market  value  generally  {Bradford-on-Avon  Assessment  Committee  v.  White, 
[1898]  2  Q.  B.  630).  Evidence  of  the  amount  of  the  trade  which  is,  or 
has  been,  carried  on  is  always  admissible,  and  may  be  necessary  where 
the  ordinary  evidence  of  market  value  by  comparison  with  other  public- 
houses  does  not  exist.  Evidence  of  profits  is  also  admissible  but  should 
not  be  resorted  to  unless  other  evidence  is  not  forthcoming,  being 
inquisitional  and  oppressive  {Cartivright  v.  Sculcoates  Union,  supra). 
Where  the  rental  value  is  being  estimated  it  is  not  permissible  to 
deduct  the  compensation  charge  paid  under  sec.  3  of  the  Licensing  Act, 
1904,  as  such  charge  is  not  in  the  nature  of  insurance  nor  an  expense 
necessary  to  maintain  the  hereditament  in  a  state  to  command  rent 
within  sec.  1  of  the  Parochial  Assessments  Act,  1836  (  Waddle  v.  Sunder- 
land Union,  [1906]  2  K.  B.  899). 

(4)  Advertisements. — Under  the  Advertising  Stations  (Eating)  Act, 
1889,  52  &  53  Vict.  c.  27,  advertisement  hoardings  are  rateable,  and 
where  land  is  occupied  for  other  purposes  advertisements  placed  thereon 
may  be  regarded  as  increasing  the  rateable  value.  An  advertising  agent 
who  affixes  advertisements  to  hoardings  in  the  possession  of  contractors 
is  not  the  person  who  is  liable  to  be  rated  {Burton  v.  St.  Giles's,  etc.. 
Assessment  Committee,  [1900]  1  Q.  B.  389),  nor  can  he  be  rated  if  he  affixes 
advertisements  to  the  dividing  wall  of  a  field,  as  the  tenant  of  the  field 
is  the  person  whose  valuation  must  be  taken  into  account  (Shelly  v. 
Billon,  1892,  30  L.  E.  Ir.  304). 

(5)  Temporary  Buildings. — Because  a  building  is  temporary  it  is  none 
the  less  rateable  if  it  has  been  occupied  for  a  sufficient  period  of  time. 
Contractors'  wooden  huts  for  workmen  capable  of  being  moved  are 
rateable  even  though  the  buildings  can  be  taken  down  at  any  time,  and 
in  fact  often  are  so  taken  down,  and  erected  elsewhere  {Mitchell  Brothers 
V.  Worksop  Union,  1904,  3  L.  G.  E.  47). 

(6)  Sporting  Rights. — Originally  these  rights  when  severed  from  the 
land  were  never  rateable.  Their  rateability  is  now  governed  by  the 
Eating  Act,  1874,  37  &  38  Vict.  c.  54.     Where  the  sporting  rights  are 
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in  the  hands  of  the  occupier  he  is  rateable  for  the  full  value  of  the  land 
as  enhanced  by  the  sporting  rights.  Where  these  rights  are  severed 
and  not  let  (i.e.  reserved  to  the  owner)  the  occupier  is  to  be  rated  for 
them,  but  may  deduct  the  amount  from  his  rent ;  where  the  rights  are 
severed  and  let,  then  either  owner  or  lessee  (at  the  option  of  the  rating 
officials)  may  be  assessed  for  them.  A  sporting  tenant  within  the  area 
of  an  urban  sanitary  authority  is  not  entitled  to  the  one-fourth  assess- 
ment value  basis  allowed  to  arable  pasture  and  woodlands  under  sec. 
211  of  the  Public  Health  Act,  1875,  even  though  the  sporting  is  on 
such  land  (Alton  Urhcm  Council  v.  Spicer,  [1904]  1  K.  B.  678). 

(7)  Woodlands.  —  Saleable  underwoods  have  always  been  rateable 
under  the  43  Eliz.  c.  2.  The  Rating  Act,  1874  (supra),  makes  all 
kinds  of  woods  rateable,  referring  in  sec.  14  to  "  land  used  for  a  planta- 
tion or  a  wood,  or  for  the  growth  of  saleable  underwood  and  not  subject 
to  any  right  of  common.  Sec.  4  gives  the  method  of  estimating  the 
rateable  value  —  (1)  Used  only  for  plantation  or  wood,  the  rent  that 
would  be  paid  for  it  if  in  a  natural  and  unimproved  condition ;  (2)  used 
for  growth  of  saleable  underwood,  the  rent  that  would  be  paid  for  it 
as  such ;  (3)  used  for  both  the  purposes  mentioned  in  (1)  and  (2),  the 
rating  is  to  be  on  the  basis  either  of  (1)  or  (2)  as  the  assessment  committee 
may  determine.  It  is  not  permissible  to  take  into  account  the  value 
the  land  might  have  if  otherwise  treated,  its  present  value  is  the  basis 
(Uarl  of  Westmoreland  v.  Southwick,  1877,  36  L.  T.  108 ;  41  J.  P.  231); 
but  if  the  sporting  amenities  of  woodlands  increase  their  value  this 
may  be  taken  into  account  (Eyton  v.  Mold,  1880,  6  Q.  B.  D.  13).  As 
to  woodlands  in  urban  districts  these  are  only  rated  for  sanitary  rates 
at  one  quarter  the  assessed  value  (Rating  Act,  1874,  s.  12;  Public 
Health  Act,  1875,  s.  211 ;  Glen's  PuUic  Health,  1906  ed.,  vol.  i.  pp.  740 
et  seq.).  As  to  rates  to  which  the  Agricultural  Rates  Acts  apply, 
woodlands,  not  being  agricultural  land  within  the  meaning  of  the  Acts, 
get  no  exemption.] 

(8)  Tithes. — The  Act  of  Elizabeth  expressly  mentions  tithes,  and 
the  Courts  have  held  that  the  tithe  owner  is  rateable  for  them  as  if 
they  were  land  in  his  occupation;  and  this  rule  presses  very  hardly 
upon  the  clergy,  who  have  been  trying  for  some  time  to  get  allowances 
made,  as  deducting  from  the  value  of  their  tithes  for  their  own  personal 
service,  and  for  the  expenses  of  a  curate,  etc.  At  present  no  allowance 
is  to  be  made,  except  for  the  cost  of  collecting,  allowance  for  bad  debts, 
etc.,  and  the  usual  rates  and  tithes,  which,  if  not  deducted,  would  compel 
the  occupier  to  pay  rates  upon  the  rates.  See  Ryde  on  Bating,  chap, 
xxiii. 

Valuation  List. 

Before  the  year  1862,  however  necessary  in  fact  it  may  have  been 
that  the  overseers  should  have  a  proper  valuation  list  for  their  parish, 
upon  which  they  might  make  the  different  rates,  such  lists  were  not 
required  by  law  to  be  in  existence.  In  fact,  when  by  the  Act  of 
Geo.  III.,  and  subsequently  by  the  6  &  7  Will.  iv.  c.  96,  the  guardians 
were  authorised  to  make  valuation  lists,  the  Courts  held  that  the  over- 
seers were  not  bound  to  act  upon  them,  and  could  use  their  ow^n 
judgment.  In  the  year  1862  they  were,  however,  made  obligatory  by 
the  Union  Assessment  Committee  Act,  1862,  25  &  26  Vict.  c.  103.  A 
great  many  provisions  were  inserted  in  the  Act  for  making  the  parish 
valuation  list  for  the  first  time.     But  as  nearly  half  a  century  has 
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elapsed  since  then,  it  may  be  assumed  that  these  provisions  have  been 
fulfilled,  and  that  we  have  now  to  deal  with  them  only  in  so  far  as 
they  relate  to  the  alteration  and  revision  of  the  valuation  lists  in  each 
parish. 

The  valuation  list  of  the  parish  remains  in  force,  unless  a  ratepayer 
gives  notice  of  objection  to  the  assessment  committee  against  the  list, 
when  upon  the  hearing  of  his  objection  they  may  send  for  the  list  and 
amend  it.  If,  however,  the  ratepayer  fails  to  obtain  relief,  and  appeals 
upon  his  objection  (in  which  case  only  can  he  appeal  against  a  rate) 
and  the  rate  is  amended  by  the  Special  or  Quarter  Sessions,  the  Assess- 
ment Committee  are  to  alter  the  valuation  list  of  the  parish  in 
conformity  with  the  decision  so  given. 

Neio  and  Supplemental  Valuation  Lists. — The  committee,  either  upon 
the  application  of  any  person  aggrieved  by  the  valuation  list  in  force 
in  any  parish,  or  when  they  themselves  think  it  expedient,  may  direct 
a  new  valuation  of  all  or  any  of  the  rateable  hereditaments  in  such 
parish.     The  valuation  list  may  be  entirely  new,  or  supplemental  only 
when  it  is  desired  to  alter  the  existing  list  in  part.     The  new  or 
supplemental  list  is  made  by  the  overseers,  who  may,  with  the  consent 
of  the  guardians,  appoint  a  person  for  such  purpose,  or  the  guardians 
may,  at  the  request  of  the  committee,  appoint  a  valuer ;  and  provision 
is  made  for  paying  the  expenses  of  the  persons  so  acting.  The  overseers 
have  power,  in  case  of  any  alteration  in  the  value  or  the  occupation 
of  any  property,  to  make  a  supplemental  list.     All  these  new  lists  are 
to  be  subject  to  the  same  provision  with  regard  to  signature,  deposit, 
objections,  approval,  or  otherwise ;  that  is,  they  are  signed  either  by 
the  overseers  or  the  person  directed  to  make  them.     They  are  then  to 
be  deposited  by  the  overseers  where  the  rate-books  are  kept,  and  a 
copy  sent  to  the  guardians.     Public  notice  of  such  deposit  is  to  be  given 
on  the  Sunday  following  such  list  by  publication  on  the  church  doors 
as  to  the  rate  itself ;  and  at  the  end  of  fourteen  days  the  list  is  to  be 
transmitted  to  the  committee,  and  any  overseer  or  ratepayer  has  the 
right  of  inspecting  and  taking  copies  from  the  same,  and  may  at  any 
time  after  the  deposit,  before  the  expiration  of  twenty-eight  days  after 
notice  of  deposit,  give  the  overseers  and  committee  a  notice  in  writing, 
specifying  the  grounds  thereof,  and  if  the  rating  of  third  parties  is 
objected  to,  notice  must  be  given  to  such  third  parties.     The  committee, 
after  giving  twenty-eight  days'  notice,  to  be  published  as  before,  may 
hold  a  meeting  to  hear  these  objections,  and  may  make  such  alterations 
in  the  valuation  list  as  they  think  fit,  and  employ  persons,  valuers  and 
others  to  survey  and  value  any  particular  hereditaments  in  the  list  or 
omitted  therefrom,  and  take   such   other  means  as  they  think   fit  to 
ascertain  the  correctness  of  the  valuation ;  and  when  they  have  heard 
all  the  objections,  the  list  is  to  be  approved  by  the  hands  of  three  of 
the  members  of  the  committee  present  at  the  meeting  at  which  the  list 
is  approved.    See  Assessment  Committee. 

But  where  the  committee  have  made  any  alterations,  the  list  is  to 
be  sent  back  to  the  overseers,  who  are  to  redeposit  it,  and  give  notice, 
etc.,  of  the  redeposit,  and  the  committee  are  to  appoint  a  day,  after 
seven  or  before  fourteen  days  from  the  redeposit,  to  hear  objections 
against  the  alterations ;  and  when  they  have  disposed  of  these  the  list 
is  to  be  finally  approved,  and  becomes  the  list  in  force  upon  which  the 
rate  is  to  be  made.  But  even  after  all  this,  when  a  rate  is  made, 
a  person  aggrieved  has  a  right  to  go  before  the  assessment  committee 
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and  object,  and  in  fact,  as  stated,  he  must  do  so  if  he  has  not  already 
objected  to  the  commi  ttee,  and  the  committee  have  power  to  send  for 
the  list,  though  approved,  at  any  time  and  amend  it.  If  the  person 
is  not  satisfied,  he  can  then  appeal  against  the  rate  itself,  except  in 
the  metropolis,  where  there  is  a  different  procedure. 

It  is  to  be  noticed  that  between  the  making  a  new  valuation  of  any 
property,  say,  a  railway,  and  the  same  being  finally  approved,  so  as  to 
become  part  of  the  valuation  list  in  force,  some  time  may  often  elapse, 
and  the  overseers  in  such  cases  sometimes  make  a  new  rate  during  this 
interval,  and  rate  the  hereditament  upon  the  new  valuation  before  it 
has  been  finally  approved,  and  by  so  doing  find  themselves  beaten  on 
appeal.  Where  a  railway,  telegraph,  canal,  gas,  or  water  company  are  in 
a  valuation  list,  and  they  have  no  office  or  place  of  business  in  the  parish, 
they  are  to  have  special  notice  given  by  post  or  otherwise  of  any  new 
valuation  of  their  property,  otherwise  they  might  allow  the  time  for 
appealing  to  go  by.  Telephones,  it  is  to  be  noticed,  are  not  mentioned 
with  the  others. 

Making  the  Bate. — There  being  a  proper  valuation  list  in  force  in  the 
parish,  and  the  overseers  having  ascertained  the  amount  of  money  they 
have  to  raise,  the  next  step  is  to  make  the  rate,  which,  according  to  the 
5  &  6  Will.  IV.  c.  96,  is  to  be  made  in  accordance  with  Form  I.,  infra. 

Allowance  of  Bate. — The  rate  being  made,  it  must  be  allowed  by  two 
justices.  It  has  been  held  that  this  is  a  duty  they  must  perform,  not- 
withstanding any  objections  there  may  be  to  the  rate  in  substance  or  in 
form,  the  reason  given  being  that  if  the  justices  refuse  to  allow  the  rate 
there  can  be  no  appeal,  and  consequently  no  remedy,  the  Quarter  Sessions 
only  having  the  power  to  quash  or  amend  a  bad  or  defective  rate. 

Publication  of  Bate. — The  rate  being  made  and  allowed  must  be 
published  the  next  Sunday  after  it  has  been  allocated,  by  a  copy  being 
affixed  to  the  doors  of  churches,  etc.,  in  the  parish ;  and  where  there  is 
no  church  or  chapel,  the  copy  of  the  rate  must  be  affixed  in  some  public 
or  conspicuous  place  within  fourteen  days  of  its  being  made.  [Any  rate 
ordered  to  be  made,  assessed,  and  levied  under  the  same  provisions  as 
the  poor-rate  is  subject  to  the  same  conditions  of  publication  as  the  poor- 
rate  {Beeson  v.  Derby  Overseers,  1903,  1  L.  G.  R.  624;  89  L.  T.  47).] 

Inspection  of  Bate. — Every  inhabitant,  even  when  not  a  ratepayer, 
has  a  right  to  inspect  a  rate  for  a  fee  of  one  shilling,  and  to  have  a  copy 
at  the  rate  of  sixpence  for  every  twenty-four  names. 

Enforcing  the  Bate  hy  Distress. — A  person  who  objects  to  a  rate 
imposed  upon  him  has  two  remedies  open  to  him.  If  he  is  not  an  occupier 
of  rateable  property,  he  is  entitled  to  treat  the  rate  as  a  nullity.  The 
overseers  can  only  enforce  the  rate  by  a  summons,  and  it  is  then  open  to 
the  objector  to  show  that  he  is  not  liable  to  be  rated  at  all ;  and  the  magis- 
trates must  decide  this  question  in  the  first  instance,  and  if  they  refuse  to 
issue  their  warrant  of  distress  they  may  state  a  case,  or  if  they  refuse,  the 
overseers  may  go  to  the  Supreme  Court  to  compel  them  by  mandamus 
to  issue  their  warrant ;  and  in  the  same  way  if  the  magistrates  decide 
against  the  person  rated,  he  may  go  to  the  Supreme  Court,  or  he  may 
allow  the  distress  to  go  on  and  replevy  his  goods  and  bring  his  action, 
which  may  be  taken  up  to  the  House  of  Lords.  It  is  by  this  latter 
process  that  in  the  old  days  when  there  was  no  appeal  beyond  the  old 
Court  of  Queen's  Bench,  on  a  case  stated  on  appeal,  the  principal 
decisions  of  the  House  of  Lords  on  the  rating  of  public  trustees,  etc., 
were  obtained. 
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[Jurisdiction  of  Justices. — Where  part  of  the  rate  is  tendered  by  a 
person  summoned  the  justices  are  entitled  to  issue  a  distress  warrant  for 
the  recovery  of  the  whole  amount,  but  they  may  if  they  please  restrict 
the  warrant  to  the  unpaid  portion  {R.  v.  Gillespie,  [1904]  1  K.  B.  174 ; 
Ex  parte  Wiles,  1904,  90  L.  T.  225;  2  L.  G.  R  103).  No  appeal  to 
Quarter  Sessions  lies  against  an  order  by  justices  to  issue  a  distress 
warrant  for  the  poor-rate  before  the  distress  has  been  levied  {R.  v. 
London  JJ.,  [1899]  1  Q.  B.  532).  Where  a  question  of  retrospectivity 
arises  the  justices  have  jurisdiction  to  inquire  into  the  validity  of  the 
rate  {Cheney  v.  Tallowin,  [1904]  2  K.  B.  763).  Where  an  occupier  has 
removed  from  his  hereditament  during  the  period  covered  by  a  rate 
justices  have  jurisdiction  to  inquire  into  and  to  apportion  the  amount 
payable  {Davis  v.  Woodfield,  1900,  81  L.  T.  782;  Mansel  v.  Itchen 
Overseers,  [1906]  1  K.  B.  221). 

Distress. — For  excessive  and  illegal  distress  by  an  assistant-overseer, 
overseers  cannot  be  held  responsible  {Baker  v.  Wicks,  [1904]  1  K.  B.  743). 
As  to  the  scale  of  costs  for  distress  see  Hill  v.  Pannifer,  [1904]  1  K.  B. 
811,  overruled  by  Headland  v.  Coster,  [1906]  A.  C.  286  ;  Scott  v.  Denton, 
[1907]  A.  C.  456.  A  county  court  judge  has  jurisdiction  to  deal  with 
unreasonable  distress  for  rates  {R.  v.  Judge  Philhrick  and  Morey,  [1905] 
2  K.  B.  108).] 

Appeal. — If,  however,  the  ratepayer  is  in  the  occupation  of  rateable 
property,  but  objects  to  the  amount  at  which  he  is  assessed,  his  only 
remedy  is  to  appeal  to  the  next  practicable  Quarter  Sessions.  [As  to 
what  are  "  next  practicable  Sessions  "  see  R.  v.  Biggleswade  Union,  1869, 
21  L.  T.  494;  Uverpool  Gas  Co.  v.  Everton,  1871,  L.  K.  6  C.  P.  414; 
40  L.  J.  M.  C.  104;  Imperial  Hotels  Co.  v.  Christchurcli  Guardians,  [1905] 
2  K.  B.  239.]  In  order  to  do  this  he  must,  as  already  stated,  either  on 
the  valuation  list  or  after  the  making  of  the  rate,  have  given  notice  of 
objection  to  the  assessment  committee,  which  objection  the  committee 
must  have  heard  and  decided.  If  he  is  not  then  satisfied  he  can  appeal 
to  the  Special  or  Quarter  Sessions.  If  he  appeals  to  the  Special  Sessions, 
he  can  only  do  so  on  the  question  of  amount,  and  either  party  can  appeal 
from  the  Special  Sessions  to  the  Quarter  Sessions.  [Special  Sessions  are 
seldom  appealed  to,  except  by  an  objector  who  believes  he  has  a  chance 
of  favourable  consideration  from  local  justices.] 

[Any  person  aggrieved  apparently,  whether  a  ratepayer  or  not,  is 
-entitled  to  appeal  against  any  valuation  made  by  the  assessment  com- 
mittee {R.  V.  Brentford  Union,  1907,  96  L.  T.  504;  5  L.  G.  R  1188). 

The  hearing  and  determining  of  an  objection  to  the  valuation  list  by 
the  assessment  committee  is  a  condition  precedent  to  further  appeal. 
Even  if  the  case  be  hung  up  temporarily  by  the  committee  the  ratepayer 
must  wait  (Union  Assessment  Act,  1864,  s.  1;  Williams  v.  Bed7ninster 
Union,  1874,  1  Q.  B.  D.  503 ;  38  J.  R  374).  Every  subsequent  rate 
made  in  conformity  with  a  valuation  list  objected  to  when  first  published 
still  requires  a  new  objection  and  hearing  before  the  assessment  com- 
mittee in  order  to  entitle  an  objector  to  appeal  to  Quarter  Sessions 
(R.  V.  Essex  JJ,  [1902]  1  K.  B.  180 ;  following  R.  v.  Great  Western  Rly., 
1869,  L.  E.  4  Q.  B.  323  ;  20  L.  T.  481).  So  long  as  an  appeal  is  brought 
during  the  currency  of  a  rate,  and  without  unreasonable  delay,  even  if 
several  meetings  of  the  assessment  committee  have  been  held  and  a 
Quarter  Sessions  has  gone  by,  an  objector  may  still  go  before  the 
committee  and  then  appeal  to  Quarter  Sessions  (see  Imperial  and  Grand 
Hotels  Co.  V.  Christchurch  Guardians,  [1905]  2  K.  B.  239).] 
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Notice  of  Ajtpeal. — The  first  step,  whether  the  appeal  is  to  the  Special 
or  Quarter  Sessions,  is  to  give  notice  of  the  appeal — [twenty-one  days  to 
the  assessment  committee  (Act  of  1864,  s.  1) — counting  one  day  as 
inclusive  and  the  others  as  exclusive  {B.  v.  West  Riding  JJ,,  1833,  4  B. 
&  Ad.  685).  To  overseers  (or  parish  councils)  and  churchwardens 
(41  Geo.  III.  c.  23,  s.  4)  and  third  parties  (s.  6,  ibid.)  fourteen  clear  days 
(12  &  13  Vict.  c.  45,  s.  1)  exclusive  of  first  and  last  day  (M'Queen  v. 
Jackson,  [1903]  2  K.  B.  163). 

It  has  recently  been  a  matter  of  some  question  whether  notice  to  a 
parish  (or  borougli  under  certain  circumstances)  council  (in  lieu  of 
overseers)  is  a  condition  precedent  to  appeal.  A  distinction  is  drawn 
according  to  the  particular  Act  under  which  the  appeal  is  brought.  The 
question  is  not  without  difficulty,  and  until  a  higher  Court  has  expressed 
an  opinion  it  will  be  safer  to  give  the  notice  to  all  (see  H.  v.  Kent  JJ., 
1899,  80  L.  T.  622 ;  B.  v.  De  Grey,  [1900]  1  Q.  B.  521 ;  and  B,  v.  Tewkes- 
hury  JJ.,  [1903]  1  K.  B.  39).  All  these  notices  must  be  in  writing  and 
signed  by  the  appellant  or  his  attorney,  and  must  contain  substantially 
the  same  grounds  of  appeal  as  those  taken  before  the  assessment  com- 
mittee (Act  of  1864,  s.  1 ;  K  v.  London  JJ.,  [1897]  1  Q.  B.  433). 

Notices  must  be  served  {a)  on  the  assessment  committee — (1)  by 
leaving  at  clerk  to  guardians'  office ;  (2)  by  post,  addressed  to  assessment 
committee  at  clerk  to  guardians'  office ;  (3)  by  personal  service  on  clerk 
to  guardians ;  or  (4)  by  leaving  at  clerk's  usual  place  of  abode ;  {h)  on 
overseers  and  third  persons  by  leaving  at  place  of  abode  (Act  of  1862, 
s.  42).  Service  by  post  is  usually  employed  and  accepted,  but  there  is 
no  statutory  authority  for  it.  If  such  service  be  employed  an  acknow- 
ledgment should  always  be  obtained.]  In  addition,  notice  must  be  given 
to  the  Surveyor  of  Taxes  if  the  gross  estimated  rental  is  objected  to, 
and  if  the  rating  of  third  persons  is  objected  to,  notice  must  be  given 
to  such  third  persons.  It  is  best  to  give  notice  at  the  same  time  to  all 
parties,  and  as  the  greater  includes  the  less,  this  must  be  a  twenty-one 
days'  notice  of  grounds  of  appeal.  The  notice  of  appeal,  like  the  notice 
of  objection  to  the  committee,  must  specify  the  grounds  upon  which  the 
person  appeals. 

Entry  of  Appeal. — Many  Courts  of  Quarter  Sessions  require  an  appeal 
to  be  entered  before  the  day  of  hearing.  It  is  better  for  an  intending 
appellant  to  communicate  with  the  clerk  of  the  peace  so  as  to  know  what 
is  required. 

Hearing  of  the  Appeal. — The  appellant  is  limited  to  his  grounds  of 
appeal,  which  are  limited  to  his  grounds  of  objection  to  the  assessment 
committee.  He  may,  however,  at  the  hearing  abandon  some  of  the 
grounds  of  appeal.  [So,  too,  where  the  rating  authority  has  fixed  the 
amount  of  the  gross  estimated  rental  of  the  premises  rated  appearing  in 
the  rate  book,  it  will  be  bound  by  the  amount  so  fixed  and  cannot  bring 
evidence  to  show  such  sum  is  too  low  {Horton  v.  Walsall  JJjiion  Assess- 
ment Committee,  [1908]  2  Q.  B.  237). 

The  assessment  committee  cannot  appear  as  respondents  without  the 
consent  in  writing  of  a  majority  of  the  guardians  present  at  a  meeting 
of  the  guardians,  and  fourteen  days'  special  notice  of  such  meeting  need 
not  be  given  to  make  such  consent  valid  (Smith  v.  Leigh  Union,  [1904] 
1  K.  B.  484). 

For  questions  of  appeal  where  rates  are  levied  for  retrospective 
purposes  see  Keeton  Y.Sheffield  Coal  Co.,  [1901]  2  K.  B.  26;  Smith  v. 
Southampton  Corporation,  [1902]  2  K.  B.  244.]     Questions  arise  some- 
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times  as  to  which  side  has  to  begin,  but  this  is  generally  determined  by 
the  rules  of  the  sessions ;  also  as  to  what  counsel  are  to  be  employed, 
who  is  entitled  to  sum  up,  etc. 

Amendment  or  Quashing  the  Rate. — Formerly  the  Court  had  only  the 
power  of  dismissing  the  appeal  or  allowing  it,  and  quashing  the  rate. 
But  now  there  is  a  general  power  of  amendment  given  to  the  sessions, 
and  the  Special  Sessions  can  take  no  other  course,  as  they  can  only  deal 
with  the  particular  assessment  before  them,  and  that  only  on  the  ground 
of  amount.  The  Quarter  Sessions  are  still  able  to  quash  a  rate,  but  it  is 
a  most  inconvenient  course,  as  the  poor  have  to  be  provided  for,  etc.  So 
that  even  when  a  rate  is  quashed  the  amount  for  which  it  is  made  must 
be  paid  and  treated  as  credited  to  the  new  rate.  The  proper  course 
therefore  is,  if  possible,  to  amend  the  rate. 

Stating  a  Case  for  the  High  Court. — There  is  now  a  power  for  the 
sessions  to  state  a  case  for  the  High  Court,  which  comes  before  them  as 
an  appeal,  so  that  the  High  Court  may  go  into  the  matter  as  if  they 
were  the  Court  of  Sessions,  and  having  determined  what  is  to  be  done 
can  send  the  case  back  with  directions  to  the  sessions.  If  it  is  desired 
to  take  the  case  beyond  the  High  Court  it  was  formerly  held  that  it 
was  not  necessary  to  ask  for  leave ;  but  some  doubts  have  been  raised 
whether,  as  it  now  comes  before  the  High  Court  as  an  appeal  from  an 
inferior  Court,  it  is  not  necessary  to  ask  for  leave  to  appeal,  and  it  is 
therefore  necessary,  until  this  point  is  decided,  to  ask  for  such  leave. 
[A  special  case  may  be  stated  without  going  to  the  sessions,  but  this 
course  can  be  taken  only  by  consent  or  by  order  of  the  High  Court 
(12  &  13  Vict.  c.  45,  s.  11).] 

Costs. — The  sessions  have  discretionary  power  to  award  costs,  and 
these  usually  follow  the  event;  but  it  is  necessary  for  the  party  to 
whom  they  are  given  to  ask  the  other  side  to  consent  to  tax  out  of 
sessions.  If  such  consent  is  not  given,  the  Court  of  Sessions  should  be 
asked  either  to  give  a  lump  sum  or  to  adjourn  the  sessions  in  order  that 
the  costs  may  be  taxed ;  because,  strictly  speaking,  the  amount  of  costs 
to  be  allowed  must  be  determined  by  the  particular  Court  of  Sessions 
giving  them.  [Quarter  Sessions,  on  an  appeal  from  Special  Sessions 
under  sec.  6  of  the  Parochial  Assessments  Act,  1836,  6  &  7  Will.  iv. 
c.  96,  have  full  power  to  alter  or  vary  any  costs  awarded  at  Special 
Sessions  {R  v.  Cormvall  JJ.,  [1903]  2  K.  B.  178). 

County  Hate  Appeal. — On  an  appeal  to  Quarter  Sessions  under 
sec.  17  of  the  County  Eate  Act,  1852,  against  the  basis  or  standard  of 
the  county  rate,  the  Court  has  no  power  to  make  an  order  that  an 
alteration  of  the  basis  or  standard  shall  have  a  retrospective  etfect  (  West 
Riding  County  Council  v.  Middleton  Parish  Council,  [1906]  2  K.  B.  157).] 

Metropolitan  Rating. 

Valuation  Metropolis  Act. — The  procedure  in  the  metropolis  differs 
from  that  of  the  rest  of  England.  In  1869  an  Act  was  passed  for  the 
metropolis  which  introduced  very  important  changes  in  the  method  of 
rating.  An  attempt  was  made  to  apply  a  similar  method  to  the  rest  of 
the  country ;  but  owing  to  the  opposition  brought  against  the  measure 
it  was  not  proceeded  with. 

The  principal  difference  between  the  metropolitan  procedure  and 
that  under  the  general  law  is  that  in  ordinary  cases,  though  a  ratepayer 
might  object  to  a  valuation  list  before  the  assessment  committee,  he 
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had  to  wait  until  a  rate  was  actually  made  before  he  could  appeal  to 
the  sessions ;  but  he  was  not  bound  to  appeal  against  any  one  rate,  so 
that  if  by  any  accident  he  was  too  late  to  appeal  against  any  particular 
rate,  he  could  pay  that  and  appeal  against  the  next;  and  he  could 
also,  if  he  was  not  satisfied  with  the  decision  in  an  appeal,  keep  on 
appealing.  All  this  has  been  altered  in  the  metropolis;  where  the 
appeal  on  all  questions  of  value  is  to  be  against  the  valuation  list,  and 
there  is  no  appeal  against  a  rate,  where  the  amount  of  the  assessment, 
that  is,  of  the  poor  or  rateable  value,  is  disputed.  For  by  the  Act  the 
valuation  list  is  conclusive  on  this  point.  This  list  is  to  be  made  every 
five  years,  and  remains  in  force  for  five  years,  beginning  on  the  6th  of 
April.  The  list  is  to  be  brought  up  to  date  by  means  of  provisional 
and  supplemental  lists. 

The  provisional  list  is  to  show  alterations  that  have  taken  place  in 
the  year.  The  ratepayer  in  a  provisional  list  may  object  to  the  assess- 
ment committee,  but  cannot  appeal  against  a  provisional  list  in  the 
sessions.  He,  however,  has  a  right  of  appeal  against  the  next  supple- 
mental list,  which  must  include  all  the  provisional  lists  of  the  past  year, 
and,  if  he  gets  his  assessment  reduced,  allowance  is  to  be  made  to  him 
for  the  excess. 

The  supplemental  list  is  to  be  made  out  yearly  for  four  years  in  the 
same  way  as  the  valuation  list  is  to  be  made  in  the  fifth  year,  and  there 
is  the  same  right  of  appeal  against  the  supplemental  as  there  is  against 
the  full  list. 

If,  therefore,  any  property  is  built  or  otherwise  comes  into  existence 
during  the  year,  or  is  altered  in  value,  as  by  the  increase  or  falling-ofit' 
of  receipts,  etc.,  it  is  to  be  put  into  a  provisional  list.  If  the  overseers 
will  not  put  it  in,  a  mandamus  will  lie  to  compel  them  to  do  so.  If  they 
do  not  admit  that  any  such  allowance  has  taken  place,  the  best  way  is 
to  put  the  property  in  with  a  nominal  difference  of  value,  so  that  the 
real  fact  may  be  ascertained  on  the  appeal  against  the  supplemental  or 
full  list  in  the  following  year. 

The  particular  objection  to  the  system  created  for  the  metropolis 
is  that  no  provision  is  made  for  accident,  mistake,  absence  from  the 
country,  etc.,  which  may  prevent  a  person  appealing  in  time  against 
the  supplemental  or  full  list ;  in  which  case  he  is  bound  to  pay  on  the 
assessment  perhaps  for  five  years.  It  is  therefore  necessary  to  take  care 
when  a  person  intends  to  appeal  that  he  does  not  let  his  opportunity  slip. 

[As  to  the  type  of  buildings  "  let  out  in  separate  tenements,"  and 
consequently  not  within  the  limits  of  percentage  of  deduction  from  gross 
value  of  Sched.  III.  of  the  Act  of  1869,  see  Western  v.  Kensington 
Assessment  Committee,  [1907]  2  K.  B.  323.] 

Appeals  and  Notice  of  Objection. — The  lists,  supplemental  or  quin- 
quennial, are  to  be  made  and  deposited  before  the  1st  June,  and  notices 
of  objections  to  the  assessment  committee  are  to  be  given  before  the 
expiration  of  twenty-five  days.  The  assessment  committee  are  to  dis- 
pose of  the  objections  and  approve  provisionally  before  the  following 
1st  of  October.  The  list  is  then  sent  back  as  other  lists  are,  if  there 
have  been  any  alterations,  for  redeposit,  and  objections  to  the  altera- 
tions, which  are  to  be  heard  and  disposed  of  before  the  1st  November, 
on  which  day  the  list  is  to  be  finally  approved.  Notices  of  appeal  to 
Special  or  Quarter  Sessions  are  required  to  be  given;  but  if  from 
accident  or  mistake  these  notices  have  not  been  given,  the  justices,  if 
they  think  it  just,  may  order  them  to  be  given. 
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[The  assessment  committee  cannot  appear  as  respondents  to  an  appeal 
without  the  consent  of  the  borough  council,  and  if  they  do  appear  with- 
out such  consent  no  costs  can  be  recovered  against  them  (E.  v.  London  JJ., 
Ex  parte  St.  Georges,  Hanover  Square,  1907,  97  L.  T.  247 ;  5  L.  G.  E.  704).] 

Service  of  Notice  of  Appeal. — In  all  cases  service  must  be  on  the  clerk 
of  the  assessment  committee,  who  in  his  turn  is  to  serve  notice  of  appeal 
on  the  clerk  of  the  Special  or  Quarter  Sessions.  The  sessions  may  hear 
the  appeal  in  the  ordinary  way,  and  order  a  new  list  or  a  valuation  of  a 
particular  property,  etc.,  and  they  have  discretion  over  the  lists. 

Time  for  Service  of  Notice,  etc. — The  notices  of  appeal  to  Special 
Sessions  are  to  be  before  the  21st  day  of  November,  and  the  sessions 
are  to  decide  these  appeals  before  the  1st  of  January.  Notices  of  appeals 
to  the  Quarter  Sessions  are  to  be  made  before  the  14th  January,  and 
appeals  to  be  decided  before  the  31st  March,  and  the  new  list,  supple- 
mental or  quinquennial,  to  come  in  force  on  the  6th  April.  Special 
cases  may  be  stated  by  the  Court. 

It  has  been  held  that  these  terms  are  only  directory,  that  is,  they 
are  to  be  observed,  but  neither  the  supplemental  nor  quinquennial 
lists  depend  for  their  validity  upon  these  being  strictly  carried  out; 
in  practice  it  is  often  found  impossible  to  get  the  appeals  through  in 
the  time  allowed. 

[As  to  the  right  of  a  justice  who  is  a  member  of  a  rating  authority, 
and  liable  thereby  to  a  charge  of  bias,  to  sit  at  Quarter  Sessions  and  to 
hear  rating  appeals,  see  B.  v.  London  J  J.,  Ex  parte  South  Metropolitan 
Gas  Company,  1908,  24  T.  L.  E.  274. 

In  accordance  with  the  terms  of  the  London  Government  Act,  1899, 
a  scheme  has  been  prepared,  entitled  "  The  London  (Assessment  Com- 
mittees) Scheme,  1902,"  and  has  been  in  force  since  March  6,  1902  (see 
St.  E.  &  0.,  1902,  No.  210).  The  substance  of  the  scheme  is  given 
below : — 

By  various  Orders  in  Council  under  the  London  Government  Act, 
1899,  twenty-eight  metropolitan  boroughs  have  been  established,  and  a 
council  for  each  such  borough  has  been  established  and  incorporated. 

By  sec.  15  of  the  Act  the  Crown  in  Council  is  empowered  to  refer 
to  a  Committee  of  the  Privy  Council  the  appointment  of  commissioners 
to  prepare  such  schemes  as  are  required  for  carrying  the  Act  into  effect. 

By  sec.  13  of  the  Act  it  is  enacted  that  where  the  whole  of  a  poor 
law  union  is  within  one  borough  the  assessment  committee  shall,  not- 
withstanding anything  in  sec.  5  of  the  Valuation  (Metropolis)  Act,  1869, 
be  appointed  by  the  borough  council  instead  of  by  the  board  of  guardians, 
and  where  the  borough  comprises  the  whole  of  two  or  more  unions,  the 
council  shall  appoint  only  one  assessment  committee  for  those  unions, 
and  where  the  council  appoint  the  assessment  committee  the  town  clerk 
shall  act  as  the  clerk  to  that  committee. 

By  sec.  10  of  the  Act  it  is  enacted  that  where  any  of  the  Adoptive 
Acts,  or  any  local  or  other  Act,  does  not  extend  to  the  whole  borough, 
any  rate  required  to  meet  the  expenses  incurred  under  the  Act  shall, 
subject  to  the  provisions  of  any  scheme  under  the  Act,  be  levied  together 
witih,  and  as  an  additional  item  of,  the  general  rate  over  the  area  to 
which  the  Act  extends. 

1.  (1)  Subject  to  the  provisions  of  this  scheme,  in  cases  where  before 
the  passing  of  the  Act  an  assessment  committee  was  appointed  by  a 
board  of  guardians  and  by  virtue  of  the  Act  the  committee  is  appointed 
by  the  council  of  a  metropolitan  borough,  all  the  provisions  of  the 
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Valuation  (Metropolis)  Act,  1869,  and  the  enactments  incorporated 
therewith  or  amending  the  same,  shall  be  construed,  so  far  as  is  con- 
sistent with  the  tenor  thereof,  as  if  references  to  the  borough,  council, 
members  of  the  council,  town  clerk,  and  general  rate,  were  substituted 
for  references  to  the  union,  board  of  guardians,  guardians,  clerk  and 
assistant  clerk  of  the  board  of  guardians,  and  common  fund. 

(2)  The  assessment  committee  so  appointed  by  the  council  of  a 
metropolitan  borough  shall  be  entitled  to  have,  and  shall  have,  in  their 
possession  and  under  their  control  any  valuation  lists,  notices  of  objec- 
tion, returns,  and  other  documents  which  were  in  the  possession  or 
under  the  control  of  the  assessment  committee  appointed  by  the  board 
of  guardians. 

Provided  that  any  officer  authorised  by  the  board  of  guardians  in 
that  behalf/  shall  have  the  same  right  of  inspecting  and  taking  copies 
of,  and  extracts  from,  any  of  those  documents  without  payment  as  a 
Surveyor  of  Taxes  has  under  sec.  69  of  the  Valuation  (Metropolis)  Act, 
1869,  and  that  section  shall  apply  accordingly. 

2.  Where  the  council  of  a  metropolitan  borough,  as  successors  either 
of  a  board  of  guardians  or  of  a  vestry,  appoint  an  assessment  committee 
which  acts  for  part  only  of  the  borough,  and  an  assessment  committee 
appointed  by  a  board  of  guardians  acts  for  other  parts  of  the  borough, 
the  expenses  of  the  committee  appointed  by  the  borough  council  shall 
be  defrayed  by  the  council  out  of  a  rate  levied  together  .with,  and 
as  part  of,  the  general  rate  of  the  parishes  for  which  that  committee 
acts. 

3.  This  scheme  may  be  cited  as  the  London  (Assessment  Com- 
mittees) Scheme,  1902,  and  the  Interpretation  Act,  1889,  applies  for  the 
purpose  of  the  interpretation  of  this  scheme  as  it  applies  to  an  Act  of 
Parliament.] 

AuthorUies. — Ryde's  Bating,  1904  ed. ;  Castle's  Rating,  1903  ed. ; 
Boyle  and  Humphreys-Davies'  Principles  of  Bating,  1895  ed. ;  Clode's 
Bating  of  Bailways,  1899  ed. ;  Ryde  and  Konstam's  Bating  Appeals  ; 
and  Bell's  Forms  of  Appeal  in  Bating,  1903  ed. 


FORMS. 

[General  Note. — These  Forms  are  for  use  outside  the  Metropolis.  Forms 
VIII.  and  IX.  can  be  used  inside  the  Metropolis  also.  In  each  case 
every  usual  form  of  objection  has  been  given,  and  a  selection  of  the  special 
objections  suited  to  the  purpose  should  be  made.] 

I. 

Form  of  Notice  of  Appeal  to  Special  Sessions,^  against 

A  Rate. 

[Note. — It  is  doubtful  whether  Objections  12  ^o  38  can  be  taken  befwe  Special 
Sessions,  but  they  have  been  inserted  in  this  Fwin  to  facilitate  reference  to 
them  in  subsequent  Forms.] 

To  the  Assessment  Committee  ^  of  the  Union  in  the  County 

of  and  to  the  Churchwardens  ^  and  to  the  Overseers  of  the 
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Poor  ^  of  the  Parish  of  ,  in  the  said  union  [or  to  of 

^],  and  to  6  of  in  the  said 

parish. 

I,'^  ,  of  ,  in  the  said  parish,  being  a  person  aggrieved 

by  a  rate  made  for  the  relief  of  the  poor,  and  for  other  purposes  chargeable 
thereon,  according  to  law  made  on  the  day  of  19     , 

and  having  material  objections  to  the  sums  charged  to  certain  persons 
therein,^  and  having  given  notice  of  objection  to  you  the  said  Assess- 
ment Committee  to  the  valuation  list  of  the  said  parish  approved  by 
you,  and  having  failed  to  obtain  such  relief  as  I  deem  just,^  give  you 
notice  of  my  intention  to  appeal  against  the  said  rate  to  the  next  Special 
Sessions  to  be  holden  pursuant  to  the  provisions  of  the  Parochial  Assess- 
ments Act,  1836,  at  on  the  day  of  19  , 
for  the  hearing  of  such  appeals. 

And  the  grounds  ^^  of  my  appeal  are  as  follows  : — 

[Amaunt.] 

1.  That  the  valuation   in  respect   of   the   hereditament  numbered 

therein  is  unequal,!^  unfair,  and  incorrect. ^^ 

2.  That  in  respect  of  the  hereditament  numbered  therein 

I  am  assessed  at  too  great  a  sum. 

3.  That  my  gross  estimated  rental  is  assessed  at  too  great  a  sum. 

4.  That  an  insufficient  sum  has  been  allowed  by  way  of  deduction 

from  my  said  gross  estimated  rental. 

5.  That  my  rateable  value  is  too  high. 

6.  That  in  respect  of  the  hereditament  numbered  therein 

you,  the  said  ^^,  are  assessed  at  too  small  a  sum. 

7.  That  your^^  gross  estimated  rental  is  assessed  at  too  small  a  sum. 

8.  That  too  great  a  sum  has  been  allowed  by  way  of  deduction  from 

your  1^  gross  estimated  rental. 

9.  That  your  ^^  rateable  value  is  too  low. 

10.  That  the  said  list  has  not  been  amended  ^^  in  pursuance  of  a 

decision  of  justices   assembled   in    Quarter  Sessions   for  the 
County  of  ,  [or,  decision  of  the  Court  of  Quarter 

Sessions  for  the  Borough  of  ,   (in   the  County  of 

),  ovy  decision  of  justices  assembled  in  Special  Sessions] 
holden  at  in  the  said  county  [or  borough]  on  the 

day  of  19     J  whereby  my  assessment, 

numbered  in  the  said  list,  was  ordered  to  be  altered 

from  £  gross  [or,  rateable]  to  £  gross  [or,  rateable]. 

11.  That  the  assessment  of  the  property  numbered  therein 

was  made  on  an  erroneous  principle.^^ 
[Fariance  with  list.^^] 

12.  That  my  assessment  therein  is  not  in  accordance  with  that  in  the 

said  list. 
[Objections  to  validity  of  Zw/.^^] 
[Jurisdiction  of  person  making  list.'] 

13.  That  the  said  list  was  made  by  a  person  [or  persons]  not  duly 

authorised  by  law.^^ 

14.  That  the  Overseers  [add  and  Churchwardens,  if  the  list  purports  to 

he  made  by  them.     Add  also  or  some  of  them,  where  all  of  them 
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are  not  attacked]^  by  whom  the  said  list  purports  to  be  made, 
were  not  duly  appointed  according  to  law. 

15.  That  you,  the  said  Assessment  Committee,   at  the  time  you 

ordered  the  said  list  to  be  made  by  the  person  who  in  pur- 
suance of  such  order  purports  to  have  made  it  as  the  person 
so  appointed,  were  not  duly  constituted  an  assessment  com- 
mittee ^^  [or,  were  not  acting  as  an  assessment  committee  2^]. 

16.  That  you,  the   said   Assessment  Committee,  at  the  time   you 

ordered  the  said  list  to  be  made  by  the  person,  who  in  pur- 
suance of  such  order  purports  to  have  made  it  as  the  person 
so  appointed,  had  not  first  given  notice  to  the  Guardians  ^jJJi 
obtained  their  consent.^^ 
[Form.'] 

17.  That  the  said  list  is  not  in  the  form  prescribed  by  law.21 
[Non-observance  of  formalities.] 

18.  That    the    said    list   was    not    duly  deposited    according    to 

law.22 

19.  That  no  due  notice  of  deposit  of  the  said  list  was  given.^s 

20.  That  the  said  list  was  not  transmitted  to  the  Assessment  Com- 

mittee at  the  proper  time.^^ 

21.  That  no  notice  of  a  meeting  or  meetings  to  hear  objections  to 

the  said  list  was  published  at  the  time  or  in  the  manner 
required  by  law.^^ 

22.  That  no  meeting  or  meetings  to  hear  objections  to  the  said  list 

were  held  by  you  the  said  Assessment  Committee,  although 
proper  notice  of  objection  thereto  was  given.^*^ 
[Improper  pvcedure  by  Assessment  Committee.] 

23.  That  in  revising  the  said  list  you  improperly  delegated  your 

powers  therein. 2'' 

24.  That  you  the  said  Assessment  Committee,  in  revising  the  said 

list,  considered  objections  thereto  of  which  notice  had  not  pre- 
viously been  given,  although  the  consent  of  the  persons  entitled 
to  such  notice  had  not  been  obtained.^s 

25.  That  you  the  said  Assessment  Committee,  in  revising  the  said  list, 

dealt  with  objections  thereto  in  respect  of  matters  as  to  which 
you  had  previously  ordered  notice  of  objection  to  be  served 
on  certain  other  persons,  although,  in  fact,  such  notice  was  not 
served.29 

26.  That  you  the  said  Assessment  Committee,  in  revising  the  said 

list,  acted  on  the  valuation  of  a  valuer  appointed  by  you 
without  the  consent  of  the  guardians  having  been  first 
obtained.^^ 

27.  That  you  the  said  Assessment  Committee,  in  revising  the  said 

list,  acted  on  a  valuation  not  given  in  the  form  or  fulfilling  the 
requirements  of  sec.  4  of  the  Union  Assessment  Committee 
Act  1864.31 
[Refusal  of  right  of  inspection,  <&c.] 

28.  That  the  right  of  inspecting  *"j?  obtaining  copies  ^^^  extracts 

from  the  said  list  was  refused  to  persons  entitled  thereto. ^2 
[Re-deposit  and  subsequent  procedure.] 
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29.  That  you  the  said  Assessment  Committee  did  not  duly  approve 

the  said  list  previous  to  its  re-deposit.^^ 

30.  That  you  the  said  Assessment  Committee  did  not  duly  re-deposit 

the  said  list  as  revised  by  you.^* 

31.  \Tahe  ground  19  and  substitute  for  "deposit,''  re-deposit.] 

32.  [Take  ground  21  and  add  after  "  list,"  when  re-deposited.^^] 

33.  [Take  ground  22  and  add  after  "  list,"  when  re-deposited.^^] 

34.  [Take  ground  28  and  add  after  "  list,"  when  re-deposited. ^^J 

35.  That  you  the  said  Assessment  Committee  altered  the  said  list 

when  re-deposited  in  consequence  of  entertaining  objections 
other  than  those  to  alterations  made  before  re-deposit.^''' 

36.  [Take  grounds   23   to   27  inclusive,   and  add  after   "list,"  when 

re-deposited.] 

37.  That  you  the  said  Assessment  Committee  did  not  duly  approve 

the  said  valuation  list.^^ 

38.  That  you  the  said  Assessment  Committee  approved  the   said 

valuation  list  before  the  proper  time.^^ 
Dated  this  day  of  19     . 

Signed  by  and  on  behalf  of  the  above-named  .^^ 

General  Observations.  —  The  conditions  p-ecedents  to  appeal  are 
notice  of  objection  and  failure  to  obtain  relief  (U.  A.  C.  Amendment 
Act,  1864,  s.  1).  Notice  to  be  given  before  the  next  practicable  sessions. 
Length  of  Notice  to  Assessment  Committee — Twenty-one  days  "  previous  to 
tl)e  special  sessions"  (U.  A.  C.  Amendment  Act,  1864,  s.  1),  one  day 
being  reckoned  inclusively,  the  other  exclusively  (B.  v.  JVest  Riding  JJ., 
1833,  4  B.  &  A.  685).  To  the  Overseers,  Parish  Council,  Parish  Meeting, 
Collector,  or  person  hy  whom  the  rate  was  made — "  Seven  days  at  least " 
before  the  day  appointed  for  such  special  sessions  (Parochial  Assessment 
Act,  1836,  s.  6).  In  calculating  these  seven  days  the  day  for  giving 
notice  and  that  appointed  for  the  sessions  must  be  excluded  {R.  v. 
Shropshire  J  J.,  1838,  8  A.  &  E.  173 ;  Mitchell  v.  Foster,  1840,  12  A.  &  E. 
472).  Mode  of  service — See  Form  IV.  (General  Observations).  Notice  to 
Produce  Documents — See  Form  X. 

*  Parochial  Assessment  Act,  1836,  s.  6. 

2  Union  Assessment  Act,  1864,  s.  1. 

3  This  notice  must  not  be  served  on  churchwardens  if  the  parish  is  a  rural 
parish.  Sec.  5  (2)  of  the  Local  Government  Act,  1894,  takes  away  the  duties  of 
overseers  from  churchwardens  and  transfers  them  to  other  persons  appointed  to 
replace  the  churchwardens  in  their  duties.  As  to  urban  parishes,  concerning 
which  an  order  has  been  made  by  the  Local  Government  Board  under  sec.  33  (1) 
of  the  Act  of  1894  (supra),  that  sec.  5  (2)  of  the  Act  shall  apply,  t.e.  that  church- 
wardens shall  cease  to  act  as  overseers  in  such  urban  parishes,  there  is  some  doubt 
if  the  Board  has  power  to  make  the  order,  though  of  course  it  has  been  made 
frequently.  These  orders  confer  on  the  Council— (1)  appointment  of  overseers 
and  assistant  overseers,  (2)  revocation  of  such  appointments,  (3)  powers,  duties 
and  liabilities  of  overseers,  (4)  any  powers,  duties  and  liabilities  of  a  parish 
council.  There  exists,  however,  nothing  in  the  Act  which  expressly  authorises 
the  supression  of  the  churchwardens,  and  in  most  cases  it  is  usual  still  to  serve 
them  with  notices  of  appeal. 

4  Union  Assessment  Committee  Act,  1862,  s.  18  ;  U.  A.  C.  Amendment 
Act,  1864,  s.  1.  Where  there  is  a  parish  council,  notice  of  appeal  to  Special 
Sessions  against  the  rate  must  be  given  to  it.  This  applies  to  Quarter  Sessions 
also  (R.  V.  Tewhesburij,  [1903]  1  K.  B.  39).  Probably  also  notice  of  objections 
against  the  list  should  be  served  on  the  council  (Local  Government  Act,  1894, 
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s.  6  (1),  (c\  (i) ;  U.  A.  C.  Amendment  Act,  1864,  s.  1  ;  U.  A.  C.  Act,  1862,  s.  18). 
It  will  be  safer  to  serve  both  council  and  overseers,  and  also  churchwardens  if 
exrojfficio  overseers  (see  previous  note).  If  there  be  no  parish  council  and  the  parish 
meeting  has  had  parisn  council  powers  as  to  overseers  conferred  upon  it  by  the 
County  Council  (Local  Government  Act,  1894,  s.  19  (10)),  then  the  words 
"  parish  meeting "  must  replace  the  words  "  parish  council "  in  the  notice 
(subject,  of  course,  to  what  has  been  said  supra). 

*  The  collector  or  other  person  by  whom  the  rate  was  made  (Parochial 
Assessment  Act,  1836,  s.  6  ;  U.  A.  C.  Act,  1862,  s.  16). 

^  Any  third  person  whose  property  is  alleged  to  be  unfairly  or  incorrectly 
assessed  (U.  A.  C.  Act,  1862,  s.  18  ;  U.  A.  C.  Amendment  Act,  1864,  s.  I). 

^  If  the  objector  is  a  company,  some  person  duly  and  properly  authorised 
by  it  must  appear.     The  form  must  then  be  altered  to  "  I,  A.  B.,  of  , 

being  duly  authorised  by  the  Company,  Limited  [uHmtever  name  appears 

on  the  valuation  list],  which  said  company  is  aggrieved,  &c.,  .  .  .  hereby  give 
you  notice  on  their  behalf,  &c.,  .  .  ."] 

®  There  is  no  enactment  which  specifies  what  persons  may  appeal  to  Special 
Sessions,  and  therefore  (by  implication)  w^ho  may  give  this  notice  of  objection. 
The  Parochial  Assessments  Act,  1836,  which  gives  the  appeal  appears  to  create 
no  new  class  of  appellants,  but  only  a  new  tribunal.  As  the  Act  gives  a  special 
appeal  from  Special  Sessions  to  Quarter  Sessions,  it  impliedly  confines  the 
appeal  to  those  who  have  the  right  to  appeal  (on  questions  of  amount)  to 
Quarter  Sessions  (see  Poor- Relief  Act,  1743,  s.  4).  Overseers  do  not  appear  to 
possess  any  right  of  appeal  to  Special  Sessions,  as  they  are  only  interested  in 
the  valuation  list  and  not  as  to  who  are  able  to  pay  the  rate. 

^  The  notice  must  contain  such  facts  as  show  that  the  objector  is  aggrieved 
{R.  V.  West  Riditiy  JJ.,  1828,  1  Man.  &  Rv.  547  ;  R.  v.  Blackawton,  1830,  8  L.  J. 
(0.  S.)  M.  C.  123  :  R.  v.  Essex  JJ.,  1827,  5  L.  J.  (0.  S.)  M.  C.  65). 

i<^  Naturally,  only  such  grounds  as  are  appropriate  will  be  taken,  but  it  must 
be  remembered  that  a  ground  which  is  not  taken  in  a  notice  of  objection  cannot 
afterwards  be  raised  on  appeal. 

11  Inequality  is  not  a  question  for  the  Committee,  but  being  a  ground  of 
appeal  must  be  put  in  the  notice  of  objection  (see  U.  A.  C.  Act,  1862,  s.  18). 

1^  U.  A.  C.  Act,  1862,  s.  18.  This  should  always  be  inserted  as  a  useful  and 
comprehensive  general  ground. 

1^  I.e.  the  third  person  whose  assessment  is  complained  of. 

i"!  Those  in  charge  of  the  rate-books  are  required  to  amend  them  in  pur- 
suance of  an  order  to  that  effect  by  the  justices,  and  this  refers  to  the  case  of 
a  former  successful  appeal  where  consequent  amendment  has  not  been  made 
(U.  A.  C.  Act,  1862,  s.  22). 

1^  In  view  of  the  statutory  directions  for  ascertaining  value,  this  is  hardly 
likely  to  arise  in  practice  (see  Hortoti  v.  Walsall  Assessment  Committee,  [1898] 
2  Q.  B.,  at  p.  242). 

i«  U.  A.  C.  Act,  1862,  s.  28. 

I''  The  Special  Sessions  can  deal  only  with  the  value  of  hereditaments  and 
not  with  questions  of  liability  to  be  rated  (Parochial  Assessment  Act,  1836,  s.  6). 
Therefore  it  is  doubtful  whether  questions  as  to  the  validity  of  the  list  on 
M^hich  the  rate  is  based  can  be  entertained  at  Special  Sessions.  Sec.  6  of  the 
Act  seems  to  exclude  any  inquiry  except  as  to  the  amount  of  the  assessment. 
But  the  section  is  dealing  with  particular  hereditaments,  and  seems  to  contrast 
inquiry  as  to  their  peculiar  liability  to  be  assessed  at  all  and  inquiry  into  the 
amount,  assuming  liability,  at  which  they  ought  to  be  assessed.  A  particular 
hereditament  may  not  be  liable  by  reason  of  non-occupation,  exemption  by 
statute  or  otherwise,  and  on  other  grounds  peculiar  to  itself,  any  decision  on 
the  matter  leaving  unaft'ected  the  liability  of  the  other  hereditaments  comprised 
in  the  list.  If  this  view  be  correct,  an  objection  impugning  the  validity  of  the 
list  itself,  and  consequently  affecting  every  assessment  embodied  in  it,  would 
seem  to  be  available  before  Special  Sessions.  And  as  no  ground  of  objection 
can  be  taken  on  appeal  which  has  not  been  previously  taken  by  way  of  objec- 
tion to  the  valuation  list,  whether  the  Committee  can  deal  with  it  or  not, 
these  objections  must  be  inserted. 

1^  Persons  other  than  the  overseers  might  (though  it  is  improbable)  make  a 
pretended  list. 

19  U.  A  C.  Act,  1862,  ss.  16,  26. 

20  The  order  was  not  made  by  the  majority,  or  when  less  than  three  were 
present,  &c.  (U.  A.  C.  Act,  1862,  s.  9). 
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21  U.  A.  C.  Act,  1862,  sched.  ;  Agricultural  Eates  Act,  1896,  s.  5  (extended 
to  1910  by  5  Edw.  vii.  c.  8)  ;  and  in  the  case  where  there  is  agricultural  land 
in  the  parish  the  Agricultural  Rates  Order,  1896,  Art.  16,  Sched.  W.  See  also 
as  to  signature  and  declaration,  U.  A.  C.  Act,  1862,  ss.  14  and  18. 

-2  U.  A.  C.  Act,  ]862,  ss.  17,  21. 

23  U.  A.  C.  Act,  1862,  ss.  17,  27. 

24  U.  A.  C.  Act,  1862,  s.  17.  See  also  Reigate  Union  v.  Sotith-Eastern  Rly. 
Co.,  [1894]  1  Q.  B.  411. 

2s  U.  A.  C.  Act,  1862,  s.  19. 

26  This  objection  is  not  available  until  after  re-deposit,  as  up  to  that  time 
the  Committee  may  still  hold  a  meeting.  The  objection  can  be  given  at  any 
later  time,  e.g.  after  approval.     See  U.  A.  C.  Act,  1862,  s.  19. 

27  Sec.  20  of  the  U.  A.  C.  Act,  1862,  empowers  the  Assessment  Committee, 
with  the  consent  of  the  guardians,  to  appoint  a  person  to  value  the  rateable 
hereditaments,  or  to  take  such  other  means  as  they  may  think  necessary  for 
ascertaining  the  correctness  of  the  valuation.  Though  the  Committee  are 
authorised  to  resort  practically  to  any  evidence  they  may  deem  necessary, 
nevertheless  they  are  not  entitled  to  delegate  their  power  to  decide  on  evidence. 
Their  powers  are  statutory,  and  they  have  no  powers  of  delegation  not  derived 
from  the  statute  itself  (see  Leicester  Waterworks  Co.  v.  Barroiu-on-Soar  Union,  1878, 
4  Q.  B.  D.  18). 

28  This  objection  can  be  taken  only  after  a  meeting  has  been  held.  It  is 
doubtful  whether  the  whole  list  would  be  invalidated  imless  there  were 
numerous  cases  (see  U.  A.  C.  Act,  1862,  ss.  19  and  20  as  to  the  Committee's 
power  of  acting  on  its  own  initiative  ;  see  also  B.  v.  London  J  J.,  [1897]  1  Q.  B. 
433). 

29  U.  A.  C.  Act,  ss.  19,  20.  Probably  not  a  good  ground.  The  Committee 
orders  the  notice  to  be  served  when  it  thinks  fit,  and  omission  to  insist  on 
obedience  to  it  may  indicate  a  change  of  mind  on  its  part,  and  in  nearly  every 
case  would  only  allect  individuals. 

30  U.  A.  C.  Act,  1862,  ss.  16,  20,  26.  This  ground  is  probably  bad  (see 
note  27). 

31  Where  a  valuer  has  been  appointed  ;  but  see  also  note  27. 

32  U.  A.  C.  Act,  1862,  ss.  17,  23.  Cp.  Poor  Rate  Act,  1743,  ss.  2,  3,  and 
Parochial  Assessment  Act,  1836,  s.  5,  applicable  (by  implication)  after  re-deposit 
(s.  21,  U.  A.  C.  Act,  1862).  This  ground  could  be  taken  only  if  there  has  been  a 
general  refusal  to  allow  inspection,  &c.,  as  individual  refusals  are  dealt  with  else- 
where (see  Obj.  3  in  Form  IV.).  Nothing  is  said  in  the  statute  as  to  the  penalty  for 
refusal  to  allow  inspection,  nor  is  the  penalty  payable  in  the  case  of  a  refusal 
to  allow  inspection  of  a  rate  (see  Poor  Rate  Act,  1743,  s.  3,  and  Parochial 
Assessment  Act,  1836,  s.  5)  enforceable  for  refusal  in  the  case  of  a  valuation 
list,  unless  the  words  in  sec.  17  of  the  U.  C.  A.  Act,  1862,  "shall  have  the  same 
right "  include  also  the  same  remedy.  As  a  person  cannot  object  to  assessments 
in  a  list  he  has  not  seen,  it  seems  just  that  he  should  not  be  bound  by  it  until 
he  has  seen  it  (see  Reigate  Union  v.  SoutJi-Eastern  Rly.  Co.,  [1894]  1  Q.  B.  411). 

33  U.  A.  C.  Act,  1862,  s.  19. 

34  U.  A.  C.  Act,  1862,  s.  21  (and  see  R.  v.  Chorlton  Union,  [1872]  L.  R. 
8  Q.  B.  5).  This  does  not  apply  when  the  alteration  has  been  made  on  an 
objection  under  sec.  1  of  the  U.  A.  C.  Amendment  Act,  1864,  "at  any  time," 
and  after  the  list  has  been  approved  {R.  v.  Edmonds,  1874,  L.  R.  9  Q.  B.  598). 
It  is  the  duty  of  the  overseers,  not  of  the  clerk  to  the  Committee,  to  re-deposit 
and  give  notice  (R.  v.  Chorlton-on-Medlock,  1865,  35  L.  J.  M.  C.  56).  This, 
however,  cannot  affect  the  objector. 

36  U.  A.  C.  Act,  1862,  ss.  17,  21. 

3<5  This  right  seemed  to  be  implied,  because  otherwise  a  ratepayer  would  not 
know  if  any  alteration  had  been  made  ;  and  because  (perhaps)  objectors  can  be 
made  at  this  stage  to  assessments  other  than  those  altered  by  the  Committee 
(see  also  note  32,  .mpra). 

37  It  is  doubtful  whether  the  Committee  can  entertain  such  objections  (see 
Valuation  (Metropolis)  Act,  1867,  s.  42  (7),  which,  in  the  metropolis  does  not 
seem  to  give  such  power).  Probably  not  a  good  objection  to  the  validity  of  the 
list,  in  view  of  the  Committee's  powers  under  sec.  20,  and  as  only  affecting 
individuals  as  far  as  this  notice  is  concerned. 

38  In  Reigate  Union  v.  South- Eastern  Rly.  Co.,  [1894]  1  Q.  B.  411,  the  list  was 
approved  before  the  expiration  of  twenty-eight  days  after  notice  of  deposit,  the 
time  within  which  notice  of  objection  can  be  given,  and  was  held  invalid  in 
consequence. 


350  EATING— FORMS 

30  The  appellant  may,  of  course,  sign  for  himself  (Summary  Jurisdiction 
Act,  1879,  8.  31  (7)).  As  any  agent  (though  neither  counsel  nor  solicitor)  may 
appear  before  the  Assessment  Committee  in  support  of  the  objection  (R.  v. 
St.  Mary  Abbot's,  Kensington,  [1891]  1  Q.  B.  378),  he  may  probably  sign  the 
notice.  The  clerk,  cScc,  of  a  parish  or  borough  council,  or  the  agent  of  a  com- 
pany, should  sign  his  own  name,  and  add  his  qualification  to  sign,  also  stating 
that  he  does  so  "  by  and  on  behalf  of  the  said,  &c."     A  solicitor  signs  as  agent. 


11. 

Form  of  Notice  of  Appeal  against  a  Eate  from  Special 
Sessions  to  Quarter  Sessions. 

Note. — This  Form  is  given  on  the  assumption  that  the  Summitry  Jurisdiction 
Act,  1879,  s.  31,  as  amended  by  sec.  4  and  schedule  of  the  Summary 
Jurisdiction  Act,  1884,  does  not  regulate  the  procedure.^  See  Form  HI. 
on  the  assumption  that  it  does. 

To  .2 

Take  notice  that  I  [or  "  we  "]  ,  being  desirous  of  impugn- 

ing  the  decision  ^  of  the  justices  sitting   in  Special  Sessions   bolden 
pursuant  to  the  provisions  of  the  Parochial  Assessment  Act,  1836,  at 
on  the  day  of  19       »  for  the  hearing 

of  appeals  against  rates  by  which  my  [or  "  our  "]  appeal  against  a  rate 
made  on  the  day  of  19        for  the  relief  of  the 

poor  and  for  other  purposes  chargeable  thereon  according  to  law  was 
dismissed  [or  "dealt  with"],  do  intend  to  appeal  therefrom  to  the  next 
General  Quarter  Sessions  of  the  Peace  to  be  holden  at  in  the 

County  of  [or  "  Borough  of  in  the  County  of 

"],  and  that  the  matter  and  cause  of  my  appeal  are :  ^ 

1.  That  the  said  justices  had  no  jurisdiction  to  deal  with  the  subject- 

matter  of  the  said  decision.^ 

2.  That  the  said  justices  in  referring  the  said  appeal  to  arbitration 

had  no  jurisdiction. 

3.  That   the  said  decision   ["  that,  &c."  {specifying  decision  where 

part  only  is  appealed  against)]  was  wrong  in  law. 

4.  That,  (fee.  ["  that,  &c."  see  Obj.  3]  was  wrong  in  fact.^ 

5.  That  evidence  was  admitted  [or  "  excluded  "]  by  the  said  justices 

which  ought  not  to  have  been  admitted  [or  "excluded  "]. 

6.  That  a  wrong  principle  of  valuation  was  adopted  by  the  said 

justices.*^ 

7.  That  the  said  decision  ["that,  &c.,"  see  Obj.  3]  was  against  the 

weight  of  evidence. 

8.  That  ,  one  of  the  said  justices,  was  disqualified  from 

acting  on  the  said  appeal.^ 

9.  That  the  amendment  purporting  to  be  in  respect  of  the  property 

numbered  in  the  said  rate  was  not  made  according 

to  law.'^ 

Dated  the  day  of  19      . 

Signed  by  and  on  behalf  of  the  above-named  .8 


» 
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[General  Observations. — Time  fm-  giving  Notice.— "W\th\n  fourteen 
days  after  the  same  {i.e.  the  decision)  shall  have  been  made  "  (Par.  Ass. 
Act,  1836,  s.  6).  The  day  on  which  the  decision  is  given  must  not  be 
reckoned.  Therefore,  notice  must  be  given  at  latest  on  the  fourteenth 
day  (Eohinson  v.  JVaddingtmi,  1849,  13  Q.  B.  753 ;  18  L.  J.  Q.  B.  250). 

To  what  Sessions. — Local  jurisdiction  of  Quarter  Sessions.  Outside 
the  Metropolis.  Generally,  the  appeal  is  taken  to  the  Quarter  Sessions 
(borough  or  county)  having  jurisdiction  over  the  parish  against  whose 
rate  the  appeal  lies  (Poor  Relief  Act,  1743,  s.  4).  And  where  a  corpora- 
tion or  franchise  does  not  have  more  than  six  justices  of  the  peace  and 
does  not  have  jurisdiction  or  authority  over  two  or  more  whole  parishes 
or  wards  contained  within  such  corporation  or  franchise,  appeal  may  be 
to  the  Quarter  Sessions  for  the  county,  riding,  or  division  wherein  such 
corporation  or  franchise  is  situate.  (Qucere  if  this  applies  where  there  is 
a  recorder.)  This  does  not  apply  to  a  city  or  town  corporate  being  a 
county  of  itself. 

By  the  Poor  Law  Amendment  Act,  1867,  30  &  31  Vict.  c.  106,  s.  27, 
"  Where  a  union  extends  into  several  distinct  jurisdictions,  every  matter, 
act,  charge  or  complaint  by  which  the  guardians  thereof  are  affected,  or  in 
which  they  have  any  interest,  shall,  for  the  purpose  of  jurisdiction,  be 
deemed  to  arise  or  exist  equally  throughout  the  union."  An  appeal 
against  a  rate  is  a  matter ;  it  affects  the  guardians  because,  the  valuation 
list  being  altered  on  an  amendment  of  the  rate,  the  contributions  of  the 
parish  to  the  common  fund  will  thereby  be  affected,  the  liabilities  of 
other  parishes  affected,  and  questions  of  the  relative  solvency  thereof 
raised.  And  the  Assessment  Committee  (a  committee  of  the  guardians) 
may  appear  as  respondents  on  an  appeal  against  a  rate  in  the  name  of 
the  guardians,  and  may  have  to  pay  costs  to  the  appellant ;  they  may 
thus  (though  by  a  voluntary  act)  be  "affected"  by  the  appeal.  Apparently, 
therefore,  an  appeal  against  the  rate  of  a  parish  in  a  union  may  be  taken 
to  any  Quarter  Sessions  having  jurisdiction  over  any  parish  in  that 
union.  See  East  and  West  Junction  Ely.  Co.  v.  Stratford-on-Avon  Union 
(reported  in  Ryde  on  Eating,  p.  522) ;  E.  v.  Eaton,  1881,  8  Q.  B.  D. 
158.  But  in  an  appeal  from  Special  to  Quarter  Sessions  the  above 
section  will  not  (probably)  apply,  and  the  ordinary  rule  will  obtain  (see 
E.  v.  Staffm-dshire  JJ.,  1872,  L.  R.  7  Q.  B.  288). 

Length  of  Noticce. — For  the  overseers,  parish  council,  &c.,  and  third  person. 

They  must  receive  fourteen  clear  days'  notice  (Quarter  Sessions  Act, 

1849,  s.  1),  which  must  intervene  between  that  on  which  the  notice  is 
given  and  the  first  day  of  sessions  {E.  v.  Hereford  J  J.,  1820,  3  B.  &  Aid. 
581 ;  E.  V.  Shropshire  JJ.,  1838,  8  A.  &  E.  173).  Latest  time  therefore 
will  be  on  the  fifteenth  day  before  such  first  day.  Same  time  for 
Assessment  Committee,  though  see  sec.  1  of  the  U.  A.  C.  Amend.  Act, 
1864.  This  seems  to  apply  only  to  appeals  direct,  but  if  it  apply  to 
all  appeals  a  twenty-one  days  notice  must  be  given. 

[As  to  mode  of  service,  see  Form  IV.  {General  Observations),] 

1  It  is  submitted  that  the  Summary  Jurisdiction  Act  does  not  apply.  Sec. 
31  applies  to  appeals  from  the  "  conviction  or  order  of  a  Court  of  summary 
jurisdiction"  authorised  "by  this  Act  {i.e.  the  S.  J.  Act,  1879)  or  any  future 
Act  "  and  therefore  did  not  apply  to  these  appeals  from  Special  Sessions  under 
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the  Parochial  Assessment  Act,  1836.  But  by  sec.  4  and  schedule  of  the 
Summary  Jurisdiction  Act,  1884,  tliese  last  seven  words  were  struck  out,  and 
thus,  if  these  appeals  are  appeals  from  a  conviction  or  order  of  a  Court  of 
summary  jurisdiction,  sec.  31  clearly  applies  : — 

(a)  it  is  submitted  that  the  decision  of  Special  Sessions  is  not  an 
"order"  (it  is  clearly  not  a  conviction).  Both  m  sec.  6  of  the  Parochial 
Assessment  Act,  1836,  dealing  with  these  appeals,  and  sec.  22  of  the  Union 
Assessment  Committee  Act,  1862,  directing  alteration  in  valuation  list  corre- 
sponding with  the  alteration  made  at  sessions  in  the  rate,  speak  of  the 
"decision,"  not  "order,"  of  the  justices.  In  fact,  they  do  not  make  an 
"order."  They  decide  whether  hereditaments  have  been  properly  valued  or 
not,  and  must  themselves  amend  the  rate  (Par.  Ass.  Act,  1836,  s.  7,  and 
Poor  Rate  Act,  1801,  s.  1).  They  cannot  order  it  to  be  paid.  In  Boulter  v, 
Ke7it  JJ.^  1897,  A.  C,  at  pp.  567  and  568,  it  was  held  that  "  order  "  was  used 
in  sec.  31  of  the  Summary  Jurisdiction  Act,  1879,  in  its  technical  sense  of  a 
judgment  following  a  "complaint,"  while  in  Wheeler  v.  Overseers  of  Burmington^ 
1860,  29  L.  J.  M.  C.  175  ?i.,  it  was  held  that  an  appeal  to  Special  Sessions  is  not 
a  "complaint." 

(&)  Even  if  the  decision  be  an  "  order  "  it  is  submitted  that  Special  Sessions 
are  not  a  Court  of  summary  jurisdiction.  By  sec.  50  of  the  Summary  Jurisdic- 
tion Act,  1879,  "Court  of  summary  jurisdiction"  meant  "any  justice  or 
justices  of  the  peace  or  other  magistrates  by  whatever  name  called  to  whom 
jurisdiction  is  given  by,  or  who  is,  or  who  are  authorised  to  act  under  the 
Summary  Jurisdiction  Acts  or  any  of  such  Acts.  This  section  was  repealed  by 
sec.  41  and  schedule  of  the  Interpretation  Act,  1889,  and  sec.  13  (11)  defined 
Court  of  Summary  Jurisdiction.  Following  sec.  50,  supra,  as  far  as  "Acts,"  it 
added  "whether  in  England,  Wales,  or  Ireland,  and  whether  acting  under 
the  Summary  Jurisdiction  Acts,  or  any  of  them,  or  under  any  other  Act,  or  by 
virtue  of  his  commission,  or  under  the  common  law."  It  was  held  by  Lord 
Davey  in  Boulter  v.  Kent  JJ.,  supra,  at  p.  573,  that  "acting"  meant  "exercis- 
ing summary  jurisdiction,"  Lord  Halsbury,  at  p.  563,  said:  "The  words 
'summary  jurisdiction  '  appear  to  me  to  refer  to  a  procedure  primarily,  at  all 
events,  criminal,  wherein  the  Court  .  .  .  has  the  power  to  deal  with  an  oftence 
without  those  provisions  which  the  original  constitution  of  this  country 
enforced "  (e.g.  indictment).  In  the  same  way  some  civil  remedies  may  l)e 
pursued  without  the  long  procedure  of  an  action  or  plaint.  But  there  is 
nothing  essentially  different  in  the  proceedings  at  Special  Sessions  from  those  at 
Quarter  Sessions  ;  the  same  preliminary  steps — objection  before  the  Committee 
and  notice  of  appeal— must  be  taken.  "  Summary  "  jurisdiction  is  contrasted 
with  "  non-summary  "  jurisdiction,  e.g.  that  of  Quarter  Sessions.  But,  as  shown 
above,  the  procedure  at  Special  and  Quarter  Sessions  is  almost  identical.  Again, 
a  Court  of  Summary  Jurisdiction  summons  parties  before  itself  on  complaint, 
while  the  appellant  himself  cites  the  other  party  before  sessions. 

2  The  person  or  persons  in  whose  favour  the  decision  of  Special  Sessions  was 
made  (Par.  Ass.  Act,  1836,  s.  6).  Omission  to  give  notice  to  parish  council 
held  fatal  (at  Wiltshire  Quarter  Sessions  before  Lord  Ludlow,  L.J.,  and  others) 
(Hancock  v.  Bradford-on-Avon  Union  Poor  Law  Officers'  Journal  for  Nov.  5, 
1897  ;  Ryde  on  Eating,  502  (n.).  This  note  also  applies  to  Form  III. 
^  Parochial  Assessments  Act,  1836,  s.  6. 

*  As  (1)  a,  party,  or  even  a  member  of  the  Board  of  Guardians,  although  not 
of  the  Assessment  Committee.  A  justice,  appellant  in  a  similar  case  before  the 
same  session,  was  held  disqualified  (B.  v.  Great  Yarmouth  JJ.,  1882,  8  Q.  B.  D. 
525) ;  (2)  a  ratepayer,  probably  not  good.  E.  v.  Eecorder  of  Cambridge,  1857, 
8  E.  &  B.  637,  though  not  overruled  by  E.  v.  Bolinghrohe,  [1893]  2  Q.  B.  347,  and 
Ex  parte  Overseers  of  Workington,  [1894]  1  Q,  B.  416,  seems  in  conflict  with  them 
on  this  point  (see  also  E.  v.  Essex  J  J.,  1816,  5  M.  &  S.  573)  ;  (3)  biassed,  being 
interested  in  the  result,  in  a  case  not  dealt  with  by  the  Statutes  (Justices' 
Jurisdiction  Act,  1742,  and  U.  A.  C.  Amend.  Act,  1864,  s.  6). 
^  Wrong  by  reason  of  clerical  errors. 
6  See  note  15  to  Form  I. 

■^  E.g.  not  by  the  sessions  themselves,  but  after  they  have  been  dissolved. 
It  is  submitted  that  they  cannot  delegate  their  powers  given  by  sec.  6  of  the 
Parochial  Assessment  Act,  1836,  and  sec.  1  of  the  Poor  Rate  Act,  1801.  But  if 
the  only  thing  done  is  the  mere  alteration  of  the  figures  in  accordance  with 
their  judgment,  this  would  probably  be  held  to  be  merely  a  ministerial  act,  and 
not  void  (see  this  distinction  in  E.  v.  Long,  1841,  10  L.  J.  M.  C.  124).     The 
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Court  ceases  to  be  such  when  the  sessions  are  over  (ibid.),  but  if  regularly- 
adjourned,  acts  done  by  its  delegates  and  confirmed  at  the  adjourned  meeting 
are  good  (R.  v.  Phillips,  1873,  29  L.  T.  100 ;  R.  v.  Hampshire  JJ.,  1864,  33 
L.  J.  M.  C.  104  ;  Midland  Rly.  v.  Edmonton  Union,  1893,  63  L.  J.  M.  C.  38). 
But  see  Lord  Halsbury's  judgment  in  the  same  case  on  appeal  in  1894,  64 
L.  J.  Q.  B.,  at  p.  115 ;  and  also  R.  v.  MoHlock,  1845,  7  Q.  B.  459. 
8  See  note  39  to  Form  I. 


III. 

Form  of  Notice  of  Appeal  against  a  Eate  from  Special 
Sessions  to  Quarter  Sessions.^ 

[Note. — This  form  is  given  on  the  ass^Jimption  that  the  Summary  Jurisdiction 
Act,  1879,  s.  31,  as  amended,  regulates  the  procedure.'^  See 
Form  II.  on  opposite  assumption.'] 

To  3  and  to  clerk  to  the  justices  of  the  Petty 

Sessional  Division  of  in  the  County  of  \or  "  of  the 

Borough  of  in  the  County  of  "]  assembled  at  Special 

Sessions  pursuant  to  the  provisions  of  the  Parochial  Assessments  Act, 
1836. 

This  is  to  give  you  and  each  and  every  of  you  notice  that  I  [or 
'*  we "],  being  desirous  of  impugning  the  decision  of  the  said  Special 
Sessions  given  on  the  day  of  19     ,  by  which  my 

appeal  against  a  rate  made  on  the  day  of  19     for  the 

relief  of  the  poor  and  for  other  purposes  chargeable  thereon  according 
to  law  was  dismissed  [or  "  dealt  with  "],  do  intend  at  the  next  General 
Quarter  Sessions  of  the  Peace  to  be  holden  at  in  and  for  the 

said  ["  county  "  or  "  borough  "]  to  appeal  against  the  same,  and  that  the 
matter  [or  "cause"]  of  such  appeal  are.^ 

[Grounds  of  appeal  as  in  Form  II.] 

Dated  the  day  of  19     . 

*  Signed  by  and  on  behalf  of  the  above-named 

General  Observations. — See  those  to  Form  II. 

^  Parochial  Assessment  Act,  1836,  s.  6. 

2  See  note  1  to  Form  II. 

3  See  note  2  to  Form  II. 
*  See  note  39  to  Form  I. 


IV. 

Form  of  Notice  of  Objection  to  a  Valuation  or  Supplemental 
Valuation  List  as  a  Preliminary  to  Appeal  against  a  Eate 
TO  Quarter  Sessions. ^ 

To  the  Assessment  Committee  ^  of  the  Union  in  the  County 

of  ,  and  to  the  Churchwardens  ^  and  Overseers  of  the  Poor'^  of 

the  Parish  of  in  the  said  Union,  and  to  ^  of 

in  the  said  parish. 

I,  ^,  of  ,  in  the   said   parish,   being  a  person 

aggrieved  by  the  valuation   [or   supplemental  valuation]  list  thereof,'' 
hereby  give  you  notice  of  objection  thereto  on  the  following  grounds  : — 

vol.  xii.  23 
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[Amount] 

1.  [Grounds  1  to  11  inclusive  in  Form  I.] 

[Validity  of  list.] 

2.^  That  our  name  ought  to  be  struck  out  of  the  said  list,  in  that 
no  such  notice  as  is  required  by  law  was  given  to  us  of  the 
sum  set  down  on  the  said  list  as  the  rateable  value  of  the  pro- 
perty purporting  to  be  occupied  by  us,  although  we  have  no 
office  or  place  of  business  in  the  said  parish.^ 


That,  &c.  (see  Obj.  2),  in  that  I  being  entitled  to  inspect 


and 
or 

obtain  copies  ^^^  extracts  from  the  said  list  was  not  allowed  to 
do  so.^^ 

4.  That,  &c.  (  see  Obj.  2),  in  that  you  the  said  Assessment  Committee 

considered  objections  to  the  said  list,  of  which  notice  had  not 
been  previously  given  to  me,  although  I  did  not  consent 
thereto.ii 

5.  That,  &c.  {see  Obj.  2),  in  that  you  the  said  Assessment  Committee 

considered  objections  to  the  said  list,  in  respect  of  which  you 
had  ordered  notice  of  objection  to  be  served  on  me,  although 
in  fact  no  such  notice  was  served  on  me.^^ 

6.  [Grounds  13  to  38  inclusive  in  Form  I.] 
[Omission.] 

7.  That  a  certain  rateable  hereditament,  known  as  in 

the  said  parish,  is  omitted  from  the  said  list. 
[Objections  disputing  liability.] 
8.^3  That  I  am  not  in  occupation  of  the  hereditament  numbered 

therein.i^ 
9.  That  the  hereditament  numbered  therein  is  not  situated 

in  the  parish  dealt  with  in  the  said  list. 

10.  That  in  respect  of  the  hereditament  numbered  therein 

I  am  not  the  person  liable  to  be  assessed  by  reason  of  the 
provisions  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1869.15 
[Objection  of  omission  of  third  person.^^] 

11.  That  you  the  said  ought  to  be  put  on  the  said  list,  in 

respect  of  your  occupation   of  the   hereditament   known  as 
in  the  said  parish. 
[Objections  claiming  exemption.^'^] 

12.  That  my  name  ought  to  be  struck  out  of  the  said  list  in  respect 

of  the  hereditament  numbered  therein  inasmuch 

as  my  occupation  thereof  is  that  of  the  Crown. 

13.  That  (see  Obj.   12)  inasmuch  as   my  occupation  thereof  is   in 

respect  of  lands  [oi-  "  houses  or  buildings  "  or  "  part  of  lands  "] 
belonging  to  a  society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively,  within  the  meaning  of  the 
Scientific  Societies  Act,  1843,  and  exempt  according  to  the 
provisions  thereof. 

14.  That  (see  Obj.  12)  inasmuch  as  my  occupation  thereof   is  that 

of  a  church,  district  church,  chapel,  meeting-house,  premises 
[or  "part  of"  any  of  the  foregoing i^]  exclusively  appro- 
priated 5   to   public   religious  worship  duly  certified  [do   not 


I 
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add  this  in  the  case  of  churches,  district  churches  or  episcopal  chapels 
of  the  Established  Church^  within  the  exemption  conferred  by 
sec.  1  of  the  Poor  Eate  Exemption  Act,  1833. 

15.  That  {see  Ohj.  12)  inasmuch  as  my  occupation  thereof  is  that 

of  part  of  a  church,  district  church,  chapel,  meeting-house, 
or  premises  which  are  exclusively  appropriated  ^^  to  public 
religious  worship  duly  certified  within  the  meaning  of  sec.  1 
of  the  Poor  Eate  Exemption  Act,  1833,  which  part  is  not  so 
appropriated,  but  from  which  I  receive  no  rent  nor  derive 
profit  or  advantage.^^ 

16.  That  {see  Ohj.  12)  inasmuch  as   my  occupation  thereof  is  that 

of  a  building  [or  "  part  of  a  building "]  used  exclusively  as 
a  Sunday  school  or  ragged  school,  which  said  building  \or 
"  said  part  of  a  building  "]  has  been  duly  exempted  by  all  the 
authorities  having  power  to  impose  or  levy  any  rates  in  the 
said  parish  from  all  such  rates  ^^  within  the  meaning  of  sec.  1 
of  the  Sunday  and  Eagged  School  (Exemption  from  Eating) 
Act,  1869. 

17.  That  {see  Ohj.  12)  inasmuch  as  my  occupation  thereof  is  that 

of  land  [or  "buildings"]  used  exclusively  or  mainly  for 
the  purposes  of  the  schoolrooms,  offices,  or  playground  of  a 
voluntary  school  from  the  letting  whereof  the  managers  of 
the  school  derive  no  profit. ^^ 

18.  That  {see  Ohj.  12)  inasmuch  as  effect  has  not  been  given  to  the 

provisions  of  sec.  731  of  the  Merchant  Shipping  Act,  1894.^3 

19.  That  {see  Ohj.  12)  inasmuch  as  effect  has  not  been  given  to  the 

provisions  of  sec.  51  of  7  Geo.  iii.  c.  xxxvii.^^ 

20.  That  {see  Ohj.  12)  inasmuch  as  effect  has  not  been  given  to  the 

provisions  of  sec.  133  of  the  Lands  Glauses  Consolidation  Act, 
1845.25 

21.  (Exemptions  under  special  Acts,  e.g.  those  dealing  with  canals 

or  other  property.     Such  Acts  must  of  course  be  consulted.) 
[Ohjections  claiming  partial  exemption.^^] 

22.  That  in  respect  of  the  hereditament  numbered  therein 

I  am  assessed  at  too  great  a  sum,  inasmuch  as  I  am  assessed  in 
respect  of  my  occupation  of  land  or  buildings  used  exclusively 
or  mainly  for  the  purposes  of  the  schoolrooms,  offices,  or  play- 
ground of  a  voluntary  school  to  a  greater  extent  than  to  that 
of  the  profit  derived  by  the  managers  of  the  school  from  the 
letting  thereof. 22 

23.  That  {see  Ohj.  22)  inasmuch  as  due  eff'ect  has  not  been  given  to 

the  provisions  of  sec.  1  of  the  Agricultural  Eates  Act,  1896, 
as  continued  by  sec.  1  of  the  Agricultural  Eates  Act,  1896, 
Continuance  Act,  1901,  as  continued  by  sec.  1  of  the  Agricul- 
tural Eates  Act,  1896,  &c..  Continuance  Act,  1905,  and  to  those 
of  Art.  16  of  the  Agricultural  Eates  Order,  1896,  and  Sched. 
IV.  attached  thereto. 

24.  That  {see  Ohj.  22)  inasmuch  as  due  effect  has  not  been  given  to 

the  provisions  of  the  Tithe  Eent-charge  (Eates)  Act,  1899,  as 
continued  by  sec.  1  of  the  Agricultural  Eates  Act,  1896,  Con- 
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tinuance  Act,  1901,  as  continued  by  sec.  1  of  the  Agricultural 
Rates  Act,  1896,  &c..  Continuance  Act,  1905. 

25.  That  (see  Obj.  22)  inasmuch  as  due  effect  has  not  been  given  to 

the  provisions  of  sec.  15  of  the  Burial  Act,  1855. 

26.  That  (see  Ohj.  22)  inasmuch  as  due  effect  has  not  been  given  to 

sec.  5  (1)  (c)  of  the  Light  Railways  Act,  1896,  the  order  men- 
tioned in  the  section  having  been  duly  made. 

Dated,  &c.  1  ^    •    r'        r 
'  VAs  111  Foim  I. 

Signed,  &c.j 

General  Observations. — Notice  may  be  given  at  any  time  (U.  A.  C. 
Amendment  Act,  1864,  s.  1).  It  may  be  that  this  notice  of  objection 
and  that  dealt  with  in  sec.  18  of  the  U.  A.  0.  Act,  1862  (which  formerly 
regulated  notices  of  objection)  are  different  documents,  the  former 
applying  only  to  notices  served  as  a  preliminary  to  appeal,  and  the 
latter  to  the  notice  in  question.  But  as  it  would  be  impossible  for 
anyone  objecting  that  the  notice  was  out  of  time  to  show  that  it  did 
not  belong  to  the  former  class,  practically  an  objector  can  always  take 
advantage  of  the  provisions  of  the  Act  of  1864. 

[Note. — Mode  of  service  of  notices  outside  the  metropolis.'] 

1.  On  Assessment  Committee.     Of  notice  of  objection  (U.  A.  C.  Act, 

1862,  s.  42).  (a)  By  leaving  notice  at  the  office  of  the  clerk 
to  the  guardians;  (h)  by  post,  addressed  to  the  Assessment 
Committee  at  such  clerk's  office ;  (c)  by  personal  service  on 
such  clerk ;  (d)  by  leaving  it  at  the  usual  place  of  abode  of 
such  clerk.  When  sent  by  post  it  will  be  taken  to  be  served 
at  the  time  it  would  be  delivered  in  the  ordinary  course  of 
post  (R.  v.  Slawstone,  1852,  18  Q.  B.  388;  B.  v.  Recm-der  of 
Richmond,  1858,  E.  B.  &  E.  253;  R.  v.  JVest  Riding  J  J.,  1858, 
E.  B.  &  K,  at  p.  717). 

Of  notice  of  appeal  to  Special  Sessions.  See  "  Notice  of  objection,"^ 
supra,  assuming  that  sec.  42  applies  to  notices  of  appeal.  If 
not,  service  on  the  clerk  or  at  his  office,  or  by  post  (at  sender's 
risk). 

Notice  of  appeal  to  Quarter  Sessions.  See  "Notice  of  appeal  ta 
Special  Sessions,"  supra. 

Notice  of  appeal  from  Special  to  Quarter  Sessions  (if  S.  J.  Act,  1879, 
does  not  apply).  See  "Notice  of  appeal  to  Special  Sessions," 
sup7'a. 

The  same  (if  the  S.  J.  Act,  1879,  does  apply).     See  end  of  note. 

2.  On   overseers  and  churchwardens,     (a)  Of  objection,   personal; 

but  see  (3),  irifra ;  (h)  on  appeal  to  Quarter  Sessions  by  per- 
sonal service  or  at  their  place  of  abode,  or  any  two  (perhaps 
one,  on  analogy  of  next  paragraph  (c))  of  them  (Poor  Rate  Act, 
1801,  s.  4) ;  (c)  on  appeal  to  Special  Sessions  the  same  rule 
applies  (by  analogy)  (in  R.  v.  Devon  JJ.,  3  New  Sess.  Ca. 
96,  service  on  one  overseer  was  held  sufficient) ;  (d)  on  appeal 
from  Special  to  Quarter  Sessions  (assuming  the  S.  J.  Acts  to 
apply).     See  end  of  note. 

3.  On  third  persons,     (a)  Of  objection  (U.  A.  C.  Act,  1862,  s.  18). 
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Personal ;  but  see  R.  v.  Somersetshire  J  J.,  1900,  69  L.  J.  Q.  B. 
311 ;  B.  V.  Yorkshire  JJ.,  1845,  U  L.  J.  M.  C.  91,  where  service 
(under  similar  words)  at  the  residence  or  at  the  usual  place  of 
business  was  held  sufficient ;  (5)  of  appeal  (Poor  Rate  Act,  1801, 
s.  6).  See  {a).  On  appeal  from  Special  to  Quarter  Sessions 
(assuming  the  S.  J.  Acts  to  apply).     See  end  of  note. 

4.  On  collector.     See  "Third  persons,"  supra. 

5.  On  parish  council.     By  service  on  the  clerk  (Loc.  Gov.  Act,  1894, 

Sched.  I.  Pt.  XL,  rule  15). 

6.  On  parish  meeting.     On  the   chairman  (Loc.  Gov.  Act,   1894, 

Sched.  I.  Pt.  L,  rule  11).  As  the  chairman  is  often  different 
at  each  meeting  he  should  be  served  while  occupying  the 
chair. 

7.  On  borough  council.     On  their  clerk  or  person  authorised  by  them 

to  receive  notices,  the  council  being  a  corporation  (P.  H.  Act, 
1875,  s.  7,  and  Loc.  Gov.  Act,  1894,  s.  24  (7)). 

8.  On  representative  body.     On  their  clerk  or  officer  whose  duty  it 

is  to  bring  such  communication  to  their  notice.  Or  in  any  way 
appointed  by  the  Act  creating  such  body. 

9.  On  guardians.     On  their  clerk  or  person  authorised,  guardians 

forming  a  corporation  (5  &  6  Will.  IV.  c.  69,  s.  7). 
Notice  of  appeal  from  Special  to  Quarter  Sessions  (assuming  the 
S.  J.  Acts  to  apply)  may  be  served  by  leaving  it  at  the  residence  or 
usual  place  of  business  {R.  v.  Somersetshire  JJ.^  1900,  69  L.  J.  Q.  B.  311 ; 
R.  V.  Yorkshire  {}F.  R.)  JJ.,  1845,  14  L.  J.  M.  C.  91).  And  it  may  be 
sent  by  registered  letter,  and  will  be  deemed  to  have  been  served  at 
the  time  it  would  be  delivered  in  the  ordinary  course  of  the  post  (S.  J. 
Act,  1879,  s.  31  (7)). 

^  Notice  of  objection  is  given  (1)  with  the  view  of  obtaining  relief  from  the 
Assessment  Committee,  but  with  no  intention  of  appealing  from  their  decision  ; 
(2)  with  a  view  to  appeal  against  an  adverse  decision  either  to  Special  or  Quarter 
Sessions,  and  as  a  necessary  preliminary  thereto,  by  sec,  1  of  the  U.  A.  C. 
Amendment  Act,  1864.  Appropriate  forms  are  given  in  each  of  these  cases 
(see  Forms  under  article  Assessment  Committee  in  Vol.  I.  and  the  present 
Form)  ;  but  unless  the  person  objecting  is  quite  clear  as  to  his  future  course 
after  the  decision  of  the  Assessment  Committee,  he  had  better  select  his 
"grounds"  from  the  present  Form,  which  contains  every  possible  objection. 
He  is  then  free  either  not  to  appeal  at  all  or  to  appeal  to  either  Special  or 
Quarter  Sessions,  being  confined  on  appeal  to  those  grounds  only  taken  before 
the  Assessment  Committee.  A  ground  of  objection  or  appeal  can,  of  course, 
always  be  abandoned. 

2  U.  A.  C.  Act,  1862,  s.  18. 

3  See  note  3  to  Form  I. 
*  See  note  4  to  Form  I. 
^  See  note  6  to  Form  I. 
6  See  note  7  to  Form  I. 
^  See  note  9  to  Form  I. 

8  Grounds  2  to  5  inclusive  are  objections  that  the  list  is  not  binding  on  the 
objector,  though  otherwise  valid. 
»  See  note  16. 

10  See  note  32  to  Form  I.,  and  objection  28  in  Form  I. 
"  See  note  28  to  Form  I.,  and  objection  24  in  Form  I, 

12  See  note  29  to  Form  I.,  and  objection  25  in  Form  I. 

13  The  objections  from  8  to  21  inclusive  are  those  with  which  the  Committee 
cannot  deal,  but  which  must  be  taken  before  them  in  order  to  be  available  on 
appeal.     See  note  1  to  this  Form. 

1*  I.e.  either  in  fact  or  under  such  conditions  that  a  hypothetical  tenant 


358  11 ATIN  G— FOKMS 

would  give  no  rent  (in  which  case  insert  "l^eneficial  and  rateable"  before 
"occupation"),  or  by  reason  of  statutory  provisions  ;  e.g.  sec.  7  (2)  of  the  Allot- 
ments Act,  1887  ;  sec.  3  of  the  Advertising  Stations  (Rating)  Act,  1889 ;  Acts 
dealing  with  ambassadors'  houses,  &c.  Lands  taken  Ijy  promoters  for  under- 
takers of  public  \\  orks  do  not  become  rateable  by  reason  of  the  provisions  of 
sec.  133  of  the  Lands  Clauses  Consolidati(m  Act,  1845  {Mayor  of  London  v.  St. 
A7idreiv's,  Holborn,  18G7,  L.  R.  2  C.  P.  574),  but  are  .specially  liable  under  that 
section  to  pay  the  deficiency  in  the  poor-rate,  though  not  the  general  rate 
{Islington  Borough  Council  v.  London  School  Board,  [1903]  2  K.  B.  354). 

1^  Sees.  1,  3,  and  4.  Although  the  occupier  under  sec.  4  (1)  of  the  Poor  Rate 
Assessment  and  Collection  Act,  1869,  ceases  to  be  assessable,  this  rate  can  l)e 
recovered  from  him  under  sec.  12.  He  can  then  deduct  it  from  his  rent.  But 
it  is  doubtful  whether  this  objection  can  be  taken  to  the  list,  as  the  occupier'.s 
name  must  remain  thereon. 

1*5  Although  it  is  intended  to  rely  on  these  objections  on  appeal,  they  need 
only  be  inserted  here  if  in  fact  they  relate  to  matters  actually  appearing  in  the 
list,  it  being  somewhat  uncertain  whether  they  ought  to  do  so.  But  objections 
relating  to  the  validity  of  a  rate  (not  involving  that  of  the  valuation  list  on 
which  it  is  based)  must  not  be  taken  on  an  objection  to  such  list  as  a  preliminary 
to  appeal,  notwithstanding  sec.  1  of  U.  A.  C.  Amendment  Act,  1864,  because  by 
it  the  preliminary  objection  must  be  against  the  list,  and  nothing  dealing  with 
a  rate  appears  therein. 

1''  See  previous  note,  which  applies  also  to  Objections  12  to  21  inclusive. 

18  Where  exemption  is  claimed  in  respect  of  part  of  a  church,  &c.,  add 
"which  part  is  exclusively  appropriated,"  &c.,  as  in  Form. 

1^  The  fact  that  the  churches,  &c.,  or  any  vestry-rooms  belonging  thereto,  or 
any  part  thereof,  are  used  for  Sunday  or  infant  schools,  or  for  the  charitable 
education  of  the  poor,  does  not  deprive  them  of  the  privilege  (s.  2),  Apparently 
a  vestry-room  is  part  of  a  church,  &c.,  used  exclusively,  &c. 

20  Poor  Rate  Exemption  Act,  1833,  s.  1. 

21  Such  an  exemption  could  hardly,  in  practice,  be  conferred,  but  would  be 
granted  with  respect  to  particular  rates  only  from  time  to  time.  The  school 
would  still  remain  on  the  list  as  liable  generally.  In  that  case  it  is  difficult  to 
see  how  objection  could  be  taken  to  the  list  (see  note  16,  supra).  Often,  how- 
ever, the  circumstances  of  the  case  will  bring  it  within  Objection  13  in  the  Form 
(see  sec.  2  of  the  Poor  Rate  Exem]3tion  Act,  1833).  This  power  of  exempting 
is  discretionary  {Bell  v.  Gra7ie,  1873,  L.  R.  8  Q.  B.  481). 

22  Voluntary  Schools  Act,  1897,  s.  3.  A  deaf  and  dumb  home  certified  under 
the  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893,  for  education, 
lodging,  and  boarding,  and  in  receipt  of  contril)utions  from  various  school 
boards  and  from  the  Education  Department,  is  not  within  above  section  {Jews' 
Deaf,  cfcc.  Home  v.  Wandsworth  and  Clapham  Union,  1901,  65  J.  P.  137  ;  and 
see  Royal  Commissioners  of  Patriotic  Fund  v.  Wandsworth,  1903,  88  L.  T.  865). 

23  As  to  lighthouses,  buoys,  beacons,  and  light  dues  and  premises  occupied 
by  lighthouse  authorities. 

2*  Local  Act  dealing  with  fen  drainage  in  the  Isle  of  Ely. 

2»  8  &  9  Vict.  c.  18  (London  {Mayor)  v.  St.  Andreiv's,  Holborn,  1867,  36  L.  J. 
C.  P.  292). 

26  Though  within  the  words  of  sec.  18  of  the  XJ.  A.  C.  Act,  1862,  it  is  not 
clear  whether  the  Committee  can  deal  with  these  objections,  but  they  must  be 
put  before  it  in  order  to  be  available  on  appeal.  It  is  doubtful  whether  property 
enjoying  a  partial  exemption  should  be  entered  at  its  full  value  or  at  the 
reduced  value  in  the  list  (see  U.  A.  C.  Act,  1862,  s.  36  ;  Val.  (Metrop.)  Act, 
1869,  s.  54 ;  and  see  R.  v.  Fou7idling  Hospital,  1871,  L.  R.  7  Q.  B.  83,  decided 
on  latter  section). 

V. 

Form  of  Notice  of  Appeal  against  Rate  to  Quarter  Sessions 

DIRECT.^ 

To  the  Assessment  Committee  2  of  the  Union,  in  the 

County  of  ,  and  to^  the  Churchwardens  ^  and  to  the  Overseers 

of  the  Poor^  of  the  Parish  of  ,  in  the  said  Union,  and  to 

,^  of  ,  in  the  said 
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Ij  ,^  of  ,  in  the  said  parish,  being  a  person 

aggrieved  by  a  rate  made  for  the  relief  of  the  poor  and  for   other 
purposes  chargeable  thereon  according  to  law,  made  on  the 
day  of  19     ,  and  having  material  objections  to  the  sums 

charged  to  certain  persons  therein,  and  having  given  notice  of  objection 
to  you,  the  said  Assessment  Committee,  to  the  valuation  list  for  the  said 
parish  approved  by  you,  and  having  failed  to  obtain  such  relief  as  I  deem 
just,^  give  you  notice  of  my  intention  to  appeal  against  the  said  rate  to 
the  next  General  Quarter  Sessions  of  the  Peace,  to  be  holden  at 
in  and  for  the  said  county  [07-  "  said  Borough  of  ,  in  the  said 

county  "].     And  that  the  grounds  of  my  appeal  are  as  follow  : — 
[As  to  amount.^] 

1.  (Any  of  the  grounds  1  to  11  inclusive  in  Form  L,  substituting 

"  rate  "  for  "  list "  where  it  occurs.) 
[As  to  the  omission  of  others.] 

2.  That  a  certain  rateable  hereditament,  known  as  in  the 

said  parish,  is  omitted  from  the  said  rate. 

3.  (Ground  11  in  Form  IV.,  substituting  "rate"  for  "list.") 
[As  to  liability.] 

4.  (Any  of  grounds  8  to  10  inclusive  in  Form  IV.,  substituting 

"rate"  for  "list"  where  it  occurs.) 

5.  That  my  name  was  unlawfully  inserted  in  the  said  rate  after  it 

had  been  made  and  allowed.^ 
[Claiming  exemption.] 

6.  (Any  of  grounds  12  to  21  inclusive  in  Form  IV.,  substituting 

"  rate  "  for  "  list "  where  it  occurs.) 
[Claiming  exemption  as  pauper.] 

7.  That  my  name  ought  not  to  be  inserted  in  the  said  rate,  but 

ought  to  be  struck  out  in  pursuance  of  an  order  made  under 
the  provisions  of  sec.  11  of  the  Poor  Eelief  Act,  1814,  on  the 
day  of  19     ,  by  and  , 

two  of  His  Majesty's  justices  of  the  peace  having  jurisdiction 
in  the  said  parish. 
[Claim  of  partial  exemption.] 

8.  (Any  of  grounds  22  to  26  inclusive  of  Form  IV.,  substituting 

"  rate  "  for  "  list "  where  it  occurs.) 
[Claim  f 01'  owner's  commission.] 

9.  That  no  reduction  has  been  made  in  the  said  rate  with  respect 

to  the  assessment  of  the  hereditament  numbered 
therein,  to  which  reduction  I  am  entitled  under  the  provisions 
of  sees.  3  and  4  of  the  Poor  Eate  Assessment  and  Collection 
Act,  1869.10 
[Bate  not  binding  on  appellant  though  otherwise  valid.'^^] 

10.  That  my  name  ought  to  be  struck  out  of  the  said  rate,  inasmuch 

as  my  assessment  therein  is  based  on  a  valuation  list  which  is 
not  binding  on  me  because  [here  incorporate  any  of  grounds  2 
to  5  inclusive  in  Form  IV. ^  being  objections  to  the  validity  of  the 
valuation  list  qua  the  appellant]. 

11.  That  my  name,  &c.  [as  in  Obj.  10,  supra],  based  on  a  valuation 

list  which  has  not  been  amended  according  to  law  in  pursuance 
of  the  decision,  &c.  [see  Foi'm  L,  Obj.  10]. 
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11  A.  That,  &c.  [as  in  Obj.  10],  based  on  a  valuation  in  the  valuation 
list  which  had  been  amended  by  you,  the  said  Assessment 
Committee,  of  which  said  amendment  you  did  not  give  notice 
to  the  overseers  in  accordance  with  the  provisions  of  sec.  1  of 
the  Union  Assessment  Committee  Amendment  Act,  1864. 

12.  That  my  name  ought  to  be  struck  out  of  the  said  rate  in  that 

the  hereditament  numbered  therein  in  respect  of 

which  I  am  rated  is  not  rated  according  to  the  annual  rateable 
value  thereof  appearing  in  the  valuation  list  in  force  in  the 
said  parish  at  the  time  of  the  making  of  the  said  rate.^^ 

13.  That  my  name  ought  to  be  struck  out  of  the  said  rate  as  not 

of  any  force  as  against  me,  in  that  I  was  refused  inspection 
thereof.  ^^ 
[Invalid  as  based  on  invalid  valuation  list] 

14.  That  the  said  rate  is  not  of  any  force,  being  based  on  a  valuation 

list  which  is  invalid  inasmuch  as  [here  incorporate  any  of  Objec- 
tions 13  to  38  inclusive  in  Form  /.,  being  objections  to  the  validity 
of  the  valuation  list.] 

14a.  That,  &c.  [see  Ground  14],  invalid,  inasmuch  as  it  was  not  at 
the  time  of  the  making  of  the  said  rate  deposited  in  the  place 
appointed  by  law.^^ 

[Invalid  as  made  by  persons  having  no  jurisdiction.] 

15.  That  the   ["overseers,"   or   the   persons   signing  the  rate;   w 

"  ,  one  of  the  overseers,"  or  "  ,"  one  of 

the  persons  signing  the  rate],  purporting  to  make  the  said  rate 
were  [or  "  was  "]  not  duly  appointed  in  such  office  [or  "  for  such 
purpose  "]  according  to  law,i^  whereby  the  said  rate  was  not 
made  by  the  major  part  of  the  overseers,  as  required  by 
law. 

16.  That  the  ["  overseers "  or  persons  signing  the  rate]  purporting 

to  make  the  said  rate  had  no  jurisdiction  to  make  it.^^ 

17.  That  the  said  rate  was  not  made  in  pursuance  of  a  lawful  demand 

or  direction  for  such  making.^^ 
[Invalid  as  defective  inform.] 

18.  That  the  said  rate  was  not  duly  allowed  according  to  law.^^ 

19.  That  the  said  rate  was  not  published  according  to  law.^^ 
19a.  That  the  said  rate  was  not  signed  as  required  by  law.^o 

20.  That  the  declaration  prescribed  by  sec.  28  of  the  U.  A.  C.  Act, 

1862,  was  not  duly  made  and  signed  as  therein  required.^o 

21.  That  the  said  rate  does  not  show  for  what  period  it  was  made.^^ 

22.  That  the  said  rate  does  not  sufficiently  show  for  what  purpose 

it  was  made. 22 

23.  That  the  said  rate  does  not  comply  with  the  provisions  of  sec.  14 

of  the  Poor  Rate  Assessment  and  Collection  Act,  1869. 

24.  That  the  said  rate  is  not  in  the  form  prescribed  by  law.^^ 
[Invalid  as  retrospective,  prospective,  or  excessive.] 

25.  That  the  said  rate  is  bad,  as  being  retrospective  in  its  operation.^* 

26.  That  the  said  rate  is  bad,  being  made  to  meet  expenses  to  be 

incurred  after  the  expiration  of  the  period  for  which  it  was 
made.^'^ 


EATING— FOEMS  361 

26a.  That  the  said  rate  is  excessive,  having  regard  to  the  purposes 

for  vi^hich  it  was  made. 
[Invalid  as  made  for  unauthorised  purpose.] 

27.  That  the  said  rate  is  bad,  being  made  to  meet  expenses  not  law- 

fully payable  thereout. ^s 
[Invalid  for  various  reasons.] 

28.  That  the  said  rate  was  made  for  a  period  of  time,  for  which 

period  another  valid  rate  for  the  said  parish,  and  made  for  the 
same  purpose,  was  in  existence.^^ 

29.  That  the  said  rate  was  superseded  by  a  rate  made  for  the  same 

purposes  on  the  day  of  19     ,  and  duly 

allowed  and  published. 2'' 

30.  That  the  said  rate  ought  to  be  quashed,  in  that  there  are  so 

many  omissions  therefrom  as  to  embarrass  the  appellant  or  any 
appellant  desiring  to  appeal  against  it,  and  that  an  undue 
amount  of  time  would  be  consumed  in  any  appeal  against  it 
its  present  form.^s 

31.  That  the  said  rate  is  not  of  any  force,  in  that  the  hereditaments 

included  therein  are  not  rated  according  to  the  annual  rateable 

value  thereof  appearing  in  the  valuation  list  in  force  in  the 

said  parish  when  the  said  rate  was  made.^Q 
31  A.  That  the  said  rate  is  not  of  any  force,  in  that  the  rate-books 

were  not  at  the  time  it  was  made  kept  in  the  place  appointed 

by  law.^^ 
[Improper  procedure  on  revision  after  re-deposit.] 

32.  That  the  said  rate  is  not  of  any  force,  being  based  on  a  valua- 

tion list,  objections  to  which  were  considered  by  you,  the 
said  Assessment  Committee,  after  re-deposit,  which  were 
not  objections  to  alterations  made  therein  by  you  before 
re-deposit. 

33.  That  in  revising  the  said  list  after  re-deposit  you  improperly 

delegated  your  powers  therein. ^^ 

34.  That   you    the    said    Assessment   Committee  in   revising   the 

said  list  after  re-deposit,  considered  objections  thereto  of 
which  notice  had  not  previously  been  given,  although  the 
consent  of  the  persons  entitled  to  such  notice  had  not  been 
obtained.^^ 

35.  That  you  the  said  Assessment  Committee  in  revising  the  said 

list  after  re-deposit,  dealt  with  objections  thereto  in  respect 
of  matters  as  to  which  you  had  previously  ordered  notice  of 
objection  to  be  served  on  certain  other  persons,  although  in 
fact  such  notice  was  not  served.^^ 

36.  That  you  the  said  Assessment  Committee  in  revising  the  said 

list  after  re-deposit,  acted  on  the  valuation  of  a  valuer  appointed 
by  you  without  the  consent  of  the  guardians  having  been  first 
obtained.^'* 

37.  That  you  the  said  Assessment  Committee  in  revising  the  said 

list  after  re-deposit,  acted  on  a  valuation  not  given  in  the  Form 
or  fulfilling  the  requirements  of  sec.  4  of  the  Union  Assessment 
Committee  Amendment  Act,  1864.3* 
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38.  That,  &c.  [as  in  Ohj.  14],  invalid,  in  that  you,  the  said  Assessment 
Committee,  did  not  duly  finally  approve  the  said  list.^^ 
Dated  the  day  of  19     . 

Signed  by  and  on  behalf  of  the  above-named  .^^ 

General  Observations. — Within  what  time  the  apj^eal  must  be  brought. 
— To  the  "next  General  or  Quarter  Sessions"  (Poor  Eelief  Act,  1743), 
which  means  "  next  practicable  sessions  at  which  an  effectual  appeal  can 
be  lodged"  {E.  v.  Sussex  JJ,,  1812,  15  East,  206).  In  considering  what 
these  are,  questions  as  to  the  allowance  of  a  reasonable  time  for  consider- 
ing the  propriety  of  an  appeal  (E.  v.  Essex  JJ.,  1817,  1  B.  &  Aid.  210  ; 
E.  V.  Flintshire  JJ.,  7  T.  E.  200),  the  grounds  thereof  (E.  v.  Surrey  JJ., 
1880,  6  Q.  B.  D.,  at  p.  110),  &c.,  must  be  considered,  "reasonable 
time"  being  a  question  of  fact  in  the  circumstances  {vide  e.g.  E.  v. 
Wiltshire  JJ.,  2  Const.  725  ;  E.  v.  Carmarthen  JJ.,  Eyde's  Eating  Appeals 
(1891-3),  334;  E.  v.  Sussex  J  J.,  supra;  E.  v.  Essex  J  J.,  supra;  E.  v. 
Herefordshire  JJ.,  1789,  3  T.  E.  504).  And  since  by  sec.  1  of  the 
U.  A.  C.  Amendment  Act,  1864,  the  notice  of  objection  (there  made  a 
necessary  preliminary  to  appeal)  may  be  given  "  at  any  time,"  it  is  implied 
that  the  person  aggrieved  may  also  appeal  after  giving  the  notice  and 
failing  to  obtain  relief.  No  sessions  can  therefore  be  "  practicable " 
which  precede  the  giving  of  the  notice,  and  the  first  succeeding  it  is  not 
necessarily  so. 

As  to  what  sessions  notice  should  be  given,  see  the  "  General  Obser- 
vations "  in  Form  II. 

As  to  entry  and  respite  of  appeal,  it  may  be  noted  that  by  the  Poor 
Eelief  Act,  1743,  s.  4,  "reasonable  notice  must  be  given,"  which  is  now 
fixed  as  to  length.  If  appellant  gives  proper  notice,  but  announces  his 
intention  of  applying  for  a  respite  at  the  hearing,  the  justices  have  dis- 
cretion to  grant  the  application  or  not  if  it  is  opposed  {E.  v.  Eyre,  1857, 

7  E.  &  B.  609).  If  he  has  no  time  to  give  proper  notice  the  sessions  are 
bound  to  accept  the  appeal  and  respite  it  to  next  sessions  (s.  4).  If  he 
has  time  to  give  proper  notice  and  neglects  to  do  so  the  rule  is  the  same 
{E.  V.  De  Grey,  [1900]  1  Q.  B.  521),  and  also  if  he  has  given  no  notice 
at  all  {E.  V.  Shropshire  JJ.,  1806,  7  East,  549;  E.  v.  Wilts  JJ.,  1828, 

8  B.  &  C.  380  (but  see  the  judgment  of  Bayley,  J.);  E.  v.  London  JJ., 
1846,  9  Q.  B.  41  ;  E.  v.  Eyre,  1856,  6  E.  &  B.  992). 

Length  of  notice. — To  Assessment  Committee,  twenty -one  days  previous 
to  the  sessions,  one  day  inclusive  and  the  other  exclusive.  Other 
respondents,  fourteen  clear  days,  exclude  day  of  service  and  that  of  Court 
sitting.  Mode  of  service. — See  "General  Observations"  to  Form  IV. 
Notice  to  produce. — See  Form  X. 

1  Given  by  Stat,  of  Eliz.  s.  5,  and  Poor  Relief  Act,  1743,  s.  6. 

2  U.  A.  C.  Amendment  Act,  1864,  s.  1. 

3  See  note  3  to  Form  I. 
*  See  note  4  to  Form  I. 
^  See  note  6  to  Form  I. 

6  See  note  7  to  Form  I. 

7  See  note  9  to  Form  I. 

s  This  would  include  the  ground  that  the  hereditament  had  not  been  rated 
in  fair  apportioned  parts  under  sec.  28  of  the  U.  A.  C.  Act,  1862.  Other 
grounds  under  this  section  would  be — (1)  No  alteration  of  occupation  within 
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the  meaning  of  the  section  ;  (2)  that  a  supplemental  valuation  list  had  been 
approved  and  delivered  showing  the  annual  rateable  value  of  such  parts. 

»  See  R.  V.  Cardiganshire  JJ.,  1835,  1  Harr.  &  W.  274.  A  name  can  only 
be  so  inserted  in  the  circumstances  dealt  with  in  sec.  16  of  the  Poor  Kate  Ass 
and  Coll.  Act,  1869. 

^^  Sunderland  Overseers  v.  Sunderland  Union,  1865,  18  C.  B.  (N.  S.)  531.  But 
as  the  amount  of  commission  does  not  appear  in  the  rate  it  would  probably  be 
held  that  the  County  Court,  not  the  sessions,  is  the  proper  place  at  which  to 
claim  paj-ment  thereof. 

1^  See  Objection  5  in  this  Form. 

^2  U.  A.  C.  Act,  1862,  s.  28.  "  Rate  "  refers  to  an  individual  assessment  as 
well  as  the  whole  rate. 

^3  The  Poor  Rate  Act,  1743,  and  the  Par.  Ass.  Act,  1836,  both  inflict  penalties 
for  the  refusal,  therefore  probably  this  ground  is  not  good. 

^*  U.  A.  C.  Act,  1862,  s.  31  ;  'Poor  Law  Amendment  Act,  1868,  s.  30  ;  and 
as  to  metropolis,  the  Valuation  (Metropolis)  Act,  1869,  s.  68. 

15  Except  perhaps  in  a  very  strong  case,  this  objection  would  probably  be 
unsuccessful  (Scading  v.  Lorant,  1851,  3  H.  L.  C.  418  ;  10  E.  R.  164.  See  also 
Penney  v.  Slade,  1839,  5  Bing.  N.  C,  at  pp.  331,  332  ;  R.  v.  Best  1847,  16  L.  J. 
M.  C.  102). 

^^  Either  as  having  no  jurisdiction  in  the  parish  (R.  v.  Folly,  1754, 1  Bott.  C. 
86)  or  as  having  no  power  to  make  either  the  rate  in  question  or  any  rate 
(see  Mayer  v.  Burslem  Local  Board,  1875,  39  J.  P.  437).  Under  this  could  be 
included  an  objection  that  the  overseers  had  made  the  rate  for  a  jDeriod  wholly 
or  partly  outside  their  year  of  office.  It  is  doubtful  if  they  have  the  power  to 
do  so. 

1''  This  would  cover  both  the  case  of  no  precept  being  issued  or  an  imperfect 
one,  and  a  demand  by  a  body  which  has  no  authority  to  make  it  (see  Glen  v. 
Overseers  of  Fiilham,  1884,  14  Q.  B.  D.  328).     See  also  note  8,  supra. 

*^  This  raises  the  question  of  fact,  and  also  that  of  the  number,  jurisdiction 
(Foxv.  Davies,  1848,  6  C.  B.  11  ;  i^.  v.  Folly,  1754,  1  Bott.  C.  86),  and  due 
ai»|)ointment,  &c.,  of  the  allowing  justices.  In  R.  v.  Folly,  supra,  it  was  held 
that  justices  for  the  county  cannot  allow  a  rate  made  by  overseers  for  a  borough. 
It  would  be  better  to  take  any  of  the  above  objections  sjDecifically. 

1^  17  Geo.  II.  c.  3,  s.  1.  The  publication  need  not  state  that  the  rate  has 
been  allowed  {Faynter  v.  R.,  1847,  10  Q.  B.  908). 

^^  Non-signature  vitiates  the  rate  {Ainsv)ortli  v.  Creeke,  1868,  L.  R.  4  C.  P. 
476).  But  strict  compliance  with  the  form  of  the  declaration  i^robably  is  not 
necessary,  though  its  substance  must  be  reproduced  [Paynter  v.  R.,  supra, 
decided  under  the  Statute  of  1836).  By  the  U.  A.  C.  Amendment  Act,  1864, 
s.  11,  a  penalty  is  inflicted  for  omitting  declaration,  or  for  attaching  a  false 
one,  and  also  as  regards  the  Metropolis  by  sec.  73  of  the  Valuation  (Metropolis) 
Act,  1869. 

^1  Agricultural  Rates  Order,  1896,  Sched.  Y.  ;  Parochial  Assessment  Act, 
1836,  Sched.  ;  Poor  Rate  Ass.  and  Coll.  Act,  1869,  s.  14. 

22  See  R.  V.  Eastern  Counties  Rly.  Co.,  1856,  5  E.  &  B.  974. 

23  This  Form  is  prescribed  by  sec.  2  of  the  Par.  Ass.  Act,  1836,  s.  28,  and 
schedule  of  the  U.  A.  C.  Act,  1862,"  and  Article  16  and  Sched.  Y  of  the  Agricult. 
Rates  Order,  1896.  Notwithstanding  R.  v.  Fordham,  1839,  11  A.  &  E.  73,  if 
the  form  prescribed  were  de])arted  from  in  any  material  way  the  rate  would 
probably  be  held  to  be  invalid  (see  R.  v.  Aire  and  Calder  Navigation,  1824,  4  Dow. 
&  Ry.  253,  decided  in  1824,  before  a  form  of  rate  was  prescribed  ;  also  R.  v. 
Eastern  Counties  Rly.  Co.,  1856,  5  E.  &  B.  974). 

2^  A  retrospective  rate  is  one  made  to  meet  expenses  incurred  (as  to  which 
see  R.  V.  Read,  1849,  13  Q.  B.  524  ;  R.  v.  Overseers  of  Bedlington,  1884,  48  J.  P. 
486)  at  a  time  anterior  to  the  commencement  of  the  period  covered  by  the  rate, 
such  expenses  not  being  such  as  may  by  law,  though  retrospective,  be  so  met. 
There  is  no  rule  of  law  forbidding  a  retrospective  rate,  the  question  in  each 
case  being  whether  the  Act  under  which  the  rate  is  made  expressly  or  impliedly 
prohibits  it  being  made  retrospectively  {Harrison  v.  Stichiey,  1847,  2  H.  L.  C. 
108  ;  9  E.  R.  1033  ;  Saul  v.  Wigtmi,  1887,  56  L.  T.  438  (judgment  of  Denman, 
J.)) ;  and  such  a  rate  may  sometimes  be  necessary  {R.  v.  Read  and  R.  v.  Overseers 
of  Bedlington,  supra,  sed  qucere).  Diversion  of  money  raised  by  a  poor-rate  made 
for  a  lawful  purpose  (which  is  that  expressed  in  the  title  {R.  v.  Wavell,  1779, 
1  Doug.  116))  is  matter  only  for  attacking  overseers'  accounts,  not  the  rate  {R. 
V.  Mayor  of  Gloucester,  1793,  5  T.  R.  346).     A  prospective  rate  seems  to  violate 
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the  rule  that  ratepayers  are  only  liable  generally  for  their  own  expenditure 
{Taimey's  Case,  1704,  2  Ld.  Raymond,  1009  ;  R  v.  InJiabitants  of  Ware,  1713, 

10  Mod.  104). 

'^'^  This  purjiose  must  appear  in  the  title  {R.  v.  Wavell,  1779,  1  Doug.  116), 
otherwise  it  is  only  a  matter  to  l)e  discussed  in  considering  overseers'  accounts 
{R.  V.  Mayor  of  GloiLcester,  1793,  5  T.  R.  346  ;  but  see  Farlar  v.  Chesterton,  1836, 
1  Curteis,  at  p.  366).  The  legality  or  not  of  the  purpose  will  be  ascertained  by 
reference  to  tlie  statute  under  which  the  rate  is  made.  The  following  are  some 
instances  of  general  application  where  the  question  has  arisen  : — (1)  Payment 
of  legal  expenses,  where  necessarily  incurred  in  performing  a  duty  {R.  v.  Essex 
{Inhabitants),  1792,  4  T.  R.  591) ;  for  protection  of  rights  threatened  (Houlds- 
worth  V.  Mayor  of  Dartmouth,  1840, 11  A,  &  E.  490) ;  defending  actions  (Att.-Gen. 
V.  Pearson,  1846,  2  Coll.  581  ;  63  E.  R.  870  ;  R.  v.  Lichfield,  1847, 16  L.  J.  Q.  B. 
333),  &c.  (2)  Repayment  of  borrowed  money  not  sanctioned  by  statute  {R.  v. 
Wavell,  1779,  1  Doug.  116).  (3)  Raising  a  larger  sum  than  authorised  by  a 
particular  statute  (Richter  v.  Hughes,  1823,  3  Dow.  &  Ry.  788  ;  Brettell  v.  Wilmoty 
1758,  2  Lee,  548).  (4)  Payment  of  cost  of  promoting  or  opposing  Bills  in  Par- 
liament, e.g.  opposing  Bill  which  threatened  to  injure  property  of  spending 
authority  {Bright  v.  North,  1847,  2  Ph.  216  ;  41  E.  R.  924  ;  R.  v.  Norfolk  Com- 
missioners, 1850,  15  Q.  B.  549)  ;  promoting  Bill  to  preserve  existence  of  powers 
{Att.-Gen.  v.  Breco7i,  1878,  lO'Ch.  D.  204;  Att.-Gen.  v.  Eastlake,  1853,  11  Hare, 
205  ;  68  E.  R.  1249)  ;  promoting  Bill  to  extend  promoters'  powers  {Att.-Gen. 
v.  Andrews,  1850,  2  Mac.  &  G.  225  ;  42  E.  R.  87  ;  Att.-Gen.  v.  Eastlake,  supra) ; 
opposing  Bill  by  overseers  which  threatened  to  throw  a  burden  on  poor-rate 
{R.  V.  White  {or  Sibly),  1884,  14  Q.  B.  D.  358),  &c. 

^  Parochial  Assessment  Act,   1836,  s.  2  (see  also  R.  v.  FordJiam,   1839, 

11  A.  &  E.  73). 

27  See  BusMl  v.  Luckett,  1846,  2  C.  B.,  at  p.  117. 

2S  R.  V.  Hull  Dock  Co.,  1824,  3  B.  &  C,  at  p.  526.  In  R.  v.  Inhabitants  of 
Aberavon,  1804,  5  East,  453,  the  sessions  quashed  the  rate  on  account  of  the 
omission  of  one  large  hereditament,  notwithstanding  sees.  1,  7  of  the  Poor  Rate 
Act,  1801,  and  the  Court  upheld  them.  This  may  have  been  per  incuriam, 
legislation  having  been  very  recent,  and  the  above  sections  not  referred  to. 

^9  U.  A.  C.  Act,  1862,  s.  28. 

30  Poor  Relief  Act,  1743,  s.  13  ;  Vestries  Act,  1818,  s.  6  ;  Local  Government 
Act,  1894,  ss.  6,  19  ;  Poor  Law  Amendment  Act,  1844,  s.  33. 

2^  See  Note  27  to  Form  I.  With  respect  to  this  and  the  four  succeeding 
objections  (strictly)  they  could  only  be  taken  if  the  Committee  had  made  an 
alteration  in  the  list. 

32  See  Note  28  to  Form  I. 

33  See  Note  29  to  Form  I. 

34  U.  A.  C.  Act,  1862,  s.  20.     See  also  Note  27  to  Form  I. 

35  xj.  A.  C.  Act,  1862,  ss.  20,  21. 

36  See  note  39  to  Form  I. 


VI. 

FoRivi  OF  Notice  of  Appeal  by  Overseers,  &c.,  against  a  Valua- 
tion List  to  Quarter  Sessions  on  the  Ground  of  the 
under-valuation  of  another  Parish.  1 

To  the  Overseers  of  the  Poor  of  the  Parish  of  in  the  County 

of  [or  "  the  Council  for  the  Borough  of  "  or  other 

representative  body  ^],  and  to  the  Board  of  Guardians  of  the 
Union  in  the  said  county. 

Take  notice  that  I,  ,  of  [or  "  we,"  &c.],  being 

overseer  [m-  "  overseers  "]  of  the  Parish  [but  see  note  "  IVho  may  appeal " 
at  end  of  form]  of  in  the  said  Union  i  having  reason  to  think 

that  the  said  parish  is  aggrieved  by  the  valuation  list  of  the  said  Parish 
of  [the  first-named  parish]  being  duly  authorised  by  a  vestry » 

for  that  purpose,  intend  to  appeal  against  the  said  valuation  list  to  the 
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Court  of  Quarter  Sessions  for  the  said  county  [or  "borough"]  to  be 
holden  at  in  the  said  county  [or  "  borough  "]  on  the 

day   of  19     ,   and    that   the  ground    of   my    [or    "our"] 

appeal  is  : 

That  the  rateable  hereditaments  in  the  said  valuation  list  are  valued 
at  less  than  the  annual  rateable  value  thereof.^ 

Dated  the  day  of  19     . 

Signed  by  and  on  behalf  of  the  above-named  .4 

General  Observations. — Who  may  appeal. — The  overseer  or  over- 
seers of  any  parish  in  any  Union  who  have  reason  to  think  that  such 
parish  is  aggrieved  by  the  valuation  list  of  any  other  parish  in  the 
Union,  with  the  consent  of  the  vestry.^  But  in  many  parishes  this 
power  of  appeal  is  transferred  to  others.^  (2)  Within  what  time. — To  the 
sessions  holden  after  the  expiration  of  a  month  after  the  allowance  of 
and  deposit  of  the  valuation  list.^  (3)  To  what  Sessions. — "  The  Quarter 
Sessions  for  the  county  or  borough  in  which  the  greatest  number  of 
parishes  belonging  to  the  Union  is  situate,  or,  in  case  the  number  of 
parishes  in  any  two  or  more  of  such  jurisdictions  is  equal,  to  the  Quarter 
Sessions  for  the  county  or  borough  having  jurisdiction  over  the  parish 
in  which  the  workhouse  of  the  Union  is  situate,  at  the  sessions  to  be 
holden  after  the  expiration  of  a  month  after  the  allowance  of  and 
deposit  of  such  valuation  list  as  aforesaid"  (U.  A.  C.  Act,  1862,  s.  32). 
(4)  Latest  time  for  giving  Notice. — The  fifteenth  day  before  the  first  day 
of  sessions.  (5)  Mode  of  Service. — See  General  Observations  in 
Form  lY. 

1  U.  A.  C.  Act,  1862,  s.  32. 

2  See  sec.  33  (1)  of  the  Loc.  Gov.  Act,  1894  :  "The  Local  Government  Board 
may,  on  the  application  of  the  council  of  any  municipal  borough,  including  a 
county  borough,  or  of  any  other  urban  district,  make  an  order  conferring  on 
that  council  or  some  other  representative  body  ...  all  or  any  of  the  following 
matters,  namely  .  .  .  any  powers,  duties,  or  liabilities  of  overseers."  It  is 
(almost  certainly)  a  power,  &c.,  of  overseers  to  support  the  valuation  list  and  to 
receive  notices  of  appeal  {R.  v.  Tewkesbury  JJ.^  [1903]  1  K.  B.  39,  a  decision  on 
an  appeal)  against  a  rate  which  the  overseers  are  clearly  bound  to  support. 
Therefore  when  an  order  under  sec.  31  (1),  supra,  has  been  made,  its  terms  must 
be  ascertained  and  notice  served  on  the  transferee  of  the  overseer's  powers 
(probably)  in  substitution  for  the  latter,  though  it  would  be  safer  to  serve 
both. 

3  But  in  rural  parishes  having  a  parish  council,  the  powers,  duties  and 
liabilities  (which  include  this  power  of  authorising),  are  transferred  to  the 
council  (Loc.  Gov.  Act,  1894,  s.  6  (1)).  Where  there  is  a  parish  meeting,  the 
county  council  may  on  the  application  of  such  meeting  confer  on  it  any  of  the 
powers  transferred  as  above  (s.  19  (10)).  And  in  parishes  other  than  rural 
parishes  the  Local  Government  Board  may  make  an  order  conferring  on 
the  district  council  or  other  representative  body  any  powers,  duties  or 
liabilities  of  a  parish  council.  The  substituted  body  should  be  inserted  (where 
necessary)  in  the  form  for  "  vestry." 

*  See  note  39  to  Form  I. 

s  By  sec.  6  (1)  (c)  of  the  Loc.  Gov.  Act,  1894,  the  "  powers,  duties,  and 
liabilities  of  the  overseers  with  respect  to  appeals  or  objections  by  them  in 
respect  of  the  valuation  list "  are,  in  a  rural  parish  having  a  parish  council, 
transferred  to  that  council. 

By  sec.  19  (10)  in  a  rural  parish  not  having  a  parish  council,  the  same 
powers  (qucere,  duties  and  liabilities  ?)  may  be  conferred  on  the  parish  meeting 
by  an  order  of  the  county  council.  By  sec.  33  (1)  the  Local  Government  Board 
may  confer  the  same  powers,  duties,  and  liabilities  on  the  council  or  other 
representative  body  of  any  municipal  borough  (including  a  county  borough)  or 
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other  urban  district.  In  these  cases,  therefore,  the  words  (in  the  case  of  a 
parish  council)  "  I,  ,  of  ,  being  clerk  [b]  to  the  parish  council 

of  the  parish  of  in  the  said  county,  wliich  has  reason  to  think  the 

said  parish  is  aggrieved  bj''  the  valuation  list  thereof  [a]  do  hereby,  on  behalf  of 
the  said  parish  council,  give  you  notice  of  objection  (or  appeal)  thereto  "  should 
be  substituted  for  those  in  the  Form. 

In  the  case  of  a  parish  meeting  there  is  no  provision  as  to  who  shall 
represent  them  legally.  Someone,  preferably  the  chairman,  should  be  authorised 
by  the  meeting  to  act  for  them  (see  Loc.  Gov,  Act,  1894,  Sched.  I.  part  3  (6)). 

The  above  form  would  then  commence,  "I,  '  »  of  >  being 

duly  authorised  by  the  parish  meeting  of  the  parish  of  in  the  said 

county,  &c," 

In  the  case  of  a  representative  body,  their  clerk  or  authorised  officer  would 
act  for  them,  and  the  form  be  varied  accordingly. 

When  any  of  the  above  appeal  on  the  ground  of  the  over-assessment  of  their 
own  parish  they  must  (probably)  give  notice  to  the  overseers  thereof. 


VII. 

Form  of  Notice  of  Appeal  by  Overseers,  &c.,  to  Quarter 
Sessions  against  a  Valuation  List  on  the  Ground  of  the 
over-valuation  of  their  own  Parish.  1 

[Heading  the  same  as  in  Form  VI.^  hut  giving  notice  to  the  guardians  of 
the  Union  only  {not  to  anyone  else),  and  omitting  the  words  ^^ first-mentioned.^''] 
And  that  the  ground  of  our  [or  "my"]  appeal  is — 

That  the  rateable  hereditaments  in  the  said  list  are  valued  beyond 
the  annual  rateable  value  thereof. 

Dated,  &c.  1  ,  •  -n  ^rr 
o-  i  p  hAs  in  Form  VI. 
Signed,  &c.    J 

1  See  Form  VI.  and  notes  thereto.  The  length  of  notice  is  fourteen  days, 
excluding  the  day  of  service  and  including  the  first  day  of  Quarter  Sessions 
(see  R.  V.  Cumberland  JJ.,  1835,  4  N.  &  M.  378,  and  cf.  R.  S.  C,  Order  64, 
r.  12). 

VIII. 

Form  of  Notice  of  Appeal  to  Quarter  Sessions  against  the 
Grant  of  a  Certificate  of  Exemption  under  the  Scientific 
Societies  Act,  1843.i 

To  ,  Secretary  [or  "  clerk  "]  to  the  [name  of  the 

Society]  at  [address  of  society].  Take  notice  that  I  [or  "  we  "]  being 
assessed  to  a  rate  made  on  the  day  of  19     ,  for 

the  relief  of  the  poor  and  other  purposes  chargeable  thereon  according 
to  law  [or  for  any  other  purpose  for  which  the  rate  may  be  made,  if  a 
county,  borough,  parochial  rate  or  cess]  as  to  which  rate  you  have 
obtained  a  certificate  of  exemption  under  the  provisions  of  the  Scientific 
Societies  Act,  1843,  do  intend  to  appeal  to  the  Quarter  Sessions  of  the 
Peace  for  the  County  of  ^  [or  "  for  the  Borough  of 

in  the  County  of  "],  to  be  holden  at  in  the  said 

county  [o7'  "borough"]  against  the  grant  of  the  said  certificate  by  the 
central  office  of  the  Registry  of  Friendly  Societies.^  And  that  the  grounds 
of  my  appeal  are  : — ^ 
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[Jurisdiction.] 

1.  That  the  said  central  office  which  purported  to  grant  the  said 

certificate  was  not  properly  constituted  according  to  the  pro- 
visions of  sec.  1  (1)  of  the  Friendly  Societies  Act,  1896. 

2.  That  the  said  central  office  had  no  jurisdiction  to  grant  the  said 

certificate  inasmuch  as  the  provisions  of  the  Scientific  Societies 
Act,  1843,  s.  2,  and  the  Friendly  Societies  Act,  1896,  ss.  1  and 
2,  with  respect  to  the  submission  to  the  said  central  office  of 
copies  of  all  laws,  rules,  and  regulations  for  the  management 
of  the  said  society  signed  and  countersigned  as  directed  have 
not  been  complied  with. 
[Not  in  fact  granted.] 

3.  That  the  document  which  purports  to  be  a  certificate  of  exemp- 

tion granted  by  the  said  central  office  was  not  in  fact  granted 
as  such  by  the  said  office  or  at  all. 
[Form.] 

4.  That  the  certificate  was  not  given  in  the  form  prescribed  by  sec.  2 

of  the  Scientific  Societies  Act,  1843.^ 
[No  allowance.] 

5.  That  the  said  certificate  was  not  allowed  and  confirmed  by  the 

recorder  of  the  proper  Court  of  Quarter  Sessions  for  the  place 
where  the  said  property  is  situate  in  the  manner  prescribed  by 
the  Scientific  Societies  Act,  1843.^ 
[Non-observance  of  fm'malities.] 

6.  That  the  copy  of  the  laws,  rules,  and  regulations  of  the  said 

society  with  the  certificate  of  the  said  central  office  indorsed 
thereon  is  not  filed  as  provided  by  sec.  2  of  the  Scientific  Societies 
Act,  1843.7 
[Not  in  occupation,  nor  tenant  nor  oivner.] 

7.  That  the  said  society  is  not  in  occupation  of  the  said  property. 

8.  That  the  said  society  is  neither  tenant  nor  owner  of  the  said 

property.^ 
[Not  occupying  for  purposes  of  society.] 

9.  That  the  property  in  respect  of  which  the  said  exemption  is 

claimed  is  not  occupied  by  the  said  society  for  the  transaction 
of  its  business  or  for  carrying  into  effect  its  purposes.^ 
[Not  within  purview  of  the  Act.] 

10.  That  the  said  society  was  not  constituted  for  the  purposes  of 

science  [or  "  literature  "  or  "  the  fine  arts  "]  exclusively,  within 
the  meaning  of  the  said  Act.^ 

11.  That  the  said  society  is  not  supported  either  wholly  or  in  part 

by  annual  voluntary  contributions.^ 

12.  That  the  said  society  has  made  and  does   make   a  dividend 

["gift,"  "division,"  or  "bonus"]  unto  or  between  its  members, 
or  some  of  them.^ 

13.  That  the  said  society  has  not  by  its  laws  prohibited  the  making 

of  a  dividend,  gift,  division,  or  bonus   unto  or  between  its 
members  or  any  of  them.^^ 
Dated  the  day  of  19     . 

Signed  by  and  on  behalf  of  the  above-named  ." 
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General  Observations. — JFho  may  appeal — "Any  person  or 
persons  assessed  to  any  rate  from  which  any  society  shall  be  exempted 
by  the  Act"  {i.e.  the  Scientific  Societies  Act,  1843).  Conditions  precedent 
to  appeal. — Only  those  grounds  set  forth  in  the  notice  can  be  dealt  with 
(Scientific  Societies  Act,  1843,  s.  6).  To  what  sessions. — To  the  Quarter 
Sessions  for  the  county  or  borough  where  the  land  or  buildings  of  the 
society  shall  be  situated  (Scientific  Societies  Act,  1843,  s.  5).  Latest  time 
for  giving  notice. — "Twenty-one  (3ays  previously  to  the  sitting  of  the 
Court "  (Scientific  Societies  Act,  1843,  s.  6).  Time  within  which  the  appeal 
must  be  brought. — "Within  four  calendar  months  next  after  the  first 
assessment  of  such  rate  made  after  such  certificate  shall  have  been  filed 
as  aforesaid,  or  within  four  calendar  months  next  after  the  first  assess- 
ment of  such  rate  made  after  such  exemption  shall  have  been  claimed 
by  such  society"  (Scientific  Societies  Act,  1843,  s.  6).  Notice  of  the 
granting  of  the  certificate  to  the  makers  of  the  rate  and  to  the  collector 
was  held  to  be  a  "  claim  for  exemption  "  in  B.  v.  Focock,  8  Q.  B.  729.  As 
to  mode  of  service,  see  Form  IV.  (General  Observations),  and  as  to  notice 
to  produce  documents  Form  X. 

1  See.  sec.  6. 

2  If  Metropolitan,  "  for  the  County  of  London  ; "  if  within  the  City,  "  to 
the  Court  of  the  Lord  Mayor  and  Aldermen  of  London." 

3  Friendly  Societies  Act,  1896,  s.  2  (1)  (c). 
*  Scientific  Societies  Act,  1 843,  s.  6. 

^  I.e.  on  each  of  the  three  copies  submitted. 

6  Sec.  2  of  the  Act. 

■^  It  is  doubtful  if  this  ground  is  good. 

s  The  society  may  be  a  trespasser. 

9  Sec.  1  of  the  Act. 

^^  Mere  absence  of  any  rule  in  the  laws  of  the  society  on  this  matter  is  not 
sufficient.  There  must  be  direct  provision  prohibiting  any  such  division, 
dividend,  gift,  or  bonus  (see  R.  v.  Jones,  1846,  8  Q.  B.  719). 

"  See  note  39  to  Form  I. 

IX. 

Form  of  Notice  of  Appeal  to  Quarter  Sessions  against  the 
Grant  of  a  Certificate  of  Exemption  under  the  Scientific 
Societies  Act,  1843,  on  an  Alteration  of  Rules. 

To,  &c.  [as  in  Form  VIII.  to  "  Friendly  Societies "],  after  certain 
alterations  in  the  rules,  laws,  and  regulations  of  the  said  society  affecting 
and  relating  to  the  property  and  constitution  thereof,  certifying,  &c.  [as 
in  Form  VIII.]. 
[Jurisdiction.] 

1.  (Ground  1  in  Form  VIIL) 

2.  That  the  said  central  office  had  no  jurisdiction  to  grant  the  said 

certificate  in  that  the  said  society  at  the  time  of  the  said 
alterations  was  not  lawfully  exempt  from  the  said  rate,  the 
certificate  ["  purporting  "]  to  confer  such  exemption  not  having 
been  properly  [or  "in  fact"]  obtained  on  the  ground  that 
[incorporate  any  of  grounds  in  Form  VIIL  applicable]. 

3.  That  the  said  central  office  had  no  jurisdiction  to  grant  the  said 

certificate,  the  said  alterations  not  having  been  submitted  to  it 
within  the  time  prescribed  by  law.^ 
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4.  That  the  said  central  office  had  no  jurisdiction  to  grant  the  said 

certificate  in  that  the  said  alterations  were  not  submitted  to  it 
as  prescribed  by  sec.  3  of  the  Scientific  Societies  Act,  1843, 
and  sees.  1  and  3  of  the  Friendly  Societies  Act,  1896.2 
[Not  in  fad  granted.] 

5.  (Ground  3  in  Form  VIII.) 
[Form.] 

6.  (Ground  4  in  Form  VIII.) 
[JVo  allowance.] 

7.  (Ground  5  in  Form  VIII.) 
[Non-observance  of  foi'malities.] 

8.  (Ground  6  in  Form  VIII.) 

[Not  in  occupation^  nor  tenant  nor  owner.] 

9.  (Ground  7  in  Form  VIII.) 

10.  (Ground  8  in  Form  VIII.) 
[Not  occupying  for  purposes  of  society.] 

11.  (Ground  9  in  Form  VIII.) 
[Not  within  purview  of  Act.] 

12.  (Grounds  10  to  13  inclusive  in  Form  VIII.) 

Dated,  &c.    ^        .    ^c^        tt-ttt 
3Signed,&c.  I^'^^^^^^^^II- 
General  Observations. — See  notes  to  Form  VIII. 

1  Sec.  3  of  the  Act. 

2  This  might,  but  it  is  improbable  that  it  would,  arise  in  practice. 

3  See  note  39  to  Form  I. 


Form  of  Notice  to  Produce  Documents. 

And  take  further  notice  that  you  and  are 

required  to  produce  at  the  hearing  of  the  said  appeal  the  original  rate 
and  assessment  hereby  appealed  against,  all  [here  specify  the  documents  or 
classes  of  documents  required^  e.g.  all  estimates,  valuations,  or  other  docu- 
ments showing  how  the  said  sum  of  £  has  been  arrived  at,  or 
all  rates  and  assessments  made  for  the  said  parish  for  the  said  purposes 
during  the  last  years,  &c.\  and  all  journals,  ledgers,  documents, 
and  books  containing  minutes  of  the  proceedings  of  the  said  [the  spending 
authority^  e.g.  the  Guardians],  or  their  committees  during  the  said  period, 
together  with  the  reports  of  the  said  committees  and  documents 
relating  to  the  rating  and  assessment  of  the  said  hereditaments  of 
the  appellant. 

[Note. — This  notice  need  not  he  given  with  the  actual  notice,  hut  can  he 
appended  as  a  matter  of  convenience.] 

XL 

Form  of  Valuation  List  in  a  Parish  (Outside  Metropolis)  where 
THERE  is  no  AGRICULTURAL  Land.  (U.  A.  C.  Act,  1862,  s.  14, 
and  Schedule.) 

Valuation  List  for  [the  parish  or  place  for  which  the  list  is  made]  in 
the  County  of 

VOL.  XII.  24 


370 


RATING— FOKMS 


Name  of 
Occupier. 


Name  of 
Owner. 


Description  of 
Property. 


Naine  or 

Situation  of 

Property. 


Estimated 
Extent. 


Gross 

Estimated 
Rental. 


Rateable 
Value. 


Signed  this 


day  of 


A.  B.  "I  Overseers  of  the  Poor  of  the 
C.  D.  /  Parish  aforesaid. 


XII. 


Form  of  Valuation  List  in  a  Parish  (Outside  Metropolis) 
WHERE  THERE  IS  AGRICULTURAL  Land.  (Agric.  Eates  Act, 
1896,  s.  5;  Agric.  Rates  Order,  1896,  Art.  XVI.) 


Schedule  W. 


Form  of  Valuation  List. 

Valuation  List  for  [the  parish  or  place  for  tvhich  the 
the  County  of 


is  made]  in 


Name  of 
Occupier. 

1 

Name  of 
owner. 

2 

Description 
Property. 

3 

Name  or 
Situation 

of 
Property. 

4 

Estimated 
Extent. 

5 

Gross 

Estimated 

Rental. 

6 

Rateable 

Value  of 

Agricultural 

Land. 

7 

Rateable  Value 

of  Buildings 

and  other 

Hereditaments 

not  being 

Agricultural 

Land. 

8 

A.    R.  P. 

£    s,    d. 

£    s.    d. 

£    s.    d. 

Signed  this 


day  of 


A.  B.  \ 
CD./ 


Overseers  of  the  Poor  of  the 
Parish  aforesaid. 
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Form  of  Eate  in  a  Parish  (Outside  Metropolis)  where  there 
IS  NO  Agricultural  Land.  (Par.  Ass.  Act,  1836,  s.  2,  and 
Schedule;  and  U.  A.  C.  Act,  1862,  s.  28,  and  Schedule.) 

Form  of  Eate. 

An  Assessment  for  the  Eelief  of  the  Poor  in  the  Parish  of  in  the 

County  of  ,  and  for  other  purposes  chargeable  thereon 

according  to  law,  made  this  day  of  in  the  year 

of  our  Lord  ,  after  the 

rate  of  in  the  pound. 


No. 

Arrears 
duo;  or  if 
Excused. 

Name  of 
Occupier . 

Name  of 
Owner. 

Description 

of  Property 

Rated. 

Name  or 
Situation  of 
Property. 

Estimated 
Extent. 

Gross 

Estimated 

Rental. 

Rateable 
Value. 

Rate  at  6d. 
in  the 
Pound. 

1 
9 

3 

.&c. 

£    s.    d. 

i  Excused 
&c. 

James 

Smith. 

Do. 

John  Poor. 
&c. 

John 

Green. 

Do. 

Do. 
&c. 

Land  and 

Buildings. 

House  and 

Garden 

House. 

&c. 

Whitacre 
Farm. 

In  West 
Street. 

In  Brick 
Lane. 

&c. 

A.    R.    P. 
40    0    0 

0    1     0 
&c. 

£    8.     d. 

60    0    0 

30    0    0 

1  10    0 

&c. 

£    8.    d. 
55     0     0 

25     0    0 

15    0 

&c. 

£    s.    d. 
1     7     6 

0  12    6 

0    0    7i 

&c. 

Declaration  to  be  added  to  the  Eate. 

We,  the  undersigned,  do  hereby  declare  that  one  of  us,  or  some 
person  on  our  behalf,  has  examined  and  compared  the  several  particulars 
in  the  respective  columns  of  the  above  rate  with  the  valuation  list  made 
under  the  authority  of  the  Union  Assessment  Committee  Act,  1862,  in 
force  in  this  parish  (or  township) ;  and  the  several  hereditaments  are,  to 
the  best  of  our  belief,  rated  according  to  the  value  appearing  in  such 
valuation  list. 


iChurch  wardens. 
iOverseers. 


XIV. 

Form  of  Eate  in  a  Parish  (Outside  Metropolis)  where  there 
is  Agricultural  Land.  (Agric.  Eates  Act,  1896,  s.  6  (3)  (d), 
and  Agric.  Eates  Order,  1896,  Art.  XVL,  Sched.  Y ;  and  U.  A.  C. 
Act,  1862,  s.  28,  and  Schedule.) 


Schedule  Y. 

Form  of  Eate  to  be  substituted  for  the  Form  in  the  Schedule  to  the 
Parochial  Assessment  Act,  1836. 

An  Assessment  for  the  Eelief  of  the  Poor  of  the  Parish  of  ,  in 

the  County  of  ,  and  for  other  purposes  chargeable  thereon 
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HEADER 


,  in  the  year 
in  the  £  on  build- 


according  to  law,  made  this  day  of 

of  our  Lord  ,  after  the  rate  of 

ings  and  other  hereditaments  not  being  Agricultural  Land,  and  at 

one-half  of  the  said  Rate  on  Agricultural  Land  which  is  estimated 

to  meet  all  the  expenses  for  the  above  purposes  which  will  be  in. 

curred  before  the  day  of  next.^ 


No. 

1 

Name  of 
Occupier. 

2 

Name  of 
Owner. 

3 

Description 
Property. 

4 

Name  of 

Situation  of 

Property. 

5 

Estimated 
Extent. 

6 

Gross 
Esti- 
mated 
Rental. 

7 

Rateable 
Value  of 
Agricul- 
tural 
T-and. 

8 

Rateable  Value 

of  Buildings 

and  other 

Hereditaments 

not  being 

Agricultural 

Land. 

9 

Rate  at  — d.  in 

the  £  on 

Agricultural 

Land,  and 

at  — d.  in  the 

£  on  other 

Hereditaments. 

10 

A.    R.    P. 

£  s.  d. 

£    s.    d. 

£    8.    d. 

£    •.    d. 

\ 

We,  the  undersigned,  do  hereby  declare  that  one  of  us,  or  some 
person  on  our  behalf,  has  examined  and  compared  the  several 
particulars  in  the  respective  columns  of  the  above  rate  with  the 
valuation  list  made  under  the  authority  of  the  Union  Assessment 
Committee  Act,  1862,  in  force  in  this  parish  {or  township) ;  and  the 
several  hereditaments  are,  to  the  best  of  our  belief,  rated  according 
to  the  value  appearing  in  such  valuation  list. 


Churchwarden. 


Overseers. 


1  If  a  rate  is  made  payable  by  instalments,  the  amount  of  each  instalment 
and  the  date  at  which  each  instalment  is  payable  are  also  to  be  set  forth  in  the 
heading. 

Reader. — See  Inns  of  Court. 

Reader  at  the  Temple.— This  is  an  official  of  the  Temple 
Church,  who  is  appointed  alternately  by  the  benchers  of  the  Inner 
and  Middle  Temple,  and  whose  duties  are  to  read  the  lessons  in  the 
church  of  the  two  societies,  and  to  preach  on  Sunday  afternoons.  The 
salary  is  paid  by  the  two  societies,  in  equal  proportions.  See  Inns  of 
Court  ;  Master  of  the  Temple  ;  Temple. 

[Authority. — Baylis,  The  Temple  Church.'] 

Read  i  ng  i  n . — See  Entry  on  Benefice, 

Ready  and  Willi ngC. — A  phrase  used  in  pleading  in  actions 
arising  out  of  contracts  to  denote  that  the  plaintiff  or  the  defendant,  as 
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the  case  may  be,  has  been  ready  and  willing  to  complete  his  part  of  the 
contract.  The  words  imply  not  only  the  disposition,  but  the  capacity, 
of  the  party  to  do  the  particular  act  {per  Lord  Abinger,  C.B.,  in  De 
Medina  v.  Norman,  1842,  9  Mee.  &  W.  827). 

Ready  IVIoncy- — A  balance  at  the  testator's  bankers  is 
included  in  a  bequest  of  his  "  ready  money  "  {Parker  v.  Marchant,  1843, 
1  Ph.  356;  41  E.  R.  667;  65  R.  R.  409).  But  dividends  on  stock 
accrued  due  to  the  testator,  but  not  received  by  him,  are  not  included 
in  the  term  {Maij  v.  Grave,  1849,  3  De  G.  &  Sm.  462 ;  64  E.  R.  562),  nor 
is  the  money  in  the  hands  of  a  salesmaster  {Smith  v.  Butler,  1846,  3  Jo.  & 
Lat.  565 ;  72  R.  R.  132).  In  Cooke  v.  Wagster,  1854,  2  Sm.  &  G.  296 ; 
65  E.  R.  407,  it  was  held,  on  the  construction  of  the  will  then  before 
the  Court,  that  a  debt  passed  under  a  bequest  of  all  the  testator's 
"  ready  money  and  securities  for  money,  money  in  the  funds,  and  money 
in  the  bank,  or  bonds  (if  any),  which  might  be  due  to  him  at  the  time 
of  his  death."  In  that  case,  Stuart,  V.-C,  said  that  May  v.  Grave,  supra, 
was  not  reconcilable  with  Parker  v.  Marchant,  supra.  See  the  whole  of 
the  cases  on  this  and  cognate  phrases  collected  in  1  Jarman,  Wills^ 
5th  ed.,  pp.  724-726  (notes). 

Ready  Quay  Berth. — ^Where,  by  a  charter-party,  a  ship, 
after  loading  a  certain  cargo,  was  to  proceed  to  a  port  "  to  such  ready 
quay  berth  as  ordered  by  charterers,"  demurrage  to  be  at  the  rate  of 
£30  per  running  day,  and  in  no  case,  unless  in  berth  before  noon,  were 
the  lay  days  to  count  before  the  day  following  that  in  which  the  vessel 
was  in  berth;  and  the  ship  was  ordered*  by  charterers  to  a  certain 
London  dock,  but,  on  arriving  there,  found  no  quay  berth  ready  for  her, 
it  was  held  that  the  charterers  were  bound  to  name  a  quay  berth  which 
was  ready,  and  the  shipowners  could  claim  demurrage  for  the  delay  so 
caused  {Harris  v.  Jacohs,  1885, 15  Q.  B.  D.  247) ;  and  see  Tijne  Shipowning 
Co.  V.  Leeds,  [1900]  2  Q.  B.  12,  charterers  guaranteeing  quay  berth  ready 
from  notice  of  free  pratique ;  and  Watson  v.  Borner,  1900,  5  C.  C.  377, 
"  time  for  discharge  to  count  from  a  fixed  time  after  ship  in  every  respect 
ready  for  berth,  etc.     See  Demurrage. 

Ready  to  be  Delivered.— See  Cargo. 

Ready  to  Load.— See  Cargo. 

Real  Action.— See  Actions. 

Real  Chattels. — See  Chattels. 

Real  m . — A  state  governed  by  a  king ;  a  kingdom. 
"  Out  of  the  realm,"  see  Co.  Litt.  260a,  I. 
Estates  of  the  Kealm,  see  Estates  of  the  Realm. 


Real  Presence. — See  Communion  (Holy). 

Real  Property  .—Definitions.— T\iQ  vfoxdi  "property"  is  used 
to  signify  the  right  of  ownership  or  the  object  of  ownership.  It  is  the 
most  comprehensive  of  terms,  being  indicative  and  descriptive  of  every 
possible  interest  which  a  person  can  have  (see  Jones  v.  Skinner,  1835, 
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5  L.  J.  Ch.,  at  p.  90),  and  which  belongs  to  him  exclusively  of  others, 
and  which  can  be  the  subject  of  bargain  and  sale  to  another  (see  Potter 
V.  Inland  Revenue  Commissioners,  1854,  10  Ex.  Eep.,  at  p.  156).  [The 
word  property  is,  nevertheless,  ambiguous.  It  may  denote  "  the  thing 
to  which  a  person  stands  in  a  certain  relation,  and  also  the  relation 
in  which  the  person  stands  to  the  thing  "  {Re  Earnshaw-  Wall,  [1894] 
3  Ch.  156).]  The  use  of  the  word  appears  to  be  comparatively  modern 
(S.  C).  The  French  and  Latin  forms  of  it  occur  only  occasionally  in  the 
Middle  Ages,  and  in  place  of  it  the  expressions  "possessions"  and 
"  estate  "  were  used.  In  a  narrower  sense,  "  property  "  was  used  as  an 
equivalent  for  best  right  (see  Pollock  and  Maitland,  History  of  English 
Law,  vol.  ii.  pp.  151,  152,  note  2).  Property,  as  denoting  the  object 
of  ownership,  consists  of  corporeal  things,  such  as  land  or  mov- 
able goods,  or  incorporeal  things,  such  as  rights  over  another's  land, 
or  debts. 

The  English  law  does  not  recognise  absolute  ownership  in  land  in  the 
case  of  a  subject ;  he  must  hold  his  estate  of  the  King,  either  directly  or 
indirectly  througli  some  mesne  lord.  Land  is  the  object  of  tenure ;  he  who 
has  it  is  said  to  hold,  rather  than  own,  it  (Co.  Litt.  1 ;  and  see  Tenures)  ; 
and  the  largest  property  in  land  which  a  subject  can  hold  is  an  estate  in 
fee  simple.  But  the  law  protects  the  right  of  the  estate ;  that  is,  the 
property  in  land.  The  terms  "  real  and  personal "  were  first  applied  to 
Actions.  In  English  law  actions  were  real,  personal,  or  mixed.  Real 
actions  were  for  recovery  of  free  tenements ;  personal,  to  obtain  compen- 
sation for  a  violation  of  a  right,  by  way  of  damages ;  mixed  were  those 
in  which  a  claim  for  damages  was  made  along  with  a  claim  for  specific 
recovery  of  some  tenement.  Hence  the  word  "realty"  was  used  to 
denote  things  recoverable  in  the  realty,  or  specifically,  i.e.  lands  and 
tenements,  "  things  real."  The  word  was  originally  equivalent  to  free- 
hold ;  later,  "  real  estate  "  meant  real  hereditaments,  or  things  inheritable 
and  specifically  recoverable ;  while  chattels,  real  or  personal,  were 
"personal  estate,"  as  passing  to  the  executor.  The  expression  "real 
and  personal  estate  "  was  not  commonly  used  much  before  the  reign  of 
Charles  ii.,  though  mention  of  it  occurs  in  earlier  reports  of  cases. 
Subsequently,  copyhold  interests  in  land,  inheritable  by  the  customary 
heir,  were  included  in  the  expression  "  real  estate." 

"  Hereditaments  "  {q.v.)  is  a  comprehensive  expression  including  not 
only  "lands"  and  "tenements,"  but  whatsoever  may  be  inherited,  and, 
therefore,  comprises  heirlooms.  "  Land  "  includes  everything  terrestrial, 
— the  soil,  whether  arable,  meadows,  woods,  wastes,  or  waters — and  all 
buildings  on  it,  and  things  permanently  affixed  to  it,  and,  in  general,  all 
that  is  above  or  under  it.  "  Tenement "  {q.v.)  signifies  everything  which 
may  be  the  subject  of  tenure,  and  therefore  includes  not  only  land,  but 
rights  or  interests  issuing  out  of  or  concerning  it.  Of  other  technical 
words  of  description,  it  may  be  mentioned  that  "messuage"  includes 
a  dwelling-house,  with  its  adjacent  buildings,  garden,  and  curtilage; 
"farm"  includes  the  farm-house  and  land  held  therewith;  "toft"  is 
the  site  of  a  house  which  has  been  pulled  down;  "water"  does  not 
include  the  land  on  which  it  stands,  but  "pool"  does  (Co.  Litt.  45,  5&). 
By  "  manor,"  the  demesne  lands,  and  the  freehold  of  the  copyhold  lands, 
and  the  seignory,  will  pass  as  well  as  an  advowson  appendant,  except 
where  the  conveyance  is  by  the  Crown.  Other  words,  such  as  "  meadow," 
"pasture,"  etc.,  are  construed  according  to  their  usual  sense  (Shepherd, 
Touch.  93,  94). 
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Hereditaments  are  either  corporeal  or  incorporeal.  Using  the 
expression  in  its  ordinary  sense  as  applying  to  the  realty  only,  corporeal 
hereditaments  are  the  land  itself.  Remainders,  reversions,  and  execu- 
tory interests  are  of  a  mixed  nature,  being  sometimes,  but  not  essentially, 
of  an  incorporeal  kind.  The  existence  of  incorporeal  hereditaments  is 
in  idea,  and  remainders  and  reversions  have  similarly  no  existence  but 
in  jure  et  intelledu  (see  2  Blackstone,  Commentaries,  20 ;  Co.  Litt.  9(x). 
Incorporeal  hereditaments  may  be — (1)  appendant,  or  (2)  appurtenant, 
to  corporeal  hereditaments,  or  (3)  in  gross.  Examples  of  class  (1)  are 
a  seignory  or  lordship,  appendant  to  a  manor  of  which  freehold  lands 
are  held,  and  rights  of  common  (see  Common);  of  class  (2)  rights  of 
way  or  common  annexed  to  corporeal  hereditaments  by  prescription ; 
of  class  (3)  a  seignory  which  has  been  severed  from  the  lands  of  the 
manor  to  which  it  was  appendant ;  a  rent  seek ;  a  rent  charge ;  a  right 
of  common,  neither  appendant  nor  appurtenant ;  an  advowson ;  tithes ; 
titles  of  honour  (as  to  which,  see  In  re  Sir  J.  Eivett-Garnac's  Will,  1885, 
30  Ch.  D.  136 ;  In  re  Earl  of  Aylesford's  Settled  Estates,  1886,  32  Ch.  D. 
162.  [Chattels  maybe  settled  subject  to  the  rules  against  perpetuities 
to  follow  the  devolution  of  a  dignity  {Hill  v.  Hill,  [1897]  1  Q.  B.  483 ; 
Be  Hill,  [1902]  1  Ch.  537).]    See  tit.  Appendant  and  Appurtenant. 

The  right  of  voluntary  alienation,  and  liability  to  involuntary 
alienation,  are  in  general  inherent  in  property,  although  by  appropriate 
trusts  for  personal  enjoyment,  or  by  restraint  of  anticipation  in  the 
case  of  married  women,  a  disposition  of  it  may  for  a  time  be  prevented ; 
and  certain  classes  of  property,  such  as  a  benefice  with  cure  of  souls, 
and  State  salaries  or  pensions  for  continuing  services,  cannot  be  volun- 
tarily aliened.  Instances  of  involuntary  alienation  of  real  property 
are  delivery  in  execution  under  a  writ  of  elegit  in  pursuance  of  a 
judgment,  and  in  bankruptcy,  when  the  property,  real  or  personal,  of 
the  bankrupt  vests  in  the  trustee  for  the  time  being  without  conveyance 
(see  Bankruptcy  Act,  1883,  s.  54 ;  [and  as  to  the  ambiguity  of  the  word 
property  as  used  in  the  Act,  Be  Finley,  1888,  21  Q.  B.  D.  p.  484]). 

Alienation  of. — The  mode  of  alienation  at  the  common  law  of  cor- 
poreal hereditaments,  otherwise  than  by  fine  or  recovery,  was  feoffment 
with  livery  of  seisin,  carrying  with  it  such  incorporeal  rights  as 
appertained  to  the  land ;  of  incorporeal  hereditaments,  deed  of  grant. 
Since  October  1,  1845,  either  by  common  law  or  under  the  Act  for 
amending  the  law  of  Real  Property  (8  &  9  Vict.  c.  106),  all  corporeal  as 
well  as  incorporeal  hereditaments  have  been  deemed  to  lie  in  grant  as  well 
as  in  livery.  The  formal  delivery  of  actual  possession  by  the  feoffor  to 
the  feoffee,  when  a  feoffment  was  made  of  corporeal  hereditaments,  was 
called  "  livery  of  seisin ; "  without  it  a  feoffment  passed  only  an  estate 
at  will  (Cruise,  Digest,  4th  ed.,  vol.  iv.  p.  46,  s.  5). 

The  acquisition  of  a  corporeal  hereditament  is  either  by  act  of  law 
or  act  of  the  party.  Acquisition  by  act  of  law  is  where  the  right  to 
the  estate  is  conferred  by  the  law  independently  of  the  acquirer,  as  in 
cases  of  descent,  escheat,  tenant  by  the  curtesy,  and  tenant  in  dower. 
Acquisition  by  the  act  of  the  party,  known  as  "  purchase,"  includes  all 
lawful  modes  of  acquiring  an  estate  by  act  of  the  party,  such  as  by 
occupancy,  forfeiture,  and  conveyance.  The  instruments,  other  than 
testamentary  dispositions,  used  at  the  present  time  for  the  conveyance 
of  freeholds,  are  a  grant,  an  appointment,  a  feoffment,  a  bargain  and 
sale,  and  a  covenant  to  stand  seised.  A  feoffment  is  now  employed 
only  as  a  conveyance  by  infants  under  the  custom  of  {q.v.)  gavelkind 
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(see  Davidson,  Precedents,  4th  ed.,  vol.  ii.  pt.  i.  p.  177 ;  and  a  precedent 
of  a  charter  of  feoffment,  ibid.  p.  244 ;  and  see  In  re  Maskell  &  Goldfinch, 
[1895]  2  Ch.  525 ;  and  Gavelkind).  Instead  of  conveyance  by  deed, 
land  may  also  be  transferred  by  vesting  order,  as,  e.g.  under  the  Trustee 
Act,  1893  (see  Part  III.),  the  Bankruptcy  Act,  1883,  s.  55  (on  disclaimer), 
and  the  Lunacy  Act,  1890,  s.  135  (see  Vesting  Okder),  or  upon  the 
execution  of  a  deed-poll,  as  under  the  Lands  Clauses  Consolidation  Act, 
1845,  s.  77.  For  the  rules  of  descent  of  real  property  see  Inheritance, 
Vol.  VII.  p.  242  ;  Williams,  R.  P.,  20th  ed.;  Goodeve,  B.  P.,  5th  ed. 

Real  Representative. — This  expression  was  not  unknown 
prior  to  the  passing  of  the  Land  Transfer  Act,  1897,  the  preamble  of 
which  recites  that  "  it  is  expedient  to  establish  a  real  representative." 
For  as  executors  represented  in  all  matters  concerning  the  personal 
estate  the  person  of  the  testator,  so  did  the  heir  that  of  his  ancestor 
(Co.  Litt.  209) ;  and  the  heirs  and  executors  (or  administrators)  of  the 
deceased  person  were  sometimes  compendiously  described  as  his  real 
and  personal  representatives  (Stephens,  Com.,  11th  ed.,  vol.  ii.  p.  212). 
The  devolution  of  the  beneficial  interest  in  real  estate  on  an  intestacy 
has  not  yet  been  made  the  same  as  that  of  personal  estate ;  but  the 
real  estate  of  a  deceased  person  will  now  vest  primarily  in  his  executors 
or  administrators  for  administrative  purposes,  and,  subject  thereto,  the 
beneficial  interest  will  devolve  as  before. 

The  Land  Transfer  Act,  1897,  60  &  61  Vict.  c.  65,  though  intituled 
as  {inter  alia)  "  An  Act  to  establish  a  real  representative,"  enacts  that 
where  real  estate  (after  January  1,  1898),  is  vested  in  any  person  with- 
out a  right  in  any  other  person  to  take  by  survivorship  it  shall,  not- 
withstanding any  testamentary  disposition,  devolve  to,  and  become 
vested  in  his  personal  representatives  or  representative,  from  time  to  time, 
as  if  it  were  a  chattel  real,  notwithstanding  any  testamentary  disposition 
(s.  1  (1)),  and  defines  the  expression  "personal  representative"  as  an 
executor  or  administrator  (s.  24  (2)).  It  has  been  held  that  until  probate 
the  land  vests  in  the  heir-at-law  {John  v.  John,  [1898]  2  Ch.  573);  but 
the  title  of  the  personal  representative  when  appointed  relates  back 
to  the  death  {Re  Pryse,  [1904]  P.  301) ;  and  that  the  estate  vests  in 
all  the  executors  who  have  not  renounced  whether  they  have  proved 
the  will  or  not  {Re  Pawley,  London  and  Provincial  Bank,  [1900]  1  Ch. 
58),  but  not  in  special  executors  appointed  in  respect  of  foreign  assets 
{Re  Cohen's  Executors  and  London  County  Council,  [1902]  1  Ch.  187). 
The  enactment  applies  to  real  estate  over  which  the  testator  exercises 
a  general  power  of  appointment  (s.  1  (2)),  but  does  not  apply  to  land 
of  copyhold  tenure  or  customary  freehold  in  any  case  in  which  an 
admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to  perfect 
the  title  of  a  purchaser  from  the  customary  tenant  (s.  1  (4)),  but  an 
equitable  interest  in  copyholds  devolves  upon  the  personal  representa- 
tive {Re  Somermlle  and  Turner's  Contract,  [1903]  2  Ch.  583).  Probate  or 
administration  may  be  granted  in  respect  of  real  estate  only  (s.  1  (3)). 
The  personal  representatives  accordingly  become  the  real  and  personal 
representatives  of  the  deceased,  and  take,  with  the  exceptions  above 
mentioned,  the  whole  of  his  real  and  personal  estate  for  the  purposes  of 
administration.  Accordingly,  where  the  deceased  dies  testate,  his  real 
estate  will  vest  in  his  executors,  and  the  survivors  and  survivor  of 
them,  or  the  executor  of  a  sole  or  surviving  executor,  and  so  on,  until 
the  administration  of  the  estate  has  been  fully  carried  out.     If  the 
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deceased  dies  intestate,  or  there  is  no  executor  who  can  or  will  act, 
letters  of  administration,  general  or  cum  testamento  annexo,  will  have  to 
be  obtained ;  and  in  granting  letters  of  administration,  the  Court  is  to 
have  regard  to  the  rights  and  interests  of  persons  interested  in  the  real 
estate,  and  the  heir-at-law,  if  not  one  of  the  next-of-kin,  is  to  be  equally- 
entitled  to  the  grant  with  the  next-of-kin ;  and  provision  is  to  be  made 
by  rules  of  Court  for  adapting  the  procedure  and  practice,  in  the  grant 
of  letters  of  administration,  to  the  case  of  real  estate  (s.  2  (4)).  (For 
cases  in  Probate  Practice  under  the  Act,  see  Be  Barnett,  [1898]  P. 
145 ;  Be  Ardern,  [1898]  P.  147 ;  Be  Boberts,  [1898]  P.  149.)  The  real 
estate  will  be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as 
if  it  were  personal  estate  ;  but  not  so  as  to  alter  or  affect  the  order  in 
which  real  and  personal  assets  respectively  were,  at  the  date  of  the 
Act,  applicable  in  or  towards  the  payment  of  funeral  and  testamentary 
expenses,  the  incidence  of  costs  of  administration  is  not  altered  {Be 
Jones,  [1902]  1  Ch.  92 ;  Be  Belts,  [1907]  2  Ch.  149),  debts,  or  legacies, 
or  the  liability  of  real  estate  to  be  charged  with  the  payment  of  legacies 
(s.  2  (3)).  Subject  to  administration,  the  personal  representatives 
will  hold  the  real  estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto,  and  they  have  the  same  power  of  requiring  a  transfer 
of  real  estate  as  persons  entitled  to  personal  estate  have  of  requiring  a 
transfer  of  such  personal  estate  so  that  real  estate  passes  by  assent  (Be  Fix, 
[1901]  W.  N.  164)  (s.  2  (1));  and  may  assent  to  any  devise,  or  convey 
without  fee,  in  the  case  of  registered  land  (s.  3  (3)),  the  land  to  any 
person  entitled  thereto  as  heir,  devisee,  or  otherwise  (s.  3  (1));  see  form 
of  assent  to  a  devise  of  land  under  this  section  in  schedule  to  Act 
form  15).  In  the  case  of  registered  lands,  on  production  of  the  pro- 
bate or  letters  of  administration  of  a  sole  (or  sole  surviving)  registered 
proprietor  of  land,  dying  after  1897,  the  personal  representative  named 
therein  will  be  registered  as  proprietor  in  the  place  of  the  deceased  pro- 
prietor, with  the  addition  of  the  words  executor  (or  administrator)  of 

deceased  (Land  Transfer  Eules,  1898,  r.  128). 

Real   Rig^htS. — See  In  rem;  and  cp.  In  personam. 

Real  Securities.  —  Unless  expressly  forbidden  by  the 
instrument  (if  any)  creating  the  trust,  trustees  may  invest  trust  funds 
on,  inter  alia,  "  real  or  heritable  securities  in  Great  Britain  or  Ireland  " 
(Trustee  Act,  1893,  s.  1).  "Eeal  securities"  are  mortgages  of  real 
estate — a  railway  mortgage  is  a  "  real  security,"  but  it  has  been  held  not 
a  proper  investment  notwithstanding  (Mant  v.  ZeitJi,  1852,  15  Beav. 
524 ;  51  E.  E.  641,  see  now  sec.  2,  Trustee  Act,  1893).  A  second  mortgage 
(Sheffield  and  South  Yorkshire  Building  Society  v.  Aizlewood,  1889,  44 
Ch.  D.  412,  459;  but  see  Want  v.  Campain,  1893,  9  T.  L.  E.  254), 
a  contributory  mortgage  (  Webb  v.  Jonas,  1888,  57  L.  J.  Ch.  671),  and  an 
equitable  mortgage  (Sivaffield  v.  JSTelson,  1876,  W.  N.  255),  are  not  "  real 
securities"  upon  which  trustees,  unless  expressly  authorised,  may  in- 
vest trust  funds.  Leaseholds  for  however  long  the  term  are  not  within 
the  expression  (Be  Chennel,  1878,  8  Ch.  D.  p.  508 ;  Be  Boyd's  S.  E.,  1880, 
14  Ch.  D.  626),  e.g.  1000  years'  term  for  raising  portions  (Leigh  v. 
Leigh,  1887,  56  L.  J.  Ch.  125).  Trustees  who  have  power  to  invest  in 
"  real  securities  "  unless  expressly  forbidden  by  the  instrument  including 
an  Act  of  Parliament  (s.  50 ;  Be  Tattersall,  [1906]  2  Ch.  399)  creating 
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the  trust  may  invest  and  shall  be  deemed  to  have  always  had  power  to 
invest  on  mortgage  of  property  held  for  an  unexpired  term  of  not  less 
than  two  hundred  years,  and  not  subject  to  a  reservation  of  rent  greater 
than  a  shilling  a  year,  or  to  any  right  of  redemption,  or  to  any  condition 
for  re-entry,  except  for  non-payment  of  rent ;  or  on  any  charge,  or  upon 
mortgage  of  any  charge,  made  under  the  Improvement  of  Land  Act, 
1864  (Trustee  Act,  1893,  s.  5).  See  Marrack  and  Mathieson,  Statutory 
Trust  Investment  Guide,  2nd  ed.,  pp.  8  et  seq. 

All  corporations  and  trustees  in  the  United  Kingdom  holding 
moneys  in  trust  for  charitable  or  public  purposes  are  empowered  by 
the  Charitable  Trusts  Investment  Act,  1870,  33  &  34  Vict.  c.  34,  to 
invest  in  "  real  securities  "  which  for  the  purposes  of  the  Act  include 
(s.  3)  mortgages  or  charges,  legal  or  equitable,  of  or  upon  lands  or 
hereditaments  of  any  tenure  or  of  or  upon  any  estate  or  interest  therein 
or  any  charge  or  incumbrance  thereon. 

Reasonable. — Generally,  where  an  agreement  between  parties 
is  silent  on  the  point,  the  law  imports  thereinto  a  term  that  the  duties 
are  to  be  performed  within  a  reasonable  time ;  reasonable,  that  is,  having 
regard  to  the  subject-matter.  Whether  the  time  be  reasonable  or  not  is 
a  question  of  fact,  and  is  for  the  jury. 

Where  a  contract  has  to  be  performed  within  a  reasonable  time, 
such  time  will  have  to  be  determined  according  to  the  circumstances 
of  the  case,  and  with  particular  reference  to  the  means  and  ability  of 
the  person  by  whom  the  contract  is  to  be  performed  or  the  duty  dis- 
charged (see  Briddon  v.  G.  K  Ely.  Co.,  1858,  28  L.  J.  Ex.  51 ;  Attwood 
V.  Emery,  1856,  1  C.  B.  N.  S.  110 ;  Goodwyn  v.  Cheveley,  1859,  4  H.  &  N. 
631 ;  Toms  v.  Wilson,  1862,  4  B.  &  S.  455 ;  BHghty  v.  Norton,  1862,  3  B. 
&  S.  305). 

As  to  reasonable  time  for  presentment  of  a  cheque,  see  Bohinson  v. 
Hawksford,  1846,  9  Q.  B.  52.  As  between  the  drawer  of  a  cheque  and 
the  holder  no  time  less  than  six  years  is  unreasonable  for  presentment 
for  payment  unless  some  loss  is  occasioned  to  the  drawer  by  delay 
{Laws  V.  Band,  1857,  27  L.  J.  C.  P.  76 ;  In  re  Betliell,  1887,  34  Ch.  D. 
561). 

See  Stroud,  Jud.  Diet. ;  and  Time,  As  an  Element  in  Contract. 

Reasonable  and  Probable  Cause-— See  False  Im- 
prisonment; Malicious  Prosecution. 

Reasonable  Facilities. — See  Eailway. 

Rebate. — See  Abatement  (or  Rebate);  Customs,  Vol.  lY. 
p.  291;  Excise,  Drawback,  Vol.  V.,  at  p.  408. 

Rebel. — See  Belligerent;  Civil  War. 

Rebellious  Assembly.  —  See  Assembly,  Unlawful; 
Kiot;  Kout. 

Rebuilding^. — The  rebuilding  of  the  principal  mansion-house  on 
settled  land  is  an  authorised  improvement  v^^ithin  the  Settled  Land  Acts, 
but  the  sum  to  be  applied  for  this  purpose  must  not  exceed  one-half  of 
the  annual  rental  of  the  settled  land  (Settled  Land  Act,  1890,  s.  13, 
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subs.  4).  Where  the  mansion-house  was  affected  with  dry-rot  and  it 
became  necessary  to  rebuild  it,  the  amount  expended  over  and  above  the 
one-half  of  the  annual  rental  was  not  allowed  to  the  tenant  for  life  out 
of  capital  as  being  salvage  expenditure  {Re  Legh's  Settled  Estate,  [1902] 
2  Ch.  274).  The  term  "rebuilding"  here  used  is  strictly  construed, 
though  what  is  a  " rebuilding "  is  a  question  of  fact  {Re  Walkers  Settled 
Estate,  [1894]  1  Ch.  189;  Re  Wright's  S.  E.,  1900,  83  L.  T.  159). 
Kebuilding  old  stables  was  held  not  authorised  by  the  Act  {Re  Lord 
Gerard's  S.  E.,  [1893]  3  Ch.  252).  Structural  repairs,  however  extensive, 
do  not  constitute  a  "rebuilding"  {In  re  De  Teissier's  Settled  Estates, 
[1893]  1  Ch.  153).  Considerable  alterations  in,  and  additions  to,  a 
mansion-house,  where,  in  carrying  out  the  work,  part  of  the  house  was 
pulled  down,  but  the  main  walls  were  left  standing,  may  constitute 
"  rebuilding "  {Re  Walker's  S.  E.,  uhi  supra),  but  merely  pulling  down 
inconvenient  and  erecting  new  rooms  was  held  not  to  do  so  {Re  Wright's 
S.  E.,  ubi  supra,  see  Re  Kensington  S.  E.,  1905,  21  T.  L.  E.  351). 

"Annual  rental"  includes  the  total  rental  of  the  settled  estate 
including  invested  capital  {Re  De  Teissier's  S.  E.,  ubi  supra ;  Re  Lord 
Gerard's  S,  E.,  ubi  supra),  without  deducting  costs  of  repairs  or  interest 
on  incumbrances  {Re  Kensington  S.  E.,  ubi  supra).  It  does  not  include 
the  part  of  the  estate  occupied  by  the  tenant  for  life  {Re  Walker's  S.  E., 
iM  supra).    Settled  Land  Acts. 

Rebutter. — See  Pleading,  Vol.  XI.,  at  p.  158. 

Rebutting'  Evidence. — When  there  is  only  one  issue  to  try, 
and  tlie  onus  of  proof  is  on  the  plaintiff,  the  plaintiff  cannot  split  his 
case ;  that  is  to  say,  he  cannot  offer  primd  facie  evidence,  and  then  when 
that  is  rebutted  call  further  evidence  to  prove  his  case  {Jacobs  v.  Tarle- 
ton,  1848,  11  Q.  B.  421 ;  17  L.  J.  Q.  B.  194).  The  Court,  however,  has 
a  discretion  to  admit  such  evidence  {Wright  v.  Wilcox,  1850,  19  L.  J. 
C.  P.  333),  and  "  regard  must  also  be  had  to  the  circumstances  of  the 
individual  case,  and  a  considerable  latitude  will  necessarily  be  granted 
to  the  judge  in  the  exercise  of  his  discretion  "  (see  Taylor  on  Evidence, 
1906  ed.,  s.  388). 

If,  however,  there  are  several  issues,  any  one  of  which  lies  upon  the 
plaintiff,  the  plaintiff  can  go  into  the  whole  case,  or  may  elect  to  prove 
those  issues  which  lie  upon  him  and  wait  to  call  rebutting  evidence 
if  the  defendant  makes  out  a  pi^imd  fade  case;  for  example,  in  a  libel 
action  where  the  defendant  pleads  justification,  the  plaintiff  may  prove 
the  libel,  and  leave  the  defendant  to  offer  evidence  in  support  of  his 
plea,  and  then  call  evidence  to  rebut  such  evidence.  So  also  in  actions 
on  bills  of  exchange  where  the  defendant  sets  up  fraud. 

In  criminal  law,  if  the  prisoner  tenders  evidence  as  to  character, 
the  prosecution  may  call  rebutting  evidence  {R.  v.  Rowton,  1865,  L.  &  C. 
520 ;  34  L.  J.  M.  C.  57)  which  usually  takes  the  form  of  proving  a 
previous  conviction,  see  24  &  25  Vict.  c.  96,  s.  116  (larceny);  24  &  25 
Vict.  c.  99,  s.  37  (coinage  offences).  So  if  it  is  elicited  from  a  prisoner's 
witnesses  that  he  has  borne  a  good  character,  a  previous  conviction  may 
be  put  in  against  him  {R.  v.  Gadbury,  1838,  8  C.  &  P.  676).  But  if 
evidence  of  a  previous  conviction  be  wrongly  admitted  the  conviction 
must  be  quashed  {Charnock  v.  Merchant,  1900,  19  Cox,  C.  C.  443). 
See  also  Eoscoe's  Criminal  Evidence,  1908  ed.,  pp.  86  et  seq.  See  also 
Doe  v.  Gosley,  1839,  9  C.  &  P.  46 ;  Briggs  v.  Aynsworth,  1838,  2  M.  & 
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Rob.  168;  Oshom  v.  Thompson,  1839,  9  C.  &  P.  337;  Shaw  v.  Beck, 
1853,  8  Ex.  392;  Jackman  v.  Jackman,  1889,  14  P.  D.  62;  and  gener- 
ally Taylor  on  Evidence,  1906  ed. ;  and  Presumptions. 

In  civil  cases  where  evidence  is  taken  by  affidavit  Order  38,  r.  27, 
provides  that  the  affidavits  in  reply  shall  be  confined  to  matters  strictly 
in  reply  (see  Peacock  v.  Harper,  1877,  7  Ch.  D.  648 ;  Adair  v.  Young, 
1879,  40  L.  T.  61 ;  Roe  v.  Davis,  1876,  2  Ch.  D.  729;  Gilbert  v.  Comedy 
Opera  Co.,  1880,  16  Ch.  D.  594). 

Reca-ption. — The  right  which  a  person  has  to  retake  goods  or 
chattels  of  which  he  has  been  wrongfully  deprived  by  another.  "  If  a 
man  takes  my  goods,  and  carries  them  into  his  own  land,  I  may  justify 
my  entry  into  the  said  land  to  take  my  goods  again ;  for  they  came  there 
by  his  own  act "  (Vin.  Ahr.,  "  Trespass,"  I.  a).  But  the  mere  fact  that 
a  person's  goods  are  on  the  land  of  another  will  not  justify  an  entry  on 
to  his  land,  unless  it  be  shown  that  the  goods  came  there  by  his  act  {per 
Parke,  B.,  in  Patrick  v.  Colerick,  1838,  3  Mee.  &  W.  483 ;  49  R.  R.  696). 
This  natural  right  of  recaption  cannot  be  exercised  "  where  such  exertion 
must  occasion  strife  and  bodily  contention,  or  endanger  the  peace  of 
society.  If,  for  instance,  my  horse  is  taken  away,  and  I  find  him  in  a 
common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize  him  to  my  own 
use ;  but  I  cannot  justify  breaking  open  a  private  stable,  or  entering  on 
the  grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously 
stolen,  but  must  have  recourse  to  an  action  at  law  "  (3  Black.  Com.,  5). 

This  right  to  retake  goods  may  also  be  exercised  where  they  have 
fallen  on  to  the  land  of  another  by  accident.  An  entry  on  to  another's 
land  to  retake  fruit  which  has  fallen  on  to  the  same  from  the  owner's 
tree,  or  trees  which  have  been  blown  over  by  the  wind  or  fallen  through 
decay,  is  justifiable  (Vin.  ^5r.,  "Trespass,"  H.  a  2,  L.  a;  Anthony  v. 
Haney  (or  Haneys),  1832,  8  Bing.  186 ;  34  R.  R.  670). 

Recapture. — See  Capture  ;  Prize. 

Receipt. — A  receipt  does  not  operate  by  way  of  estoppel,  and  is 
not  conclusive,  but  is  merely  primd  facie  evidence  of  payment  {Straton  v. 
Eastall,  1788,  2  T.  R.  366  ;  Skaife  v.  Jackson,  1824,  3  Barn.  &  Cress.  421). 
It  may  be  shown  that  the  receipt  was  signed  by  mistake  {Cesarini  v. 
Ronzani,  1859,  1  F.  &  P.  339),  or  that  the  transaction  in  respect  of 
which  it  was  given  was  merely  colourable,  and  that  no  money  was  in 
fact  paid  (Bowes  v.  Foster,  1858,  2  H.  &  "N".  779);  and  a  receipt  which  is 
obtained  by  fraud  or  misrepresentation  is  a  nullity  (Benson  v.  Bennett, 
1813,  1  Camp.  N.  P.  SMn.).  Where,  in  an  action  by  a  firm  for  a 
partnership  debt,  the  defendant  produced  a  receipt  signed  by  one  of  the 
partners  in  the  name  of  the  firm,  it  was  held  that  it  might  be  proved 
that  the  debt  had  not  in  fact  been  paid,  and  that  the  receipt  was  given 
fraudulently  (Farrar  v.  Hutchimon,  1839,  9  Ad.  &  E.  641).  So,  where 
a  receipt  was  expressed  to  be  given  in  full  discharge  of  all  claims,  it  was 
held  that  evidence  might  be  given  to  show  that  it  was  signed  subject  to 
a  condition,  that  if  the  injuries  of  a  person  signing  the  receipt  turned 
out  to  be  more  serious  than  was  anticipated,  he  should  not  be  precluded 
from  claiming  further  compensation  (Lee  v.  Lancashire  and  Yorkshire 
Rly.  Co.,  1871,  L.  R.  6  Ch.  527).  As  to  the  effect  of  a  receipt  indorsed 
on  a  bill  of  exchange,  see  Pfiel  v.  Vanhatenherg,  1810,  2  Camp.  N.  P.  439 ; 
Phillips  V.  Warren,  1845,  14  Mee.  &  W.  379 ;  Graves  v.  Key,  1832, 
3  Barn.  &  Adol.  313. 
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No  particular  form  of  words  is  necessary  to  constitute  a  receipt. 
The  word  "  settled  "  or  "  paid,"  or  any  other  word  purporting  to  give  a 
discharge,  together  with  the  signature  of  the  creditor,  or  his  mere 
signature  on  a  document  specifying  the  amount  due,  without  any  other 
words  indicating  payment,  is  sufficient  {B.  v.  Martin,  1836,  7  Car.  &  P. 
549 ;  Spawforth  v.  Alexander,  1798,  2  Esp,  621 ;  B.  v.  Boardman,  1838 
2  Moo.  &  K.  147 ;  B.  v.  Overton,  1854,  23  L.  J.  M.  C.  29). 

The  Stamp  Act,  1891,  54  &  55  Vict.  c.  39,  subject  to  certain  exemp- 
tions, imposes  a  duty  of  one  penny  upon  every  receipt  given  for,  or  upon 
payment  of,  money  amounting  to  £2  or  upwards,  the  duty  to  be  denoted 
by  an  adhesive  stamp,  which  must  be  cancelled  by  the  person  by  whom 
the  receipt  is  given  before  he  delivers  it  out  of  his  hands  (s.  101  (2), 
Sched.  1 ;  as  to  the  mode  of  cancellation  see  s.  8).  For  the  purposes  of 
the  Act  the  expression  "  receipt "  includes  any  note,  memorandum,  or 
writing,  whereby  any  money  amounting  to  £2  or  upwards,  or  any  bill  of 
exchange,  or  promissory  note  for  money  amounting  to  £2  or  upwards, 
is  acknowledged  or  expressed  to  have  been  received  or  deposited  or 
paid,  or  whereby  any  debt  or  demand,  or  any  part  of  a  debt  or 
demand,  of  the  amount  of  £2  or  upwards,  is  acknowledged  to  have 
been  settled,  satisfied,  or  discharged,  or  which  signifies  or  imports 
any  such  acknowledgment,  and  whether  the  same  is  or  is  not  signed 
with  the  name  of  any  person  (s.  101  (1)).  The  definition  of 
"  receipt "  in  this  section  was  considered  in  A.-G.  v.  Carlton  Bank, 
[1899]  2  Q.  B.  158,  where  entries  made  by  clerks  for  mere  purposes 
of  bookkeeping,  are  distinguished  from  documents  of  acquittance  to  a 
clerk  who  hands  over  money.  The  initialing  by  counsel  of  the  fee  on 
his  brief,  or  at  the  foot  of  a  statement  of  fees,  is  liable  to  duty  under 
this  section  {General  Council  of  the  Bar  v.  Inland  Bevenue,  [1907]  1  K.  B. 
462).  As  to  the  exemptions  from  duty,  see  the  1st  Schedule  to  the  Act, 
under  the  head  of  "Keceipt."  Exemption  (8)  in  that  schedule  was 
repealed  by  the  Finance  Act,  1895,  58  &  59  Vict.  c.  16,  s.  9,  which, 
however,  provides  that  neither  the  name  of  a  banker  (whether  accom- 
panied by  words  of  receipt  or  not)  written  in  the  ordinary  course  of  his 
business  as  a  banker  upon  a  bill  of  exchange  or  promissory  note  duly 
stamped,  nor  the  name  of  the  payee  written  upon  a  draft  or  order, 
if  payable  to  order,  shall  constitute  a  receipt  chargeable  with  stamp 
duty.  Exemption  (11)  applies  to  receipts  for  payments  by  instalments 
of  money  secured  by  an  instrument  as  therein  mentioned  (Orme  v. 
Young,  1815,  4  Camp.  K  P.  336;  see  also  London  and  Westminster 
Bank  v.  Inland  Bevenue,  [1900]  1  Q.  B.  166;  Firth  <&  Sons  v.  Inland 
Bevenue,  [1904]  2  K.  B.  205).  Further  exemptions  are  added  by  61  &  62 
Vict.  c.  46,  s.  8. 

A  receipt  given  without  being  stamped  may  be  stamped  with  an 
impressed  stamp  within  fourteen  days  after  it  has  been  given,  on  pay- 
ment of  the  duty  and  a  penalty  of  £5 ;  or  within  one  month  after  it  has 
been  given,  on  payment  of  the  duty  and  a  penalty  of  £10  (Stamp  Act, 
1891,  s.  102). 

If  any  person  gives  a  receipt  liable  to  duty  and  not  duly  stamped, 
or  in  any  case  where  a  receipt  would  be  liable  to  duty  refuses  to  give  a 
receipt  duly  stamped,  or  upon  a  payment  to  the  amount  of  £2  or  upwards 
gives  a  receipt  for  a  sum  not  amounting  to  £2,  or  separates  or  divides 
the  amount  paid  with  intent  to  evade  the  duty,  he  incurs  a  fine  of  £10 
(s.  103).  As  to  the  admissibility  in  evidence,  or  use  for  any  purpose  in 
cases  not  criminal,  of  a  receipt  which  is  not  duly  stamped,  see  Stamp 
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Act,  1891,  8.  14;  in  Birchall  v.  Bullough,  [1896]  1  Q.  B.  325,  it  was  held 
that  an  insufficiently  stamped  document  might  be  used  to  put  in  the 
hands  of  a  witness  to  refresh  his  memory.  See  also  Maynard  v. 
Consolidated  Kent  Collieries,  [1903]  2  K.  B.  121. 

Rcccivcr-Gcncral- — An  officer  of  the  Duchy  Court  of 
Lancaster,  who  receives  the  revenues,  etc.,  within  the  duchy.  Prior 
to  1891  there  was  also  a  Receiver-General  of  Inland  Revenue,  but  this 
office  was  abolished  by  sec.  1  of  the  Public  Accounts  and  Charges  Act, 
189L 

Receiver  of  Police  District. — See  Metropolitan  Police 
District. 

Receiver  of  the  Fines- — An  officer  who  received  the 
fines  which  were  payable  to  the  Crown  upon  the  issue  of  original  writs, 
these  being  a  matter  for  composition  between  the  Crown  and  the 
litigant.  See  Pollock  and  Maitland,  History  of  English  Law,  vol.  i. 
p.  174. 

Receivers. 
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Sco][>e  of  Article. — The  powers  of  appointing  receivers  of  the  income 
of  mortgaged  property  conferred  on  mortgagees  by  Lord  Cranworth's 
Act,  23  &  24  Vict.  c.  145,  and  more  extensively  and  efficiently  by  the 
Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  have  been  discussed  in  an 
earlier  portion  of  this  work  (see  Mortgage,  Vol.  IX.  p.  333.)  That 
branch  of  the  subject,  therefore,  will  not  be  further  considered  here,  and 
this  article  will  be  confined  to  receivers  appointed  by  the  Court.  It 
may,  however,  be  remarked  in  passing,  that  there  is  an  essential  distinc- 
tion between  a  receiver  appointed  by  deed  and  one  appointed  by  the 
Court.  The  first  is  deemed  to  be  the  agent  of  the  mortgagor  (44  &  45 
Vict.  c.  41,  s.  19  (2)) ;  a  receiver  appointed  by  the  Court  is  the  agent  of 
no  party  to  the  proceedings,  but  is  an  officer  of  the  Court,  under  direction 
of  which  he  acts,  and  from  which  he  derives  his  authority  (Otven  &  Co. 
V.  Cronk,  [1895]  1  Q.  B.  265 ;  Burt  v.  Bull,  [1895]  1  Q.  B.  276). 

Receiver  Appointed  hy  the  Court — Definition. — A  receiver  has  been 
■described  as  "an  impartial  person  appointed  by  the  Court  to  collect 
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and  receive,  pending  the  proceedings,  the  rents,  issues,  and  profits  of 
land,  or  the  produce  of  personal  estate,  or  other  things  in  question 
which  it  does  not  seem  reasonable  to  the  Court  that  either  party- 
should  collect  or  receive,  or  where  a  party  is  incompetent  to  do  so, 
as  in  the  case  of  an  infant "  (Kerr,  p.  3 ;  Daniell's  Gh.  Pr.,  p.  1409). 

Jurisdiction. — Under  the  old  practice  the  jurisdiction  to  appoint 
receivers  rested  solely  with  the  Court  of  Chancery,  in  which  Court 
it  was  one  of  the  oldest  remedies  available  to  the  suitor  {Hopkins  v. 
Worcester  and  Birmingham  Canal  Proprietors,  1868,  L.  E.  6  Eq.  p.  447, 
per  Giffard,  V.-C).  The  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  how- 
ever, has  had  the  effect  of  conferring  the  power  upon  all  the  Divisions 
of  the  High  Court ;  and  by  sec.  25,  subs.  8  of  that  statute  it  is  enacted 
that  a  receiver  may  be  appointed  by  an  interlocutory  order  of  the  Court 
in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  con- 
venient that  such  order  should  be  made ;  and  any  such  order  may  be 
made  either  unconditionally  or  upon  such  terms  and  conditions  as  the 
Court  shall  think  just.  The  remedy  being  an  equitable  one,  the  practice 
of  the  Chancery  Division  will,  as  far  as  possible,  be  followed  by  the 
King's  Bench  Division  {Walmsley  v.  Mundy,  1884,  13  Q.  B.  D.  807). 

PJffect  of  Judicature  Act,  1873,  s.  25  (8). — The  effect  of  the  above 
subsection  has  been  to  considerably  enlarge  the  powers  of  the  Court  in 
granting  receivers.  Thus,  before  the  Judicature  Acts,  a  mortgagee  in 
possession  could  not  have  a  receiver  appointed  {Berney  v.  Sewell,  1820, 
1  Jac.  &  W.  647;  37  E.  E.  515  ;  21  E.  E.  265;  Sturch  v.  Young,  1842, 
5  Beav.  557 ;  49  E.  E.  694 ;  59  E.  E.  567).  But  under  the  present  prac- 
tice the  Court  has  a  discretion,  and  may  in  a  proper  case  appoint  a 
receiver  at  the  instance  of  a  mortgagee  in  possession,  though,  as  a  rule, 
a  mortgagee  who  has  once  taken  possession  cannot  relinquish  such 
possession  at  pleasure;  nor  will  the  Court  usually,  by  appointing  a 
receiver,  assist  the  mortgagee  to  get  rid  of  his  responsibilities  {In  re 
Prytherch,  Prytherch  v.  Williams,  1889,  42  Ch.  D.  590).  And  again,  it 
was  formerly  held  that  a  mortgagee  with  the  legal  estate  could  not  have 
a  receiver  {Berney  v.  Sewell,  1820,  1  Jac.  &  W.  647;  37  E.  E.  515; 
21  E.  E.  265).  Since  the  Judicature  Acts,  however,  there  have  been 
numerous  cases  in  which  legal  mortgagees  have  obtained  such  orders 
{Pease  v.  Fletcher,  1875,  1  Ch.  D.  273 ;  Tillett  v.  Nixon,  1883,  25  Ch.  D. 
238 ;  Mason  v.  Westoby,  1886,  32  Ch.  D.  206 ;  Truman  v.  Redgrave,  1881, 
18  Ch.  D.  547 ;  In  re  Pope,  1886,  17  Q.  B.  D.  749 ;  In  re  Prytherch, 
Prytherch  v.  Williams,  uhi  supra).  So,  too,  before  the  Judicature  Acts, 
one  tenant  in  common  could  not  obtain  a  receiver  against  another 
tenant  in  common,  unless  under  special  circumstances  {Norway  v. 
Bowe,  1812,  19  Ves.  159;  34  E.  E.  477;  12  E.  E.  157;  Sandford  v. 
Ballard,  1861,  30  Beav.  109;  54  E.  E.  830);  but  now  the  Court  has 
jurisdiction  in  an  action  for  partition  to  appoint  a  receiver,  where  one 
co-owner  is  in  occupation,  though  not  in  exclusive  occupation  {Porter 
V.  Lopes,  1877,  7  Ch.  D.  358). 

A  receiver  may  now  be  appointed  in  an  action  to  recover  possession 
of  land,  even  though  the  title  be  in  dispute,  and  the  defendant  is  in 
possession  under  a  legal  title  {Berry  v.  Keen,  1882,  51  L.  J.  Ch.  912; 
FoxwellY.  Van  Grutten,{l^^l'\  1  Ch.'64);  and  Talbot  y.  Hope  Scott,  1858, 
27  L.  J.  Ch.  273;  Dunn  v.  Ferrior,  1868,  L.  E.  3  Ch.  719,  decisions  to 
the  contrary,  are  no  longer  law. 

The  Court  is  jealous  of  putting  a  narrow  construction  on  the  sub- 
section {Beal  and  Personal  Advance  Co.  v.  McCarthy,  1879,  27  W.  E.  706). 
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Wide,  however,  as  the  discretion  is  which  it  confers  on  the  Court,  that 
discretion  will  not  be  exercised  capriciously  but  according  to  well-defined 
principles.  It  was  not  the  object  of  the  Act  to  create  new  rights,  but 
to  provide  additional  remedies  in  aid  of  previously  existing  rights. 
Though  receivers  are  granted  more  readily  than  was  the  case  before  the 
passing  of  the  Judicature  Acts,  yet  the  principles  on  which  the  juris- 
diction of  the  Court  of  Chancery  rested  have  not  been  changed  {Holmes 
V.  Millage,  [1893]  1  Q.  B.  551).  Thus,  the  Court  will  not  interfere  with 
an  executor's  right  of  retainer  by  appointing  a  receiver  at  the  instance 
of  a  plaintiff  in  a  creditor's  action,  merely  because  the  executor  will 
probably  exercise  his  right  to  the  prejudice  of  the  general  body  of 
creditors,  nor  unless  it  is  shown  that  the  assets  are  being  wasted  {In  re 
Wells,  Molony  v.  Brooke,  1890,  45  Ch.  D.  569). 

"Just  or  Convenient^ — The  effect  of  the  words  "just  or  convenient" 
has  been  much  discussed  in  connection  with  the  process  which  is  termed, 
though  not  with  complete  accuracy  {In  re  Shepliard,  Allans  v.  Shephard, 
1889,  43  Ch.  D.  131),  "  equitable  execution,"  that  process  by  which  the 
Court  affords  an  equitable  remedy  to  a  judgment  creditor,  where  legal 
impediments  to  legal  execution  exist,  or  where  there  are  special  circum- 
stances making  it  just  and  convenient  that  a  receiver  should  be  appointed 
{Anglo-Italian  Bank  v.  Bavies,  1878,  9  Ch.  D.  275 ;  Salt  v.  Cooper,  1880, 
16  Ch.  D.  544 ;  In  re  Pope,  1886, 17  Q.  B.  D.  743 ;  Manchester  and  Liver- 
pool Bistrict  Banking  Co.  v.  Parkinson,  1888,  22  Q.  B.  D.  173;  In  re 
Shephard,  Atkins  v.  Shephard,  [1889]  43  Ch.  D.  131 ;  Holmes  v.  Millage, 
[1893]  1  Q.  B.  551 ;  Harris  v.  Beauchamp,  [1894]  1  Q.  B.  801).  The 
subject  of  equitable  execution  has  been  dealt  with  in  the  article  on 
Execution  in  Vol.  V.  of  the  present  work,  pp.  522-526.  It  must  suffice 
here  to  say  that,  before  an  order  for  equitable  execution  will  be  granted, 
legal  impediments  to  obtaining  execution  of  the  judgment  in  the  ordinary 
course  of  law  must  be  shown  {Manchester  and  Liverpool  Bistrict  Banking 
Co.  V.  Parkinson;  Goldschmidt  v.  Oherrheinische  Metallwerke,  [1906]  1  K.  B. 
373) ;  and  that  the  sub-section  does  not  enable  the  Court  to  grant  a 
receiver  in  cases  where  before  the  Act  no  such  jurisdiction  existed 
{Holmes  v.  Millage;  Harris  v.  Beauchamp). 

Subject  to  such  considerations  as  those  above  mentioned,  there  is 
no  limit  to  the  power  of  the  Court  to  appoint  a  receiver,  except  that  it 
is  only  to  be  exercised  when  it  appears  "just  and  convenient "  ((^a-w;- 
thorpe  V.  Gawthorpe,  1878,  W.  K  91 ;  In  re  Coney,  Coney  v.  Bennett,  1885, 
29  Ch.  D.  993).  [As  to  the  subsection,  the  reader  is  also  referred  to 
Injunction  in  Vol.  VI.  pp.  248-253.] 

Ohject  of  Jurisdiction. — The  object  of  the  jurisdiction  is  to  provide 
for  the  safety  of  property  in  dispute  pending  a  litigation,  and  to  preserve 
property  in  danger  of  being  dissipated  or  destroyed  by  those  to  whose 
care  it  is  by  law  intrusted,  or  by  persons  having  immediate  but  partial 
interests  (Lord  Eedesdale,  p.  133).  In  Evans  v.  Coventry,  1854,  3  Drew, 
p.  80 ;  61  E.  K.  p.  833,  it  was  said  that  a  receiver  can  only  be  properly 
granted  for  the  purpose  of  getting  and  securing  funds  which  the  Court 
at  the  hearing,  or  in  the  course  of  the  cause,  will  have  the  means  of  dis- 
tributing among  the  persons  entitled  to  those  funds  (see  also  Wright  v. 
Vernon,  1855,  3  Drew.  112;  61  E.  E.  845;  Tullett  v.  Armstrong,  1836, 

1  Keen,  428 ;  48  E.  E.  371). 

Appointment  is  Discretionary. — "  It  is  in  the  sound  discretion  of  the 
Court  whether  it  will  appoint  a  receiver"  {Greville  v.  Fle^ni^ig,  1845, 

2  Jo.  &  Lat.  335 ;  69  E.  E.  303).     "  A  decree  of  this  Court  for  a  receiver 
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is  a  discretionary  power  exercised  by  this  Court  with  as  great  utility  to 
the  subject  as  any  sort  of  authority  that  belongs  to  them,  and  is  provi- 
sional only  for  the  more  speedy  getting  in  of  a  party's  estate,  and  securing 
it  for  the  benefit  of  such  person  who  shall  appear  to  be  entitled,  and 
does  not  at  all  affect  the  right "  (per  Lord  Hardwicke,  L.C.,  in  Skip  v. 
Rarwood,  1747,  3  Atk.  564;  26  E.  R.  1125). 

In  Owen  v.  Roman,  1853,  4  H.  L.  997 ;  10  E.  R.  766,  Lord  Cranworth, 
L.C.,  thus  stated  the  principle  on  which  the  Court  acts  by  preserving 
property  pending  the  litigation  which  is  to  decide  the  right  of  the 
litigant  parties: — 

"  In  such  cases  the  Court  must  of  necessity  exercise  a  discretion  as 
to  whether  it  will  or  will  not  take  possession  of  the  property  by  its 
officer.  No  positive  unvarying  rule  can  be  laid  down  as  to  whether  the 
Court  will  or  will  not  interfere  by  this  kind  of  interim  protection  of 
the  property.  Where  indeed  the  property  is  as  it  were  in  medio,  in  the 
enjoyment  of  no  one,  the  Court  can  hardly  do  wrong  in  taking  posses- 
sion. It  is  the  common  interest  of  all  parties  that  the  Court  should 
prevent  a  scramble.  .  .  .  But  where  the  object  of  the  plaintiff  is  to  assert 
a  right  to  property  of  which  the  defendant  is  in  the  enjoyment,  the  case 
is  necessarily  involved  in  further  questions.  The  Court  by  taking  pos- 
session at  the  instance  of  the  plaintiff  may  be  doing  a  wrong  to  the 
defendant,  in  some  cases  an  irreparable  wrong.  If  the  plaintiff  should 
eventually  fail  in  establishing  his  right  against  the  defendant,  the  Court 
may  by  its  interim  interference  have  caused  mischief  to  the  defendant, 
for  which  the  subsequent  restoration  of  the  property  may  afford  no 
adequate  compensation.  In  all  cases,  therefore,  where  the  Court  inter- 
feres by  appointing  a  receiver  of  property  in  the  possession  of  the 
defendant,  before  the  title  of  the  plaintiff  is  established  by  decree,  it 
exercises  a  discretion  to  be  governed  by  all  the  circumstances  of  the 
case.  When  the  evidence  on  which  the  Court  is  to  act  is  very  clear  in 
favour  of  the  plaintiff,  there  the  risk  of  eventual  injury  to  the  defendant 
is  very  small,  and  the  Court  does  not  hesitate  to  interfere.  Where  there 
is  more  of  doubt,  there  is  of  course  more  of  difficulty.  The  question  is 
one  of  degree,  as  to  which,  therefore,  it  is  impossible  to  lay  down  any 
precise  or  unvarying  rule"  (p.  1032).  The  discretion  of  the  judge  is 
not,  except  under  special  circumstances,  interfered  with  by  the  Court  of 
Appeal  {Nothard  v.  Proctor,  1875,  L.  R.  1  Ch.  4). 

In  what  Cases  Appointed. — The  appointment  of  a  receiver  being,  as 
has  been  stated,  discretionary,  it  is  obviously  impossible  to  lay  down  any 
general  rule,  for  the  Court  must  necessarily  be  guided,  in  arriving  at  a 
decision  whether  the  case  presented  to  it  is  one  for  the  exercise  of  the 
jurisdiction,  by  all  the  surrounding  circumstances.  No  attempt,  there- 
fore, can  be  made  within  the  limits  of  this  article  to  discuss  the 
numerous  cases  or  classes  of  cases  in  which  the  Court  will  interfere  for 
the  protection  of  parties  by  the  appointment  of  a  receiver.  The  reader 
is  referred  to  Chap.  II.  of  Mr.  Kerr's  work,  where  the  subject  is  fully 
discussed  under  the  following  heads: — (1)  Infants;  (2)  executors  and 
trustees ;  (3)  pending  litigation  as  to  probate ;  (4)  mortgagor  and  mort- 
gagee ;  (5)  debtor  and  creditor ;  (6)  public  companies ;  (7)  vendor  and 
purchaser;  (8)  covenantor  and  covenantee;  (9)  tenant  for  life  and 
remainderman;  (10)  partners;  (11)  lunacy;  (12)  tenants  in  common; 
(13)  possession  under  legal  title ;  (14)  other  cases.  (See  also  Daniell's 
GK.  Pr.,  pp.  1409-1424;  Seton,  pp.  781-791).  It  should,  however,  be 
stated  that  in  the  case  of  interests  which  are  equitable  merely,  the 
VOL.  XII.  25 
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Court  will,  in  appointing  a  receiver,  take  care  that  the  rights  of  parties 
claiming  by  a  paramount  title  are  not  interfered  with.  Thus  a  receiver 
may  be  appointed  at  the  instance  of  a  subsequent  incumbrancer  against 
a  prior  legal  mortgagee  not  in  possession ;  but  in  such  cases  the  order 
will  be  made  without  prejudice  to  the  rights  of  prior  incumbrancers  to 
take  possession  under  their  securities  {Berney  v.  Sewell,  1820, 1  Jac.  &  W. 
647;  37  E.  R.  515;  21  R.  R.  265;  Norway  v.  Bowe,  1812,  19  Ves.  143; 
34  E.  R.  472;  12  R.  R.  157;  Perry  v.  Oriental  Hotels  Co.,  1870,  L.  R. 

5  Ch.  420;  Pease  v.  Fletcher,  1875,  L.  R.  1  Ch.  273).  And  so,  where  a 
receiver  is  appointed  by  way  of  equitable  execution  over  the  lands  of  a 
judgment  debtor  which  are  in  mortgage,  the  appointment  is  made  with- 
out prejudice  to  the  rights  of  prior  incumbrancers  (  Wells  v.  Kilpin,  1874, 
L.  R.  18  Eq.  298 ;  Smith  v.  Cowell,  1881,  6  Q.  B.  D.  75 ;  Salt  v.  Cooper, 
1880,  16  Ch.  D.  544;  and  see  Underhay  v.  Bead,  1887,  20  Q.  B.  D.  209). 
It  is  the  constant  habit  of  the  Court  not  to  look  at  mortgagees  further 
than  to  see  that  they  are  not  prejudiced  {Norway  v.  Bowe,  1812,  19  Ves. 
p.  153  ;  34  E.  R.  p.  475,  per  Lord  Eldon,  L.C.).  And  a  prior  mortgagee 
has  no  concern  with  the  appointment,  nor  will  he  be  allowed  to  object 
to  such  appointment  by  any  act  short  of  a  personal  assertion  of  his  legal 
right,  and  taking  possession  himself  {Silver  v.  Bishop  of  Norwich,  1816, 
3  Swans.  112  n.]  36  E.  R.  794). 

Application,  when  Made. — The  words  "interlocutory  order"  in 
sec.  25  (8)  of  the  Judicature  Act,  1873,  are  not  confined  to  an  order 
made  between  writ  and  final  judgment,  but  mean  an  order  other  than 
an  order  made  by  way  of  final  judgment  in  an  action,  whether  such 
order   be   made   before    judgment    or    after   {Smith  v.    Cowell,    1881, 

6  Q.  B.  D.  75). 

An  application  for  a  receiver  may  be  made  at  any  stage  of  the  pro- 
ceedings {An^lo-Balian  Bank  v.  Davies,  1878,  9  Ch.  D.  287). 

Under  the  former  practice  a  receiver  would  not  be  appointed  before 
decree,  unless  the  appointment  was  prayed  by  the  bill,  nor  would  leave 
to  amend  be  granted  {Pare  v.  Clegg,  1861,  19  W.  R.  46).  Under  the 
modern  practice,  where  the  appointment  of  a  receiver  forms  a  substantial 
portion  of  the  relief  claimed  in  the  action,  the  writ  should  be  indorsed 
accordingly  {Colehourne  v.  Colebourne,  1876,  1  Ch.  D.  690),  and  the 
indorsement  may  be  amended  (S.  C),  but  the  order  may  be  made  even 
though  there  be  no  claim  for  a  receiver  in  the  indorsement  {Norton 
v.  Cover,  1877,  W.  N.  206  ;  Salt  v.  Cooper,  1880,  1  Ch.  D.  544). 

An  order  could,  under  the  old  practice,  be  made  at  the  hearing, 
though  not  prayed  by  the  bill  {Osborne  v.  Harvey,  1841,  1  Y.  &  C.  C. 
116 ;  62  E.  R.  815  ;  57  R.  R.  266).  And  now  the  power  conferred  by 
sec.  25  (8)  of  the  Judicature  Act,  1873,  can  be  exercised  at  the  trial  of 
the  action  as  well  as  upon  interlocutory  application  {In  re  Prytherch, 
Prytherch  v.  Williams,  1889,  42  Ch.  D.  590). 

After  decree  the  Court  would  on  motion  grant  a  receiver  where  a 
special  case  was  made  out  {Thomas  v.  Davies,  1847, 11  Beav.  29  ;  50  E.  R. 
727;  Wright  v.  Vernon,  1855,  3  Drew.  112;  61  E.  R.  845);  and  now 
the  order  maybe  obtained  after  judgment  {Anglo- Italian  Bank  v.  Davies, 
1878,  9  Ch.  D.  275).  After  judgment  for  foreclosure  absolute,  however, 
the  action  being  at  an  end,  the  plaintiff  cannot  obtain  an  order  for 
appointment  of  a  receiver  of  the  mortgaged  property  {Wills  v.  Luff, 
1888,  38  Ch.  D.  197). 

Inasmuch  as  the  action  is  pending  within  sec.  24  (7)  of  the  Judicature 
Act,  1873,  so  long  as  the  final  judgment  remains  unsatisfied,  the  Court 
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has  power  to  appoint  a  receiver  by  way  of  equitable  execution  upon 
motion  in  the  action,  although  the  original  writ  was  not  indorsed  for  a 
receiver  {Salt  v.  Cooper,  1880,  16  Ch.  D.  544).  And  see  In  re  Peace  & 
Waller,  1883,  24  Ch.  D.  407,  where  it  was  decided  that  the  order  may 
be  made  where  proceedings  are  pending  without  any  fresh  suit. 

The  Court  of  Appeal  can  appoint  a  receiver,  though  no  previous 
application  has  been  made  to  the  Court  below  {Hyde  v.  Warden,  1876, 
1  Ex.  D.  309). 

Application,  hy  whom  made. — An  application  for  the  appointment  of 
a  receiver  may  be  made  to  the  Court  or  a  judge  by  any  party.  If  it  be 
by  the  plaintiff  under  sec.  25  (8)  of  the  Judicature  Act,  1883,  it  may 
be  made  either  ex  parte  or  with  notice,  and  if  by  any  other  party,  then 
on  notice  to  the  plaintiff,  and  at  any  time  after  appearance  by  the  party 
making  the  application  (R.  S.  C,  1883,  Order  50,  r.  6). 

Under  the  old  practice  a  defendant  could  not  apply  until  after 
judgment  {Rohinson  v.  Hadley,  1849,  11  Beav.  614;  50  E.  R.  954); 
but  it  is  now  well-established  that  even  before  judgment  a  defendant 
may  apply,  and  that  although  the  plaintiff  has  already  served  a  notice 
of  motion  for  the  same  purpose  {Sargant  v.  Bead,  1876,  1  Ch.  D.  600). 
In  a  proper  case  such  an  order  may  be  obtained  ex  parte  by  a  defendant 
who  has  entered  an  appearance  {Hick  v.  Lockwood,  1883,  W.  N.  48). 

Ex  parte  Applications.  —  Although  there  is  power  to  appoint  a 
receiver  ex  parte,  and  such  an  order  may  be  made  even  before  service 
of  the  writ  {Taylor  v.  Eckersley,  1876,  2  Ch.  D.  302);  In  re  H's  Estate, 
H.  v.  H.,  1875,  1  Ch.  D.  276),  the  discretion  will  be  exercised  with  great 
caution,  and  only  in  cases  of  extreme  urgency  {Lucas  v.  Harris,  1886, 
18  Q.  B.  D.  127 ;  In  re  Potts,  ex  parte  Taylor,  [1893]  1  Q.  B.  648  ;  but 
see  Minter  v.  Kent,  Sussex  and  General  Land  Society,  1895,  72  L.  T. 
186).  In  In  re  Pountain,  1888,  37  Ch.  D.  609,  an  interim  receiver  of 
the  estate  of  a  supposed  lunatic  was  appointed  ex  parte  pending  an 
inquisition.     See,  too,  Fuggle  v.  Bland,  1883,  11  Q.  B.  D.  711. 

Application,  how  made. — In  the  Chanqery  Division  an  application  for 
appointment  of  a  receiver  is  usually  made  by  motion.  Where,  however, 
the  appointment  is  consented  to,  it  may  be  made  by  summons  at 
chambers  {Blackhorough  v.  Bavenhill,  1852,  16  Jur.  1085).  And  an  order 
may  be  obtained  at  chambers  for  the  appointment  of  a  new  receiver 
in  the  place  of  one  deceased  {Booth  v.  Goulton,  1868,  16  W.  R.  683). 
Where  an  administration  action  is  commenced  by  originating  summons, 
a  receiver  can  be  appointed,  either  in  chambers  or  in  Court,  immediately 
after  the  service  of  the  summons  {In  re  Francke,  Drake  v.  Francke,  1888, 
57  L.  J.  Ch.  437 ;  and  see  Gee  v.  Bell,  1887,  35  Ch.  D.  160).  Where 
proceedings  for  foreclosure  are  commenced  by  originating  summons 
under  Order  55,  r.  5a,  it  is  quite  a  common  practice  for  receivers  to  be 
appointed  by  orders  made  in  chambers.  In  Barr  v.  Harding,  1888, 
36  W.  R.  216,  the  plaintiff  was  only  allowed  such  costs  as  he  would  have 
been  entitled  to  if  his  proceedings  had  been  commenced  by  originating 
summons,  Kay,  J.,  expressing  the  view  that  he  could  clearly  appoint 
a  receiver  on  summons ;  and  see  0' Kelly  v.  Gulverhouse,  1887,  W.  N.  36 ; 
Weston  V.  Levy,  1887,  W.  N.  76.  Where,  however,  the  appointment  of 
a  receiver  is  contested,  it  is  more  convenient  that  the  application  should 
be  by  motion  in  Court.  In  the  King's  Bench  Division  the  application 
is  made  by  summons  at  chambers,  which  must  be  heard  by  a  judge, 
except  in  the  case  of  appointment  of  receivers  by  way  of  equitable 
execution,  where  a  master  has  jurisdiction  (Order  50,  r.  12  {e)). 
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Who  may  he  appointed. — Unless  the  parties  are  agreed  on  the  person 
to  be  appointed  receiver,  the  usual  course  is  to  refer  it  to  chambers  to 
appoint  some  fit  and  proper  person.  But  if  they  consent,  the  appoint- 
ment may  be  made  at  once  (In  re  Llewellyn,  Lane  v.  Lane,  1883,  25 
Ch.  D.  66 ;  Tillett  v.  Nixon,  1883,  25  Ch.  D.  238). 

If  one  of  the  parties  desire  to  propose  himself,  care  must  be  taken 
that  leave  to  that  effect  is  reserved  in  the  order  {Davis  v.  Duke  of 
Marlborough,  1818,  2  Swans.  118;  36  E.  R.  559).  As  a  rule,  however, 
and  except  under  special  circumstances,  the  Court  prefers  a  stranger 
rather  than  one  of  the  parties,  and  will  not  appoint  a  party  except 
by  consent  {In  re  Lloyd,  Allen  v.  Lloyd,  1879,  12  Ch.  D.  447).  The 
plaintiff,  however,  is  occasionally  appointed,  particularly  in  cases  of 
equitable  execution  and  in  cases  of  emergency  {Fuqgle  v.  Bland,  1883, 

11  Q.  B.  D.  711;  Hyde  v.  Warden,  1876,  1  Ex.D.  309;  Taylor  v. 
Echersley,  1876,  2  Ch.  D.  302 ;  Boyle  v.  Bettws  Llantwit  Colliery  Co., 
1876,  2  Ch.  D.  726). 

In  cases  of  dispute,  the  Court  will  exercise  its  discretion  in 
appointing  the  fittest  person  for  the  office  without  regard  to  who  may 
propose  him  {Lespinasse  v.  Bell,  1821,  2  Jac.  &  W.  436 ;  37  E.  R.  694). 
It  is,  however,  a  well  recognised  rule  of  practice  that,  cmteris  paribus, 
the  nominee  of  the  party  having  carriage  of  the  order  will  be  pre- 
ferred, unless  personal  objections  to  his  appointment  be  shown  to  exist 
{Wilson  V.  Poe,  1825,  1  Hog.  322;  Baylies  v.  Baylies,  1844,  1  Col.  C.  C. 
548 ;  63  E.  R.  538 ;  66  R.  R.  168 ;  Bord  v.  Tollemache,  1862,  1  New 
Rep.  177).  Any  other  rule  would  act  as  an  encouragement  to  parties 
to  contest  the  appointment  of  the  person  proposed  as  receiver  wherever 
they  are' not  agreed. 

The  Court  will  not  appoint  a  person  whose  duty  it  is  to  check  the 
receiver.  Thus  it  is  most  unusual  to  appoint  a  trustee  receiver  {Sutton 
V.  Jones,  1809,  15  Ves.  584 ;  33  E.  R.  875),  though  under  special  circum- 
stances it  may  be  done.  Usually  a  trustee,  if  appointed,  will  be  required 
to  act  without  salary  {Sutton  v.  Jones,  1809,  15  Ves.  584;  33  E.  R.  875 ; 
Sykes  v.  Hastings,  1805,  11  Ves.  363;  32  E.  R.  1128;  Pilkington  v. 
Baker,  1876,  24  W.  R.  234 ;  but  see  In  re  Bignell,  Bignell  v.  Chapman, 
[1892]  1  Ch.  59). 

The  next  friend  of  an  infant  is  not  a  proper  person  to  be  appointed 
{Stone  V.  Wishart,  1817,  2  Madd.  64;  56  E.  R.  258);  nor  the  son  of  the 
next  friend  {Taylor  v.  Oldham,  1822,  Jac.  527;  37  E.  R.  947).  (See 
Next  Friend.)  And  similarly,  a  solicitor  engaged  in  the  action  in  which 
the  appointment  is  made,  is  ineligible  {In  re  Lloyd,  Allen  v.  Lloyd,  1879, 

12  Ch.  D.  447),  and  will  not  be  appointed,  even  by  consent  (  Watson  v. 
Arundel,  1875,  L.  R.  Ir.  9  Eq.  524). 

Where  a  company  has  been  ordered  to  be  wound  up,  and  a  liquidator 
appointed,  and  it  is  also  desired  to  have  a  receiver  appointed  in  an  action 
at  the  suit  of  debenture-holders  of  the  company,  it  is  the  settled  course 
of  the  Court  that,  in  the  absence  of  special  circumstances,  the  same 
person  should  fill  the  two  capacities  of  liquidator  and  receiver  {Perry  v. 
Oriental  Hotels  Co.,  1870,  L.  R.  5  Ch.  420 ;  Tottenham  v.  Swansea  Zinc 
Ore  Co.,  1884,  32  W.  R.  716 ;  British  Linen  Co.  v.  South  American  and 
Mexican  Co.,  [1894]  1  Ch.  108 ;  Industrial  and  General  Trust  v.  South 
American  and  Mexican  Co.,  1894,  42  W.  R.  181).  Where,  however,  a 
receiver  has  been  appointed  by  debenture-holders,  under  a  power  to  that 
effect  in  their  trust-deed,  such  receiver  will  not  be  displaced  in  favour 
of  a  liquidator  appointed  in  the  winding-up  of  the  company  {In  re 
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Pound,  Son,  &  HutcUns,  1889,  42  Ch.  D.  402;  In  re  Joshua  Stuhhs, 
Barney  v.  Stuhhs,  [1891]  1  Ch.  475).  Nor  will  the  discretion  of  the 
Court  in  refusing  to  displace  the  receiver  be  reviewed  by  the  Court  of 
Appeal  (In  re  Joshua  Stuhhs,  Barney  v.  Stuhhs).  Where  an  application 
is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of  debenture- 
holders  or  other  creditors  of  a  company,  the  official  receiver  may  be 
appointed  (Companies  (Winding-up)  Act,  1890,  53  &  54  Vict.  c.  63, 
s.  4  (6)). 

The  Court  of  Appeal  will  not,  except  in  an  extreme  case,  disturb  the 
selection  of  a  receiver  by  the  judge  of  first  instance,  unless  there  be 
some  objection  in  point  of  principle  to  the  person  appointed  (Cookes  v. 
Cookes,  1865,  2  De  G.,  J.  &  S.  526 ;  46  E.  R.  479 ;  Ferry  v.  Oriental 
Hotels  Co.,  1870,  L.  E.  5  Ch.  420). 

Security  of  Receiver. — Where  an  order  is  made  directing  a  receiver 
to  be  appointed,  unless  otherwise  ordered,  the  person  to  be  appointed 
must  first  give  security,  to  be  allowed  by  the  Court  or  a  judge,  and  taken 
before  a  person  authorised  to  administer  oaths,  duly  to  account  for  what 
he  shall  receive  as  such  receiver,  and  to  pay  the  same  as  the  Court  or 
judge  shall  direct  (Order  50,  r.  16). 

Where  any  judgment  or  order  is  pronounced  or  made  in  Court  ap- 
pointing a  person  therein  named  to  be  receiver,  the  Court  or  judge  may 
adjourn  to  chambers  the  cause  or  matter  then  pending,  in  order  that  the 
person  named  as  receiver  may  give  security,  and  may  thereupon  direct 
such  judgment  or  order  to  be  drawn  up  (Order  50,  r.  17). 

Where  the  receiver  is  appointed  subject  to  his  giving  security,  the 
appointment  is  not  complete,  so  far,  at  any  rate,  as  it  affects  third  parties, 
until  the  security  has  been  given  {Edwards  v.  Edwards,  1876,  2  Ch.  D. 
291) ;  but  after  security  given,  the  order  relates  back  to  the  time  when 
it  was  actually  pronounced  {Ex  parte  Evans,  In  re  Watkins,  1879,  13 
Ch.  D.  252).  If  the  order  is  silent  as  to  the  receiver  giving  security, 
his  appointment  is  complete  upon  the  order  being  made,  and  possession 
taken  under  it  {Morrison  v.  Skerne  Iron  Works  Co.,  1889,  60  L.  T.  588). 

It  is  common  practice  in  urgent  cases  to  allow  the  receiver  to  act  at 
once,  on  the  party  upon  whose  application  he  is  appointed  giving  an 
undertaking  to  be  responsible  for  his  receipts. 

The  Court  will  not,  as  a  rule,  dispense  with  the  usual  security,  even 
with  consent  of  the  parties  interested.  The  proper  course  is  for  the 
parties  of  their  own  authority  to  nominate  a  receiver,  and  then  to  apply 
for  liberty  for  him  to  act  without  security  {Manners  v.  Furze,  1847,  11 
Beav.  30 ;  50  E.  R.  727).  And  certainly,  where  the  parties  are  not 
competent  to  consent,  security  will  not  generally  be  waived  {Tylee  v. 
Tylee,  1853,  17  Beav.  583;  51  E.  R.  1161).  Occasionally,  however,  a 
receiver  is  appointed  without  security.  Thus,  no  security  was  required 
where  the  object  was  the  preservation  of  property  pending  an  appeal, 
and  the  party  appointed  receiver  alone  had  to  incur  expenditure  {Hyde 
V.  Warden,  1876,  1  Ex.  D.  309);  and  where  the  object  of  the  appoint- 
ment was  merely  to  create  a  charge  on  the  interest  of  a  judgment 
debtor  in  property  subject  to  prior  charges,  and  not  to  enter  into 
possession  of  rents  and  profits  {Hewett  v.  Murray,  1885,  54  L.  J.  Ch. 
572) ;  and  see  Taijlor  v.  Eckersley,  1876,  2  Ch.  D.  302,  where  a  plaintiff 
was  appointed  by  the  Court  of  Appeal  interim  receiver  for  fourteen  days 
or  until  a  receiver  was  appointed,  and  was  not  required  to  give  security, 
he  undertaking  not  to  deal  with  the  property  except  under  direction  of 
the  Court,  and  to  abide  by  any  order  which  the  Court  might  think  fit 
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to  make  as  to  damages  or  otherwise.  Where  no  security  is  to  be  given 
the  fact  should  be  specially  mentioned  in  the  order  {Morrison  v.  Skerne 
Iron  Works  Co.,  1889,  60  L.  T.  588). 

Where  security  has  to  be  given,  it  was  formerly  the  invariable  prac- 
tice to  require  that  it  should  take  the  form  of  a  recognisance  of  the 
receiver  himself,  with  two  or  more  sureties.  The  recognisance  is,  in  the 
Chancery  Division,  given  to  the  two  senior  Masters  in  the  chambers  of 
the  judge  to  whom  the  cause  is  assigned  (Order  60,  r.  4) ;  in  the  King's 
Bench  Division  it  is  given  to  two  of  the  Masters  of  that  Division.  The 
recognisance  must  be  enrolled  within  six  months  from  its  acknowledg- 
ment, except  under  special  circumstances,  and  by  an  order  made  by  the 
Court  or  judge  on  motion  for  enrolment  after  that  time  (Order  61,  r.  14). 
The  sureties  to  a  recognisance  must  be  resident  in  England,  even  where 
the  receiver  is  appointed  over  foreign  assets  (Cockburn  v.  Raphael,  1825, 
2  Sim.  &  St.  453 ;  57  E.  K.  419 ;  25  R  R  244). 

In  modern  practice  it  is  very  usual  to  accept  the  bond  of  the  receiver 
and  a  guarantee  society,  and  that  is  considered  sufficient  security  up  to 
£2000.  Where,  however,  larger  security  has  to  be  given,  a  bond  and 
recognisance  of  the  receiver  and  society  are  required.  It  seems  that 
there  is  no  objection  to  accepting  a  foreign  company  as  security  in  a 
proper  case  (Aldrich  v.  British  Griffin  Chilled  Iron  and  Steel  Co.,  [1904] 
2  K.  B.  850).  A  Scotch  guarantee  company,  having  its  registered  office 
in  Scotland,  which  by  its  bond  submits  to  the  jurisdiction  of  the  English 
Courts,  and  signs  an  address  for  service  of  process,  notices,  &c.,  within 
the  jurisdiction,  may  be  accepted  (Eesolution  of  Judges,  July  5,  1900). 
Where  the  receiver  is  appointed  with  a  salary,  the  premium  on  such 
bond  is  payable  by  himself,  and  he  w^ill  not  be  allowed  the  amount  on 
passing  his  account ;  secus,  where  he  is  appointed  without  salary  {Harris 
v.  Sleep,  [1897]  2  Ch.  80). 

The  sum  in  which  the  security  is  usually  required  to  be  given  is 
double  the  amount  of  the  annual  income.  Where  capital  sums  have  to 
be  got  in,  the  security  is  fixed  at  the  amount  which  may  reasonably  be 
expected  to  come  to  the  hands  of  the  receiver.  Occasionally,  with  a 
view  to  diminishing  the  amount  of  the  security,  part  of  the  estate  is 
ordered  to  be  brought  into  Court  {Ex  parte  Clayton,  In  re  Starkie,  1826, 
1  Russ.  476  ;  38  E.  R  184;  In  re  Eagle,  1847,  2  Ph.  Ch.  201 ;  41  E.  R 
919).  With  the  same  object  accounts  are  frequently  directed  to  be 
brought  in  half-yearly  instead  of  at  less  frequent  intervals ;  but  on  the 
score  of  expense  this  should  only  be  done  under  special  circumstances. 

Salary  and  Allowances  of  Receiver. — Unless  otherwise  ordered,  a 
person  appointed  receiver  will  be  allowed  a  proper  salary  or  allowance 
(Order  50,  r.  16). 

A  receiver  is  usually  paid  by  a  percentage  on  the  gross  amount  of 
his  receipts.  The  amount  formerly  allowed  was,  as  a  rule,  5  per  cent. ; 
but  there  is  no  settled  scale,  and  the  amount  allowed  depends  on  the 
degree  of  difficulty  or  facility  experienced  in  collection  {Day  v.  Croft, 
1840,  2  Beav.  488 ;  48  E.  R  1271 ;  50  R.  R  255).  The  scale  of  re- 
muneration adopted  in  the  case  of  liquidators  does  not  apply  {Prior  v. 
Bagster,  1888,  57  L.  T.  760).  The  salary  payable  to  a  receiver,  however, 
by  no  means  represents  all  that  he  is  entitled  to  receive  out  of  the 
estate.  For  it  is  well  established  that  he  will  also  be  entitled  to  pay- 
ment in  respect  of  any  extraordinary  trouble  or  expenditure  which 
he  may  incur  in  discharge  of  the  duties  of  his  office  {Potts  v.  Lcighton, 
1808,  15  Ves.  273;  33  E.  R  758;  Malcolvi  v.  UGallaghan,  1836,  3  Myl. 


BECEIVERS 


^91 


&  Cr.  52;  40  E.  K.  844;  45  R  K.  210;  Harris  v.  Sleep,  [1897]  2  Ch. 
80).  It  was  held  in  some  of  the  earlier  cases  that  such  an  allowance 
would  not  be  made  unless  the  sanction  of  the  Court  had  been  pre- 
viously obtained  {In  re  Ormsby,  1809,  1  Ball.  &  B.  189;  12  E.  E.  13; 
Malcolm  v.  OCallaghan,  ubi  sicpra) ;  but  in  Harris  v.  Sleep  it  was  said 
that  the  Court,  when  the  circumstances  are  before  it,  will  see  that  right 
is  done,  and  in  that  case  the  special  remuneration  was  allowed,  although 
not  asked  for  at  the  time  of  the  receiver's  appointment.  It  is  unques- 
tionable, however,  that  the  safer  course  is  to  obtain  leave  before  under- 
taking the  special  work.  When  a  receiver  takes  proceedings  on  behalf 
of  the  estate,  if  he  has  obtained  leave  to  take  them,  his  expenses  are 
allowed ;  if  he  has  not  obtained  leave,  his  expenses  are  allowed  if  he  is 
successful,  but  not  otherwise  {Bristowe  v.  Neeclham,  1847,  2  Ph.  Ch.  190; 
41  E.  E.  94 ;  78  E.  E.  66 ;  Malcolm  v.  aCallaghan,  1837,  3  Myl.  &  Cr. 
52  ;  40  E.  E.  844 ;  45  E.  E.  210).  A  receiver  is  entitled  to  be  indemni- 
fied out  of  the  estate  for  the  costs  of  an  adverse  application  against  him 
by  a  party  to  the  suit,  which  has  been  dismissed  with  costs  {C our  and  v. 
Hanmer,  1846,  9  Beav.  3 ;  50  E.  E.  242 ;  73  E.  E.  273).  The  guiding 
principle,  however,  is  that  laid  down  in  Walters  v.  Woodbridge,  1878, 
Ch.  D.  504,  that  the  defence  to  the  action  was  for  the  benefit  of  the 
estate.  So,  where  an  action  had  been  brought  against  a  receiver  and 
administrator  pendente  lite,  charging  him  with  personal  fraud  and  mis- 
conduct whilst  acting  as  receiver  and  administrator,  but  otherwise 
having  no  relation  to  the  estate  except  so  far  as  the  acts  complained  of 
were  acts  done  by  him  while  acting  as  an  officer  of  the  Court,  it  was 
held  that  he  was  not  entitled  to  be  indemnified  against  the  costs  incurred 
in  successfully  defending  the  action  {In  re  Dunn,  Brinhlow  v.  Singleton, 
[1904]  1  Ch.  648). 

If  a  receiver,  either  in  Chancery  or  Bankruptcy,  chooses  to  advance 
money  of  his  own  without  the  previous  authority  of  the  Court,  he  can 
only  look  to  the  estate  for  indemnity.  The  practice  in  the  Chancery 
Division  is  for  a  receiver  and  manager,  before  he  advances  money,  to 
apply  to  the  Court  for  its  authority  to  do  so ;  and  when  the  Court  gives 
him  authority,  it  generally  allows  him  interest  at  5  per  cent,  on  the  sum 
which  it  authorises  him  to  advance,  and  gives  him  a  charge  on  the  assets 
for  that  sum  and  the  interest  {per  Jessel,  M.E.,  Ux  parte  Izard,  In  re 
Bushell,  1883,  23  Ch.  D.  75). 

A  receiver  is  entitled  to  his  costs,  charges,  and  expenses  in  priority 
to  the  costs  of  other  parties,  and  next  after  the  costs  of  realisation 
{Batten  v.  Wedgwood  Coal  &  Iron  Co.,  1884,  28  Ch.  D.  317 ;  and  see  Strapp 
V.  Bull,  [1895]'  2  Ch.  1 ;  Latham  v.  Greenwich  Ferry  Co.,  1895,  72  L.  T. 
790).  Where  a  receiver  has  been  appointed,  has  gone  into  possession, 
and  received  rents  with  the  knowledge  of  a  mortgagee,  such  mortgagee, 
upon  taking  possession,  is  only  entitled  to  the  balance  of  the  rents  in 
the  receiver's  hands  after  deduction  of  the  receiver's  remuneration 
and  expenses  {Davy  v.  Price,  1883,  W.  N.  226). 

Where  a  party  to  the  action  is  appointed,  the  appointment  is  usually 
on  the  terms  that  the  receiver  shall  act  without  salary  {Sargant  v.  Read, 
1876,  1  Ch.  D.  600;  In  re  Prytherch,  Prytherch  v.  Williams,  1889,  42 
Ch.  D.  590).  Similarly,  with  regard  to  a  trustee,  where  he  is  appointed 
to  act  as  receiver,  it  will  usually  be  on  the  terms  that  he  acts  without 
salary  {Sutton  v.  Jones,  1809, 15  Ves.  584 ;  33  E.  E.  875 ;  Sykes  v.  Hastings, 
1805,  11  Ves.  363;  32  E.  E.  1128;  Pilkington  v.  Baker,  1876,  24  W.  E. 
234).     There  is,  however,  no  inflexible  rule  that  a  trustee  can  only  be 
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appointed  to  act  as  a  receiver  on  those  terms ;  and  the  fact  that  the 
judgment  did  not  mention  remuneration  does  not  amount  to  a  decision 
that  none  should  be  paid  {In  re  Bignell,  Bignell  v.  Chapman,  [1892] 
1  Ch.  59). 

A  partner  who  is  appointed  receiver  of  the  partnership  property  is 
entitled  to  be  paid  his  remuneration  and  costs  as  receiver  out  of  the 
funds  in  his  hands  as  receiver,  although  he  is  a  debtor  to  the  partner- 
ship estate,  and  unable  to  pay  his  debt  {Davyy.Scarth,  [1906]  1  Ch.  55). 

Effect  of  Appointment. — A  receiver  is  appointed  on  behalf  of  all 
parties  to  the  action,  and  not  of  one  party  only  {Davis  v.  Duke  of  Marl- 
borough, 1818,  2  Swans.  118;  36  E.  R.  559).  "The  appointment  of 
a  receiver  does  not  in  any  way  affect  the  right  to  the  property  over 
which  he  is  appointed.  The  Court,  in  an  action  for  a  receiver,  deals  with 
the  possession  only,  until  the  right  can  be  determined,  if  the  right  is  the 
matter  in  dispute  between  the  parties,  or  until  the  incumbrances  have 
been  cleared  off,  if  the  appointment  has  been  made  at  the  instance  of 
an  incumbrancer"  (Kerr,  160).  All  parties  are  bound  by  the  posses- 
sion of  the  receiver  {Mate  v.  Fink,  1850, 3  Mac.  &  G.  476 ;  42  E.  R.  344). 
Where,  therefore,  loss  arises  from  the  default  of  a  receiver  appointed  by 
the  Court,  it  must  be  borne  by  the  estate  {Hutchinson  v.  Zo7'd  Massarene, 
1811,  2  Ball  &  B.  49).  A  receiver  of  land  never  takes  actual  possession ; 
he  only  receives  the  rent  {perJ&mes,  LJ.,  Ex  parte  Evans,  In  re  Wathins, 
1879,  13  Ch.  D.  255).  A  receiver  does  not  receive  rents  and  profits  by 
virtue  of  any  estate  or  title  that  is  vested  in  him ;  he  is  merely  the 
officer  of  the  Court  to  collect  the  rents  upon  the  title  of  some  persons 
parties  to  the  action  {per  Chitty,  J.,  Vine  v.  Raleigh,  1883,  24  Ch.  D. 
243). 

A  receiver  is  not  the  agent  of  any  party,  but  an  officer  of  the  Court 
{Gardner  v.  London,  Chatham  and  Dover  Ely.  Co.,  1866,  L.  R.  2  Ch.  201 ; 
Corporation  of  Bacup  v.  Smith,  1890,  44  Ch.  D.  395). 

The  appointment  of  a  receiver  operates  as  an  injunction  {Evans  v. 
Coventry,  1854,  3  Drew.  p.  82;  61  E.  R.  p.  834;  Baxter  v.  West,  1858, 
28  L.  J.  Ch.  169). 

The  rule  in  Edwards  v.  Edwards,  1876,  2  Ch.  D.  291,  that  a  receiver 
is  not  duly  constituted  until  he  has  given  security,  only  applies  to  cases 
where  questions  arise  as  to  his  title  against  third  parties.  Therefore  the 
appointment  of  a  receiver  of  rents  of  land  at  the  instance  of  a  judgment 
creditor,  though  conditional  on  the  receiver  giving  security,  operates  as 
an  immediate  delivery  of  the  land  in  execution  within  the  meaning  of 
sec.  1  of  the  Judgment  Law  Amendment  Act,  1864,  27  &  28  Vict.  c.  112, 
so  as  to  render  the  judgment  creditor  a  secured  creditor  within  the 
Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  s.  45  (2)  {Ex  parte  Evans, 
In  re  Watkins,  1879,  13  Ch.  D.  252).  But  an  appointment  of  a  receiver 
by  way  of  equitable  execution  of  the  goods  of  a  judgment  debtor  does 
not  constitute  the  judgment  creditor  a  "  secured  creditor  "  within  sees. 
9,  68  of  the  same  statute  {In  re  Dickinson,  Ex  parte  Charrington,  1888, 
22  Q.  B.  D.  187 ;  In  re  Potts,  Ex  parte  Taylor,  [1893]  1  Q.  B.  648 ;  In  re 
Marquis  of  Anglesey,  Countess  de  Galve  v.  Gardner,  [1903]  2  Ch.  727 ; 
Ridout  V.  Fowler,  [1904]  1  Ch.  658).  Nor  does  it  confer  on  the  judgment 
creditor  any  charge  on  the  debtor's  property  so  as  to  make  him  a  secured 
creditor,  and  is  not  equivalent  to  a  seizure  of  the  property  in  execution 
within  sec.  163  of  the  Companies  Act,  1862  {Croshaw  v.  Lyndhurst  Ship 
Co.,  [1897]  2  Ch.  154).  Mere  notice  of  an  order  appointing  a  receiver 
upon  his  giving  security  can  confer  no  charge  on  personal  estate  in 
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favour  of  the  person  who  has  obtained  the  order  (Bidout  v.  Fowler, 
[1904]  1  Ch.  658).  A  receivership  order  by  way  of  equitable  execution 
is  one  which  shows  that,  in  the  judgment  of  the  Court,  the  person 
obtaining  it  would  be  entitled  to  execution,  but  that  for  some  legal 
impediment  execution  cannot  be  had  (Levasseur  v.  Mason  &  Barry, 
[1891]  2  Q.  B.  73).  And  a  receivership  order  obtained  by  a  judgment 
creditor  over  a  judgment  debtor's  share  of  a  testator's  residuary  personal 
estate,  partly  in  Court  in  an  administration  action  and  partly  in  the 
hands  of  the  executor,  prevents  the  judgment  creditor  from  receiving 
the  share,  or  from  dealing  with  it  to  the  prejudice  of  the  judgment 
creditor.  If,  at  the  date  of  the  order,  the  residue  is  unascertained  and 
the  fund  then  in  Court  is  insufficient  for  the  testator's  debts,  so  that  the 
judgment  debtor's  share  cannot  then  be  taken  in  execution,  it  prevents 
any  subsequent  mortgagee  or  judgment  creditor  from  gaining  priority 
by  means  of  a  stop  order  or  charging  order  {In  re  Marquis  of  Anglesey, 
Countess  de  Galve  v.  Gardner,  [1903]  2  Ch.  727).  See,  too,  Tyrrell  v. 
Painton,  [1895]  1  Q.  B.  202.  The  appointment  of  a  receiver  is  not 
execution  within  R.  S.  C.  1883,  Order  42,  rr.  8,  23 ;  and  therefore  the 
executors  of  a  deceased  judgment  creditor  are  not  entitled  to  obtain 
an  order  for  the  appointment  of  a  receiver  of  the  judgment  debtor's 
property  {Norhurn  v.  Norhurn,  [1894]  1  Q.  B.  448). 

A  receiver  is  not  a  creditor  entitled  to  present  a  bankruptcy  petition 
within  sec.  6  of  the  Bankruptcy  Act,  1883  {In  re  Saker,  Ex  parte  Saker, 
1888,  22  Q.  B.  D.  179).  There  is  no  vesting  in  a  receiver  of  any  cause 
of  action  (S.  C.  p.  185).  But  the  case  is  different  where  the  receiver  is 
assignee  of  the  judgment  debt  {In  re  Macoun,  [1904]  2  K.  B.  700). 
Service  on  a  receiver  and  manager  appointed  by  the  Court  of  a  bank- 
ruptcy notice  is  not  service  on  a  person  having  control  or  management 
of  a  business  within  rule  260  of  the  Bankruptcy  Eules,  1890  {In  re 
Flowers  &  Co.,  [1897]  1  Q.  B.  14). 

Moneys  in  the  hands  of  a  receiver  are  not  m  custodid  legis  in  the 
same  way  as  if  they  were  in  the  hands  of  a  sequestrator,  but  they  are 
assets  in  the  hands  of  a  receiver  for  the  benefit  of  all  parties  interested, 
the  receiver  being  in  the  same  position  as  an  executor  {In  re  Hoare, 
Hoare  v.  Owen,  [1892]  3  Ch.  94). 

The  possession  of  the  receiver  takes  goods  out  of  the  order  and 
disposition  of  a  party  who  has  become  bankrupt  since  the  appointment 
{Taylor  v.  Eckersley,  1877,  5  Ch.  D.  740). 

Where  property  has  been  detained  under  such  circumstances  as  to 
give  a  right  to  damages,  such  right  is  not  lost  by  the  appointment  of  a 
receiver  {Dreyfus  v.  Peruvian  Guano  Co.,  1889,  42  Ch.  D.  66). 

The  definition  of  owner  in  sec.  4  of  the  Public  Health  Act,  1875,  38 
&  39  Vict.  c.  55,  does  not  include  a  receiver  appointed  by  the  Court 
{Corporation  of  Bacup  v.  Smith,  1890,  44  Ch.  D.  395). 

Whether  possession  taken  by  a  receiver  appointed  under  an  order 
directing  a  company  to  deliver  up  possession  creates  a  change  of  occu- 
pation under  sec.  16  of  the  Poor  Bate  Assessment  and  Collection  Act, 
1869,  32  &  33  Vict.  c.  41,  quaere  {In  re  Marriage,  Neave  &  Co.,  North  of 
England,  etc.,  Corporation  v.  Marriage,  Neave  &  Co.,  [1896]  2  Ch.  663 ; 
and  see  Bichards  v.  Overseers  of  Kidderminster,  [1896]  2  Ch.  212).  As 
to  the  position  of  receivers  and  managers  with  regard  to  arrears  due 
to  a  gas  company  under  the  Gas  Works  Clauses  Act,  1847,  10  &  11 
Vict.  c.  15,  s.  161,  see  Paterson  v.  Gas  Light  and  Coke  Co.,  [1896]  2  Ch. 
476. 
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Where  the  rights  of  a  party  are  established,  the  receiver  will  be 
treated  as  his  receiver.  Thus,  where  a  receiver  was  appointed  in  a  suit 
for  specific  performance,  and  the  purchaser  was  compelled  to  take  the 
title,  the  receiver  was  held  to  be  his  receiver  (Boehm  v.  Wood,  1823, 
Turn.  &  R.  332 ;  37  E.  R.  1128). 

The  collection  of  assets  by  a  receiver  will  prevent  an  executor 
exerting  his  right  of  retainer  as  against  such  assets  (Bi  re  Jones,  Calver 
v.  Lnxton,  1885,  31  Ch.  D.  440;  and  see  Richmond  v.  White,  1879,  12 
Ch.  D.  361 ;  In  re  Birt,  Birt  v.  Burt,  1883,  22  Ch.  D.  604).  But  such 
right  is  unaffected  in  respect  of  assets  got  in  by  the  executor  before 
appointment  of  the  receiver,  even  though  such  assets  have  been  paid 
to  the  receiver  {In  re  Harrison,  Latimer  v.  Harrison,  1886,  32  Ch.  D. 
395). 

Interference  with  Receiver. — The  possession  of  the  receiver,  being  the 
possession  of  the  Court,  cannot  be  interfered  with  or  disturbed  without 
the  leave  of  the  Court  {Hawkins  v.  Gathercole,  1852,  1  Drew.  12;  61 
E.  R.  355;  Randfield  v.  Randfield,  1860,  1  Drew.  &  Sm.  310;  62  E.  R. 
398).  When  the  Court  has  appointed  a  receiver,  it  will  not  allow  the 
possession  of  the  receiver  to  be  disturbed  by  anybody,  however  good  his 
right  may  be,  but  the  party  thinking  he  has  a  right  paramount  to  that 
of  the  receiver,  or  rather,  to  that  of  the  person  who  has  got  the  appoint- 
ment of  the  receiver,  must,  before  he  can  presume  to  take  any  steps  of 
his  own  motion,  apply  to  the  Court  for  leave  to  assert  his  right  against 
the  receiver  {per  Kindersley,  V.-C,  Haiokins  v.  Gathercole,  ubi  supra, 
p.  17). 

It  is  not  open  to  a  party  to  question  any  order  or  process  of  the 
Court  by  disobedience;  so  long  as  the  order  is  in  force  it  must  be 
obeyed,  and  the  proper  steps  must  be  taken  to  question  the  validity  of  the 
order  {Russell  v.  East  Anglian  Rhj.  Co.,  1850,  3  Mac.  &  G.  104;  42  E.  R. 
201).  The  Court  will  not  permit  its  receiver  to  be  interfered  with  or 
dispossessed  of  the  property,  nor  will  it  allow  payment  to  him  to  be 
intercepted,  although  the  order  appointing  him  may  be  perfectly 
erroneous.  An  application  must  be  made  for  leave  {Ames  v.  Trtcstees 
of  Birkenhead  Hocks,  1855,  20  Beav.  332;  52  E.  R.  630). 

A  judgment  creditor  cannot,  without  leave,  attach  moneys  in  the 
hands  of  a  receiver  which  have  been  directed  to  be  paid  to  the  judgment 
debtor  {He  Winton  v.  Mayor  of  Brecon,  1860,  28  Beav.  200;  54  E.  R. 
342).  A  party  interested  may  apply  at  once  to  prevent  a  receiver 
dealing  wrongfully  with  money  in  his  hands,  and  need  not  wait  until  he 
passes  his  account  (S.  C). 

An  order  appointing  a  receiver  ought  to  state  distinctly  on  the  face 
of  it  over  what  property  the  receiver  is  appointed,  that  a  party  may  know 
what  it  is  the  officer  of  the  Court  is  in  possession  of  {Crow  v.  Wood,  1850, 
13  Beav.  271 ;  51  E.  R.  104). 

A  libel  on  a  business  carried  on  by  a  receiver  and  manager  is 
a  contempt  of  Court  {Helmore  v.  Smith,  1886,  35  Ch.  D.  449).  And  so 
is  an  attempt  by  the  holder  of  a  bill  of  sale  to  oust  a  receiver  appointed 
by  the  Court  of  Bankruptcy  from  possession  {Ex  parte  Cochrane,  In  re 
Mead,  1875,  L.  R.  20  Eq.  282);  and  inducing  employees  to  leave  a 
business  carried  on  by  a  receiver  is  an  interference  with  the  receiver 
{Hixon  V.  Hixon,  [1904]  1  Ch.  161).  It  is  not  a  contempt  of  Court  if  a 
prior  incumbrancer  takes  possession  and  enforces  his  rights  in  a  case 
where  a  receiver  has  been  appointed  without  prejudice  to  the  rights  of 
prior  incumbrancers  (  Underhay  v.  Read,  1887,  20  Q.  B.  D.  209). 
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Interference  with  the  possession  of  a  receiver  may  be  prevented  by 
committal  {Broad  v.  Wickham,  1831,  4  Sim.  511;  58E.  K.  191;  Helmore 
V.  Smith,  1886,  35  Ch.  D.  449). 

A  person  who  is  prejudiced  by  the  conduct  of  a  receiver  appointed  in 
an  action  ought  not,  without  leave,  to  commence  a  fresh  action  to  restrain 
the  proceedings  of  the  receiver,  even  though  the  act  complained  of  was 
beyond  the  scope  of  the  receiver's  authority,  but  ought  to  apply  for  such 
relief  as  he  is  entitled  to  in  the  action  in  which  the  receiver  was  appointed 
{Searle  v.  Clwat,  1884,  25  Ch.  D.  723). 

The  right  course  for  a  person  alleging  a  title  paramount  to  that 
of  the  receiver,  is  to  apply  for  leave  to  proceed,  notwithstanding  the 
possession  of  the  receiver,  or  to  apply  for  an  order  to  be  examined  pro 
interesse  suo  (Angel  v.  Smith,  1804,  9  Ves.  335;  32  E.  E.  632;  7  E.  E. 
214;  Brooks  v.  Greathed,  1820,  1  Jac.  &  W.  178;  37  E.  E.  343; 
Bussell  V.  Uast  Anglian  Ely,  Co.,  1850,  3  Mac.  &  G.  118 ;  42  E.  E.  206). 
As  to  the  practice  upon  an  inquiry  pro  interesse,  see  Daniell's  Ch.  Pr. 
pp.  739,  740,  1440 ;  Kerr,  pp.  180-182. 

Powers  and  Duties  of  Receiver . — The  duty  of  a  receiver  with  respect 
to  the  estate  over  which  he  is  appointed  will,  of  course,  depend  upon  the 
nature  of  the  property.     It  has  been  thus  described : — 

"  The  general  duty  of  a  receiver  may  be  said  to  be  to  take  possession 
of  the  estate  and  premises,  or  any  other  property  the  subject-matter  of 
dispute  in  the  action,  in  the  room  or  place  of  the  owner  thereof ;  and, 
under  the  sanction  of  the  Court,  when  necessary,  to  do  all  such  acts  of 
ownership,  in  relation  to  the  receipt  of  rents,  compelling  payment  of 
them,  management,  and  letting  the  lands  and  houses,  and  otherwise 
making  the  property  as  productive  for  the  parties  to  be  ultimately 
declared  to  be  entitled  thereto  as  the  owner  himself  could  do  if  he  were 
in  possession  "  (Kerr,  p.  192). 

As  to  real  or  leasehold  estates,  the  order  appointing  him  usually 
directs  the  parties  to  deliver  possession  of  so  much  as  is  held  by  them, 
and  the  tenants  of  so  much  as  is  let  to  attorn  to  the  receiver.  Where  a 
party  refuses  or  neglects  to  deliver  possession  to  the  receiver,  after  due 
service  of  the  order,  a  writ  of  possession  can  be  issued.  Where  the 
order  does  not  contain  a  direction  that  possession  be  delivered  to  the 
receiver,  a  party  in  possession  is  justified  in  refusing  to  deliver  it,  but 
may  retain  possession  on  paying  an  occupation  rent  {Bandfield  v. 
Bandfield,  1859,  7  W.  E.  651). 

Where  a  tenant  refuses  to  attorn  to  the  receiver,  an  order  can  be 
obtained  compelling  him  to  do  so  {Beid  v.  Middleton,  1823,  Turn.  &  E. 
455;  37  E.  E.  1176;  Hohhouse  v.  Hollcomle,  1848,  2  De  G.  &  Sm.  208; 
64  E.  E.  92;  79  E.  E.  189).  A  tenant  who  had  not  attorned  was 
ordered  to  pay  to  the  receiver  arrears  due  at  the  date  of  the  appointment, 
together  with  the  costs  of  the  application  {Hohson  v.  Sherwood,  1854,  19 
Beav.  575  ;  52  E.  E.  474).  Attornment  creates  a  tenancy  by  estoppel 
between  the  tenant  and  the  receiver  {Evans  v.  Matthias,  1857,  7  EL  & 
Bl.  602).  A  receiver  after  attornment  may  distrain  for  rent  in  his  own 
name,  without  the  leave  of  the  Court  {Pitt  v.  Snowden,  1752,  3  Atk.  750 ; 
26  E.  E.  1230). 

A  receiver  may,  without  leave,  let  for  any  term  not  exceeding  three 
years,  his  power  being  limited  to  such  parol  leases  as  are  authorised  by 
the  Statute  of  Frauds,  29  Car.  ii.  c.  2,  s.  2.  With  the  sanction  of  the 
Court  he  may  demise  for  a  term  of  years,  but  leases  of  property  in  the 
hands  of  a  receiver  are  usually  directed  to  be  made  by  the  person  having 
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the  legal  estate  or  the  power  of  leasing  (Daiiieirs  Ch.  Pr.  p.  1443).  The 
receiver  must  let  the  estate  to  the  best  advantage.  He  cannot  raise 
the  rents  on  slight  grounds,  nor  turn  out  tenants  (  Wynne  v.  Lord  New- 
borouf/h,  1790,  1  Ves.  Jun.  164;  30  E.  R.  282). 

A  receiver  may  do  small  ordinary  repairs  without  leave,  but  any 
special  expenditure  should  not  be  incurred  without  the  sanction  of 
the  Court,  which  can  be  obtained  on  summons  at  chambers.  Very 
frequently  leave  is  given  to  the  receiver  to  expend  sums  not  exceeding 
a  specified  amount  without  leave,  so  as  to  avoid  the  expense  of  constant 
applications. 

As  to  personal  estate,  it  is  the  duty  of  the  receiver  to  get  in  all  that 
he  can  reach.  If  parties  indebted  refuse  to  pay,  application  must  be 
made  for  leave  to  sue  them.  A  person  who  admits  a  sum  of  money  to 
be  due  from  him  to  the  estate  cannot  dispute  the  right  of  the  receiver 
to  collect  it  (Woody. Hitehings,  1839,  2  Beav.  294;  48  E.  R.  1194). 

A  writ  of  assistance  is  still  available  for  the  recovery  of  chattels 
ordered  to  be  delivered  to  a  receiver,  though  in  the  case  of  land  a  writ 
of  possession  has  by  R.  S.  C,  1883,  Order  47,  been  substituted  for  it 
(Wijman  v.  Knight,  1888,  39  Ch.  D.  165). 

A  receiver  appointed  in  a  debenture-holder's  action  may  be  em- 
powered to  borrow  money  as  a  first  charge  on  the  undertaking  in 
priority  to  the  debentures,  for  the  preservation  of  the  property  (Green- 
wood V.  Algesiras  Ely.  Co.,  [1894]  2  Ch.  205).  A  receiver  is  entitled  to 
priority  over  the  lenders  for  his  costs,  charges,  and  expenses  properly 
incurred  (Strapp  v.  Bidl,  [1895]  2  Ch.  1).  This  is  certainly  the  case 
where  the  party  making  the  advance  is  a  party  to  the  action ;  but  whether 
the  same  rule  applies  where  he  is  a  stranger  to  the  action,  qucere  (In 
re  Glasdir  Copper  Mines,  Ltd.,  English  Electro- Metallurgical  Co.,  Ltd., 
V.  Glasdir  Copper  Mines,  Ltd.,  [1906]  1  Ch.  365).  The  order  should 
expressly  state  whether  the  charge  is  to  be  subject  to,  or  free  from, 
the  receiver's  right  to  indemnity  (S.  C). 

The  order  giving  liberty  to  the  receiver  to  borrow  money  for  the 
purposes  of  the  business  limits  his  general  authority  to  incur  expenses 
for  that  purpose.  If  without  sanction  he  incurs  expenses  exceeding  the 
limit,  he  is  not  entitled  to  indemnity  out  of  the  assets  unless  he  can 
show  special  circumstances  (In  re  British  Power,  Traction,  and  Lighting 
Co.,  Ltd.,  Halifax  Joint- Stock  Banking  Co.,  Ltd.  v.  British  Power,  Traction, 
and  Lightiiig  Co.,  Ltd.,  [1906]  1  Ch.  497 ;  [1907]  1  Ch.  528). 

A  receiver  ought  not  to  incur  expense  in  defending  actions  brought 
against  him  without  the  leave  of  the  Court,  or  he  may  have  his  costs 
disallowed  (Swaby  v.  Dickon,  1833,  5  Sim.  629;  58  E.  R.  475);  though 
if  he  be  successful  in  his  defence  he  may  be  indemnified  out  of  the  estate 
(Bristowe  v.  Needham,  1847,  2  Ph.  Ch.  190 ;  41  E.  R.  914;  78  R.  R.  m). 

A  receiver  cannot,  without  the  leave  of  the  Court,  purchase  property 
of  which  he  has  been  appointed  receiver,  even  where  the  sale  is  made 
not  under  a  judgment  in  the  action,  but  by  a  mortgagee  selling  with 
leave  outside  the  action  (Nugent  v.  Nugent,  [1907]  2  Ch.  292,  following 
Almn  V.  Bond,  1841,  Fl.  &  K.  196). 

Generally  a  receiver  ought  not  to  make  any  application  to  the  Court 
in  his  own  name.  If  he  finds  himself  in  circumstances  of  difficulty  he 
ought  to  apply  to  the  plaintiff  to  make  the  necessary  application,  and 
on  his  default  the  receiver  may  then  properly  apply  himself  (Parker  v. 
Dann,  1845,  8  Beav.  497 ;  50  E.  R.  195 ;  68  R.  R.  171).  It  is  not  the 
modern  practice  to  permit  the  receiver  to  have  the  conduct  of  a  suit 
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{In  re  JTopMns,  Doiud  v.  Hawtin,  1881, 19  Ch.  D.  61).  Nor,  as  a  general 
rule,  can  an  action  be  brought  by  a  receiver  as  such  in  his  own  name, 
inasmuch  as  his  appointment  vests  no  cause  of  action  in  him  (In  re 
Sacher,  Ex  parte  Backer,  1888,  22  Q.  B.  D.  179). 

Liabilities  of  Receiver. — A  receiver  is  liable  to  account  for  all  moneys 
coming  to  his  hands,  whether  before  or  after  the  date  of  perfecting  his 
security  {Smart  v.  Flood,  1883,  49  L.  T.  467). 

A  receiver  will  not  be  required  to  make  good  a  loss  which  was  not 
owing  to  any  default  of  his ;  but  if  the  loss  occurs  owing  to  his  wilful 
default  and  to  his  placing  the  fund  in  what  he  knew  at  the  time  to  be 
an  improper  hand,  the  Court  will  oblige  him  to  answer  the  loss  out  of 
his  own  pocket  {Knight  v.  Lord  Flimouth,  1747,  3  Atk.  480 ;  26  E.  R. 
1076). 

He  must  not  mix  moneys  collected  by  him  as  receiver  with  his  own 
moneys,  and,  unless  he  does  so,  will  not  be  liable  for  loss  arising  from 
the  failure  of  a  banker ;  but  if  he  parts  with  the  absolute  and  exclusive 
control  over  the  fund,  he  will  be  held  responsible  {Salway  v.  Salway, 
1831,  2  Russ.  &  M.  215 ;  39  E.  E.  376 ;  White  v.  Baugh,  1835,  3  CI.  &  Fin. 
44;  6  E.  E.  1354;  see,  too.  Wren  v.  Kirton,  1805,  11  Ves.  377;  32  E.  E. 
1133;  8  E.  E.  174;  Drever  v.  Maitdesley,  1844,  8  Jur.  547). 

A  receiver  may  be  ordered  to  pay  personally  costs  occasioned  by  his 
conduct  {Ex  parte  Brown,  In  re  Suffield  &  Watts,  1888,  36  W.  E.  303). 

A  person  who  owes  money  come  to  his  hands  as  a  receiver  is  in  a 
fiduciary  capacity  within  sec.  4  (3)  of  the  Debtors  Act,  1869,  32  &  33 
Yict.  c.  62.  He  is  therefore  liable  to  attachment  for  breach  of  an  order 
to  pay  such  money,  even  after  he  has  been  discharged  from  being  receiver 
{In  re  Gent,  Gent-Davis  v.  Harris,  1888,  40  Ch.  D.  190). 

Money  not  accounted  for  and  due  from  a  receiver  is  made  a  debt  of 
record,  although  the  balance  is  not  ascertained.  The  receiver  is  trustee 
of  such  money  for  the  parties  entitled,  and  cannot  as  against  them 
avail  himself  of  the  Statute  of  Limitations,  although  his  final  account 
is  passed  and  his  recognisance  vacated  {Seagram  v.  Ttcck,  1881, 18  Ch.  D. 
296). 

A  receiver  cannot  set  off  a  debt  due  from  him  as  such  against  a  debt 
due  to  him  as  executor  {Nelson  v.  Roberts,  1893,  69  L.  T.  352). 

Accounts. — Where  a  receiver  is  appointed  with  a  direction  that  he 
shall  pass  accounts,  the  Court  or  a  judge  must  fix  the  days  upon  which 
he  shall  (annually,  or  at  longer  or  shorter  periods)  leave  and  pass  such 
accounts,  and  also  the  days  upon  which  he  shall  pay  the  balances 
appearing  due  on  the  accounts  or  such  part  thereof  as  shall  be  certified 
as  proper  to  be  paid  by  him  (Order  50,  r.  18).  The  accounts  are  to  be 
in  the  prescribed  form  (r.  19),  and  must  be  left  at  the  chambers  of  the 
judge  to  whom  the  cause  is  assigned,  verified  by  an  affidavit  in  the  pre- 
scribed form.  An  appointment  must  then  be  obtained  by  the  party 
having  conduct  of  the  cause  for  the  purpose  of  passing  the  account 
(rr.  20,  22).  A  receiver  who  brought  in  irregular  accounts  was  ordered 
to  bring  them  in  in  proper  form  and  to  pay  the  costs  of  the  application 
{Bertie  v.  Lord  Abingdon,  1844,  8  Beav.  53;  50  E.  E.  21;  68  E.  E.  21). 
A  certificate  of  the  passing  of  the  accounts  is  made  by  the  Master  in 
the  prescribed  form  after  the  account  has  been  duly  vouched  and  allowed 
(r.  22). 

In  case  of  default  of  the  receiver  in  leaving  or  passing  his  account 
or  in  making  any  payment  or  otherwise,  the  receiver  or  the  parties  may 
be  required  to  attend  at  chambers  to  show  cause  why  the  account  has 
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not  been  left  or  passed,  or  payment  made,  or  any  other  proper  pro- 
ceedings taken,  and  all  proper  directions  may  thereupon  be  given  at 
chambers,  or  by  adjournment  into  Court,  including  the  discharge  of  the 
receiver  and  the  appointment  of  another,  and  payment  into  Court  (r.  21). 
Where  a  receiver  makes  default  in  payment  of  the  balance  found  due 
from  him,  payment  may  be  enforced  by  committal  {In  re  Bell's  Estate, 
Foster  v.  Bell,  1870,  L.  R.  9  Eq.  172).  It  is  irregular  to  issue  a  writ  of 
fieri  facias  for  such  balance  {Wliitehead  v.  Lynes,  1865,  34  Beav.  161; 
55  E.  E.  596).  A  receiver  who  fails  to  pay  money  into  Court  which 
he  has  been  directed  to  pay  may  be  attached  {In  re  Gent,  Gent-Davis  v. 
Harris,  1888,  40  Ch.  D.  190);  and  a  sequestration  may  be  issued  against 
his  estate  without  leave  for  breach  of  an  order  of  the  Court  {Sprunt  v. 
Pugh,  1878,  7  Ch.  D.  567). 

If  a  receiver  neglects  to  leave  and  pass  his  accounts  and  to  pay  the 
balances  thereof  at  the  times  fixed  for  that  purpose,  his  salary  may  be 
disallowed,  and  he  may  be  charged  with  interest  on  such  balances  at 
£5  per  cent,  per  annum. 

A  receiver  of  personal  estate,  who  failed  to  pass  his  account  and  pay 
the  balance,  was  deprived  of  his  salary  and  charged  with  interest,  not 
on  each  sum  from  the  time  of  receipt,  but  as  an  executor  would  be 
charged  {Potts  v.  Leighton,  1808,  15  Ves.  273 ;  33  E.  E.  758).  The  rule 
applies  even  where  a  receiver  has  been  discharged  {Harrison  v.  Boydell, 
1833,  6  Sim.  211;  58  E.  E.  573).  A  receiver  may  be  charged  with 
interest  on  moneys  kept  in  his  hands  {Fletcher  v.  Dodd,  1789, 1  Ves.  Jun. 
84;  30E.  E.  242). 

As  to  the  course  to  be  adopted  to  charge  the  estate  of  a  deceased 
receiver,  see  Jenkins  v.  Briant,  1834,  7  Sim.  171 ;  58  E.  E.  802 ;  Gurden 
V.  Badcock,  1841,  6  Beav.  157 ;  49  E.  E.  785 ;  Ludgater  v.  Channell,  1847, 
15  Sim.  479  ;  60  E.  E.  705. 

Foreclosure  Action — Accounts  of  Receiver. — Where,  on  taking  the 
accounts  of  a  receiver  appointed  in  a  foreclosure  action,  it  appears 
that,  between  the  date  of  the  Master's  certificate  and  the  day  fixed 
for  redemption,  rents  have  come  to  the  hands  of  the  receiver,  the 
mortgagor  is  entitled  to  credit  for  the  amount  of  such  rents.  In  such 
case  a  fresh  account  must  be  taken,  and  a  fresh  period  fixed  for 
redemption  {Jenner-Fiist  v.  Needham,  1886,  32  Ch.  D.  582 ;  Peat  v. 
Nicholson,  1886,  34  W.  E.  451).  Eeceipt  after  the  day  fixed  for 
redemption  but  before  foreclosure  absolute  does  not,  it  seems,  open  the 
foreclosure  {National  Permanent  Mutual  Benefit  Building  Society  v. 
Paper,  [1892]  1  Ch.  54);  and  an  application  to  open  the  foreclosure 
after  foreclosure  absolute  on  the  ground  of  the  omission  from  the 
accounts  of  receipts  by  the  receiver  was  refused  {Ingham  v.  Sutherland, 
1891,  63  L.  T.  614).  As  to  special  forms  of  order  for  bringing  into 
account  moneys  in  the  hands  of  the  receiver  in  foreclosure  actions, 
see  Coleman  v.  Lleioellyn,  1886,  34  Ch.  D.  143 ;  Smith  v.  Pearman, 
1888,  36  W.  E.  681  (not  followed  in  Cheston  v.  Wells,  [1893]  2  Ch. 
151);  Barber  v.  Jeckells,  1893,  W.  K  91;  Lusk  v.  Sebright,  1894,  71 
L.  T.  59 ;  and,  in  particular,  the  latest  form  in  Simmons  v.  Blandy, 
[1897]  1  Ch.  D.  19. 

Liability  of  Sureties. — The  sureties  of  a  receiver  are  liable  to  the 
extent  of  the  amount  of  the  penalty  in  the  recognisance  for  all  sums 
of  money  which  the  receiver  himself  was  properly  liable  to  pay  into 
Court  or  account  for  {Dawson  v.  Paynes,  1826,  2  Euss.  466;  38  E.  E. 
411 ;  26  E.  E.  149 ;  Smart  v.  Flood,  1883,  49  L.  T.  467 ;  In  re  Graham., 
Graham  v.  Noakes,  [1895]  1  Ch.  66). 
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As  to  putting  the  recognisance  of  the  receiver  in  suit,  see  Daniell's 
Ch.  Pr.,  pp.  1450-1453. 

A  surety  is  not  ordinarily  allowed  to  attend  the  passing  of  the 
receiver's  accounts,  except  at  his  own  expense  {In  re  Birmingham 
Brewery  Co.,  1883,  31  W.  R.  415).  Where  a  receiver  became  bankrupt 
his  sureties  were  allowed  to  attend  on  the  taking  of  the  accounts 
{Dawson  v.  Eaynes,  1826,  2  Euss.  466 ;  38  E.  E.  411 ;  26  E.  E.  149). 

The  surety  is  entitled  to  be  indemnified  out  of  the  estate  of  the 
receiver  for  any  moneys  he  may  be  called  upon  to  pay  {Gflossup  v. 
Harrison,  1814,  3  Ves.  &  Bea.  134;  35  E.  E.  429;  Brandon  v.  Brandon, 
1859,  3  De  G.  &  J.  524 ;  44  E.  E.  1371). 

Discharge  of  Receiver. — An  order  is  necessary  for  discharge  of  a 
receiver  appointed  by  the  Court.  He  may  be  discharged,  where  the 
object  of  his  appointment  is  satisfied,  and  his  continuance  is  no  longer 
necessary.  He  will  also  be  discharged  if  he  becomes  bankrupt,  or  is 
guilty  of  misconduct  {Mitchell  v.  Condy,  1873,  W.  N.  232) ;  or  for  irregu- 
larity with  regard  to  his  accounts  {Bertie  v.  Lord  AUngdon,  1844,  8  Beav. 
53;  50  E.  E.  21;  68  E.  E.  21 ;  Order  50,  r.  21);  or  if  his  appointment 
was  one  which  ought  not  in  the  true  interests  of  the  parties  to  have 
been  made  {In  re  Lloyd,  Allen  v.  Lloyd,  1879,  12  Ch.  D.  447;  Niemann 
V.  Niemann,  1889,  43  Ch.  D.  198). 

Unless  under  special  circumstances  a  receiver  will  not  be  discharged 
on  his  own  application,  except  on  the  terms  of  paying  the  costs  occasioned 
to  the  parties  by  the  appointment  of  a  fresh  receiver  in  his  place  (Kerr, 
256). 

A  receiver  is  appointed  for  the  benefit  of  all  parties  interested,  and 
will  not  therefore  be  discharged  merely  on  the  application  of  the  party 
at  whose  instance  he  was  appointed  {Bainhrigge  v.  Blair,  1841,  3  Beav. 
421 ;  49  E.  E.  165 ;  52  E.  E.  171). 

The  order  discharging  a  receiver,  which  can  be  obtained  on  petition, 
motion,  or  summons,  or  may  be  included  in  the  order  made  at  the  hearing, 
or  on  further  consideration,  provides  for  the  receiver  passing  his  final 
account  and  for  discharge  of  his  recognisances. 

Where  the  recognisance  is  directed  to  be  vacated,  the  proper  officer 
must,  on  due  notice,  attend  one  of  the  Masters,  who  will  therefore  vacate 
such  recognisance  in  the  usual  manner  (Order  60,  r.  4). 

The  discharge  of  a  receiver  will  not  free  him  from  liability  to  attach- 
ment for  non-payment  of  moneys  ordered  to  be  paid  by  him  {In  re 
Gent,  Gent-Davis  v.  Harris,  1888,  40  Ch.  D.  190);  and  after  discharge  a 
receiver  who  had  not  paid  his  balance,  was  ordered  to  do  so  {Harrison  v. 
Boydell,  1833,  6  Sim.  211 ;  58  E.  E.  573 ;  and  see  Seagram  v.  Tuch,  1881, 
18  Ch.  D.  296). 

Manager. — It  frequently  happens  that  the  proper  realisation  of  the 
property  over  which  a  receiver  is  appointed  cannot  be  effected,  unless 
the  person  so  appointed  be  invested  with  powers  to  carry  on  a  trade  or 
business.  In  such  case  a  manager,  or,  as  he  is  more  commonly  termed, 
a  receiver  and  manager,  is  appointed.  As  to  the  difference  between  a 
receiver  and  manager,  see,  per  Jessel,  M.E.,  in  In  re  Manchester  and 
Milford  Ely.  Co.,  1880,  14  Ch.  D.  652,  653.  A  receiver  merely  takes 
the  income  and  pays  the  necessary  outgoings;  a  manager  takes  over 
and  carries  on  the  business.  "  The  Court  does  not  assume  the  manage- 
ment of  a  business  or  undertaking,  except  with  a  view  to  the  winding-up 
and  sale  of  the  business  or  undertaking.  The  management  is  an  ad  interim 
management,  its  necessity  and  its  justification  spring  out  of  the  juris- 
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diction  to  liquidate  and  sell,  the  business  or  undertaking  is  managed  and 
continued  in  order  that  it  may  be  sold  as  a  going  concern,  and  with  the 
sale  the  management  ends  "  {Gardner  v.  London,  Chatham,  and  Dover 
Rly.  Co.,  1866,  L.  R.  2  Ch.  212,  per  Cairns,  L.C.).  See  Sargant  v.  Bead, 
1876,  1  Ch.  D.  600 ;  Taylor  v.  Neate,  1888,  39  Ch.  D.  538). 

In  modern  practice  the  appointment  of  receivers  and  managers  is 
much  more  common  than  was  formerly  the  case  {per  Fry,  L.J.,  Reid  v. 
Hxplosives  Co.,  1887,  19  Q.  B.  D.  269),  the  most  usual  instances  of  the 
exercise  of  this  jurisdiction  being  in  partnership  actions  and  in  actions 
at  the  instance  of  debenture-holders  of  public  companies. 

In  partnership  actions  the  Court  will  not,  as  a  rule,  interfere  with 
the  management  of  the  partnership  property,  except  with  a  view  to 
winding  up  the  partnership  affairs  {Const  v.  Harris,  1823,  Turn.  &  R. 
517;  37  E.  R.  1199;  24  R.  R.  108;  TFaters  v.  Taylor,  1807,  15  Ves. 
13 ;  33  E.  R.  659 ;  13  R.  R.  91 ;  Goodman  v.  Whitcombe,  1820,  1  Jac. 
&  W.  589 ;  37  E.  R.  492 ;  21  R.  R.  244). 

A  receiver  and  manager  may  be  appointed,  after  the  dissolution  of  a 
partnership,  for  the  purpose  of  preserving  assets  by  carrying  into  effect 
existing  contracts  and  entering  into  such  new  contracts  as  are  necessary 
for  carrying  on  the  business  in  the  ordinary  way,  but  so  as  not  to  impose 
by  speculative  dealing  or  otherwise  onerous  liabilities  on  the  partners 
{Taylor  v.  Neate,  1888,  39  Ch.  D.  538). 

Generally,  where  the  object  of  the  suit  is  not  to  dissolve,  but  to 
continue  a  partnership,  the  Court  will  not  appoint  a  receiver  and 
manager  {Hall  v.  Hall,  1850,  3  Mac.  &  G.  79;  42  E.  R.  191;  Roberts 
V.  Eherhardt,  1853,  Kay,  148 ;  69  E.  R.  63).  But  there  may  be  special 
circumstances  which  will  induce  the  Court  to  depart  from  this  rule. 

Where  one  partner  is  solvent  and  the  other  insolvent,  the  solvent 
partner  is  entitled  to  be  appointed  receiver  and  manager  {Collins  v. 
Barker,  [1893]  1  Ch.  578). 

A  receiver  and  manager  in  a  partnership  action  is  not  the  servant 
or  agent  of  the  partners,  and  therefore  a  bankruptcy  notice  in  respect 
of  a  judgment  debt  against  the  firm  cannot  be  served  on  such  receiver 
and  manager  {In  re  Flowers  &  Co.,  [1897]  1  Q.  B.  14). 

As  to  the  appointment  of  a  receiver  and  manager  in  actions  by 
debenture-holders,  see  FeeJc  v.  Trinsmaran  Iron  Co.,  1876,  2  Ch.  D.  115; 
Mahins  v.  Percy  Ihbotson  &  Sons,  [1891]  1  Ch.  133.  The  appointment 
will  be  made  where  the  security  is  in  jeopardy  through  the  insolvency 
of  the  company,  even  though  the  principal  is  not  immediately  payable, 
and  default  has  not  been  made  in  payment  of  interest  {M'Mahon  v.  North 
Kent  Ironworks  Co.,  1891,  2  Ch.  148  ;  Edwards  v.  Standard  Boiling  Stock 
Syndicate,  [1893]  1  Ch.  574;  In  re  Victoria  Steam  Co.,  Ltd.,  Smithy. 
Wilkinson,  [1897]  1  Ch.  158 ;  In  re  London  Pressed  Hinge  Co.,  Ltd., 
Campbell  v.  London  Pressed  Hinge  Co.,  Ltd.,  [1905]  1  Ch.  576).  A 
manager  will  not  be  appointed  at  the  instance  of  debenture-holders, 
where  their  security  consists  of  a  charge  on  a  public  undertaking 
{Gardner  v.  London,  Chatham,  and  Dover  Bly.  Co.,  1866,  L.  R.  2  Ch. 
201 ;  Blaker  v.  Herts  and  Essex  Waterworks  Co.,  1889,  41  Ch.  D.  399 ; 
Marshall  Y.  Sonth  Staffordshire  Tramways,  [1895]  2  Ch.  36;  disapproving 
Bartlett  v.  West  Metropolitan  Tramway  Co.,  [1893]  3  Ch.  437). 

A  manager  was  appointed  of  an  hotel  where  the  debentures  issued 
by  the  hotel  company  charged  all  the  company's  lands,  buildings, 
property,  stock-in-trade,  furniture,  chattels  and  effects  whatsoever,  both 
present  and  future,  it  being  held  that  the  word  "  property  "  was  sufficient 
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to  include  the  goodwill  or  business  of  the  company  {In  re  Leas  Hotel  Co., 
Salter  v.  Leas  Hotel  Co.,  [1902]  1  Ch.  332,  applying  Jennings  v.  Jennings, 
[1898]  1  Ch.  378  ;  In  re  David  and  Matthew,  [1899]  1  Ch.  378). 

Keceivers  and  managers  have  been  appointed  at  the  instance  of  mort- 
gagees of  a  mining  company  {Campbell  v.  Lloyd's  Bank,  1889,  58  L.  J.  Ch. 
424 ;  County  of  Gloucester  Bank  v.  Budry  Merthyr  Colliery  Co.,  [1895] 
1  Ch.  629). 

An  order  for  a  receiver  and  manager  can  also  be  obtained  by  a  mort- 
gagee, provided  the  business  was  included  in  his  security  {Truman  v. 
Bedgrave,  1881,  18  Ch.  D.  547),  but  not  otherwise  {Whitley  v.  Challis, 
[1892]  1  Ch.  64;  but  see  that  case  distinguished  in  the  case  of  a  mining 
property.  County  of  Gloucester  Bank  v.  Budry  Merthyr  Colliery  Co.,  [1895] 
1  Ch.  629  ;  and  see  In  re  Leas  Hotel  Co.,  supra).  As  to  whether  an  order 
will  be  made  in  such  a  case  for  delivery  of  possession  by  the  mortgagor, 
see  Taylor  v.  Soper,  1890,  62  L.  T.  828  ;  contra,  Hawkes  v.  Holland,  1881, 
W.  K  128 ;  Edgell  v.  Wilson,  1893,  W.  N.  145 ;  Ind  &  Co.  v.  Mee,  1895, 
W.  N.  8. 

The  Court,  in  appointing  a  receiver  and  manager,  usually  stipulates 
that  he  shall  not  act  as  manager  beyond  a  day  fixed  by  the  order, 
without  leave  of  the  Court ;  and  the  judgment  ought  not  to  continue 
him  as  receiver,  but  extend  the  time  for  his  acting  as  manager  {Davies 
v.  Vale  of  Evesham  Breserves,  1895,  43  W.  K.  646). 

A  receiver  and  manager  appointed  by  the  Court  is  appointed  on  the 
terms  that  he  is  personally  liable  to  the  creditors  of  the  business,  and 
will  be  entitled  to  indemnity  out  of  the  business  {Owen  &  Co.  v.  Cronky 
[1895]  1  Q.  B.  271 ;  Burt  v.  Bull,  ibid.  276). 

As  to  when  the  appointment  of  the  receiver  and  manager  of  a  com- 
pany operates  as  a  discharge  of  the  servants  of  the  company,  see  Beid  v. 
Explosives  Co.,  1887,  19  Q.  B.  D.  264. 

As  to  the  right  of  receivers  and  managers  to  be  indemnified  out  of 
assets  in  respect  of  expenses  properly  incurred  by  them  in  priority  to 
parties  having  charges,  see  Strapp  v.  Bull,  [1895]  2  Ch.  1 ;  Latham 
V.  Greemvich  Ferry  Co.,  1895,  72  L.  T.  790 ;  In  re  Glasdir  Copper  Mines, 
Ltd. ;  English  Metallurgical  Co.,  Ltd.  v.  Glasdir  Copper  Mines,  Ltd.,  [1906] 
1  Ch.  365. 

Consignees. — Where  the  property  is  situated  abroad  and  the  receiver 
must  reside  there,  it  is  usual  to  provide  for  the  appointment  of  con- 
signees resident  here,  to  whom  the  produce  of  the  property  may  be 
remitted  {Morison  v.  Morison,  1855,  7  De  G.,  M.  &  G.  214 ;  44  E.  E.  84). 
As  to  consignees,  see  Kerr,  pp.  277-281. 

The  term  "  receiver "  in  the  Eules  of  the  Supreme  Court  includes 
consignee  or  manager  appointed  under  an  order  of  the  Court  (Order  71, 
r.  1),  and,  therefore,  the  rules  as  to  the  appointment  of  a  receiver  apply 
to  a  consignee. 

As  to  receivers  in  bankruptcy  and  lunacy,  see  Bankruptcy  ;  Lunacy  ; 
Lunacy  Eules,  1892,  rr.  83,  84. 

Statutory  Frovisions  as  to  Beceivers. — In  addition  to  the  general  power 
of  the  Court  to  appoint  receivers  there  are  certain  cases  in  which  such 
power  is  conferred  by  virtue  of  special  statutes. 

{a)  Mortgage  Debenture  Acts. — Under  the  Mortgage  Debenture  Acts, 
1865,  28  &  29  Vict.  c.  78,  amended  by  the  Mortgage  Debenture  (Amend- 
ment) Act,  1870,  33  &  34  Vict.  c.  20— 

Any  person  entitled  to  any  mortgage  debenture  of  a  company  within 
the  Act  is  empowered  from  time  to  time  to  enforce  the  payment  of  any 
VOL.  XII.  26 
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arrears  of  interest  or  principal  (as  the  case  may  be)  due  on  such  mort- 
gage debenture  by  appointment  of  a  receiver  (s.  41). 

Before  an  application  can  be  made  a  demand  in  writing  for  payment 
must  have  been  made,  and  there  must  have  been  default  in  payment  for 
seven  days  in  the  case  of  interest,  and  for  three  weeks  in  the  case  of 
principal  money  (s.  42). 

The  application  for  a  receiver  does  not  prejudice  or  affect  the  right 
of  the  debenture-holder  to  sue  for  the  amount  due  on  the  debenture 
(s.  43). 

The  application  may  be  made  by  petition  or  summons  to  the  Chancery 
Division  (s.  44). 

The  Court  may  remove  the  receiver  and  appoint  another  in  his 
place,  and  may  send  orders  and  give  such  directions  as  to  the  powers 
and  duties  of  the  receiver,  and  otherwise  as  to  the  disposal  of  the  moneys 
received  by  him,  as  may  be  thought  fit  (s.  45). 

Subject  to  any  such  orders  and  directions  the  receiver  is  entitled  to 
receive  or  recover  the  whole  or  a  competent  part  of  the  principal  and 
interest  moneys  from  time  to  time  payable  to  the  company  upon,  or  in 
respect  of  their  registered  securities,  until  the  principal  and  interest  due 
on  all  the  debentures  issued  by  the  company,  together  with  all  costs, 
including  the  reasonable  and  proper  charges  of  the  receiver,  shall  have 
been  fully  paid.  The  moneys  received  are  to  be  applied,  first  to  payment 
of  costs,  and  afterwards  to  the  discharge  and  payment  of  all  interest,  or 
principal  and  interest,  as  the  case  may  be,  upon  the  mortgage  debenture ; 
and  after  such  costs,  interest,  or  principal  and  interest  shall  have  been 
fully  paid,  the  power  of  the  receiver  will  cease  (s.  46). 

The  Court  may  order  that  the  receiver  shall  not  exercise  any  of  his 
powers  and  duties  without  the  sanction  of  the  Court ;  and  the  Court 
may,  at  any  time  after  an  order  for  the  appointment  of  a  receiver  has 
been  made,  make  an  order  staying  the  same,  either  altogether  or  for  a 
limited  time,  on  such  terms  and  subject  to  such  conditions  as  it  may 
deem  fit  (s.  47). 

(&)  Bailway  Companies  Act,  1867. — By  the  Railway  Companies  Act, 
1867,  30  &  31  Vict.  c.  127,  s.  4— 

The  rolling-stock  of  a  railway  company  which  has  been  opened  for 
public  traffic  is  protected  from  being  taken  in  execution  upon  a  judg- 
ment recovered  in  an  action  on  a  contract  entered  into  after  the  passing 
of  the  Act,  or  in  an  action  not  on  a  contract  commencing  after  the 
passing  of  the  Act.  The  judgment  creditor,  however,  may  obtain  the 
appointment  of  a  receiver,  and,  if  necessary,  of  a  manager  of  the  under- 
taking of  the  company  on  application  by  petition  in  a  summary  way  to 
the  Chancery  Division. 

All  moneys  received  by  such  receiver  or  manager  are,  after  due 
provision  for  the  working  expenses  of  the  railway  and  other  proper 
outgoings  in  respect  of  the  undertaking,  to  be  applied  and  distributed 
under  the  direction  of  the  Court  in  payment  of  the  debts  of  the  com- 
pany and  otherwise,  according  to  the  rights  and  priorities  of  the  persons 
for  the  time  being  interested  therein.  On  payment  of  the  amount  due 
to  the  judgment  creditor,  the  Court  may,  if  it  thinks  fit,  discharge  such 
receiver  or  such  receiver  and  manager. 

The  practice  under  the  Act  is  regulated  by  the  General  Orders  of 
January  24,  1868  (L.  R.  3  Ch.  xxxv.),  by  rule  31  of  which  it  is  provided 
that  every  order  appointing  a  receiver  or  manager  is  to  direct  such 
accounts  and  inquiries  as  the  Court  may  think  fit  for  ascertaining 
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the  debts  of  the  company,  and  the  rights  and  priorities  of  the  per- 
sons interested  in  the  moneys  to  come  to  the  hands  of  such  receiver 
or  manager. 

This  section  applies  to  a  dock  company  authorised  to  construct  a 
short  piece  of  railway  over  its  own  land  to  connect  the  docks  with  a 
railway  company  {In  re  East  and  West  India  Dock  Co.,  1888,  38  Ch.  D. 
576 ;  and  see  Great  Northern  Ely.  Co.  v.  Tahourdin,  1883,  13  Q.  B.  D. 
320) ;  and  the  protection  from  seizure  in  execution  given  by  the  section 
to  the  rolling-stock  continues,  although  the  railway  is  afterwards  closed 
for  traffic  {Midland  Waggon  Co.  v.  Potteries  Ely.  Co.,  1888,  6  Q.  B.  D.  36). 
But  a  railway  company  which  has  never  commenced  to  acquire  the 
lands,  or  to  construct  the  railways  authorised  by  their  Act,  is  not  an 
undertaking  within  the  section,  of  which  a  receiver  can  be  appointed 
{In  re  Biryningham  and  Lichfield  Junction  Ely.  Co.,  1881,  18  Ch.  D.  155). 

An  unpaid  judgment  creditor  is  entitled  ex  clebito  justitice  to  the 
appointment  of  a  receiver  or  manager  under  the  section  {In  re  Manchester 
andMilford  Ely.  Co.,  1880,  14  Ch.  D.  645). 

Where  the  business  of  the  railway  company  is  being  carried  on  in  the 
ordinary  way,  a  manager  is  "  necessary  "  within  the  meaning  of  the  Act, 
and  should  be  appointed  by  the  Court  {ihid.). 

As  a  general  rule,  the  directors,  or  some  of  them,  will  be  appointed 
managers,  where  they  are  acting  fairly  {ibid.).  The  debenture-holders 
have  no  voice  in  the  management  {In  re  Hidl,  Barnsley,  and  West  Eiding 
Ely.  Co.,  1887,  57  L.  T.  82). 

A  judgment  creditor  of  a  railway  company  gains  no  priority  by 
obtaining  a  receivership  order ;  when  such  an  order  has  been  made  and 
is  in  force,  another  judgment  creditor  gains  no  advantage  whatever  by 
obtaining  a  similar  order,  for  the  receiver  will  not  be  discharged  until  all 
judgment  creditors  entitled  to  a  receivership  order  have  been  satisfied 
{In  re  Mersey  Ely.  Co.,  1888,  37  Ch.  D.  610). 

As  to  what  is  included  in  the  term  "working  expenses"  in  the 
section,  see  In  re  Eastern  and  Midland  Ely.  Co.,  1890,  45  Ch.  D.  367. 

In  this  connection  it  may  be  mentioned  that  under  the  Companies 
Clauses  Act,  1845,  8  &  9  Vict.  c.  16,  ss.  53,  54,  and  the  Companies 
Clauses  Act,  1863,  26  &  27  Vict.  c.  118,  ss.  25,  26,  mortgagees  and 
debenture-holders  of  companies  incorporated  for  the  purpose  of  executing 
undertakings  of  a  public  nature  can  obtain,  where  their  interest  is  in 
arrears,  an  order  of  two  justices  for  the  appointment  of  a  receiver.  The 
jurisdiction  of  the  Court  to  appoint  a  receiver  in  a  proper  case  is  not 
affected  by  such  provisions  {Fripp  v.  Chard  Ely.  Co,,  1853,  11  Hare, 
241). 

(c)  Partnership  Act,  1890. — By  sec.  23  of  the  Partnership  Act,  1890, 
the  Court  can,  on  the  application  by  summons  of  any  judgment  creditor 
of  a  partner,  make  an  order  charging  that  partner's  interest  in  the 
partnership  property  and  profits,  and  may,  by  the  same  or  a  subsequent 
order,  appoint  a  receiver  of  that  partner's  share  of  profits  (whether 
already  declared  or  accruing)  and  of  any  other  money  which  may  be 
coming  to  him  in  respect  of  the  partnership,  and  direct  all  accounts  and 
inquiries,  and  give  all  other  orders  and  directions  which  might  have  been 
directed  or  given  if  the  charge  had  been  made  in  favour  of  the  judgment 
creditor  by  the  partner,  or  which  the  circumstances  of  the  case  may 
require. 

See  Order  46,  r.  1  b  {Brown,  Janson  &  Co.  v.  ffutchinson  <Sc  Co.,  [1895] 
1  Q.  B.  737 ;  2  Q.  B.  126). 
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The  following  articles  may  be  referred  to  in  connection  with  the 
subject  of  receiver :— Bankruptcy ;  Debenture;  Execution;  Lunacy; 
Partnership  ;  Railway. 

[Authorities. — The  Annual  Practice,  1908,  notes  to  Order  50  ;  Daniell, 
Chancery  Practice,  7th  ed.,  1901,  ch.  xxvii. ;  Kerr  on  Receivers,  5th  ed., 
1905 ;  Lindley  on  Partnership,  6th  ed.,  1893,  pjJ.  531-541 ;  Pope,  Law 
and  Practice  in  Lunacy,  2nd  ed.,  1892,  pp.  132-141 ;  Robbins,  Law  of 
Mortgages,  1897,  ch.  xlvi. ;  Seton,  Judgments  and  Orders,  6th  ed.,  1901, 
ch.  xxxii. ;  Simpson  on  the  Law  of  Lnfants,  2nd  ed.,  1890,  pp.  433-446  ; 
Wood  Ronton  on  Lunacy,  1897,  pp.  360-365.] 

Receivers  of  Wreck-— See  Wreck. 

Recei  Vi  ng*. — At  common  law  the  mere  receipt,  with  guilty  know- 
ledge by  a  person  other  than  the  criminal,  of  chattels  obtained  by  crime 
did  not  constitute  the  recipient  an  accessory  after  the  fact  to  the  crime,, 
but  was  a  common-law  misdemeanor  punishable  by  fine  and  imprison- 
ment {B,  V.  Sr)iith,  1870,  L.  R.  1  C.  C.  266).  The  latter  offence  is  closely 
akin  to  misprision  of  felony,  and  where  the  receipt  was  in  consideration 
of  not  prosecuting  the  offender  or  delivering  him  to  justice,  was  termed 
Theft-bote.    See  Hush  Money. 

Receivers  were  treated  as  accessories  after  the  fact,  even  at  common 
law,  where  grand  larceny  had  been  committed,  and  the  receipt  was  in 
order  to  shield  the  felon  from  justice  {R.  v.  Evans,  1749,  Post.  Cr.  L.  74) ; 
and  in  1690  (3  Will.  &  Mary,  c.  9,  s.  4),  a  person  receiving  or  buying 
stolen  goods  with  knowledge  of  the  theft,  was  declared  to  be  an  accessory 
after  the  fact.  According  to  R.  v.  Cross,  1702,  1  Lord  Raym.  711,  712, 
the  common-law  misdemeanor  merged  in  the  felony  created  by  this 
statute.  But  in  R.  v.  Payne,  [1906]  1  K.  B.  97,  the  common-law  offence 
was  considered  to  remain  as  to  cases  of  receiving  not  falling  within  the- 
Larceny  Act,  1861.  By  5  Anne,  c.  21,  receivers  were  dealt  with  as 
accessories,  and  punishable  capitally,  with  benefit  of  clergy. 

Under  the  present  law  there  are  numerous  enactments  making  re- 
ceiving and  unlawful  possession  criminal. 

1.  {a)  Where  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever  has  been  stolen,  taken,  extorted,  obtained,  embezzled,  or  other- 
wise disposed  of  under  circumstances  constituting  a  felony  at  common 
law  or  under  the  Larceny  Act,  1861,  it  is  felony  to  receive  such  chattel,, 
etc.,  with  knowledge  of  the  felonious  acquisition  or  dealing,  and  is  punish- 
able by  penal  servitude  from  three  to  fourteen  years,  or  imprisonment 
with  or  without  hard  labour  for  not  over  two  years ;  and  a  male  offender 
under  sixteen  may  be  sentenced  to  whipping,  besides  or  instead  of  the 
other  punishments  (24  &  25  Vict.  c.  96,  s.  91 ;  54  &  55  Yict.  c.  69,  s.  1). 

(h)  Where  property  has  been  stolen,  taken,  embezzled,  or  secreted  in 
such  a  manner  as  to  amount  to  a  felony  under  the  Post  Office  laws,, 
receipt  of  it  with  guilty  knowledge  is  a  felony  punishable  by  penal 
servitude  for  life,  or  not  less  than  three  years,  or  by  imprisonment  as. 
under  {a)  (7  Will.  iv.  and  1  Yict.  c.  46,  s.  30 ;  54  &  55  Yict.  c.  69,  s.  1). 

2.  Where  the  chattel,  etc.,  has  been  acquired  or  dealt  with  under 
circumstances  constituting  a  misdemeanor  under  the  Larceny  Act,  1861, 
it  is  a  misdemeanor  to  receive  it  with  knowledge  of  the  misdemeanor, 
and  is  punishable  by  penal  servitude  from  three  to  seven  years,  or 
imprisonment  or  whipping,  as  in  the  case  of  the  felonious  receiving 
(24  &  25  Yict.  c.  96,  s.  95 ;  54  &  55  Yict.  c.  69,  s.  1). 
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The  reference  to  the  Larceny  Act,  1861,  has  been  held  not  to  include 
the  Larceny  Act,  1868,  dealing  with  larceny,  etc.,  by  partners  {B.  v.  Smithy 
1870,  L.  E.  1  C.  C.  266),  nor  larceny  by  wife  from  husband  on  deserting 
him  (45  &  46  Vict.  c.  75,  s.  16  ;  R.  v.  Streeter,  [1900]  2  Q.  B.  601).  But 
the  reference  is  apparently  wide  enough  to  include  all  statutes  directed 
to  be  read  as  one  with  the  Act  of  1861.  Where  larceny  is  punishable  by 
an  Act  other  than  the  Larceny  Act,  the  receiver  may  be  indicted  for  a 
misdemeanor  at  common  law  {R.  v.  Payne,  [1906]  1  K.  B.  97). 

3.  Where  the  stealing  or  taking  of  property  is  punishable  summarily 
under  the  Larceny  Act,  1861  (whether  it  be  the  first,  second,  or  a  subse- 
quent offence),  a  person  who  receives  the  property  with  knowledge  of  the 
offence  is  summarily  punishable  in  the  same  manner  as  the  principal  in 
the  stealing  or  taking  (24  &  25  Vict.  c.  96,  s.  97). 

Where  the  goods  received  were  stolen,  etc.,  in  Scotland  or  Ireland, 
a  receiver  in  England  is  liable  to  trial  and  punishment  as  if  the  principal 
offence  had  been  there  committed  (24  &  25  Vict.  c.  96,  ss.  114, 
122). 

Any  person  who,  without  lawful  excuse,  receives  or  has  in  his  posses- 
sion property  stolen,  taken,  extorted,  obtained,  embezzled,  converted,  or 
disposed  of  only  outside  the  United  Kingdom,  under  such  circumstances 
that  if  the  act  had  been  done  in  the  United  Kingdom  the  agent  would 
have  been  guilty  of  an  indictable  offence  by  the  law  of  the  United 
Kingdom  for  the  time  being,  is  guilty  of  felony  or  misdemeanor,  according 
as  the  principal  offence  if  committed  in  the  United  Kingdom  would  be 
felony  or  misdemeanor,  and  is  liable  on  conviction  to  penal  servitude 
from  three  to  seven  years,  or  imprisonment  with  or  without  hard  labour 
for  not  over  two  years  (59  &  60  Vict.  c.  52,  s.  1).  Prior  to  the  passing 
of  the  Act  in  1897  it  had  been  laid  down  in  R.  v.  Debruiel,  1861,  11  Cox 
C.  C.  207,  and  R.  v.  Carr,  1877,  15  Cox  C.  C.  131  n.,  that  to  constitute 
the  crime  of  receiving  in  England,  the  property  in  question  must  have 
been  acquired  by  a  crime  committed  in  the  United  Kingdom.  As  to  the 
effect  of  the  Act,  see  Ex  parte  Otto,  [1894]  1  Q.  B.  420 ;  R.  v.  Gh^aham, 
1901,  65  J.  P.  248. 

4.  The  offences  1  (a),  2,  and  3,  may  be  tried  summarily,  instead  of  on 
indictment — 

{a)  In  the  case  of  adults,  where  the  value  of  the  property  does  not 
exceed  40s.,  and  the  accused  consents,  and  the  offence  is  not  rendered 
punishable  by  penal  servitude  in  consequence  of  a  previous  conviction 
of  the  offender  on  indictment  (42  &  43  Vict.  c.  49,  ss.  12-14) ; 

ih)  In  the  case  of  young  persons  over  twelve  and  under  sixteen,  if 
the  accused  consents,  whatever  the  amount  received  (42  &  43  Vict.  c.  49, 
s.  11); 

(c)  If  the  accused  is  a  child  over  seven  and  not  over  twelve,  if  the 
parent  or  guardian  does  not  object  (42  &  43  Vict.  c.  49,  s.  10). 

It  is  proposed  by  the  Children's  Bill,  1908,  to  alter  these  provisions 
as  to  children  under  fourteen. 

5.  There  are  also  enactments  imposing  penalties — 

(a)  On  dealers  in  old  metal  who  purchase  or  receive  in  less  than 
prescribed  quantities  certain  metals  liable  to  be  pilfered  (34  &  35  Vict, 
c.  112,  s.  13,  schedule) ; 

Q))  On  persons  who  purchase  or  take  in  pawn  seamen's  clothes  in  a 
dockyard  town  (32  &  33  Vict.  c.  57) ;  or  workhouse  clothes  (55  Geo.  IIL 
c.  137,  s.  2) ; 

(c)  On  persons  who  receive  goods  embezzled  or  purloined  by  servants 
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engaged  in  certain  manufactures  (22  Geo.  ii.  c.  27,  s.  2  ;  17  Geo.  in.  c.  56, 
ss.  4,  5,  10 ;  6  &  7  Vict.  c.  40,  s.  4); 

(d)  Publicans  or  lodging-house  keepers  who  allow  stolen  property  to 
be  deposited  on  their  premises  (34  &  35  Vict.  c.  112,  ss.  10,  11 ;  39  &  40 
Vict.  c.  65). 

Venue  and  Procedure. — A  relic  of  the  old  conception  of  the  offence  of 
receiving  remains,  in  that  the  receiver  may  be  indicted  either  as  an 
accessory  or  as  a  substantive  felon.  It  is  lawful  to  include  in  an  indict- 
ment charges  of  stealing  goods  and  of  receiving  the  same  goods  or  part 
of  them,  and  the  jury  may  convict  of  one  offence  or  the  other,  or  if 
several  persons  are  included  in  one  indictment,  may  discriminate  by 
their  verdict,  according  to  the  evidence,  the  shares  by  theft  or  receipt 
taken  by  each  defendant  in  the  transaction  (s.  93).  As  to  the  form  of  an 
indictment  for  receiving  stolen  property  see  IL  v.  Stride,  [1908]  1  K.  B. 
617,623. 

The  offence  of  receiving  may  be  tried — (1)  where  the  principal  felon 
or  misdemeanor  can  be  tried ;  (2)  wherever  the  receiver  has  or  has  had 
the  property  in  his  possession  (actual  or  constructive,  see  B.  v.  Rogers, 
1868,  L.  R  1  C.  C.  K.  136),  whether  it  was  stolen  in  England  (24  &  25 
Vict.  c.  96,  s.  94),  or  in  another  part  of  the  United  Kingdom  (24  &  25 
Vict.  c.  96,  s.  114),  or  outside  the  United  Kingdom  (59  &  60  Vict.  c.  52, 
s.  1  (1)).  These  provisions  appear  to  be  extended  to  cases  of  summary 
trial  by  42  &  43  Vict.  c.  49,  s.  45.  In  the  case  of  receiving  within  the 
Post  Office  Acts,  the  venue  is  regulated  by  7  Will.  iv.  &  1  Vict.  c.  36, 
s.  37. 

Search  may  be  made  for  goods  stolen  in  the  house  of  a  suspected 
receiver  under  a  search-warrant  granted  at  common  law,  or  under  sec.  103 
of  the  Larceny  Act,  1861,  or  by  a  written  authority  of  a  chief -officer  of 
police,  under  sec.  16  of  the  Prevention  of  Crimes  Act,  1871,  34  &  35 
Vict.  c.  112. 

Evidence. — To  constitute  a  crime  the  receiving  must — {a)  amount  to 
acquiring  the  control,  but  not  necessarily  manual  possession  of  the  thing 
received,  and  not  a  bare  possession  {R.  v.  Wiley,  1851,  20  L.  J.  M.  C.  4; 
R.  V.  Smith,  1856,  24  L.  J.  M.  C.  135).  The  receipt  need  not  be  direct 
from  the  thief  {R.  v.  Reardon,  1866,  L.  K.  1  C.  C.  31). 

Q))  Be  done  with  a  knowledge  that  the  goods  were  obtained  by  crime, 
but  not  necessarily  of  all  the  details  of  the  crime  {Taylor  v.  R.,  [1895] 
1Q.B.25). 

The  offence  is  so  far  of  an  accessory  character  that  the  commission  of 
the  principal  offence  must  be  proved.  Thus  a  man  cannot  be  convicted 
of  receiving  goods  taken  by  a  wife  from  her  husband  under  circum- 
stances not  amounting  in  law  to  theft,  and  it  is  difficult  if  not  impossible 
to  convict  of  receiving  goods  alleged  to  have  been  stolen  from  a  person 
unknown. 

The  offence  must  be  committed  before  possession  of  the  property  has 
been  resumed  by  the  owner  {R.  v.  Villensky,  [1892]  2  Q.  B.  597). 

Any  number  of  receivers  at  different  times  of  property  stolen,  etc., 
at  one  time  may  be  charged  with  substantive  felonies  in  the  same 
indictment,  and  may  be  tried  together,  even  if  the  principal  felon  is  not 
included  in  the  indictment,  nor  in  custody,  nor  amenable  to  justice  (24  & 
25  Vict.  c.  94,  s.  6 ;  c.  96,  s.  93). 

Persons  charged  with  jointly  receiving  may  be  convicted  of  separately 
receiving  the  whole  or  any  part  or  parts  of  the  property  in  question  (24 
&  25  Vict.  c.  96,  s.  94;  R.  v.  Reardon,  1866,  L.  E.  1  C.  C.  31). 
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In  order  to  facilitate  proof  of  guilty  knowledge,  or  to  meet  the  plea 
of  receipt  in  innocence,  it  is  permissible  on  an  indictment  for  receiving 
to  give  evidence — 

(1)  That  other  property  had  been  found  in  the  possession  of  the 
accused  stolen  within  the  twelve  months  preceding  the  charge  (34  &  35 
Vict.  c.  112,  s.  19;  R.  v.  Drage,  1878,  14  Con.  85;  R.  v.  Carter,  1884, 
12  Q.  B.  D.  522).  Where  stolen  property  is  found  in  a  man's  house,  it  is 
a  question  of  fact  for  the  jury  whether  it  was  found  in  his  possession  or 
whether  it  was  not  in  the  house  with  his  knowledge  or  sanction  {R.  v. 
Savage,  1906,  70  J.  P.  36); 

(2)  Of  a  previous  conviction  of  the  accused  within  five  years  before 
of  any  otfence  involving  fraud  or  dishonesty  on  giving  the  prescribed 
notice  (34  &  35  Vict.  c.  112,  s.  19). 

The  evidence  is  not  admissible  till  after  proof  that  the  property,  the 
subject  of  the  indictment,  was  found  in  the  possession  of  the  alleged 
receiver  {R.  v.  Jones,  1877,  14  Cox,  3 ;  R.  v.  Bromhead,  1907,  71  J.  P. 
103,  C.  C.  E.). 

34  &  35  Vict.  c.  112,  s.  19,  is  not  to  be  applied  where  the  real  offence 
charged  is  stealing  and  not  receiving,  or  where  the  evidence  fails  to  show 
that  the  property  the  subject  of  the  indictment  was  stolen  {R,  v.  Gi^^od, 
1906,  70  J.  P.  514,  C.  C.  K.). 

[Authorities. — Arch  bold,  Cr.  PL,  23rd  ed. ;  Eussell  on  Crimes,  6th  ed.; 
Steph.,  Dig.  Cr.  Law,  6th  ed. ;  Mayne,  Ind.  Cr.  Law,  1896,  p.  703.] 

Reciprocity. — A  term  used  in  various  connections  by  writers 
on  legal  and  diplomatic  subjects ;  the  word  in  each  case  being  employed 
in  its  ordinary  signification. 

To  constitute  a  binding  contract  between  parties,  it  is  said  there 
must  be  "  reciprocity  of  assent "  between  them — that  is,  there  must  be 
an  assent  on  the  part  of  each  to  the  contract ;  there  need  not  necessarily 
be  "  reciprocity  of  obligation  "  (Broom,  Common  Law,  9th  ed.,  pp.  300, 
301),    See  Mutuality. 

The  expression  "Eule  of  Eeciprocity"  is  employed  by  writers  on 
international  law,  to  denote  that  in  war  one  belligerent  in  its  treatment 
of  the  person  and  property  of  the  enemy  is  guided  by  the  conduct  in 
the  like  circumstances  of  the  other  belligerent;  thus  if  the  one  bel- 
ligerent releases,  on  parole,  prisoners  of  war,  the  other  does  the  same 
(see  this  discussed  in  Halleck,  Jnternational  Law,  3rd  ed.,  vol.  ii.  pp.  34, 
35).     But  see  further  Parole. 

In  political  science,  the  term  is  applied  to  the  securing  in  com- 
mercial treaties  between  nations  equal  rights  to  be  mutually  enjoyed, 
e.g.  the  admission  mutually  of  goods  on  equal  terms. 

Recitals. — Eecitals  in  a  deed,  agreement,  or  other  formal  instru- 
ment are  statements  introduced  to  explain  or  lead  up  to  the  operative 
part  of  it.  They  are  generally  divided  into  narrative  recitals  setting 
forth  the  facts  on  which  the  instrument  is  based,  and  introductory 
recitals  explaining  the  motive  of  the  operative  part  (Sweet,  Laiu  Diet.). 
In  a  deed  limiting  an  estate  the  reciting  part  of  it  is  not  at  all  a  necessary 
part  either  in  law  or  equity  {Bath  arid  Montaque's  Case,  1693,  2  Ch.  Ca., 
at  p.  101 ;  22  E.  E.  963).  Eecitals,  however,  play  an  important  part  in 
the  construction  of  an  ambiguous  instrument.  Every  instrument  is 
construed  as  a  whole,  but  "  It  is  impossible  by  a  recital  to  cut  down  the 
plain  effect  of  the  operative  part  of  a  deed  "  (Eomilly,  M.E.,  in  Holliday 
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V.  0vert07i,  1852,  14  Beav.,  at  p.  470;  51  E.  R  366).  And  again:  "If 
the  recitals  are  ambiguous  and  the  operative  part  is  clear,  the  operative 
part  must  prevail"  (Lord  Esher  in  Ux parte  Dawes,  1886, 17  Q.  B.  D.,  at 
p.  286).  Another  hardly  varying  expression  of  the  rule  is  that  "  a  recital 
does  not  control  the  operative  part  of  a  deed  where  the  operative  part  is 
clear"  (Jessel,  M.R.,  in  Davies  v.  Tredwell,  1881,  18  Ch.  1).,  at  p.  358). 

The  decisions  in  illustration  of  this  rule  are  specially  of  importance 
in  cases  of  parcels.  The  descriptions  of  the  parcels  in  the  operative 
part  is  not  to  be  cut  down  by  recitals  (Ux  parte  Young,  1839,  Deac.  185 ; 
Ux  parte  Ghjn,  1840,  1  M.,  D.  &  De  G.  29).  The  same  rule  is  applied  to 
Scotch  conveyances  {Lee  v.  Alexander,  1883,  8  App.  Cas.  853).  Covenants 
for  title  in  a  conveyance  in  fee  simple  unrestricted  in  themselves  are 
not  modified  by  defects  of  title  shown  in  the  recitals  {Page  v.  Mid- 
land Ely.  Co.,  [1894]  1  Ch.  11).  Another  illustration  was  the  case  of  a 
guarantee  to  a  bank  which  from  the  recitals  might  be  said  to  be  limited 
to  a  particular  sum,  but  from  the  clear  words  of  the  operative  part  was 
held  to  apply  to  all  advances  {Australian  Joint  Stock  Bank  v.  Bailey, 
[1899]  A.  C.  396). 

On  the  other  hand,  where  "  the  recitals  are  clear  and  the  operative  part 
of  a  deed  is  ambiguous,  the  recitals  govern  the  construction  "  (Lord  Esher 
in  Ex  parte  Dawes,  1886, 17  Q.  B.  D.,  at  p.  286).  The  rule  appears  to  be  the 
same  in  Scotland  {Orr  v.  Mitchell,  [1893]  A.  C.  238).  Ambiguous  parcels 
will  in  some  cases  be  modified  by  recitals  to  the  extent  of  excluding  an 
estate  which  might  be  covered  by  the  parcels,  but  is  not  referred  to  in 
the  recitals  {Jenner  v.  Jenner,  1866,  L.  R.  1  Eq.  361).  And  even,  it 
appears,  where  general  words  in  parcels  are  sufficiently  large  to  carry 
property  which  is  not  specified  in  the  recitals,  the  recitals  will  be  used 
to  interpret  those  general  words  {NeameY.  Moorsom,  1866,  L.  R.  3  Eq.  91). 
Where,  for  example,  the  hereditaments  comprised  in  a  schedule  were 
settled,  and  the  schedule  included  "  all  other  the  freehold  hereditaments 
of  G.  J.  situate  in  the  parish  of  D.,"  but  there  was  no  reference  in  the 
recitals  or  elsewhere  in  the  deed  to  the  advowson  of  a  church  in  the 
parish,  it  was  held  not  to  pass  {Qrompton  v.  Jarrett,  1885,  30  Ch.  D.  298). 
In  a  release  "  given  on  a  particular  consideration  recited,"  the  recital 
has  especial  force  in  restricting  general  words  "in  order  to  prevent 
surprise"  {Bamsden  v.  Hylton,  1751,  2  Ves.  Sen.;  28  E.  R.  196;  see 
numerous  decisions  quoted  in  Norton  on  Deeds,  p.  192).  The  duration 
of  the  appointment  of  attorneys  which  by  the  operative  part  was 
unlimited,  was  cut  down  by  reference  to  the  recital  that  the  appointor 
was  going  abroad  {Danhy  v.  Coutts  &  Co.,  1885,  29  Ch.  D.  500). 

A  recital  in  a  deed  may  operate  as  an  estoppel  (tit.  Estoppel, 
Vol.  V.  p.  355).  A  stranger  to  the  deed  is  not  entitled  to  act  upon  the 
recitals  in  it  as  representations  of  fact  {Trinidad  Asphalte  Co.  v.  Cory  at, 
[1896]  A.  C.  587).  On  the  inquiry  whether  a  recital  creates  an  estoppel, 
the  whole  deed  must  be  interpreted,  and  if  the  recital  is  the  bargain  on 
which  the  parties  acted,  it  will  constitute  an  estoppel  {South- Eastern 
Bly.  Co.  V.  Warton,  1861,  6  H.  &  N.  520).  In  order  to  constitute  an 
estoppel  the  recital  must  be  of  a  particular  fact ;  a  general  statement 
is  not  an  estoppel  {Salter  v.  Kidney,  1689,  1  Show.  56),  and  there  must 
be  no  ambiguity  in  it.  Eor  example,  that  a  releasor  was  "  legally  or 
equitably  "  entitled  was  held  not  to  operate  by  way  of  estoppel  {Bight  v. 
Bucknell,  1831,  2  B.  &  Ad.  278;  36  R.  R.  563;  Onward  Building  Society 
V.  Smithson,  [1893]  1  Ch.  1);  that  a  grantor  was  "seised  or  otherwise 
well  and  sufficiently  entitled  free  from  incumbrances  "  did  not  preclude 
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him  from  alleging  that  he  had  not  the  legal  estate,  though  if  the  recital 
had  been  simply  that  he  was  seised  there  might  have  been  an  estoppel 
{Heath  v.  Crealock,  1874,  L.  K.  10  Ch.  22;  see  Be  Horton,  1884,  51 
L.  T.  420). 

A  recital  in  a  policy  of  insurance  that  the  premium  had  been  paid 
was  held  to  preclude  the  insurers  from  relying  on  a  condition  that  it 
should  be  prepaid  {Roberts  v.  Security  Co.,  [1897]  1  Q.  B.  111).  A  recital 
in  a  post-nuptial  settlement  of  a  pre-nuptial  contract  was  decided  to 
be  sufficient  evidence  of  the  fact  to  satisfy  the  Statute  of  Frauds  and 
to  bind  the  trustee  in  bankruptcy  of  the  settlor  setting  up  the  statute 
{Re  Holland,  [1902]  2  Ch.  360). 

It  is  manifest  from  the  above  observations  that  to  frame  recitals 
accurately  in  drafting  instruments  great  care  is  requisite.  In  the 
simplest  cases  narrative  recitals  are  unnecessary.  For  example,  on  a 
sale  of  land  in  fee  simple  the  introductory  recital  of  the  contract  to  sell 
the  fee  simple  free  from  incumbrances  will  be  all  that  is  required. 
There  is  no  need  to  further  estop  the  grantor  from  denying  that  the 
fee  was  vested  in  him.  But  in  the  case  of  the  sale  of  a  life  estate  the 
narrative  becomes  important,  and  the  instrument  under  which  the  life 
estate  arises  should  be  recited  so  as  to  show  what  estate  the  grantor  has 
to  sell,  and  by  his  contract  has  agreed  to  sell.  Again,  where  an  heir- 
at-law  has  contracted  to  sell  the  fee  simple,  he  can  be  reasonably 
required  to  allow  a  recital  that  his  predecessor  was  seised  so  as  to  estop 
the  heir-at-law  from  denying  the  title — for  he  clearly  would  not  be 
estopped  from  denying  his  predecessor's  title  by  the  mere  introductory 
recital  of  the  contract  for  sale.  On  a  transfer  of  mortgage  the  recital 
of  the  mortgage  is  necessary  to  identify  what  is  transferred.  The 
recitals  which  should  be  included  in  any  instrument  depend  upon  the 
nature  and  complexity  of  the  transaction  which  it  is  intended  to  carry 
out.  No  rules  can  be  laid  down  as  to  what  should  be  included  and 
what  excluded,  but  negative  recitals  should  be  avoided,  and  nothing 
should  be  inserted  in  the  recitals  which  is  not  relevant  to  the  opera- 
tion of  the  deed.  The  aim  of  their  insertion  should  be  primarily  to 
describe  (when  it  is  necessary  at  all)  without  ambiguity  the  title  to  the 
property,  and  the  occasion  on  which  the  instrument  is  to  operate,  the 
particular  description  and  specification  of  the  property  being  left  to 
the  parcels.  In  a  will  recitals  are  unnecessary  and  inadvisable  unless 
it  is  proposed  thereby  to  exercise  a  power  of  appointment,  or  to  make 
provisions  as  to  advancements  to,  or  settlements  on,  children,  or  other 
special  dispositions  already  made  at  the  date  of  execution.  The  Pre- 
cedents of  Kecitals  following  can  be  adapted  to  suit  particular  cases. 

In  framing  recitals  regard  should  be  had  to  their  at  some  time  being 
available  as  evidence  of  title,  for  under  the  Vendor  and  Purchasers 
Act,  1874,  s.  2,  they  become  when  twenty  years  old  prinid  facie  evidence 
of  the  truth  of  the  facts,  matters,  and  descriptions  stated  therein.  But 
the  statute  does  not  go  so  far  as  to  absolve  the  vendor  from  deducing  a 
forty  years'  title  {Re  Wallis  and  Groat,  [1906]  2  Ch.  206). 


[Precedents. 


410  KECITALS— PKECEDENTS 

PRECEDENTS  OF  RECITALS. 

Far  otlier  Precedents  of  Recitals  see  the  Forms  given  in  otlier  articles  of 
this  wai'k  under  their  appropriate  Titles. 

RECITALS  of  Deeds  and  other  Instruments. 

Convey-  I.  Whereas  by  ail  indenture,  dated,  &c.,  and  made   between 

frShofda    parties,  the  hereditaments  hereby  assured  [together  with  other  here- 
(gene?aUn  ditameiits]  were  granted  to  the  use  of,  &c. 

form).  jj    Whereas  by  an  indenture,  dated,  &c.,  and  made,  &c.  [after 

(particular  reciting  (among  other  things)  that,   or,   "to  the  effect  that,"   or, 
]ufoi-m).      "after  recitals  whereby  it  appeared  that,"  &c.,  it  is  by  the  inden- 

forsub-       ture  now  in  recital  witnessed  that]  in  consideration  of  the  sum  of 
reel  a  8.       ^  ^^j^  ^^  ^^^  ^^^^  ^  ^^  ^^^  ^^.^  ^^  ^^,^  ^^  ^^^  ^^^  Considera- 

tion therein  mentioned,"  the  said  A.  granted  unto  the  said  B.,  his 
heirs  and  assigns,  the  hereditaments  hereby  assured  [together  with 
other  hereditaments]  to  hold  the  same  unto  and  to  the  use  of  the 
said  B.,  his  heirs  and  assigns. 
Covenant  III.  Whereas  by  an  indenture,  dated,  &c.,  and  made,  &c.,  for 

render        the  consideration  therein  mentioned,  the  said  A.  covenanted  with 
copy  0  s.   ^^^  g^i^  jg    ^^  surrender  the  hereditaments  hereinafter  covenanted 

to  be  surrendered  to  the  use  of,  &c. 
Surrender  IV.  Whereas  [at  a  Court  holdcn  for  the  manor  of  in 

hofdf.^       the  county  of  ],  on  the  day  of  ,  the 

hereditaments  hereinafter  covenanted  to  be  surrendered  were  [pur- 
suant to  the  aforesaid  covenant  in  that  behalf]  surrendered  by  the 
said  A.  [out  of  Court]  into  the  hands  of  the  lord  of  the  said  manor 
of  ,  to  the  use  of  the  said  B.,  his  heirs  and  assigns,  at 

the  will  of  the  lord,  according  to  the  custom  of  the  said  manor 
of 
Admittance        V.  Whereas  [at  a  Court  holdcu  for  the  manor  of  in 

hoS^'      the  county  of  ],  on  the  day  of  ,  the 

said  A.  was  [out  of  Court]  admitted  tenant  to  the  hereditaments 
hereinafter  covenanted  to  be  surrendered  to  hold  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor  of 
Surrender  VI.  Whereas  the  Said  copyhold  premises  were  on  the 

tance  (short  day  of  duly  surrendered  to  the  use  of  the  said  A.,  his 

"^™^'         heirs  and  assigns  [pursuant  to  the  aforesaid  covenant  in  that  behalf], 

and  the  said  A.  was  on  the  same  day  duly  admitted  thereto. 
Mortgage  VII.  Whereas  by  an  indenture  dated,  &c.,  and  made,  &c.,  in 

freSS)?ds.    consideration  of  the  sum  of  £  paid  by  the  said  B.  to  the  said 

A.,  [the  said  A.  covenanted  with  the  said  B.  to  pay  to  him  on  the 
day  of  then  next,  the  sum  of  <£  ,  with 

interest  for  the  same  at  the  rate  therein  mentioned,  and  in  case  of 
default  in  payment  thereof  for  payment  thereafter  of  interest  there- 
on half-yearly  as  therein  expressed.     And  by  the  same  indenture  ^] 

1  In  a  conveyance  on  sale  it  is  not  usually  necessary  to  recite  the 
covenant  for  payment,  or  anything  more  than  the  conveyance  subject  to 
redemption.  On  a  transfer  of  mortgage  the  covenant  for  payment  in  the 
mortgage  should  be  recited,  because  the  debt  is  usually  assigned. 
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the  hereditaments  hereby  assured  were  [together  with  other  here- 
ditaments] conveyed  and  assured  by  the  said  A.  unto  and  to  the 
use  of  the  said  B.,  his  heirs  and  assigns,  subject  to  a  proviso  for  the 
redemption  thereof  upon  payment  to  the  said  B.,  his  executors,  ad- 
ministrators, or  assigns,  of  the  sum  of  £  ,  with  interest  for  the 
same  on  a  day  now  past  [(w,  by  way  of  mortgage  for  securing  the 
payment  to  the  said  B.  of  the  sum  of  £            ,  with  interest  for  the 
same,  as  therein  expressed]  :  [And  it  was  thereby  provided,  &c.,  add, 
if  need  be,  recital  of  power  of  sale  ^  or  other  clauses  which  are  material']. 
Mortgaceof       VIII.  Whereas  bv  an  indenture,  dated,  &c.,  and  made,  &c.,  in 
by  demise    Consideration,  &c.,  [recite  covenant  fw  payment  if  material,  as  in  last 
mentto      foi'm"],  the  premises  comprised  in  the  hereinbefore  recited  indenture 
^gees!^      0^  lease  were  assigned   [demised]  by  the  said  A.  unto  the  said  B. 
and  C,  for  the  residue  of  the  said  term  of  years  granted  by 
the  said  lease  [except  the  last  day  thereof]  subject  to  a  proviso  for 
the  redemption  thereof  on  payment  to  the  said  B.  and  C,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  of  the  sum  of  £             with  interest  on  a  day 
now  past,  &c.,  [or,  by  way  of  mortgage  for  securing,  &c.,  see  last 
form]  :  [And  the  said  A.  thereby  declared  himself  a  trustee  of  the 
nominal  reversion  thereby  reserved  of  the  same  premises  for  the 
said  mortgagees  subject  to  such  equity  as  might  for  the  time  being 
be  subsisting  by  virtue  of  the  proviso  for  redemption  thereinbefore 
contained] :  [And   it   was   thereby  provided,   &c.,  recite  any  other 
clauses,  as  the  power  to  appoint  a  new  trustee  of  the  nominal  reversion, 
the  power  of  sale,  or  in  a  mortgage  to  several,  the  joint  account  clause,  if 
material.] 
Mortgage          IX.  Whereas  by  an  indenture,  &c.,  in  consideration,  &c.,  [recite 
hofds!^"      covenant  for  payment,  if  material,  as  in  fm'm  vii.]  the  hereditaments 
hereinafter  covenanted   to  be  surrendered  were  covenanted  to  be 
surrendered  by  the  said  A.  to  the  use  of  the  said  B.,  his  heirs  and 
assigns,  subject  to  a  condition  for  making  void  the  same  surrender  on 
payment  to  the  said  B.,  his  executors,  administrators,  or  assigns,  of 
the  sum  of  £             with  interest  for  the  same  in  the  meantime  at  the 
rate  and  on  a  day  now  past,  [or,  by  way  of  mortgage  for  securing,  &c., 
as  above,  form  vii.]  :  [And  it  was  thereby  provided,  &c.,  see  last  form]. 
Conditional        X.  Whereas  on  the                       day  of  ,  in  con- 
oYcopy-^^    sideration,    &c.,    the  hereditaments  hereinafter  covenanted   to   be 
wa^f"^     surrendered,    m;    "the  said   copyhold    hereditaments,"   were   duly 
mortgage,    surrendered  by  the  said  A.   to  the  use  of  the  said  B.,  his  heirs 
and  assigns,  subject  to  a  condition,  as  in  last  fm'm,  m\  "  subject  to  a 
condition  for  making  void  such  surrender  pursuant  to  the  herein- 
before recited  indenture  of  mortgage." 
Mortgage  of       XI.  Whereas  by  an  indenture,  dated,  &c.,  and  made,  &c.,  [recite 
copyholds,   covenant  fm'  payment  if  materal,  see  farm  vii.]  :  the  freehold  heredita- 
hSids^^^^'    ments  hereby  assured  [together  with  other  freehold  hereditaments], 
were  assured  by  the  said  A.  unto  and  to  the  use  of  the  said  B.,  his 
heirs  and  assigns,  and  the  premises  comprised  in  the  hereinbefore 
recited  indenture  of  lease,  were  assigned  [demised]  by  the  said  A. 
1  For  example  where  the  mortgagee  is  selling  imder  it. 
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unto  the  said  B.  for  the  residue  of  the  said  term  of  years  granted 
by  the  said  lease  [except  the  last  day  thereof],  subject  as  to  all  the 
said  freehold  and  leasehold  premises  to  a  proviso  for  the  redemption 
thereof  on  payment  to  the  said  B.  of  the  sum  of  £  ,  with 

interest  thereon  at  the  rate  therein  mentioned,  on  a  day  now  past. 
[And  it  was  thereby  agreed  that  the  said  A.  should  thenceforth 
stand  possessed  of  the  nominal  reversion  thereby  reserved  of  the 
said  term  of  years  in  the  said  leasehold  premises,  in  trust  for  the 
said  B.,  subject  to  such  equity  of  redemption  as  aforesaid]  :  And 
by  the  same  indenture,  the  said  A.  covenanted  with  the  said  B.  to 
surrender  the  copyhold  hereditaments  hereinafter  covenanted  to  be 
surrendered  [together  with  other  copyhold  hereditaments]  to  the 
use  of  the  said  B.,  his  heirs  and  assigns,  according  to  the  custom  of 
the  manor  of  in  the  county  of  ,  subject  to  a 

condition  for  making  void  the  same  surrender  corresponding  with 
the  proviso  for  redemption  thereinbefore  contained  as  aforesaid : 
[And  it  was  thereby  provided,  &c.,  recite  any  other  clauses^  such  as  the 
power  of  saUj  or  joint  account  clause  in  a  mortgage  to  several,  which  may 
he  material."] 
Statute^  XII.  Whereas  by  an  indenture  of  statutory  mortgage  dated, 

of  freeholds  &c.,  and  made,  &c.,  the  hereditaments  hereby  assured  were  assured 
hold?  '      by  the  said  A.  to  the  use  of  the  said  B.  in  fee  simple,  [to  the  said  B. 
for  the  residue  of  the  said  term  of  years,  [except  the  last 

day  thereof]]  for  securing  payment  to  the  said  B.  of  the  principal 
sum  of  £  ,  with  interest  thereon  at  the  rate  therein  mentioned 

[and  on  a  day  now  past]. 
Mortgage  xiii.  Whereas  bv  an  indenture,  &c.,  the  share,  and  all 

of  rever-  i_         •/•  ^         i  ^    • 

sionary  per- other,  if  any,  the  share  and  interest  to  which  the  said  A.  was  en- 
titled in  reversion  or  expectancy  under  the  said  will  of  the  said  X. 
or  otherwise,  and  in  his  residuary  estate,  or  the  trust  funds  and 
property  representing  the  same,  or,  as  the  case  may  be,  were  [together 
with  other  property],  assigned  by  the  said  A.  to  the  said  B.,  by  way 
of  mortgage,  for  securing  the  sum  of  £  and  interest. 

Further  XIV.  Whereas  by  an  indenture,  &c.,  in  consideration  of,  &c., 

the  said  A.  charged  the  said  hereditaments  comprised  in  the  said 
indenture  of  mortgage  of  the  day  of  with  the 

payment  to  the  said  B.,  of  the  further  sum  of  £  with  interest 

for  the  same  as  therein  mentioned. 

Transfer  of        XV.  Whereas  bv  an  indenture,  &c.,  the  sum  of  £  ,  being 

mortgage  of  ^,  •      •      i  ,  •  ,  .  .      ^         ,         ,  .  -, 

freeholds     the  principal  sum  then  owing  as  therein  recited  under  the  said  mort- 

hoids.         gage  of,  &c,,  and  the  interest  due  and  to  become  due  for  the  same, 

and  the  said  respective  freehold  and  leasehold  hereditaments  and 

premises  comprised  in  the  said  mortgage  were  respectively  assigned, 

assured,  and  transferred  by  the  said  B.  [with  the  concurrence  of  the 

said  A.,  mortgagor'],  to  the  said  C,  his  heirs,  executors,  administrators, 

and  assigns  respectively,  subject  as  to  the  said  hereditaments  to  the 

equity  of  redemption  subsisting  therein. 

Statutory  XVI.  Whereas  by  an  indenture  of  statutory  transfer  of  mortgage, 

mortgage,    dated,  &c.,  and  made,  &c.,  the  said  A.  conveyed  and  transferred  to 

the  said  B.  the  benefit  of  the  said  mortgage. 
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Devolution  XVII.  Whereas  by  virtue  of  divers  mesne  assurances,  acts  in  the 
mortgage,  law,  and  events,  and  ultimately  by  an  indenture  dated,  &c.,  and 
made,  &c.,  the  principal  sum  owing  on  the  security  of  the  said 
indenture  of  mortgage  with  the  interest  thereon  has  become  vested 
in  the  said  A.,  and  the  hereditaments  and  premises  comprised  in  the 
said  indenture  of  mortgage  [except  certain  parts  thereof  which  were 
in  the  year  sold  and  conveyed  to  the  purchaser]  have  become 

vested  in  the  said  A.,  in  fee  simple  [or,  for  the  residue  then  unex- 
pired of  the  said  term  of  years]  subject  to  the  equity  of  re- 
demption subsisting  therein  on  payment  of  the  said  mortgage  debt 
and  interest :  And  whereas  there  is  now  due  on  the  security  of 
the  said  mortgage  the  principal  sum  of  <£  ,  with  the  sura  of 
£,            for  interest  thereon. 

XVIII.  Whereas  by  an  indenture,  &c.  [^describing  the  wife  as, 
"  B.,"  then  "  K.,''  being  a  settlement  made  in  consideration  of  the 
marriage  shortly  afterwards  solemnised  of  the  said  A.  and  B.] 
certain  freehold  estates  and  hereditaments,  which  comprise  the 
hereditaments  hereby  assured,  were  limited  and  settled  [after  the 
solemnisation  of  the  said  marriage,  and  subject  to  a  power  of 
appointment  which  was  never  exercised  and  has  now  ceased,  and 
to  certain  estates  and  charges  which  have  since  ceased  or  become 
satisfied]  to  the  use  of  the  said  A.  for  his  life  without  impeachment 
of  waste,  and  after  his  decease,  and  after  several  limitations  which 
have  since  determined  or  become  incapable  of  taking  effect,  to  the 
use  of  the  said  C,  in  tail  male,  with  divers  remainders  over,  or,  "to 
certain  uses  by  virtue  whereof  the  said  A.  is  now  tenant  for  life  in 
possession  thereof  :  "  And  it  was  thereby  provided,  &c.,  recite  material 
parts  of  power  of  sale  at  length,  or,  "  And  in  the  same  indenture  is  con- 
tained a  power  of  sale  of  the  said  hereditaments,  which  is  now 
vested  in  the  said  K.  and  L.,  as  the  present  trustees  of  the  said 
settlement,  and  is  exercisable  with  the  consent  of  the  said  A.  as 
tenant  for  life  thereunder." 

XIX.  Whereas  by  an  indenture,  &c.  [in  consideration  of  the 
marriage  shortly  afterwards  solemnised  of  the  said  A.  and  B.] 
certain  hereditaments  situate  in  the  county  of,  &c.,  which  comprise 
the  hereditaments  hereby  assured,  were  assured  unto  and  to  the  use 
of  the  said  K.  and  L.,  their  heirs  and  assigns,  upon  trust  [after  the 
said  intended  marriage],  &c.,  recite  material  parts  of  the  trust  fm-  sale 
at  length,  or,  "  upon  trust  for  sale  with  the  consent  of  the  said  A. 
and  B.,  or  the  survivor  of  them,  during  their,  his,  or  her  life  [and 
afterwards  at  the  discretion  of  the  trustees  or  trustee  for  the  time 
being  of  the  same  indenture].". 

XX.  Whereas  by  an  indenture,  &c.,  the  conveyance,  the  heredita- 
purchiSI?  ments  hereby  assured  were  conveyed  to  the  use  of  the  said  B.  and 
pmvlrin     C,  their  heirs  and  assigns,  upon  the  trusts  by  an  indenture  of 

&c.,  or  "the  will,  &c.,"  declared  concerning  the 
hereditaments  to  be  purchased  under  a  power  therein  contained, 
being  (amongst  other  trusts)  for  the  sale  of  the  said  hereditaments 
by  the  said  trustees  with  the  consent  of,  &c. 

XXI.  Whereas  under  an  indenture  of  settlement,  &c.,  or,  "  the 
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will  dated,  &c.,  and  proved,  with  a  codicil,  on,  &c.,  in  the 
Registry  [and  the  assent  given,  &c.]  "  [and  subsequent  deeds,  and 
ultimately  under  indentures  of  disentail   and    resettlement,  &c.], 
divers  hereditaments  in  the  county  of  ,  which  are  commonly 

known  as  the  estate,  stand  limited  and  settled  to  uses  under 

which  the  said  A.,  party  hereto,  is  tenant  for  life  in  possession 
thereof,  and  the  said  B.  and  C.  are  the  trustees  of  powers  of  sale 
and  other  powers  contained  in  the  said  settlement,  w,  "will"  [and 
resettlement],  and  as  such  trustees  have  in  their  hands  moneys 
arising  from  sales  or  other  dealings  which  are  liable  to  be  applied 
in  the  purchase  of  hereditaments  to  be  conveyed  to  the  uses 
aforesaid. 

XXII.  Whereas  by  an  indenture  of  lease,  dated,  &c.,  and  made, 
&c.,  parcels  in  full,  from  Imse,^  with  the  appurtenances  thereof  were 
demised  [by  the  said  A.]  to  the  said  B.,  from  the  day  of 

,  for  the  term  of  years,  subject  to  the  payment 

of  the  rent  thereby  reserved,  and  the  covenants  on  the  part  of  the 
lessee  and  conditions  therein  contained. 

XXIII.  Whereas  by  an  indenture,  &c.,  all  those  mines,  seams, 
measures,  or  strata  of  coal,  known  as  ,  and  also  all  those 
mines,  beds,  or  strata  of  ironstone  known  as  ,  lying  and 
being  under  all  those  lands,  &c.,  together  with  such  liberties, 
licences,  and  authorities  for  working  or  getting  the  said  mines  and 
minerals  or  incidental  thereto,  as  are  in  the  said  indenture  explained, 
subject  to  such  reservations  and  exceptions  as  are  therein  mentioned, 
were  demised  and  granted  [by  the  said  A.]  to  the  said  B.,  for  the 
term  of  years  from  the  day  of  ,  subject 
to  the  payment  or  rendering  of  the  surface  and  other  rents  and 
royalties  thereby  reserved  and  made  payable,  and  the  covenants  on 
the  part  of  the  lessee  and  conditions  therein  contained. 

XXIV.  Whereas  by  an  indenture,  &c.,  the  premises  comprised 
in  the  said  indenture  of  lease  with  the  appurtenances  thereof  were 
assigned  by  the  said  A.  to  the  said  B.,  for  the  residue  of  the  said 
term  of  years  granted  by  the  said  lease,  subject  to  the 
rent  reserved  by  and  covenants  on  the  part  of  the  lessee  and  con- 
ditions contained  in  the  said  lease.  [_For  two  or  more  leases  say, 
Whereas  by  an  indenture,  &c.,  the  premises  comprised  in  the  said 
respective  indentures  of  lease  with  the  appurtenances  thereof  were 
assigned  by  the  said  A.  to  the  said  B.,  for  the  respective  residues  of 
the  several  terms  of  years  and  years,  or  as  the 
case  may  be,  granted  by  the  said  leases  respectively,  subject  to  the 

1  For  brevity  the  parcels  niay  be  described  as  "the  messuage,  land,  and 
hereditaments,  or  as  the  case  may  be,  therein  j)articularly  described,  situate, 
&c.,  and  which  are  now  known  as,  &c."  If  the  lease  contains  reservations, 
add  after  the  parcels,  "subject  to  the  reservations  or  exceptions  therein 
contained."  In  an  assignment  of  part  only  of  the  premises  in  the  lease, 
the  parcels  assigned  will  be  set  out  in  the  operative  part,  and  the  parcels 
will  be  described  in  the  recital  of  the  lease  as  "  the  [piece  of  land,  messuage, 
and]  hereditaments,  hereinafter  particularly  described  and  assigned 
(together  with  other  hereditaments),"  and  the  amount  of  the  rent  should 
be  stated. 
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rents  reserved  by  and  covenants  on  the  part  of  the  lessee  and 
conditions  contained  in  the  said  respective  leases.] 

XXV.  Whereas  by  virtue  of  divers  mesne  assurances,  acts  in 
the  law,  and  events,  and  ultimately  by  an  indenture,  dated,  &c., 
and  made,  &c.,  the  premises  comprised  in  the  said  indenture  of  lease 
have  become  absolutely  vested  in  the  said  A.  for  all  the  residue  of 
the  said  term  of  years,  subject  to  the  rent  reserved  by 
and  covenants  and  conditions  contained  in  the  said  lease.  [For 
two  or  more  leases  say,  Whereas  by  virtue  of,  &c.,  the  premises  com- 
prised in  the  said  several  indentures  of  lease  have  become  absolutely 
vested  in  the  said  A.  for  all  the  residue  of  the  said  terms  of 

years  and  years,  or  as  the  case  may  be,  subject  to  the  rents 

reserved  by  and  covenants  and  conditions  contained  in  the  said  leases 
respectively.] 

XXVI.  Whereas  by  a  deed  poll,  dated,  &c,,  under  the  hand 
and  seal  of  the  said  A.,  &c,  [if  by  a  company,  under  the  common 
seal  of  the  said  company  and  the  hands  of  three  of  the  directors 
thereof,  &c.]. 

XXVII.  Whereas  by  a  bond  or  obligation,  dated,  &c.,  under  the 
hand  and  seal  of  the  said  A.,  the  said  A.  became  bound  to  the  said 
B.  in  the  sum  of  £  with  a  condition  for  making  void  the 
same  upon  payment,  &c.,  07\  "conditioned  for  the  payment,  &c.," 
or  "  with  a  condition  thereunder  written  whereby  after  reciting, 
&c.,  it  was  proved,  that  upon  payment,  &c.,  the  said  bond  shall 
be  void." 

XXVIII.  Whereas  by  an  indenture  dated,  &c.,  indorsed  on 
[supplemental  to]  the  hereinbefore  recited  indenture  of  settlement, 
and  made,  &c.,  [in  exercise  of  a  power  for  that  purpose  contained  in 
the  said  indenture  of  settlement],  the  said  A.  and  B.  respectively 
were  duly  appointed  by  the  said  X.  to  be  trustees  of  the  same 
indenture  in  the  place  of  the  said  L.  deceased,  and  of  the  said  M. 
who  retired  from  the  trusteeship  thereof,  and  by  the  indenture  now 
in  recital,  or  otherwise,  the  trust  estate  and  premises  which  were 
then  subject  to  the  trusts  of  the  said  settlement  were  duly  assured 
or  transferred  so  as  to  vest  in  the  said  A.  and  B.  jointly  with  the 
said  C.  [m',  it  was  thereby  declared  by  the  said  X.  that  the  trust 
estate  and  premises,  &c.,  should  vest,  &c.]. 

XXIX.  Whereas  by  the  award,  dated,  &c.,  of  the  Commis- 
sioners appointed  under  an  Act  of  Parliament  intituled,  &c.  [or, 
the  award  of  A.  B.  the  valuer  duly  appointed  under  the  provisions 
of  the  Inclosure  Act,  1845,  which  award  was  duly  confirmed  by  the 
Board  of  Agriculture  on  the  day  ],  the  pieces 
of  land,  allotments,  and  hereditaments  hereinafter  covenanted  to  be 
surrendered,  were  (together  with  other  hereditaments)  allotted  and 
awarded  to  the  said  A.  for  or  in  respect  of  [or  in  exchange  for]  the 
said  copyhold  hereditaments  comprised  in  the  hereinbefore  recited 
surrender  of,  &c.  [or  certain  parts  thereof]. 

XXX.  Whereas  by  a  private  Act  of  Parliament,  intituled,  &c., 
(chapter  ),  after  reciting  (among  other  things)  that,  &c.,  it 
was  enacted,  &c. 


jvise. 
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Will  I.  Whereas  X.,  late  of,  &c.,  deceased,  by  his  will,  dated,  &c. 

^neTa/"^  [appointed  and  to  be  executors  and  trustees 

thereof,  and  i],  after  certain  specific  devises  and  other  dispositions 
not  affecting  the  hereditaments  hereby  assured  [covenanted  to  be 
surrendered],  gave  and  devised  the  residue  of  his  freehold  and  copy- 
Variation     hold  estates  and  hereditaments  unto,  &c.  [unto  and  to  the  use  of  the 
forsiUe.       said  A.  and  B.,  their  heirs  and  assigns,  upon  trust,  &c.  [recite  trust 
far  sale,  as  far  as  material,  at  length],  or  *'  upon  trust  for  sale  and  with 
power  to  give  receipts  for  the  purchase-money  in  manner  therein 
mentioned  "]. 
Specific  II.  Whereas  X.,  late  of,  &c.,  deceased,  duly  made  his  will,  dated, 

&c.,  and  thereby  [after  appointing  and  to  be 

executors  and  trustees  thereof]  gave  and  devised  the  hereditaments 
hereby  assured,  with  the  appurtenances  thereof  [by  the  description 
of,  &c.]  unto,  &c. 
Will  III.  Whereas  A.,  late  of,  &c.,  deceased,  duly  made  his  will,  dated, 

ireehoids     &c.,  and  thereby  [after  appointing  and  to  be 

ISniSie?    executors   thereof]   gave   and   devised   the   hereditaments    hereby 
and  a  term,  g^gg^^^g^]  (subject  to  Certain  annuities  or  rent-charges  thereby  limited 
to  L.  and  M.  respectively  during  their  respective  lives,  with  the 
usual  powers  and  remedies  for  recovering  payment  thereof  when  in 
arrear,  and  to  a  terra  of  years,  commencing  from  the  said 

testator's  decease,  thereby  limited  to  trustees  upon  certain  trusts 
for,  &c.)  to  the  use  of,  &c. 
Codicil.  IV.  And  whereas  the  said  testator  by  a  codicil  to  his  said  will, 

dated,  &c.,  after  reciting,  &c.,  gave  and  devised,  &c. 

Death  of  V.  Whereas  the  said  testator  died  on  the  day  of 

S^pro-  without  having  revoked  or  altered  his  said  will,  which 

S  °^        was  duly  proved  by  the  executors  therein  named  [except  the  said 

K.]  on  the  day  of  ,^  in  the  Principal  [the 

district]  Probate  Registry  of  the  High  Court  of  Justice 

[the  said  K.  having  renounced  probate  thereof,  or,  "  the  said  K. 

having  predeceased  the  said  testator,"  or,  "the  said  K.  having  died 

on  the  day  of  without  having  taken  out  j^robate 

thereof,"  or,  "  power  being  reserved  to  the  said  K.  to  prove  the  same, 

but  he   has   since   renounced   probate   and   disclaimed   the   trusts 

thereof  "]. 

Death  of  VI.  Whereas  the  said  testator  died  on  the  day  of 

?n?^cH  without  having  revoked  or  altered  his  said  will,  save  by 

w!ifa°id      ^  codicil  dated  the  day  of  ,  which  did  not  affect 

codicii'nof  ^^®  dispositions  hereinbefore  recited,  and  the  said  will  and  codicil 


being         were  duly  proved,  &c.,  as  in  last  form. 


recited. 


1  Where  the  testator  died  prior  to  1898,  or  the  devise  has  reference  only 
to  property  excluded  from  the  operation  of  Part  I.  of  the  L.  T.  A.  1897,  the 
words  in  brackets  will  be  omitted. 

2  Or,  "  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury," 
or,  other  Ecclesiastical  Court,  or,  "in  the  Principal  [the  district] 
Registry  of  the  Court  of  Probate." 
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I 


The  same 
where  the 
codicil  is 
recited. 


Death 
intestate, 
heirship, 
next-of- 
kinship, 
and 

administra- 
tion. 


Partial 
intestacy. 


Seisin  of 
testator. 


Assent  to 
devise. 


Marriage. 


Recital  of 
divorce. 


State  of 
family. 


VII.  Whereas  the  said  testator  died  on  the  day  of 

without  having  revoked  or  altered  his  said  will,  save  as 
aforesaid,  and  the  said  will  and  codicil,  &c.,  as  in  farm  v. 

VIII.  Whereas  the  said  A.  died  on  the  day  of 
intestate  and  leaving  the  said  B.  his  widow,  and  the  said  C.  his 
eldest  son  and  heir-at-law  [and  customary  heir  according  to  the 
custom  of  the  said  manor  of  ]  [the  said  C.  and  D.,  his 
co-heiresses-at-law],  and  the  said  B.,  C,  and  D.  his  statutory  next  of 
kin,  and  letters  of  administration  of  the  [real  and]  personal  estate 
of  the  said  A.  were  on  the                 day  of  granted  by  the 

,  as  the  case  may  be,  see  form  v.,  to  the  said  B. 

IX.  Whereas  the  said  A.  died  on,  &c.,  intestate  as  to  the  said 
hereditaments  and  premises,  &c.,  or,  in  the  case  of  a  testator  dying  after 
1898,   "having  made  a  will,  dated,   &c.  [whereby   he  appointed 

to  be  executors  thereof],  and  a  codicil  thereto,  dated,  &c., 
but  such  will  and  codicil  did  not  [otherwise]  affect  or  relate  to  the 
said  hereditaments  and  premises,  &c.,"  and  the  same  were  proved, 
&c.,  see  form  v. 

X.  And  whereas  the  said  testator  was,  at  the  time  of  his  decease, 
seised  in  fee  simple  of  the  freehold  hereditaments  hereby  assured 
[seised  of  the  copyhold  hereditaments  covenanted  to  be  surrendered 
for  an  estate  of  inheritance  according  to  the  customs  of  the  respective 
manors  of  which  the  same  are  held.] 

XI.  Whereas  the  said  have  assented  to  the  devises 
contained  in  the  said  will  to  the  said  X. 

XII.  Whereas  the  said  A.  in  the  month  of,  &c.,  intermarried 
with  B.,  of,  &c.  [at  the  parish  church  of  ]. 

XIII.  Whereas  a  decree  nisi  for  the  dissolution  of  the  said 
marriage  between  the  husband  and  wife  was  on  the  petition  of  the 
husband  pronounced  by  the  Probate,  Divorce,  and  Admiralty  Divi- 
sion of  the  High  Court  of  Justice  on  the  day  of  , 
and  such  decree  was  made  absolute  on  the                 day  of 

XIV.  Whereas  the  said  A.  died  on,  &c.,  leaving  issue  [having 
had  issue]  by  his  said  marriage  five  children  and  no  more,  namely, 
B.  and  C,  who  attained  their  respective  ages  of  twenty-one  years  on 
the  day  of  ,  and  the  day  of 
respectively,  D.  now  the  wife  of  L.,  with  whom  she  intermarried  on, 
&c.,  E.  who  died  on  the  day  of  ,  under  the  age  of 
twenty-one  years,  namely,  at  the  age  of  years  or  thereabouts 
and  without  issue,  or,  "  who  died  in  early  infancy,"  and  F.,  now  an 
infant  of  the  age  of                years  or  thereabouts. 


Registered 
title. 


RECITALS  as  to  Registered  Land. 

I.  Whereas  the  said  A.  [and  B.]  was  [were]  on  the 
day  of  registered  as  proprietor  [joint-proprietors]  of  the  land 

in  the  district  of  and  parish  of  under  the  title 

No.  with  a  "  possessory,"  or  "  qualified,"  or  "  absolute  "  title 

[subject  to  the  "incumbrances,"  o)'  "qualifications,"  or  "restrictions," 
or  "  inhibitions  "  following],  that  is  to  say  : — 
VOL.  XII.  27 
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Registered 
charge. 


Notice  of 
lease  of 
registered 
land. 


Registra- 
tion as 
proprietor 
of  lease. 


Transfer  of 

registered 

freeholds. 


Transfer  of 

registered 

leaseholds. 


Charge. 


Afortgage 
supported 
l)j'  regis- 
tered 

transfer  or 
charge. 


Mortgage 
by  deposit 
of  land 
certificate. 


Transfer  of 

registered 

charge. 


Discharge 
of  incum- 
brances. 


II.  Whereas  the  said  A.  is  the  registered  proprietor  of  a  [first] 
charge  for  £  bearing  interest  at  the  rate  of  &  per  cent, 
per  annum  on  the  land  registered  in  the  district  of  and 
parish  of                     under  the  title  No. 

III.  Whereas  a  notice  of  the  said  lease  was  on  the 

day  of  entered  against  the  land  registered  in  the  district 

of  and  parish  of  under  the  title  No. 

IV.  Whereas  the  said  A.  was  on  the  day  of 
registered  as  proprietor  with  an  absolute  [a  good  leasehold]  [a  pos- 
sessory] title  of  the  leasehold  land  comprised  in  the  said  indenture 
of  lease  in  the  district  of                     and  parish  of  under 
the  title  No. 

V.  Whereas  the  said  A.  on  the  day  of  in 
consideration  of  the  sum  of  £  paid  to  the  said  A.  by  the  said 
B.  duly  transferred  such  land  to  the  said  B.  who  is  now  the  regis- 
tered proprietor  thereof  [subject  to  the  incumbrances  following,  that 
is  to  say,  &c.] 

VI.  Whereas  the  said  A.  on  the  day  of  in 
consideration  of  the  sum  of  £  paid  to  the  said  A.  by  the  said 
B.  duly  transferred  the  said  land  to  the  said  B.,  who  is  now  the 
registered  proprietor  thereof  for  the  residue  of  the  term  granted  by 
the  said  lease :  [And  it  was  declared  in  the  said  instrument  of  trans- 
fer that  the  covenants  by  the  [transferor]  o?"  [transferee]  w  [trans- 
feror and  transferee]  implied  by  sec.  39  of  the  Local  Taxation  Act, 
1875,  were  not  to  be  implied.] 

VII.  Whereas  the  said  A.  on  the  day  of 

duly  charged  the  land  registered  under  the  said  title  with  the  pay- 
ment of  the  sum  of  £  with  interest  thereon  at  the  rate 
therein  mentioned  to  the  said  B.,  and  the  said  B.  is  now  the  registered 
proprietor  of  the  said  charge. 

VIII.  Whereas  by  the  effect  of  two  indentures  respectively  dated, 
&c.,  to  which  this  indenture  is  supplemental,  the  said  A.  hath  become 
seised  in  fee  simple  of  the  land  registered  under  the  district  of 
parish,  title  No.  [  ]  by  way  of  mortgage  for  securing  payment  to 
the  said  A.  of  the  principal  sum  of  £  and  interest  on  a  day 
now  past,  the  payment  of  which  principal  sum  of  £  and 
interest  is  further  secured  by  a  registered  charge  on  the  land  com- 
prised in  the  said  title  and  by  a  deposit  of  the  land  certificate. 

IX.  Whereas  in  consideration  of  the  sum  of  £  paid  to 
the  said  A.  by  the  said  B.  the  said  A.  on  the  day  of 
deposited  the  land  certificate  of  the  land  registered  under  the  said 
title  with  the  said  B.  for  the  purpose  of  securing  the  repayment  of 
the  said  sum  of  £  with  interest  to  the  said  B.,  his  executors, 
administrators,  or  assigns. 

X.  And  whereas  in  consideration  of  the  sum  of  £  paid 
to  the  said  A.  by  the  said  B.  the  said  charge  was  duly  transferred  by 
the  said  A.  to  the  said  B.,  who  is  now  the  registered  proprietor 
thereof. 

XI.  Whereas  a  note  of  the  cessation  of  the  said  incumbrance  was 
entered  on  the  register  on  the  day  of 
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RECITALS  of  TiTLE.1 

Jjsmin  I.  Whereas  [under  the  will  of  X.,  late  of,  &c.,  deceased,  dated 

possession    &c.,  01',  "  under  an  indenture,  dated,  &c.,  and  made,  &c.,"]  the  said 
'  A.  is  seised  of  the  hereditaments  hereby  assured  in  fee  simple  in 
possession,  or,  "  in  reversion  expectant  on  the  decease  of  B.,  of,  &c.," 
free  from  incumbrances  [except  a  lease,  &c.]. 
Married  n.  Whereas  the  Said  A.,  who  intermarried  with  the  said  B.  on 

seisin  as      the  day  of  ,  is  seised  of  the  hereditaments  hereby 

estate.         assured  in  fee  simple  in  possession  free  from  incumbrances  as  her 
separate  property,  independently  of  the  said  B.  [under  an  indenture, 
&c.,  or,  "  the  will  of,  &c."]. 
Married  m.  Whereas  the  said  A,  and  B.,  his  wife,  in  right  of  the  said 

seisin.         B.,  are  seised,  &c. 

Title  to  ^^'  Whereas  the  said  A.  is  seised  of  the  copyhold  hereditaments 

copyholds,   hereinafter  covenanted  to  be  surrendered  for  an  estate  of  inheritance 
to  him  and  his  heirs,  according  to  the  custom  of  the  manor  of  , 

in  the  county  of  ,  of  which  the  same  are  held. 

Seisin  of  V.  Whereas  the  said  A.  is  seised  in  fee  simple  of  such  portions 

-and copy-     of  the  hereditaments  hereinafter  described  as  are  of  freehold  tenure 
mixed!"'^^^  (and  which  portions  comprise  or  are  believed  to  comprise 

acres  or  thereabouts,  but  are  intermixed  with  or  otherwise  undis- 
tinguishable  from  the  copyhold  or  customary  portions  thereof  here- 
inafter mentioned,  or  are  alleged  so  to  be),  and  is  seised  of  the  other 
portions  of  the  same  premises  which  are  of  copyhold  or  customary 
tenure  (and  which  comprise  or  are  believed  to  comprise  acres 

or  thereabouts),  for  an  estate  of  inheritance,  &c. 
Title  sub-  ^^'  Whereas  [under,  &c.,  as  inform  I.,]  the  said  A.  is  seised  or 

dmrges  0?"  entitled  in  fee  simple  in  possession  of  or  to,  or,  "  has  an  absolute 
mortgage,    power  of  appointment  over,"  the  hereditaments  hereby  assured,  sub- 
ject to  two  several  annuities  or  rent-charges  of  £  and  £ 
by  the  will,  dated,  &c.,  of  L.,  deceased,  bequeathed  to  the  said  B. 
and  C.  respectively  during  their  respective  lives,  and  which  were  by 
the  said  last-mentioned  will  charged  on  the  premises  hereinbefore 
mentioned,  together  with  other  hereditaments,  with  usual  powers 
and  remedies  for  recovering  payment  thereof,  or,  "  subject  to  a  mort- 
gage in  fee  simple  of  the  same  premises  (together  with  other  here- 
ditaments), for  securing  £        and  interest,  created  by  an  indenture, 
dated,  &c.,  and  made,  &c.,  and  which  mortgage  was  by  an  indenture, 
dated,  &c.,  and  made,  &c.,  transferred  to  and  is  now  vested  in  the 
said,  &c." 
Recital              VII.  Whereas  by  the  effect  of  the  several  indentures  and  deeds 
depending  poU  Specified  in  the  first  schedule  hereto,  and  of  the  acts  and  events 
and^evSts.  i"  the  law  specified  in  the  second  schedule  hereto,  the  hereditaments 
hereby  assured  have  become  vested  in  the  said  A.  in  fee  simple,  sub- 
ject only  to  the  mortgages  specified  in  the  third  schedule  hereto,  by 
virtue  of  the  first  of  which  the  legal  estate  in  the  hereditaments  first 

1  See  tit.  "  Conveyance,"  Precedents,  Vol.  III.  p.  568,  for  other  forms  of 
recitals. 
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hereinafter  described  and  hereby  assured  has  become  vested  in  the 

said  B.  in  fee  simple  subject  to  redemption. 

Tiuefor  VIII.  Whereas,  under,  &c.,  see  form  i.,  the  said  A.  is  seised  as 

rimaTid^er   tenant  for  life  in  possession  without  impeachment  of  waste  of  the 

^g^j^i^°[J^- hereditaments  hereby  assured,  with  remainder  to  the  said  B.  in  tail 

branSs       male,  or,  "  in  fee  simple  "  [subject  to  the  incumbrances  specified  in 

the  first  schedule  hereto,  which  affect  the  inheritance  of  the  said 

estate,  and  to  the  incumbrances  specified  in  the  second  schedule 

hereto,  which  affect  the  life  estate  of  the  said  A.]. 

IX.  Whereas,  under,  or  by  virtue  of  an  indenture,  dated,  &c., 
and  made,  &c.,  and  by  virtue  of  other  assurances,  instruments,  or 
means  subsequent  thereto,  divers  messuages,  lands,  tithes,  and  here- 
ditaments situate  or  arising  in  the  parishes  of  in  the  county 
of  ,  and  commonly  known  as  the  estate,  stand 
limited  and  settled  to  the  use  of,  &c. 

X.  Whereas,  under,  &c.,  the  copyhold  hereditaments  hereby^ 
&c.,  which  are  held  of  the  manor  of  ,  and  the  legal  estate 
whereof  is  vested  in  trustees  or  a  trustee,  stand  settled  upon  trust 
for  the  said  A.  for  his  life,  with  remainder  upon  trust  for  the  first 
and  other  sons  of  the  said  A.  successively  in  tail  general,  with  diver& 
remainders  over. 

XI.  Whereas  the  said  A.  and  B.,  as  the  only  children  and 


Freeholds 
under 
settlement, 
and  other 
instru- 
ments. 


Copyholds 
in  settle- 
ment. 


Title  as 
co-parceners 


or  co-heirs    co-hcircsses-at-law,  01',  "  the  only  sons  and  co-heirs  according  to  the 
kinli.  custom  of  gavelkind,"  of  C,  late  of,  &c.,  deceased,  are  seised  of  the 

hereditaments  hereby,  &c.,  in  fee  simple  in  possession  free  from 

incumbrances  as  co-parceners. 

XII.  Whereas  K.,  the  administrator  of  the  said  M.,  deceased,  by 
an  indenture  dated,  &c.,  and  made,  &c.,  conveyed  the  said  heredita- 
ments hereby  assured,  &c.,  to  the  said  A.  and  B.  the  only  children, 
as  in  last  form. 

XIII.  Whereas  the  said  A.  and  B.  are  seised  of  the  hereditaments 
hereby,  &c.,  in  fee  simple  in  possession  free  from  incumbrances  a& 
joint  tenants,  or,  "  as  tenants  in  common  in  equal  shares,"  or,  "  in 
the  shares  and  proportions  following,  namely,  the  said  A.  is  entitled 
to  one  equal  undivided  fourth  share  thereof,  and  the  said  B.  to  the 
remaining  three-fourth  shares  thereof." 

XIV.  Whereas,  under  the  will  of  K.,  of,  &c.,  dated,  &c.,  and 
proved,  &c.,  the  said  A.  is  entitled  to  one  equal  share  of 
and  in  the  sum  of  £,  2J  per  cent.  Consolidated  Stock, 
now  standing  in  the  names  of,  &c.,  subject  to  the  life  interest  of  B., 
of,  &c.,  therein  [and  subject  to  the  contingency  of,  &c.]. 

XV.  Whereas  the  said  A.  is  entitled  to  the  policy  [several 
policies]  of  assurance  on  his  own  life  hereby  assigned  [subject  to 
the  charges  or  incumbrances  thereon  hereinafter  mentioned]. 


Conveyance 
by  adminis- 
trator to 
CO  heii-s. 


Title  as 
joint 
tenants, 
or  tenants 
in  common, 


Title  to 
stock. 


Title  to 
policy  or 
policies  of 
assurance. 


MISCELLANEOUS  RECITALS. 


Conveyance  I.  Whereas  these  presents  are  supplemental  to  the  several 
ment^  indentures  and  deeds  poll  the  particulars  and  nature  whereof, 
piior^deeds.  together  with  the  names  or  descriptions  by  which  the  same  respect- 
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fully  are  hereinafter  referred  to,  are  specified  in  the  schedule 
hereto. 
Bankruptcy  II.  Whereas  the  Said  A.  was  adjudicated  a  bankrupt  by  an 
of  1869.  order  of  the  London  Court  of  Bankruptcy,  dated,  &c.,  upon  a 
petition  of  bankruptcy  filed  in  such  Court,  and  at  a  meeting  of  the 
creditors  on  the  day  of  the  said  B.  was  duly 

appointed  trustee  of  the  property  of  the  said  bankrupt,  and  such 
appointment  was  duly  certified  by  a  certificate  under  the  seal  of 
the  said  Court,  dated,  &c. 
Bankruptcy        III.  Whereas  by  an  Order  of  the  High  Court  of  Justice  in 
of  1883.  ^     Bankruptcy,  or,  [the  County  Court  of  ]  holden  at 

in  Bankruptcy,  dated,  &c.,  the  said,  bankrupt,  was  duly  adjudicated 

a  bankrupt,  and  on  the  day  of  the  said,  trustee, 

was  duly  appointed  trustee  of  the  estate  and  effects  of  the  said, 

bankrupt,  and    on   the  day   of  19       the   said 

appointment  was  duly  certified  by  the  Board  of  Trade. 

Liq^iiidation       jy.  Whereas  the  Said  B.,  on  the  day  of  duly 

ment  under  lodged  with  the  Official  Receiver  a  proposal  for  a  composition  which 

was  duly  accepted  by  the  creditors  of  the  said  B.,  and  approved  by 

the  London  Bankruptcy  Court  [the  County  Court  of  ],  as 

appears  by  the  certificate  of  the  Official  Receiver,  dated 

Voluntary  V.  Whereas  by  an  extraordinary  resolution  duly  passed  at  a 

o^com/any.  general  meeting  of  the  company,  held  on  the  day  of  , 

according  to  the  requirements  of  the  Companies  Act,  1862,  it  was 

resolved  that  it  had  been  proved  to  the  satisfaction  of  the  company 

that  it  could  not,  by  i-eason  of  its  liabilities,  continue  its  business, 

and  that  it  was  advisable  to  wind  up  the  same,  and  the  said  A.  was 

duly  appointed  sole  liquidator  of  the  company. 

Voluntary  VI.   Whereas  by  an  Order  of  the  Chancery  Division  made  by 

to  be^°^^^  Mr.  Justice  on  the  day  of  ,  on  the 

under^^^    hearing  of  a  petition  in  the  measure  of  the  Companies  Acts,  1862 

of  Court!"''  to  1900,  and  of  the  Company,  it  was  ordered  that  the 

voluntary  winding-up   of   the   said   company  be   continued   under 

the    supervision   of   the  Court,  and  that  such  proceedings  in  the 

voluntary  winding-up   might    be   adopted   as   the   judge    should 

think  fit. 

C9mpuisory       VII.  Whereas  by  an  order  of,  &c.,  as  in  last  form,  it  was  ordered 

and  ap'/ohS- that  the  Said  company  should  be  wound  up  by  the   Court,  under 

qffida?^       the  provisions  of  the  Companies  Acts,  1862  to  1900,  and  by  an 

liquidator.    ^^^^^  q£  ^^^  g^^-^  Division  made  by,  &c.,  on   the  day 

of  ,  the  said  K.  was  duly  appointed   official  liquidator 

of  the  said  company. 

Judgment         VIII.  Whereas   by  the   judgment   [or  order]  of   Mr.   Justice 

of  High  made  on  the  day  of  in  an  action 

jSe.*      ^'  V.  B.,  19         ,  and  No.  ,  in  the  Division  of  the 

High  Court  of  Justice  (being  an  action  for  the  purpose  of,  &c.), 

it  was  amongst  other  things  ordered,  &c. 

Order  on  IX.  Whereas  by  an   order    of   the  High  Court  of  Chancery 

Kmmonsf    [Chauccry  Division]  made  on,  &c.,  by  Mr.  Justice  , 

upon  a  petition  presented,  or,  "upon  an  application  by  summons 
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Master's 
certificate. 


Approval 
of  judge. 


Alteration 
of  parcels. 


Recital  of 
application 
for  patent 
since  1883. 


in  chambers,"  in  the  said  cause  and  in  the  measure  of,  &c.,  by 
the  said  A.,  it  was  ordered,  &c. 

X.  Whereas  by  the  certificate  of  the  Master  attached  to  the 
chambers  of  Mr.  Justice  ,  made  in  the  said  action,  dated, 

&c.,  and  filed,  &c.,  it  was  certified,  &c. 

XL  Whereas  these  presents  have  been  [settled  and]  approved 
as  a  proper  conveyance  pursuant  to  the  said  order  as  appears  by 
the  signature  of  the  Master  attached  to  the  chambers  of  the  said 
judge  in  the  margin  hereof. 

XII.  Whereas  the  said  hereditaments  have  been  considerably 
altered  in  regard  to  their  subdivisions  and  in  other  respects  by 
the  shifting  or  removal  of  fences,  ditches,  or  other  boundary 
marks  and  the  erection  of  a  new  mansion-house  and  other  build- 
ings since  the  date  of  the  said  indenture  of,  &c.,  in  which  the 
ancient  description  thereof  is  contained,  and  the  same  several 
hereditaments  according  to  their  present  subdivisions,  quantities 
and  abuttals,  are  delineated  and  described  in  the  map  or  plan 
hereunto  annexed  and  in  the  table  of  reference  to  the  said  map 
or  plan  contained  in  the  schedule  hereto. 

XIII.  Whereas  the  said  A.,  patentee,  on  the  day  of 
made  an  application  for  a  patent  for  "  improvements  in 

the  manufacture  of  ,"  w  other  shmi  description,  accompanied 

by  a  provisional  specification  [but  has  not  yet  left  a  complete  speci- 
fication at  the  patent  office],  oi'  ["  and  on  the  day  of 
left  a  complete  specification  at  the  patent  office,  but  the  same  has  not 
yet  been  accepted  "],  m'  "  accompanied  by  a  complete  specification, 
but  the  same  has  not  yet  been  accepted." 

XIV.  Whereas,  &c.,  as  in  last  fm-m  as  the  case  may  he,  and  the 
of  comp"efe  Said  Complete  specification  has  been  accepted,  but  letters  patent  have 
bpeci  ca-     ^^^^  yg^  i^gg^  granted  to  the  said  A.  in  respect  thereof. 

XV.  Whereas  by  letters  patent  under  the  seal  of  the  Patent 
Office  sealed  as  of  the  day  of  the  especial  licence, 
full  power,  sole  privilege  and  authority  of  making,  using,  exercising, 
and  vending  by  himself,  his  agents  or  licensees,  an  invention  for 
"Improvements  in  "  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  Isle  of  Man,  were  granted  to  the  said  A., 
patentee,  for  the  term  of  fourteen  years  from  the  date  of  such  letters 
patent,  subject  to  provisions  for  avoiding  such  letters  patent  in 
certain  events  therein  mentioned,  including  the  non-payment  by 
the  said  A.,  patentee,  of  all  fees  by  law  required  in  respect 
thereof. 

XVI.  Whereas  the  said  A.  is  entitled,  by  assignment  [so  far  as 

],  dated,  &c.,  and  duly  registered, 

to  letters  patent  "  under  the  seal  of  the  Patent  Office,"  dated,  &c., 
and  originally  granted  to  B.  for  "  Improvements  in,  &c." 
Short  recital       XVII.  Whereas  the  Said  A.  is  the  inventor  and  patentee  of  an 
patent.        invention  for  "  Improvements  in,  &c.,"  the  letters  patent  for  which 

bear  date,  &c. 
Recital  of  XVIII.  Whereas  the  Said  A.  is  entitled  to  the  sole  and  exclusive 

pateS!        licence,  &c.,  as  in  recital  of  grant  of  letters  patent  [in  the  Republic  of 


Do.  and 
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France,  which  was  granted  to  him  by  a  brevet  d'invention,  dated,  &c., 
and  which  will  expire  on,  &c.]. 

XIX.  Whereas  the  said  A.  by  an  instrument  in  writing,  dated, 
&c.,  under  his  hand,  appointed  [me  the  said]  B.  to  be  the  arbitrator 
on  his  behalf  in  respect  of  the  measures  aforesaid. 

XX.  Whereas  the  said  arbitrators  [before  entering  into  the 
consideration  of  the  said  measures]  by  an  instrument  in  writing 
dated,  &c.,  under  their  hands  [endorsed  on  the  said  agreement] 
appointed  [me  the  said]  X.  to  be  the  umpire  in  the  measure  of  the 
said  arbitration  pursuant  to  the  said  agreement  [order]. 

XXI.  Whereas  we  [the  said  arbitrafai's]  by  an  instrument  in 
writing  under  our  [their]  hands,  dated,  &c.,  duly  extended  the  time 
for  making  our  [their]  award,  dated,  &c. 

XXII.  Whereas  the  said  arbitrators  have  finally  disagreed  and 
differed  and  have  altogether  failed  to  make  their  award  in  the  said 
measures,  of  all  of  which  I  have  duly  had  notice,  whereby  the  said 
measures  so  referred  to  the  said  arbitrators  as  aforesaid  have  duly 
come  before  me  as  umpire  for  determination. 

XXIII.  Whereas  doubts  having  been  entertained  as  to  the  effect 
of  the  declaration  required  by  law  having  been  made  and  sub- 
scribed by  me  [the  said  B.  on,  &c.,  and  by  myself]  on,  &c.,  by 
reason  of  the  same  being  prior  to  the  date  of  the  appointment  of  me 
[the  said  B.  and  myself]  as  arbitrator  [and  umpire  respectfully]  in 
the  said  arbitration,  the  said  parties  on,  &c.,  mutually  agreed  in 
writing  that  no  objection  should  be  taken  to  the  award  by  reason 
of  such  informality  (if  any). 
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INTRODUCTORY  RECITALS. 

I.  Whereas  the  said  A.  has  agreed  with  the  said  B.  for  the  sale 
to  him  for  the  sum  of  £  of  the  hereditaments  hereby 
granted,  w,  "  hereby  assured,"  in  fee  simple  in  possession,  [and  also 
of  the  copyhold  or  customary  hereditaments  hereinafter  covenanted 
to  be  surrendered  and  the  inheritance  thereof  in  possession  according 
to  the  custom  of  the  manor  of  ,]  free  from  incumbrances 
[except  as  hereinafter  mentioned]. 

II.  Whereas  the  said  A.  has  agreed  with  the  said  B.  for  the 
sale  to  him  for  the  sum  of  £  of  the  premises  comprised  in 
the  hereinbefore  recited  indenture  of  lease,  for  all  the  residue  now 
to  come  of  the  term  thereby  granted  as  aforesaid,  subject  to  the 
rent  reserved  by  and  the  covenants  and  conditions  contained  in  the 
said  lease. 

III.  Whereas  by  the  direction  of  the  said  A.,  the  hereditaments 
hereby  assured,  together  with  other  hereditaments,  were  on  the 

day  of  put  up  for  sale  by  public  auction  at,  &c. 

[according  to  certain  printed  particulars  of  sale,  of  which  particulars 
lots  and  comprised  the  said  hereditaments  hereby 

assured],  and  at  such  sale  the  said  B.  was  the  highest  bidder  for  and 
was  declared  the  purchaser  of  the  same  for  the  sum  of  £  , 

or,  "  of  lot  for  the  sum  of  £  ,  and  of  lot 

for  the  sum  of  £  " 
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IV.  Whereas  the  said  A.  and  B.,  as  trustees  of  the  said  inden- 
ture of,  &c.  [the  said  will  of  the  said  X.],  and  in  execution  of  the 
said  power  of  [trust  for]  sale  therein  contained,  and  with  the  con- 
sent (hereby  testified)  of  the  said  C,  have  agreed,  &c.,  as  in  form 
I.  or  II. 

V.  Whereas  the  said  A.  and  B.,  as  trustees  of  an  indenture,  &c., 
being  a  settlement  of  certain  estates  situate,  &c.  [the  will  dated, 
&c.,  and  proved,  &c.,  of  X.  deceased],  and  in  the  execution  of  a  trust 
or  power  in  the  said  indenture  [will]  contained  for  the  investment 
of  moneys  arising  thereunder  in  the  purchase  of  real  or  leasehold 
estates  have,  with  the  consent  (hereby  testified)  of  the  said  C, 
as  tenant  for  life  in  possession  under  the  said  settlement  [will], 
agreed  with  the  said  D.  for  the  purchase,  &c. 

VI.  Whereas  the  said  A.  and  B.  as  such  personal  representatives 
as  aforesaid  and  in  exercise  of  the  statutory  i  power  in  that  behalf 
conferred  upon  them  have  agreed,  &c.,  as  in  form  I.  or  ii. 

VII.  Whereas  the  said  A.  in  exercise  of  the  power  conferred 
on  him  by  the  said  indenture  of  mortgage  [and  the  statute  in  that 
behalf]  has  agreed  with  the  said  C.  for  the  sale,  &c. 

VIII.  Whereas  the  several  persons,  parties  hereto  of  the  first 

parts,  according  to  their  several  and  respective  shares, 
estates,  interests,  and  powers,  have  respectively  agreed  with  the 
said  F.  for  the  sale  to  him,  for  the  sum  of  <£  ,  of  the 

entirety  of  the  hereditaments,  &c. 

IX.  Whereas  by  a  contract,  dated,  &c.,  and  made,  &c.,  the  said 
A.  agreed  with  the  said  B.,  subject  to  the  sanction  of  the  High 
Court  of  Justice  being  obtained,  for  the  sale  to  him,  &c. :  And 
WHEREAS  by  an  order  of  the  Chancery  Division  of  the  High  Court 
of  Justice,  made  on  the  day  of  ,  in  an  action 
in  which  was  plaintiff,  and  and  others  defendants 
[in  the  matter  of,  &c.],  the  said  conditional  contract  was  confirmed 
and  ordered  to  be  carried  into  effect,  or,  "  the  said  A.  and  his  succes- 
sors in  title  was  and  were  authorised  to  carry  the  same  into 
effect." 

X.  Whereas  the  said  A.  lately  contracted  with  the  said  B.  for 
the  sale  to  him,  for  the  sum  of  £  ,  of  the  hereditaments 
hereby  assured,  but  no  conveyance  thereof  has  yet  been  executed  to 
the  said  B. :  And  whereas  the  said  B.  has  agreed  with  the  said  C. 
to  transfer  to  him  the  benefit  of  the  said  contract  upon  the  terms  of 
the  said  C.  paying  to  him,  the  said  B.,  the  sum  of  £  , 
making  with  the  said  sum  of  £  ,  agreed  to  be  paid  by  the 
said  B.  for  the  purchase  of  the  premises  as  aforesaid,  the  sum  of 
£ 

XI.  Whereas  upon  the  treaty  for  the  said  purchase  it  was 
agreed  that  the  sum  of  £  ,  part  of  the  said  purchase- 
money,  should  be  secured  to  the  said  A.,  with  interest  for  the 
same  at  the  rate  of,  &c.,  by  a  mortgage  of  the  said  purchased 
premises. 

^  In  the  case  of  leaseholds,  say  "  power  in  that  behalf  by  law  conferred, 
&c." 
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XII.  Whereas  it  has  been  agreed  that  the  said  purchase-money 
of  £  shall  be  payable  as  follows,  that  is  to  say,  £ 

upon  the  execution  of  these  presents,  and  the  residue  thereof  by  four 
annual  instalments  of  £,  each  on  the  day  of 

,  &c.,  with  interest  on  the  principal  sum  for  the  time  being 
unpaid  at  the  rate  of  per  cent,  per  annum,  to  commence 

from  the  date  of  these  presents,  and  to  be  payable  annually  with  the 
instalments  of  principal. 

XIII.  Whereas  by  the  said  particulars  of  sale  it  was  stipulated 
that  all  timber  and  other  trees  of  the  value  of  £  should  be 
taken  by  the  purchaser  at  a  valuation  to  be  made  as  therein  men- 
tioned, and  the  timber  and  trees  on  the  premises  comprised  in  lot 

have  accordingly  been  valued  at  £ 

XIV.  Whereas  the  said  sum  of  £  remains  owing  to 
the  said  A.  on  the  security  of  the  said  indenture  of,  &c.  [indentures 
of  mortgage  and  further  charge],  but  all  interest  thereon  has  been 
paid  up  to  the  date  of  these  presents,  m\  "  Whereas  there  is  now 
owing  to  the  said  A.  on  the  security  of,  &c.,  the  principal  sum  of 
£  ,  with  the  sum  of  £  for  interest  thereon,  making 
together  £                 ." 

XV.  Whereas  it  has  been  agreed  that  the  said  sum  of  £  , 
moiigage,  dtbt^  and  interest,  shall  be  paid  to  the  said  B.,  mortgagee,  out 
of  the  said  purchase-money,  and  that  he  shall  join  in  these  presents 
in  manner  hereinafter  appearing  [w,  "  that  the  said  purchase-money 
shall  be  paid  to  the  said  B.  in  part  discharge  of  the  said  mortgage 
debt  so  due  to  him  as  aforesaid ; "  or,  "  that  the  sum  of  £  , 
part  of  the  said  purchase-money,  shall  be  paid  to  the  said  B.  in  part 
discharge,  &c. ; "  or,  "  the  said  B.  having  other  sufficient  security  for 
the  principal  moneys  and  interest  owing  to  him  on  the  security  of 
the  said  indenture  of  mortgage  [indentures  of  mortgage  and  further 
charge]  of,  &c.,  it  has  been  agreed  that  the  whole  of  the  said  purchase- 
money  shall  be  paid  to  the  said  A.,  mortgagor,  and  that  the  said  B. 
shall  join,  &c."] 

XVI.  Whereas  the  said  B.  has  agreed  to  join  in  these  presents 
for  the  purposes  and  in  manner  hereinafter  appearing. 

XVII.  Whereas  the  said,  life  tenant,  being  desirous  that  the  said 
hereditaments  so  agreed  to  be  purchased  by  him  as  aforesaid  shall  be 
added  to  and  held  with  the  hereditaments  comprised  in  the  herein- 
before recited  indenture  of  settlement,  has  agreed  to  pay  the  sum 
of  £  out  of  his  own  proper  moneys  to  make  up  the 
purchase-money  for  the  same  without  reserving  or  having  any  claim 
or  demand  for  reimbursement  of  such  sum  or  any  part  thereof  or 
any  equity  in  his  favour  by  reason  of  such  payment,  and  is  desirous 
that  the  said  hereditaments  shall  be  conveyed  to  the  uses  and  in 
manner  hereinafter  appearing. 

XVIII.  Whereas  for  the  purpose  of  the  Stamp  Act,  1891,  it  has 
been  agreed  that  the  sum  of  £  ,  part  of  the  said  purchase- 
money,  shall  be  the  consideration  for  the  said  freehold  [and  lease- 

1  The  price  of  the  timber  would  usually  be  added  to  the  purchase-money, 
in  which  case  there  would  be  no  need  for  this  recital. 
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hold]  hereditaments,  and  that  the  sum  of  £  ,  the  residue 

thereof,  shall  be  the  consideration  for  the  said  copyhold  or  customary 
hereditaments,  [and  that  as  between  the  said  copyhold  or  customary 
hereditaments,  £  should  be  the  consideration   for  the 

hereditaments  held  of  the  Manor  of  ,  and  £  should 

be  the  consideration  for  the  hereditaments  held  of  the  Manor 
of  ]. 

XIX.  Whereas  the  several  [deeds  and]  documents  specified  in  the 
schedule  hereto,  which  are  in  the  possession  of  the  said  A.,  relate  as 
well  to  the  hereditaments  hereby  assured  [or,  assured  by  the  herein- 
before recited  indenture]  as  to  other  hereditaments  of  the  said  A., 
and  it  has  been  agreed  that  the  said  A.  shall  retain  the  said  deeds 
and  documents,  and  give  such  acknowledgment  [and  undertaking] 
in  relation  thereto  as  is  hereinafter  contained. 

XX.  Whereas  the  several  [deeds  and]  documents  specified  in 
the  several  schedules  hereto  relate  as  well  to  the  hereditaments 
hereby  assured  [or,  assured  by  the  hereinbefore  recited  indenture] 
as  to  other  hereditaments,  and  it  has  been  agreed  that  the  deeds  and 
documents  specified  in  the  first  schedule  hereto  shall  be  retained  by 
the  said  A.,  that  the  deeds  and  documents  specified  in  the  second 
schedule  hereto  shall  be  retained  by  the  said  B.  and  C,  and  that  the 
deeds  and  documents  specified  in  the  third  schedule  hereto  shall  be 
retained  by  the  said  D.,  and  that  such  respective  parties  shall  give 
such  acknowledgments  [and  (as  regards  the  said  A.  and  D.)  such 
undertakings]  in  relation  thereto  as  are  hereinafter  contained. 
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RECITALS  in  a  Release  hy  Residuary  Legatees  to  Executins  and 
Trustees  of  a  PFill.^ 

Recite  Will  giving  legacies  and  containing  a  general  devise  and  bequest 
to  G.  and  H.  in  trust  for  conversion,,  the  proceeds  to  be  applied  in  payment 
of  funeral  and  testamentary  expenses,  debts,  and  legacies,  and  subject 
thereto  in  trust  for  such  of  the  testatoi-'s  children  as  should  survive  him ; 
Direction  that  daughters'  shares  should  be  held  on  trusts  far  the  benefit  of 
themselves  and  their  children,  and  appointment  of  G.  and  II.  executors ; 
Death  of  testator  and  Probate;  And  whereas,  the  said  A.,  C,  D.,  and 
F.  are  the  only  children  of  the  said  testator  who  survived  him,  and 
they  have  all  attained  the  age  of  twenty-one  years ;  And  whereas 
the  said  testator  was  at  his  decease  seised  in  fee  simple  of  certain 
hereditaments  and  entitled  to  divers  leasehold  messuages  and 
hereditaments,  some  of  which  were  held  under  leases  granted  to 
him,  the  said  testator,  and  of  some  of  which  he  was  the  assignee, 
and  the  said  testator  had  also  acquired  other  leasehold  heredita- 
ments, which  he  had  disposed  of  in  his  lifetime ;  And  whereas  the 
said  G.  and  H.  have  got  in  and  converted  all  the  personal  estate  of 
the  said  testator  which  was  not  specifically  bequeathed  by  his  said 


1  See  the  Stamp  Act,  1891,  ss.  58,  61. 

2  See  the  C.  A.  1881,  s.  9.     This  recital  is  now  usually  omitted. 

3  The  recitals  following,  given  e7i  hloc,  relate  to  a  particular  case. 
can  be  adapted. 


They 
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will,  and  have  paid  thereout  all  his  funeral  and  testamentary- 
expenses  and  debts,  and  all  duties  payable  on  his  death  in  respect 
of  his  personal  estate,  and  have  paid  or  provided  for  the  pecuniary 
legacies  bequeathed  by  his  said  will,  and  the  net  residue  of  the 
said  personal  estate  amounts  to  <£  ;  And  whereas  the 

said  G.  and  H.  have  sold  the  whole  of  the  real  estate  of  the  said 
testator,  and  after  payment  of  the  costs,  charges,  and  expenses  of, 
and  incidental  to,  the  said  sale,  and  all  duties  payable  on  his  death 
in  respect  of  his  real  estate,  the  net  proceeds  arising  from  such 
sale  amounted  to  the  sum  of  £  ,  making,  with  the  said 

sum  of  £  ,  the  sum  of  £  ;  And  whereas  it 

is  apprehended  that  the  estate  of  the  said  testator  and  the  said 
G.  and  H.,  as  his  executors  may  be  under  a  continuing  liability 
in  respect  of  the  leasehold  hereditaments  and  properties  which  were 
held  by  him  as  aforesaid  under  the  covenants  contained  in  the 
respective  leases  or  the  assignments  thereof  to  him  or  in  under- 
leases thereof,  and  it  has  been  agreed  that  the  said  G.  and  H.  should 
retain  out  of  the  said  sum  of  £  the  sum  of  £ 

which  has  been  invested  by  them  in  the  purchase  of  £ 
2|  per  cent.  Consolidated  Stock  in  their  own  names  as  a  fund  for 
the  purpose  of  indemnifying  and  protecting  them  in  respect  of  such 
liabilities,  leaving  in  their  hands  the  sum  of  £  ;   And 

whereas  the  said  G.  and  H.  have  paid  one  equal  fourth  part  of  the 
said  sum  of  £  to  each  of  them  the  said  A.  and  D.,  as  they 

do  respectively  hereby  acknowledge,  and  have  invested  one  other 
fourth  part  of  the  same  sum  in  the  purchase  of  £  Debenture 

Stock  of  the  Eailway  Company  in  their  own  names,  to  be 

held  upon  the  trusts  in  the  said  will  expressed  for  the  benefit  of  the 
said  C.  and  her  children,  and  have  invested  the  remaining  one-fourth 
part  of  the  said  sum  in  the  purchase,  in  their  own  names,  of 
£  like  Debenture  Stock,  to  be  held  upon  the  trusts  in 

the  said  will  expressed  for  the  benefit  of  the  said  F.  and  her  children  ; 
And  whereas  the  said  G.  and  H.  have  rendered  unto  the  said  several 
persons  parties  hereto  of  the  first  part  accounts  of  the  real  and 
personal  estate  of  the  said  testator,  and  of  the  sale,  conversion,  and 
getting  in  thereof  respectively,  and  of  the  application  of  the  moneys 
arising  from  such  sale,  conversion,  and  getting  in,  and  have  also  duly 
paid  or  accounted  to  the  said  several  parties  hereto  of  the  first  part 
for  all  rents  and  profits  arising  from  the  said  real  and  leasehold 
estates,  from  the  death  of  the  said  testator  until  the  completion 
of  the  said  sales  thereof,  and  all  income  which  has  accrued  from 
the  said  real  and  personal  estate,  as  the  said  several  parties  hereto 
of  the  first  part  do  respectively  hereby  declare,  and  being  satis- 
fied with  such  accounts,  they  have  agreed  to  give  to  the  said  G. 
and  H.  such  release  as  is  hereinafter  contained. 

RECITALS  in  a  Eelease  to  Trustees  of  a  ManHage  Settlement  on 
Final  Distribution. 
Settlement.        Whereas  by  an  indenture  dated,  &c.,  and  made,  &c.  (being  the 
settlement  made  on  the  marriage  of  the  said  M.  and  N.),  it  was 


Accounts, 
&c. 
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declared  that  the  said  X.  and  Y.,  or  other  the  trustees  or  trustee  for 
the  time  being  of  the  said  indenture,  should  after  the  said  marriage 
either  allow  the  stocks,  funds,  and  securities  therein  mentioned,  the 
particulars  whereof  are  specified  in  the  schedule  hereto,  to  remain  in 
their  actual  state  of  investment,  or  should  at  any  time  or  times,  with 
the  consent  of  the  said  M.  and  N.,  or  of  the  survivor  of  them,  And 
after  the  death  of  such  survivor,  at  the  discretion  of  the  said  trustees 
or  trustee  for  the  time  being,  sell  the  same,  but  as  to  certain  parts 
thereof,  which  were  then  reversionary  or  contingent,  not  until  after 
the  same  should  have  fallen  into  possession,  and  invest  the  proceeds 
in  any  of  the  securities  therein  mentioned,  which  included,  among 
others,  the  several  securities  into  which  the  investments  of  the  said 
trust  premises  were  from  time  to  time  transposed,  as  appears  from 
the  said  schedule  hereto,  and  should,  &c.,  trusts  to  pay  income  to  M. 
and  N.,  and  the  survivor  for  life,  remainder  for  their  issue  as  they  or 
survivor  should  appoint,  in  default  for  children  at  twenty-one,  &c.,  and 
hotchpot,  advancement,  maintenance,  and  accumulation  clauses;  Recitals 
as  to  issue  of  marriage  and  marriage  of  daughter  ;  Appointment  of  K.  and 
L.  trustees  in  place  of  X.  and  Y.  on  their  retirement,  and  transfer  of  trust 
estate ;  Appointment  by  M.  and  N.  of  part  of  trust  funds  to  B.  on  her 
marriage,  and  assignment  thereof  to  C.  and  D.,  her  trustees;  Death  of  M.; 
Appointment  by  N.  after  M.'s  death  to  E. ;  Will  of  N.  appointing  G. 
Expiana-  executoi',  death,  and  probate;  And  whereas  the  first  part  of  the 
schedule,  schedule  hereto  contains  a  full  and  particular  account  and  state- 
ment of  the  trust  estate  and  property  originally  comprised  in  or 
subject  to  the  hereinbefore  recited  indenture  of  settlement  of,  &c., 
and  of  all  sales  and  transpositions  of  the  investment  thereof,  and  of 
all  the  receipts,  payments,  and  disbursements  of  the  said  trustees 
or  trustee  for  the  time  being,  in  respect  of  the  capital  of  the  said 
trust  estate  and  premises,  and  also  (since  the  decease  of  the  said  N.) 
in  respect  of  the  income  thereof ;  And  whereas  the  second  part  of 
the  said  schedule  shows  the  particulars  of  the  trust  estate  and  pro- 
perty now  remaining  subject  to  the  trusts  of  the  said  settlement, 
and  the  mode  in  which  the  same  has  been  distributed ;  Add  recitals 
Approval  as  to  any  measures  requiring  to  he  specially  noticed  ;  And  whereas  the 
accoun  s.  ^^.^  parties  hereto  of  the  first  five  parts  have  carefully  examined 
the  accounts  contained  in  the  said  schedule  hereto,  and  are  satisfied 
Appiicar  therewith  ;  And  whereas  all  income  payable  to  the  said  M.  during 
income.  his  life,  and  since  his  decease  to  the  said  N.,  in  respect  of  the  said 
trust  premises,  has  been  duly  accounted  for  and  paid,  as  the  said  G. 
Agreement  doth  hereby  acknowledge :  And  whereas  the  said  K.  and  L.  have, 

for  distri-  ,  "^  Pl-i  i  -i  r        ^  n  r 

butionand  at  the  request  oi  the  said  several  parties  hereto  of  the  nrst  four 
parts,  made  the  several  payments  and  transfers  mentioned  in  the 
second  part  of  the  said  schedule  hereto  on  an  agreement  for  having 
such  release  as  is  hereinafter  contained. 
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Reclaimed  Animals.— See  Animals;  Bees;  Birds. 

RecogTlisance. — The  earliest  use  of  the  term  "recognise" 
(recognoscere)  in  English  law  was  with  reference  to  the  verdict  of  juries. 
The  form  of  entering  a  verdict  was  by  the  words  juratores  dicunt,  or 
recognoscunt,  i.e.  find  (2  Pollock  and  Maitland,  Hist.  JEng.  Law,  619). 

It  was  also  used  in  civil  actions  with  reference  to  admissions  of 
liability  (recognoscit) ;  and  this  use  is  preserved  in  the  term  Cognovit 
Actionem.  This  admission  took  the  form  of  a  contract  of  record  (2 
Pollock  and  Maitland,  Hist.  Eng.  Law,  202). 

Civil  Cases. — Eecognisances,  with  or  without  sureties,  are  still  required 
from  receivers  appointed  as  officers  of  the  High  Court  to  secure  that  they 
shall  render  a  proper  account  for  and  pay  over  all  moneys  received  by 
them. 

In  the  Chancery  Division  they  are  given  in  the  form  of  a  bond  to 
the  two  senior  clerks  (masters)  of  the  judge  to  whom  the  cause  is 
assigned  (Order  60,  r.  3).  The  form  and  mode  of  taking  the  recognisance 
are  prescribed  by  Order  50,  r.  16 ;  and  where  they  are  acknowledged  by 
a  commissioner  of  oaths  (11  Geo.  iv.  &  1  Will.  iv.  c.  43,  s.  4;  52  &  53 
Vict.  c.  10,  s.  1),  he  must  authenticate  the  acknowledgment  by  expressing 
when  and  where  it  was  taken  (Order  38,  r.  5).  Except  under  special 
order,  they  must  be  enrolled  within  six  months  of  being  taken  (Order 
61,  r.  14).  They  are  vacated  only  under  a  judgment  or  order  (Order  60, 
r.  4).  Guarantee  societies  and  the  like  are  accepted  as  sureties  (see 
App.  L.,  Form  21).  The  nature  of  the  liability  of  sureties  under  such 
recognisances  is  considered  in  In  re  Graham,  [1895]  1  Ch.  66. 

These  recognisances  used  to  be  enforced  by  scire  facias  (Short  and 
Mellor,  Crown  Practice,  2nd  ed.,  399).  Scire  facias  on  recognisances  is 
abolished  (see  Crown  Office  Eules,  1906,  r.  116,  re-enacting  C.  0.  R,  1886, 
r.  127),  but  is  said  to  continue  under  the  Petty  Bag  Office  Eules  of  1848 
(St.  E.  &  0.,  Eevised  (1904  ed.),  vol.  xii.,  tit.  "  Supreme  Court,"  E,  p.  925. 
See  Short  and  Mellor,  Crown  Practice,  2nd  ed.,  399).  As  to  securities 
by  trustees,  etc.,  on  bankruptcy,  see  Bankruptcy  {Special  Managers). 

Eecognisances  as  a  condition  of  release  from  imprisonment  in  civil 
cases  have  ceased  to  be  used  owing  to  the  limitations  now  put  on  the 
right  to  imprison  for  civil  debt ;  see  Bail  Bond. 

Crown  Suits. — The  proceedings  for  taking  recognisances  in  Crown 
suits  on  the  Eevenue  side  of  the  King's  Bench  Division  are  regulated  by 
the  Crown  Suits  Eules  of  1860  and  1866,  printed  in  Statutory  Eules  and 
Orders,  Eevised  (1904  ed.),  vol.  xii.,  tit.  "  Supreme  Court,"  pp.  560  et  seq.  ; 
and  see  Eobertson,  Civil  Proceedings  hy  and  against  the  Crown,  1908, 
p.  797. 

Criminal  Cases. — In  criminal  matters  this  contract  gradually  took 
the  place  of  mainprise  and  frankpledge  for  the  purpose  of  defining 
the  obligations  of  sureties  by  way  of  bail,  and  has  been  extended  to  all 
obligations  to  appear,  prosecute,  testify,  or  take  trial  with  respect  to  any 
offence,  or  in  any  case  affecting  the  revenues  of  the  Crown.  The  change 
in  procedure  may  be  ascribed  to  a  desire — (1)  to  avoid  the  uncertainty 
of  mere  fines  or  amercements  ;  (2)  to  evade  in  the  interest  of  the  Crown 
the  numerous  old  charters  granting  local  fines,  amercements,  ransoms> 
and  issues  to  municipal  corporations  {Ln  re  Nottingham  Corporation, 
[1897]  2  Q.  B.  502). 

A  recognisance  in  a  Crown  case  is  a  bond  of  record  executed  or 
acknowledged  before  a  Court  or  officer  authorised  to  take  it  (Dalton, 
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Country  Justice,  c.  186),  by  a  person  who  thereby  admits  his  indebted- 
ness to  the  Crown  in  a  sum  certain,  and  containing  a  condition  that  if 
certain  acts  are  done  the  bond  is  to  be  void.  Since  1541,  33  Hen.  viii. 
c.  39,  such  bond  has  always  been  in  favour  of  the  Crown,  and  not  in 
favour  of  other  persons  to  the  use  of  the  Crown. 

Where  the  recognisance  is  to  bind  a  corporation  aggregate,  includ- 
ing a  joint-stock  company,  difficulties  arise  as  to  the  mode  of  entering 
into  it.  In  cases  within  the  Crown  Office  Rules  the  practice  is  to  accept 
a  recognisance  by  a  director  of  the  company  or  a  member  of  the 
corporation  (Short  and  Mellor,  Crown  Practice,  2nd  ed.,  27,  58). 

The  London  County  Council  is  exempted  from  entering  into  recog- 
nisances for  any  appeal  or  legal  proceeding,  but  is  bound  on  it  under 
recognisance  (53  &  54  Vict.  c.  ccxliii.,  s.  11). 

IJnder  the  present  law  recognisances  may  be  lawfully  required  in 
the  following  cases  : — 

(1)  From  the  prosecutor  and  witnesses  for  the  prosecution  or  defence 
other  than  witnesses  to  character  only  on  committal  for  trial  for  an 
indictable  offence  after  a  preliminary  inquiry,  or  where  in  the  case  of 
an  offence  within  the  Vexatious  Indictments  Act  the  justices  refuse 
to  commit  for  trial,  and  the  prosecutor  elects  to  proceed  by  indictment. 
The  forms  used  for  these  purposes  are  scheduled  to  11  &  12  Vict.  c.  42, 
sched.  0.  1.  Notice  of  the  recognisance  must  be  given  to  the  person 
bound  thereby  (11  &  12  Vict.  c.  42,  sched.  0.  2). 

(2)  From  the  defendant  on  adjournment  of  the  inquiry  or  on  com- 
mittal for  trial  in  cases  in  which  bail  is  discretionary,  and  is  allowed, 
or  is  compulsory,  and  from  the  defendant  on  any  adjournment  of  the 
trial  where  it  is  not  thought  necessary  to  keep  him  in  prison  (11  &  12 
Vict.  c.  42,  sched.  0.  2).  This  form  of  recognisance  is  dealt  with  under 
Bail. 

(3)  From  the  defendant  or  witnesses  in  cases  before  Courts  of 
Summary  Jurisdiction  (11  &  12  Vict.  c.  43,  ss.  3,  9,  13,  16,  20;  42  & 
43  Vict.  c.  49,  s.  9).  For  forms,  see  Summary  Jurisdiction  Rules,  1886, 
schedule. 

(4)  Where  justices  agree  to  state  a  special  case  on  points  of  law 
involved  in  their  decision,  the  person  seeking  the  case  as  a  condition 
precedent  to  his  right  to  have  and  proceed  on  the  case  must  enter  into 
a,  recognisance  (20  &  21  Vict.  c.  43,  ss.  3,  13 ;  42  &  43  Vict.  c.  49,  s.  33 ; 
Summary  Jurisdiction  Rules,  1886  and  1906 ;  Walker  v.  Be  la  Combe, 
[1893]  63  L.  J.  M.  C.  77;  R  v.  Kettle,  [1905]  1  K.  B.  212;  and  see 
Short  and  Mellor,  Croivn  Practice,  2nd  ed.,  419). 

(5)  Where  a  special  case  is  stated  by  Quarter  Sessions.  The  forms 
of  recognisance  in  use  are  given  in  Short  and  Mellor,  Crown  Practice, 
2nd  ed.,  510,  511,  and  vary  according  as  the  case  is  stated  in  a  civil 
or  a  criminal  matter. 

(6)  Where  a  case  is  reserved  for  the  Court  of  Criminal  Appeal  under 
the  Crown  Cases  Act,  1848,  11  &  12  Vict.  c.  78,  ss.  1,  2,  as  modified  by 
the  Criminal  Appeal  Act,  1907,  7  Edw.  vii.  c.  23,  s.  14.  See  Criminal 
Appeal  Rules,  1908,  and  scheduled  forms. 

(7)  On  appeals  from  convictions  on  indictment  for  crime  (7  Edw.  vii. 
c.  23,  and  Criminal  Appeal  Rules,  1908 ;  St.  R.  &  0.,  1908,  No.  227). 

(8)  On  appeals  to  Quarter  Sessions  (Archbold,  Quarter  Sessions, 
6th  ed.,  Radcliffe;  Pritchard,  Quarter  Sessions,  2nd  ed.).  The  form  of 
recognisance  is  regulated  in  appeals  from  Courts  of  Summary  Juris- 
diction by  42  &  43  Vict.  c.  49,  s.  33,  in  other  cases  by  the  Act  giving 
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the  appeal,  subject  to  the  power  given  by  12  &  13  Vict.  c.  45,  ss.  8,  9, 
to  substitute  effective  for  defective  recognisances.  A  deposit  may  be 
substituted  for  a  recognisance  {B.  v.  Anglesea  Justices,  No.  2,  [1892] 
2  Q.  B.  29) ;  and  the  recognisance  may  be  entered  into  before  justices 
outside  the  county  in  which  the  appeal  is  brought  {R.  v.  Durham  Justices 
[1895]  1  Q.  B.  801). 

(9)  (a)  On  the  grant  of  a  writ  of  certiorari  or  order  to  remove  a 
coroner's  inquisition  charging  murder  or  manslaughter  (see  Short  and 
Mellor,  Crown  Practice,  2nd  ed.,  34),  or  an  indictment  from  an  inferior 
Court,  or  a  Court  of  Assize,  into  the  King's  Bench  Division,  or  to  the 
Central  Criminal  Court,  the  applicant  must  enter  into  a  recognisance — 
(1)  If  the  prosecutor  (other  tlian  the  Attorney-General  or  the  prosecutor 
of  an  indictment  against  a  body  corporate)  to  prosecute  with  effect,  and 
to  pay  the  defendant's  costs  in  the  event  an  acquittal  (C.  0.  R.,  1906, 
rr.  15,  17,  19 ;  see  R.  v.  Bayard,  1892,  1  Q.  B.  181 ;  (2)  if  the  defendant 
to  pay  the  costs  of  the  prosecutor  on  the  event  of  a  conviction  (C.  0.  R., 
1906,  rr.  14, 17, 19 ;  and  see  21  Jas.  i.  c.  8,  s.  4;  5  Geo.  ii.  c.  19,  ss.  2,  3). 

The  recognisances  are  entered  into  before  a  judge  of  the  High  Court 
or  the  Court  in  which  the  indictment  is,  or  one  or  more  justices  of  the 
county  or  place  in  which  the  indictment  is  found,  or  the  prosecutor  or 
defendant  resides.  If  the  recognisance  is  not  entered  into  and  acknow- 
ledged, the  writ  is  not  allowed  (C.  0.  R.,  1906,  r.  16).  The  recognisances 
are  returned  with  the  writ  to  the  High  Court ;  see  Short  and  Mellor, 
Crown  Practice,  2nd  ed.,  Ih  et  seq.,  59.  These  rules  apply  to  removal 
of  an  indictment  hefore  judgment. 

{h)  On  the  grant  of  a  certiorari  to  remove  a  judgment  order  or 
conviction  given  or  made  by  justices  in  or  out  of  Quarter  Sessions, 
whether  in  a  civil  or  criminal  case,  other  than  one  arising  on  in- 
dictment (C.  0.  R.,  1906,  rr.  20,  24,  26,  27 ;  Short  and  Mellor,  Crown 
Practice,  2nd  ed.,  37,  57,  435). 

The  procedure  and  forms  as  to  recognisances  on  certiorari  are  pre- 
scribed by  the  Crown  Office  Rules,  1906,  rr.  12-31. 

Besides  the  recognisances  required  in  the  High  Court  on  the  grant 
of  certiorari,  recognisances  are  required  on  transfer  of  an  indictment 
from  Quarter  Sessions  to  the  assizes  under  5  &  6  Vict.  c.  38,  s.  3,  or  from 
other  Courts  to  the  Central  Criminal  Court,  under  4  &  5  Will.  iv.  c.  36, 
ss.  18,  19;  the  Palmer  Act,  19  &  20  Vict.  c.  16,  ss.  8,  9;  and  the  Juris- 
diction in  Homicides  Act,  1862,  25  &  26  Vict.  c.  65,  ss.  9,  10. 

(10)  Recognisances  are  also  required  from  the  prosecutor  of  an  infor- 
mation in  the  High  Court  other  than  the  Attorney-General,  and  from 
persons  attached  to  answer  interrogatories  in  a  Crown  suit  (C.  0.  R., 
1906,  r.  35),  and  also  from  defendants  to  indictments  or  informations 
tried  in  the  King's  Bench  Division,  that  they  will  personally  appear 
from  day  to  day  on  the  trial,  and  not  depart  till  discharged  by  the 
Court  (C.  0.  R.,  1906,  rr.  112,  116). 

(11)  Recognisances  may  be  used  in  addition  to  or  substitution  for 
punishment  by  imprisonment  or  fine,  i.e.  the  Court  in  the  case  of  all 
felonies  within  the  Criminal  Law  Consolidation  Acts  of  1861  (except 
murder),  and  of  all  misdemeanors,  may  bind  the  offender  over  to  keep 
the  peace  or  to  be  of  good  behaviour  by  a  recognisance  with  or  without 
sureties ;  and  also  in  case  of  any  offence  not  capital,  may  bind  the  convict 
by  recognisance  to  come  up  for  judgment  when  called  on ;  and  when 
articles  of  the  peace  are  instituted  against  any  man,  the  proper  remedy 
is  to  bind  him  by  recognisance  to  keep  the  peace.    These  powers  are 
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extended  and  applied  to  all  offences  by  7  Edw.  vii.  c.  17.  See  Articles 
OF  THE  Peace  ;  Probation  of  Offenders. 

(12)  Under  the  Theatres  Act,  1843,  6  &  7  Vict.  c.  68,  licences  for  a 
theatre  are  not  to  be  granted  by  the  Lord  Chamberlain  or  the  justices 
to  any  person  but  the  actual  and  responsible  manager  of  the  theatre 
to  be  licensed;  who  is  to  bind  himself  in  such  penal  sum  as  the  Lord 
Chamberlain  or  the  justices  shall  require,  not  exceeding  £500,  and  with 
two  sufficient  sureties  each  in  such  penal  sum  as  required,  not  exceeding 
£100,  for  due  observance  of  the  rules  in  force  during  the  currency  of 
the  licence,  and  to  secure  payment  of  penalties  imposed  for  breach 
of  the  rules  or  of  the  Act  (s.  7).  The  practice  is  to  take  such  bond 
in  the  form  of  a  recognisance  {contra,  see  6  J.  P.  63,  91). 

Recognisances  must  be  taken  before  a  Court,  justice  or  Court  official, 
or  a  commissioner  of  oaths,  except  in  certain  cases,  where  a  recognisance 
of  bail  may  be  taken — 

1.  By  the  governor  of  the  prison  in  which  the  person  to  be  bailed 
is  in  custody  (42  &  43  Vict.  c.  49,  s.  42 ;  Summary  Jurisdiction  Rules, 
1886,  r.  13. 

2.  In  cases  within  the  Criminal  Appeal  Act,  1907,  7  Edw.  vii.  c.  23, 
where  the  Appellate  Court  allows  bail  before  visiting  justice  of  the 
prison  in  which  the  appellant  is,  or  in  the  case  of  the  sureties  before 
any  Petty  Sessional  Court,  or  in  either  case  before  such  other  person 
as  the  Appellate  Court  directs  (Criminal  Appeal  Rules,  1908,  r.  29). 

3.  Before  a  clerk  of  a  Court  of  summary  jurisdiction  (42  &  43  Vict, 
c.  49,  s.  42)  in  cases  under  the  Indictable  Offences  Act,  1848,  or  the 
Summary  Jurisdiction  Acts. 

4.  Before  an  inspector  of  police  or  other  officer  of  police,  of  equal 
or  superior  rank,  or  in  charge  of  a  police  station  (42  &  43  Vict.  c.  49, 
s.  42),  or  cases  under  the  Indictable  Offences  Act,  1848,  or  the  Summary 
Jurisdiction  Acts,  or  in  certain  cases  by  constables  in  boroughs  (45  &  46 
Vict.  c.  50,  s.  227),  or  in  urban  districts  (10  &  11  Vict.  c.  89,  ss.  17-19). 
See  Bail. 

It  is  felony — (1)  To  forge  a  recognisance  purporting  to  have  been 
taken  before  a  justice  of  the  peace,  or  other  officer  authorised  to  take  it ; 
(2)  to  acknowledge  the  name  of  another  in  any  recognisance  before  any 
person  lawfully  authorised  to  take  it.  The  punishment  for  (1)  is  penal 
servitude  from  three  to  five  years ;  for  (2),  penal  servitude  from  three 
to  seven  years,  or  in  either  case  imprisonment  with  or  without  hard 
labour  for  not  over  two  years  (24  &  25  Vict.  c.  98,  ss.  32,  34 ;  54  &  55 
Vict.  c.  69,  s.  1). 

When  an  appeal  is  respited,  or  the  trial  of  an  indictment  is  adjourned, 
or  is  transferred  from  one  Court  to  another,  it  is  necessary  to  give  persons 
under  recognisance  notice  of  the  change,  and  to  enlarge  the  recognisances 
so  as  to  make  them  apply  to  the  adjourned  hearing. 

The  forfeiture  or  estreat  of  recognisances  for  breach  of  their  con- 
ditions is  within  the  jurisdiction  of  the  Courts  without  any  special 
warrant  from  the  Crown ;  and  the  Courts  may  cancel  or  discharge 
such  recognisances  on  satisfaction  of  the  obligation  thereby  created 
(33  Hen.  vm.  c.  39,  ss.  40-42). 

This  power  was  extended  by  4  Geo.  ill.  c.  10,  to  the  discharge  of 
persons  imprisoned  on  forfeited  recognisances,  with  the  exceptions  there 
stated  relating  to  Crown  debts  and  frauds  on  the  revenue.  See  Crown 
Debts. 

The  present  procedure  for  estreat  is  regulated  on  the  Crown  side 
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of  the  King's  Bench  Division  by  the  Crown  Office  Eules,  1906,  rr.  113, 
115,  and  in  other  criminal  Courts  of  record  by  the  statutes  specified 
in  the  article  on  Estreats  ;  and  see  the  Criminal  Appeal  Act,  1907, 
7  Edw.  VII.  c.  23,  and  Criminal  Appeal  Eules,  1908,  and  scheduled  form 
of  estreat.  As  to  estreat  of  a  recognisance  for  good  behaviour  taken 
before  a  Court  of  Assize,  see  B.  v.  Brooke,  1896,  59  J.  P.  6. 

Courts  of  summary  jurisdiction  can,  under  42  &  43  Vict.  c.  49,  s.  9, 
take  proceedings  to  forfeit  recognisances  conditioned  to  appear  or  do 
other  matters  in  any  proceeding  before  them,  instead  of  certifying  the 
recognisances  to  Quarter  Sessions  for  enforcement,  as  was  the  old  practice 
(see  3  Hen.  vii.  c.  2 ;  16  &  17  Vict.  c.  30,  s.  2),  which  can  be  still  insisted 
upon  where  the  recognisance  sought  to  be  forfeited  is  to  keep  the  peace 
or  to  be  of  good  behaviour  (42  &  43  Vict.  c.  49,  s.  9  (2),  (3)). 

[Authorities. — Short  and  Mellor,  Crown  Practice,  2nd  ed.,  1908 ; 
Archbold,  Quarter  Sessions  (6th  ed.  by  Eadcliffe),  1908;  Pritchard, 
Quarter  Sessions  (2nd  ed.,  1904);  Oke,  Magisterial  Formulist  (8th  ed., 
1901);  Paley,  Summary  Convictions  (8th  ed.,  1904);  Stone's  Justices' 
Manual  (40th  ed.,  1908) ;  Douglas,  Summary  Jurisdiction  Procedure 
(9th  ed.,  1907).] 

Recognition  (in  International  Law).— See  Belli- 
gerent; State. 

Recommendation  to  IVIercy.— See  Meecy. 

Reconstruction-— See  Company. 

Reconversion. — The  maxim  that  equity  treats  that  as  done 
which  ought  to  be  done  is  qualified  by  another  maxim,  that  equity  like 
nature  will  do  nothing  in  vain.  If,  then,  a  person  entitled  to  a  fund 
which  in  the  eye  of  equity  is  land,  says,  "  I  prefer  to  take  this  fund  as 
money  and  not  as  land,"  it  would  be  vain  for  a  Court  of  equity  to  insist 
on  treating  it  as  land  when  the  owner  could  the  next  day  turn  it  into 
money  {Potter  v.  Budeney,  1886,  56  L.  T.  395).  This  election  is  known 
as  reconversion.  It  may  be  evidenced  in  various  ways,  by  a  parol 
declaration,  by  acts,  and  by  many  slight  circumstances.  If,  for  instance, 
the  property  is  "at  home,"  as  the  phrase  is,  and  the  owner  continues  to 
deal  with  the  property  in  the  unconverted  form,  a  presumption  arises 
that  he  has  elected  to  take  it  in  the  shape  in  which  it  has  come  to  him. 
Eeal  estate  directed  by  will  in  1823  to  be  sold  and  proceeds  divided 
between  A.,  B.,  and  C,  was  enjoyed  by  them  and  the  representatives  of 
such  of  them  as  died  for  fifty  years  as  real  estate,  it  was  held  to  have 
been  reconverted  {Mutlow  v.  Bigg,  1875,  1  Ch.  D.  385).  The  party 
entitled  dealing  with  the  land  by  devising  it  under  his  will  as  land 
{Meek  v.  Devenisli,  1877,  6  Ch.  D.  566 ;  Be  Botter,  1887,  3  T.  L.  E.  420), 
or  by  granting  leases  of  it  {Be  Gordon,  1877, 6  Ch.  D.  531),  has  been  held 
to  have  elected  to  reconvert.  The  intention  of  the  party  is  what  has  to 
be  ascertained.  "  It  is  quite  sufficient  if  the  Court  sees  that  the  party 
means  to  take  it  as  it  is ;  "  whether  he  knows  or  not  that  but  for  some 
election  by  him  it  would  be  turned  into  land  {Harcourt  v.  Seymour,  1851, 
2  Sim.  (N.  S.)  p.  46;  61  E.  E.  244).  To  establish  an  election  to  take 
"in  specie"  by  persons  only  entitled  subject  to  the  rights  of  third 
persons  to  insist  upon  a  sale  it  must  be  shown  in  like  manner  that  such 
persons  have  assented  {Be  Douglas  and  Bowell,  [1902]  2  Ch.  296).  But 
VOL.  XII.  28 
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if  the  property  is  outstanding  in  the  hands  of  some  third  party,  the 
owner  must  do  some  act  showing  an  election  to  take  it  in  its  unconverted 
form  {Wheldale  v.  Partridge,  1803,  8  Ves.  227,  235;  32  E.  R  341; 
7  R.  R  37 ;  In  re  Leivis,  1885,  30  Ch.  D.  654),  for  the  primary  presump- 
tion is  against  reconversion.  Nor  is  it  competent  to  everyone  to  elect. 
To  entitle  a  person  so  to  do,  he  must  be  sui  juris  {In  re  Heathcote,  Gilbert 
V.  Aviolet,  1887,  58  L.  T.  43;  Sisson  v.  Giles,  1863,  3  De  G.,  J.  &  S.  614, 
as  interpreted  in  Meeh  v.  Devenish,  vbi  supra).  Hence  a  lunatic  cannot 
elect  (Ashbij  v.  Palmer,  1816,  1  Mer.  296;  35  E.  R  684;  15  R  E.  116), 
nor  can  an  infant  (Carr  v.  Ellison,  1786,  2  Bro.  C.  C.  56),  though,  as  said 
above,  the  Court  may  elect  for  him.  A  married  woman,  in  respect  of 
her  separate  property  is  sui  juris,  and  may  elect  (Sharp  v.  St.  Sauveur, 
1872,  L.  R  7  Ch.  343).  The  property,  again,  may  be  given  to  several 
persons  in  undivided  shares.  In  such  a  case  one  beneficiary  can  elect 
only  if  his  election  will  not  prejudice  the  others.  If  money,  for  instance, 
is  to  be  laid  out  in  land,  one  of  the  beneficiaries  can  elect  to  take  his 
share  of  the  money  instead,  because  his  doing  so  will  not  harm  the  rest : 
but  where  land  is  to  be  sold  and  the  money  divided  equally,  a  co-legatee 
cannot  elect  to  take  his  share  as  land  (Ileek  v.  Devenish,  ubi  supra ;  Be 
Heathcote,  uhi  supra).  A  converse  case  to  that  of  election  to  reconvert 
arises  when  trustees  having  no  power  to  insist  in  the  purchase  of  realty 
nevertheless  do  so.  If  any  of  the  beneficiaries  elect  to  require  conver- 
sion and  still  take  their  money,  the  trustees  can  make  a  title  on  sale  to 
a  purchaser  if  one  only  of  the  beneficiaries  join  in  the  conveyance  {Re 
Patten  and  Edmonton  Guardians,  1883,  52  L.  J.  N.  S.  787).  If  all  the 
parties  entitled  are  under  disability  and  cannot  elect,  the  trustees  can 
make  a  good  title  without  the  concurrence  of  any  beneficiary  {Be  Jenkins 
and  Bandall,  [1903]  2  Ch.  362).  See  Conversion  of  Property,  Vol.  III. 
p.  562. 

Record. — In  the  old  practice  the  record  was  the  parchment  roll 
on  which  was  entered  a  statement  of  the  various  steps  in  an  action ; 
when  complete,  the  roll  was  preserved  "as  a  perpetual  intrinsic  and 
exclusively  admissible  testimony  of  all  the  judicial  transactions"  it 
purported  to  record  (Blake  Odgers,  Principles  of  Pleading,  6th  ed.,  p.  73). 
In  modern  practice  a  copy  of  the  complete  pleadings  in  an  action  marked 
with  the  proper  stamp,  is  regarded  as  the  record  {ibid.  pp.  10,  11).  As 
to  the  custody  of  records,  see  Record  Office. 

Record,  Conveyances  by-— These  are  assurances  to 
which  the  sanction  of  a  Court  of  record  is  called  in  "  to  substantiate, 
preserve,  and  be  a  perpetual  testimony  of  the  transfer  of  property  from 
one  man  to  another,  or  of  its  establishment  when  already  transferred  " 
(2  Black.  Com.,  344).  In  this  class  of  assurances,  Blackstone  included — 
(1)  private  Acts  of  Parliament,  (2)  royal  grants,  (3)  fines  and  (4)  common 
recoveries  {ibid.). 

Record,  Courts  of.— A  Court  of  record  is  one  the  orders 
and  judicial  proceedings  of  which  are  enrolled  for  a  perpetual  memorial 
and  testimony,  and  the  records  of  which  are  absolutely  authoritative, 
as  distinguished  from  Courts  not  of  record,  the  acts  of  which  may  be 
evidenced  by  rolls  and  records,  but  are  not  absolutely  established  thereby, 
and  must  in  every  case  be  proved  like  other  facts.  The  distinction 
is  a  very  old  one,  and  originated  in  the  theory  that  what  the  Sovereign 
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states  to  have  occurred  in  his  own  special  Court — la  u  le  cors  le  rei  sett 
(Leg.,  Will.  I.  24) — must  be  treated  as  incontestable.  A  supereminent 
authority  like  this  was,  for  example,  claimed  for  the  King's  word  by 
Edward  i.'s  Council  in  1292  (Rot.  Pari.  i.  74).  Only  the  Sovereign's 
Court  is  a  Court  of  record  for  all  purposes,  though  some  inferior  Courts 
keep  records  of  certain  particulars,  as  also  do  sheriffs  and  coroners,  in 
the  case,  for  example,  of  confessions  of  felony.  In  Normandy  six  out 
of  seven  witnesses  were  required  to  establish  the  record,  but  in  England 
the  proceedings  of  the  royal  Court  were  committed  to  writing  at  a 
very  early  period.  Nevertheless,  in  theory  for  a  long  time  the  rolls 
were  only  aids  for  the  memories  of  the  justices,  though  subsequently 
it  became  a  settled  principle  that  nothing  could  be  averred  against 
s,  record,  nor  any  plea  or  proof  allowed  to  the  contrary  (Co.  Litt.  260). 
Clerical  mistakes  in  judgments  or  orders,  and  other  accidental  slips 
or  omissions  therein,  may,  however,  be  corrected  at  any  time  by  the 
Court  or  a  judge  (R.  S.  C,  1883,  Order  28,  r.  11);  and  the  Court  may 
also  amend  orders  which  do  not  properly  express  the  judgment  made 
{In  re  Swire,  Mellor  v.  Swire,  1885,  30  Ch.  D.  239),  or  supersede  wrong 
orders  made  by  misrepresentation  or  mistake  of  fact  {Staniar  v.  Evans, 
1886,  34  Ch.  D.  470).  It  has  been  decided  that  the  Court  of  Bankruptcy 
can  go  behind  judgments,  even  at  the  instance  of  a  debtor,  where  there 
are  circumstances  of  suspicion  {Ex  parte  Lennox,  In  re  Lennox,  1885, 
16  Q.  B.  D.  315 ;  Ex  parte  Edioccrds,  In  re  Tollemache,  1884,  14  Q.  B.  D. 
415)  ;  but  if  there  are  no  circumstances  of  suspicion,  a  judgment  may 
be,  and  primd  facie  a  judgment  always  is,  evidence  of  a  provable  debt 
{In  re  Flatau,  Ex  parte  Scotch  Whisky  Distillers,  Ltd.,  1888,  22  Q.  B.  D. 
83  ;  Ex  parte  Anderson,  In  re  Tollemache,  1884,  14  Q.  B.  D.  606). 

By  immemorial  usage,  and  because  they  are  the  Sovereign's  Courts 
the  superior  Courts  of  record  issue  attachment  for  contempt,  which 
right  is  as  much  the  lex  terrm  and  within  the  exception  of  Magna  Carta 
as  the  issuing  of  any  other  legal  process  whatsoever  {Miller  v.  Knox, 
1838,  4  Bing.  N.  C.  574,  587;  44  R.  R.  771);  and  wherever  there  is  a 
power  de  novo  erected  by  Parliament  to  fine  and  imprison,  either  of 
those  two  makes  it  a  Court  of  record  {R.  v.  Castro,  1874,  L.  R.  9  Q.  B. 
219;  Grenville  v.  College  of  Physicians,  1700,  12  Mod.  386;  nulla  curia 
quce  recordum  non  habet  'potest  fineni  imponere  nee  aliquem  carceri  mandare 
qicia  ista  spectant  tantummodo  ad  curias  de  recordo).  The  High  Court 
of  Justice  and  the  Court  of  Appeal  are  superior  Courts  of  record 
(Judicature  Act,  1873,  36  &  37  Vict.  c.  ^Q,  ss.  16,  18).  The  Court 
of  Criminal  Appeal  is  also  a  superior  Court  of  record  (Criminal 
Appeal  Act,  1907,  7  Edw.  vii.  c.  23,  s.  1  (7)).  The  County  Courts 
were  made  Courts  of  record  by  9  &  10  Vict.  (1846),  c.  95,  s.  3,  though 
their  power  to  commit  for  contempt  was,  like  that  of  other  inferior  Courts 
•of  record,  confined  to  cases  of  contempt  in  facie  curiae  {R.  v.  Lefroy, 
1873,  L.  R.  8  Q.  B.  134;  see  now  County  Courts  Act,  1888,  51  &  52 
Vict.  c.  43,  ss.  162,  163 ;  cp.  Small  Debts  Act  Amendment  Act,  1849, 
12  &  13  Vict.  c.  101,  8.  2).  Orders  of  Court  will,  however,  only  be 
•enforced  by  attachment  where  they  are  express  and  distinct  {Loe  d. 
Cardigan  v.  By  water,  1849,  7  C.  B.  794).  Courts  not  of  record,  like 
Courts  baron,  are  of  inferior  dignity,  and  not,  as  a  general  rule,  intrusted 
by  the  law  with  any  power  to  fine  or  imprison  for  contempt ;  nor  is  it 
necessary  in  their  case  to  inquire  into  the  sufficiency  of  any  record 
{Dyson  v.  Wood,  1824,  3  Barn.  &  Cress.  449).  Their  proceedings  must 
be  established,  and  the  matters  contained  in  their  judgments  and  orders 
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must  be  proved,  if  disputed,  like  other  questions  of  fact  (3  Black.  Com. 
24).  So,  generally  speaking,  "  matter  of  record  "  must  be  distinguished 
from  "  matter  in  pais,"  the  latter  being  within  the  cognisance  of  the 
country,  and  to  be  established  by  jury. 

Record ,  Debts  of- — Debts  which  are  shown  to  be  due  by  the 

evidence  of  a  Court  of  record.  Thus  a  sum  adjudged  by  a  Court  to  be 
due  from  the  defendant  to  the  plaintifi'  is  a  debt  of  record ;  so  also  is  a 
recognisance  {q.v.).    See  Assets,  Vol.  I.  p.  550. 

Recorder. — This  term  originally  meant  the  judge  of  the  local 
Court  of  record  of  a  city  or  borough.  Under  the  Municipal  Corporations 
Act,  1882,  the  recorder  of  a  borough  subject  to  these  Acts  is  sole  judge 
of  the  borough  Court  of  Quarter  Sessions,  and  is  also  judge  of  the  borough 
civil  Court  of  record,  if  any,  unless  of  London  (see  Inferior  Courts,. 
Vol.  VII.  p.  186).  As  to  the  special  position  of  the  recorder  of  the  City 
of  London,  see  London  City,  Vol.  VIII.  p.  405. 

Record  Office;   Public  Record  Office.— Until  the 

beginning  of  the  reign  of  Queen  Victoria  there  was  no  clear  definition  of 
the  "  Public  Records,"  and  no  common  home  for  the  documents  which 
might  fall  under  that  designation.  According  to  the  20th  section  of 
the  Public  Record  Office  Act,  1838,  they  now  are  "all  rolls,  records, 
writs,  books,  proceedings,  decrees,  bills,  warrants,  accounts,  papers,  and 
documents  whatsoever  of  a  public  nature  "  belonging  to  His  Majesty,  or 
deposited  in  any  of  the  offices  or  places  of  custody  mentioned  in  the 
Act. 

Documents  answering  this  description  were  dispersed,  with  little 
regard  to  classification,  in  various  repositories,  among  which  may  be 
mentioned  the  Tower  of  London,  the  Chapter  House  of  Westminster, 
the  Rolls  House,  the  Rolls  Chapel,  Carlton  Ride,  and  the  Stone  Tower 
at  Westminster  Hall.  Others  were  in  the  offices  of  the  different  Courts, 
the  State  Paper  Office,  and  the  offices  of  Government  Departments. 

When  the  Public  Record  Office  was  established,  its  buildings  were, 
according  to  the  7th  section  of  the  Act,  intended  for  the  reception  and 
safe  custody  of  all  the  public  records  which  should  be  in  the  legal 
custody  of  the  Master  of  the  Rolls. 

The  documents  which  are  now  in  his  statutory  custody  are — (1)  The 
records  of  the  Chancery  of  England ;  (2)  other  records  which  (after  the- 
charge  and  superintendence  of  them  have  been  vested  in  him)  have  been 
received  in  his  name  by  virtue  of  his  warrant  countersigned  by  the  Lord 
High  Chancellor  in  accordance  with  the  3rd  section  of  the  Act ;  and 
(3)  records  specially  mentioned  in  other  Acts. 

The  records  of  which  he  has  custody  by  countersigned  warrant 
include  firstly  the  contents  of  various  offices  mentioned  in  the  1st 
section  of  the  Act  of  1838.  Among  these  were  records  of  the  Court 
of  Exchequer,  Chancery  documents  which  were  in  outlying  offices  at 
the  time  of  the  commencement  of  the  Act,  records  commonly  described 
as  those  of  the  Curia  Begis,  and  records  of  the  Courts  of  Justices  in 
Eyre,  with  the  closely  associated  rolls  of  Coroners.  Early  records  of 
Courts  of  Justices  of  Oyer  and  Terminer,  of  Justices  of  Gaol  Delivery, 
and  of  Justices  of  Assize  were  also  thus  brought  in.  The  scattered 
records  of  the  Courts  of  the  King's  Bench  and  Common  Pleas  were 
taken  over  from  various  places  of  deposit,  and  their  later  or  accruing 
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records,  as  well  as  those  of  the  Court  of  Exchequer,  when  they  attained 
the  age  of  not  less  than  twenty  years,  were  from  time  to  time  received, 
under  countersigned  warrants,  from  the  offices  of  the  respective  Courts. 
Some  records  of  the  High  Court  of  Admiralty  were  in  like  manner  removed 
from  the  Tower  of  London.  None  could  be  removed  from  the  Registry  of 
that  Court  without  the  approval  of  the  Judge ;  and  more  recently  some 
have  been  brought  into  the  Public  Record  Office  by  countersigned 
warrant,  with  the  approval  of  the  President  of  the  Probate,  Divorce, 
and  Admiralty  Division. 

The  records  of  the  abolished  Courts  of  the  County  Palatine  of  Chester, 
as  well  as  those  of  the  abolished  Courts  of  Great  Session  of  Wales, 
together  with  the  Chancery  and  Exchequer  records  of  the  several 
Welsh  counties,  were  by  various  countersigned  warrants  brought  into  the 
custody  of  the  Master  of  the  Rolls,  and  removed  to  the  Public  Record 
Office.  Records  of  the  Courts  of  the  County  Palatine  of  Durham  vested 
in  the  Sovereign  by  the  Durham  (County  Palatine)  Act,  1836,  were  also 
the  subject  of  a  like  warrant. 

Various  Welsh  documents  from  the  office  of  the  Controller  and 
Auditor- General  of  the  Receipt  and  Issue  of  the  Exchequer,  are  now 
in  the  Public  Record  Office,  and  in  the  statutory  custody  of  the 
Master  of  the  Rolls.  Some  proceedings  of  the  Aula  Regis  (not  to  be 
confounded  with  the  Curia  Regis),  which  were  held  before  the  Steward 
and  Marshal  of  the  King's  household,  as  well  as  proceedings  of  the 
Court  of  Star  Chamber,  the  old  Court  of  Requests,  the  Court  of  Survey, 
and  other  minor  Courts,  were  included  among  the  contents  of  repositories 
to  which  countersigned  warrants  were  applied. 

All  these  records  were  either  mentioned  by  name  or  included  in  the 
contents  of  offices  mentioned  in  the  1st  section  of  the  Public  Record 
Office  Act,  1838.  So  also  were  some  others,  which  were,  nevertheless, 
brought  into  the  custody  of  the  Master  of  the  Rolls  in  an  exceptional 
manner. 

Before  the  passing  of  the  Queen's  Bounty  Act,  1838,  the  revenues 
of  First  Fruits  and  Tenths  were  collected  and  received  in  a  branch 
of  the  Exchequer  called  the  office  of  First  Fruits,  and  afterwards 
paid  to  the  Treasurer  of  Queen  Anne's  Bounty.  By  the  1st  section 
of  that  Act  the  Office  of  First  Fruits  was  to  be  abolished  from  and 
after  the  24th  of  December,  and  the  receipt  and  collection  of  the 
revenues  placed  directly  under  the  management  of  the  Governors  of 
the  Bounty.  By  the  2nd  section  the  records  of  the  office  were  to 
be  delivered  to  the  Treasurer  of  the  Bounty  on  or  before  the  24th 
of  December. 

This  Act  passed  on  the  11th  of  April,  subject  to  alteration  or  repeal 
in  the  same  session,  and  the  Public  Record  Office  Act,  1838,  passed 
on  the  following  14th  of  August.  By  the  1st  section  of  the  latter 
Act  the  records  then  in  the  First  Fruits  and  Tenths  Office  were 
from  the  date  of  the  passing  of  the  Act  placed  under  the  charge  and 
superintendence  of  the  Master  of  the  Rolls.  The  Treasurer  of  Queen 
Anne's  Bounty  appears  to  have  taken  possession  of  them ;  but  they 
were  removed  into  the  statutory  custody  of  the  Master  of  the  Rolls  by 
successive  countersigned  warrants  to  attend  the  Governors  of  the  Bounty 
and  receive  them. 

The  proceedings  of  the  Court  of  Exchequer  as  a  Court  of  Equity 
became  the  subject  of  a  special  enactment  (the  Court  of  Chancery  Act, 
1841,  s.  17),  and,  after  having  been  delivered  in  pursuance  of  a  counter- 
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signed  warrant,  were  to  be  deemed  records  of  the  Court  of  Chancery  in 
the  custody  of  the  Master  of  the  Rolls. 

The  records  of  certain  small  abolished  Courts  have  also  come  into 
the  statutory  custody  of  the  Master  of  the  Rolls  in  accordance  with  the 
provisions  of  the  16th  section  of  the  12  &  13  Vict.  c.  101. 

Some  documents  brought  from  the  old  office  of  Land  Revenue  Records 
and  Enrolments  had  long  been  in  the  statutory  custody  of  the  Master  of 
the  Rolls.  In  the  year  1902  that  office  was  practically  amalgamated 
with  the  Public  Record  Office,  and  in  the  following  year  the  rest  of 
its  contents  were  removed  to  Chancery  Lane. 

It  would  be  impossible  in  an  article  of  moderate  length  to  give  any 
adequate  idea  of  the  details  which  fall  under  the  various  heads  already 
mentioned.  Some  few  points  ought,  however,  perhaps,  to  be  noted. 
The  documents  of  the  Court  of  Chancery,  for  instance,  include  not  only 
the  later  proceedings  and  decrees  in  equity,  but  also  the  proceedings 
at  common  law,  and  those  rolls  (such  as,  for  instance,  the  Patent  and 
Close  Rolls)  from  which  the  Master  of  the  Rolls  derives  his  title.  So 
also,  as  the  Chancery  was  from  an  early  period  an  office  firstly  of  the 
Common  Council  of  the  Realm  and  then  of  the  Parliament,  the  Parlia- 
ment Rolls  and  Statute  Rolls  are  in  the  statutory  custody  of  the  Master 
of  the  Rolls.  Under  the  head  of  Exchequer,  again,  there  is  an  infinite 
variety  of  documents,  apart  from  those  already  mentioned.  Domesday 
Book  and  the  Great  Rolls  of  the  Exchequer,  sometimes  called  Pipe 
Rolls  (incorrectly  so  far  as  the  earliest  of  them  are  concerned),  the 
Remembrance  Rolls  of  the  Queen's  Remembrancer  and  Lord  Treasurer's 
Remembrancer,  which  contain  pleadings  as  well  as  other  matters,  the 
Plea  Rolls  of  the  Exchequer  of  Pleas,  or  Common-law  side  of  the  Ex- 
chequer, and  innumerable  subsidiary  classes  and  documents,  are  all 
comprised  under  the  general  term  Exchequer  Records.  The  documents 
of  other  Courts  also  have,  of  course,  subdivisions,  which  it  is  needless  to 
descril)e  here. 

Thus  far  only  records  which  are  in  the  statutory  custody  of  the  Master 
of  the  Rolls  have  been  mentioned.  Though  the  distinction  had  before 
been  maintained  in  practice,  to  some  extent.  Sir  George  Jessel,  M.R., 
was  the  first  who  sharply  defined  the  difference  between  charge  and 
superintendence  on  the  one  hand,  and  statutory  custody  on  the  other. 
It  is  of  importance  in  many  ways,  and  especially  because  the  pro- 
visions of  the  Public  Record  Office  Act,  1838,  relating  to  Public 
Record  Office  copies  as  evidence,  have  a  limited  application.  Under 
the  12th  and  13th  sections,  copies  of  records  in  the  custody  of  the 
Master  of  the  Rolls  and  in  the  Public  Record  Office,  examined  and 
certified  as  true  and  authentic  by  the  Deputy-Keeper  of  the  Records, 
or  one  of  the  Assistant  Record-Keepers,  and  purporting  to  be  sealed 
or  stamped  with  the  seal  of  the  Record  Office,  shall  be  received  as 
evidence  in  all  Courts  of  Justice,  and  before  all  legal  tribunals,  and 
before  either  House  of  Parliament  or  any  Committee  of  either  House, 
without  any  further  or  other  proof  thereof,  in  every  case  in  which 
the  original  record  would  have  been  received  there  in  evidence.  It 
does  not  appear  that  the  words  extend  to  documents  which  are  only 
under  the  charge  and  superintendence  of  the  Master  of  the  Rolls. 

Records  of  all  the  Courts  mentioned  in  the  1st  section  of  the  Public 
Record  Office  Act,  1838,  were  by  that  section  placed  under  the  charge 
and  superintendence  of  the  Master  of  the  Rolls,  and  made  capable  of 
being  brought  into  his  statutory  custody  in  the  manner  provided  in 
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the  3rd  section.  By  the  17th  section  of  the  Supreme  Court  of  Judi- 
cature Act,  1873,  the  jurisdiction  of  the  Master  of  the  Rolls  in  relation 
to  records  was  expressly  saved.  Under  the  76th  section  of  the  same 
Judicature  Act,  all  Acts  of  Parliament  relating  to  the  several  Courts 
of  which  the  jurisdiction  was  transferred  to  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  or  wherein  any  such  Courts  are  men- 
tioned, are  to  be  construed  and  take  effect  as  if  the  High  Court  of 
Justice  or  Court  of  Appeal  had  been  named  therein,  instead  of  the 
Courts  of  which  the  jurisdiction  was  transferred.  Consequently, 
wherever  the  jurisdiction  of  any  Court  mentioned  in  the  1st  section 
of  the  Public  Record  Office  Act,  1838,  can  be  shown  to  have  been 
so  transferred,  the  Master  of  the  Rolls  has  the  charge  and  superin- 
tendence of  the  records,  though  not  the  statutory  custody  of  them, 
until  brought  into  the  Public  Record  Office  by  countersigned  warrant. 

Moreover,  by  the  2nd  section  of  the  Public  Record  Office  Act,  1838, 
power  was  given  to  Her  Majesty,  with  the  advice  of  her  Privy  Council, 
to  order  that  records  belonging  to  her  deposited  in  any  office.  Court, 
place,  or  custody  not  mentioned  in  the  1st  section,  should  be  thenceforth 
under  the  charge  and  superintendence  of  the  Master  of  the  Rolls,  and 
subject  to  the  provisions  of  the  Act. 

The  power  was  exercised,  not  by  several  Orders  in  Council,  each 
relating  to  a  particular  Office  or  Court,  but  by  one  general  Order  in 
Council  of  the  5th  of  March  1852,  relating  to  "all  records  belonging 
to  Her  Majesty  "  (London  Gazette,  June  11, 1852 ;  St.  R.  &  0.,  Rev.  1904, 
vol.  xi.,  "  Record  Office,  E,"  p.  1).  This  has  been  interpreted  to  mean  that 
all  documents  "  of  a  public  nature  "  belonging  to  Her  Majesty  in  England 
and  Wales  are  under  the  charge  and  superintendence  of  the  Master  of 
the  Rolls,  unless  excepted  by  the  operation  of  any  subsequent  Act ;  and 
being  subject  to  the  provisions  of  the  Act  of  1838,  they  might  at  any 
time  be  brought  into  his  statutory  custody  by  countersigned  warrant. 
No  such  warrant,  however,  has  yet  been  issued  in  relation  to  any  of 
them,  except  those  of  the  various  Courts  of  the  County  Palatine 
of  Lancaster.  Of  the  rest,  some  remain  in  the  Courts  or  Offices  to 
which  they  belong,  and  others  have  been  removed  into  the  Public 
Record  Office. 

Documents  of  some  Departments  of  the  Government  were  brought 
into  the  Public  Record  Office  for  the  sake  of  convenience,  even  before 
the  Order  in  Council  was  made.  Among  these  were  a  number  of 
Treasury  records,  which,  however,  were  to  be  re-transmitted  to  the 
Treasury  if  and  when  required  for  the  use  of  that  office  (8  D.  K.  Rep., 
App.  L,  25).  The  contents  of  the  old  State  Paper  Office  were,  of  course, 
brought  under  the  charge  and  superintendence  of  the  Master  of  the 
Rolls  by  the  Order  in  Council  of  1852,  and,  after  the  death  of  the 
Keeper  of  State  Papers  in  1854,  the  Master  of  the  Rolls,  by  his  warrant 
(not  countersigned),  empowered  the  Deputy  Keeper  of  the  Records  to 
take  possession,  in  his  name,  of  the  State  Paper  Office,  and  all  the  papers 
and  records  therein  (16  D.  K.  Rep.,  4).  The  contents  of  the  office  were 
not,  however,  immediately  transferred  to  the  then  new  buildings  of  the 
Public  Record  Office  in  Chancery  Lane,  but  the  State  Paper  Office  was 
for  some  time  treated  as  a  branch  Record  Office.  The  removal  of  the 
papers  was  effected  by  degrees,  but  not  completed  until  the  year  1862 
(24  D.  K.  Rep.,  8). 

Some  records,  indeed,  of  the  nature  of  State  Papers,  which  were  in 
the  Chapter  House  at  Westminster,  and  included  in  a  countersigned 
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warrant  (2  D.  K.  Rep.,  App.  I.,  8-11),  were  afterwards  (in  1856)  sent 
to  the  State  Paper  Office  (H.  L.,  Sees.  1878,  No.  211,  p.  5).  All  those 
among  them  which  were  of  the  reign  of  Henry  viii.  were  soon  after- 
wards (in  1857)  brought  into  the  present  Public  Record  Office  for 
the  purpose  of  being  calendared  with  other  documents  of  the  period 
(H.  L.,  Sess.  1878,  No.  211,  p.  10).  There  was  also,  in  1857,  a  further 
removal  directly  into  the  Public  Record  office  of  like  Chapter  House 
documents,  to  be  included  in  the  calendar  of  State  Papers,  with  others 
not  brought  into  the  Record  Office  by  countersigned  warrant. 

Thus,  although  a  few  of  the  "State  Papers"  are  in  the  statutory 
custody  of  the  Master  of  the  Rolls,  the  main  bulk  of  them  still  remains 
only  under  his  charge  and  superintendence.  They  constitute,  to  no 
small  extent,  the  commencement  of  the  various  series  of  departmental 
documents  over  which  the  jurisdiction  of  the  Master  of  the  Rolls  extends. 
With  the  growth  of  the  nation,  the  work  of  the  Council,  and  its  chief 
officer,  the  Chancellor,  as  well  as  the  work  of  the  Exchequer,  and  its 
chief  officer,  the  Treasurer,  expanded,  and  new  branches  or  independent 
offices  were  created.  The  Council  separated  from  the  Parliament,  and 
had  a  President  of  its  own.  Many  of  the  duties  once  performed  by  the 
Chancellor  were  transferred  to  the  King's  Clerk,  to  the  King's  Secretary, 
to  a  Secretary  of  State.  The  office  of  Treasurer  was  put  in  commission, 
and  under  the  Commissioners  there  grew  up  an  independent  department. 
The  earliest  of  the  documents  which  were  formerly  in  the  State  Paper 
Office  illustrate  some  of  these  transitions. 

A  history  of  the  State  Paper  Office  was  written  by  Mr.  F.  S.  Thomas, 
and  the  earlier  details  would  be  out  of  place  in  this  article.  The  office 
was  described  in  a  Treasury  minute  of  the  8th  August  1848,  as  "a 
repository  for  the  reception  and  arrangement  of  the  documents  accumu- 
lating in  the  offices  of  the  Privy  Council  and  the  Secretaries  of  State ; " 
and,  in  the  main,  the  description  was  accurate,  though  not  quite  wide 
enough  to  include  the  whole  of  the  contents. 

After  the  Order  in  Council  of  1852  came  into  operation,  not  only 
records  in  continuation  of  those  formerly  in  the  State  Paper  Office,  but 
all  the  records  of  all  the  Departments  of  Government  fell  under  the 
charge  and  superintendence  of  the  Master  of  the  Rolls.  Documents 
have  since  been  removed  from  a  large  number  of  the  offices  into  the 
Public  Record  Office.  The  Treasury,  the  Treasury  Solicitor,  the  Secre- 
taries of  State  for  the  Home  Department,  for  Foreign  Affairs,  for  the 
Colonies,  and  for  War  have  all  deposited  some  of  their  records  in  the 
Record  Office  buildings.  From  the  Privy  Council  Office,  from  the  Board 
of  Trade  and  Patent  Office,  from  the  Admiralty  Department,  from  the 
offices  of  the  Commissioners  of  Customs,  of  the  Charity  Commissioners, 
and  of  the  Ecclesiastical  Commissioners,  of  Works  and  Public  Buildings, 
of  the  Registrar-General,  and  of  the  Paymaster- General,  there  have 
been  removals  to  Chancery  Lane.  The  National  Debt  Office,  the  Royal 
Mint,  the  Department  of  the  Lord  Chamberlain  of  the  Household,  the 
Department  of  the  Comptroller  and  Auditor-General  and  some  others 
have  sent  contributions.  Records  have  also  been  received  exceptionally, 
in  virtue  of  the  gift  of  Her  late  Majesty  Queen  Victoria  from  the 
Duchy  Court  of  Lancaster.  Others  have  been  given  by  His  present 
Majesty,  as  well  as  by  some  private  individuals. 

The  records  of  a  large  number  of  expired  commissions  and  abolished 
offices  have  also  been  transferred  to  the  Public  Record  Office,  either 
directly,  or  as  belonging  to  the  Treasury,  or  to  a  Secretary  of  State. 
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All  the  documents  removed  from  Departments  of  the  Government 
can  at  present,  like  the  Treasury  records  above  mentioned,  be  re-transferred 
to  the  office  from  which  they  came ;  and  many  of  them  have,  in  fact,  been 
so  re- transferred,  and  have  passed  backwards  and  forwards  in  accordance 
with  the  wishes  of  the  departmental  authorities. 

There  are  some  Departments  of  the  Government  which  have  not  yet 
sent  any  of  their  records  to  the  Public  Eecord  Office ;  but  their  records 
are  none  the  less  under  the  charge  and  superintendence  of  the  Master 
of  the  Eolls  under  the  Public  Eecord  Office  Act,  1838,  and  the  Order  in 
Council  of  1852,  and  subject  to  the  provisions  of  the  1st  section  of  the 
Public  Eecord  Office  Act,  1877,  except  in  any  case  in  which  there  may 
be  any  contradictory  statute. 

The  Act  of  1877  (amended  by  the  Public  Eecord  Office  Act,  1898) 
provides  for  the  disposal,  under  Eules  to  be  approved  by  Order  in 
Council,  of  documents  which  are  not  of  sufficient  value  to  justify  their 
preservation  in  the  Public  Eecord  Office,  whether  already  in  it  or  capable 
of  being  removed  to  it,  and  the  power  has  been  and  is  being  exercised  in 
relation  to  both  classes.  The  Eules  which  are  at  present  in  force  were 
approved  by  Order  in  Council  on  the  30th  of  June  1890  {London  Gazette, 
July  4,  1890),  the  26th  of  October  1896  {London  Gazette,  October  30, 
1896),  the  19th  of  May  1899  {London  Gazette,  May  26,  1899),  and  the 
21st  of  April  1904  {London  Gazette,  April  22,  1904).  These  Eules  are 
printed  respectively  in  St.  E.  &  0.,  Eev.  1904,  vol.  xi.,  "  Eecord  Office,  E," 
pp.  5,  9,  and  10,  and  in  St.  E.  &  0.,  1904,  p.  619.  The  Act  was  due  to 
the  suggestion  of  Sir  G.  Jessel,  M.E.,  who  found,  on  the  one  hand,  that 
large  quantities  of  records  had  been  destroyed  without  due  authority, 
and,  on  the  other  hand,  that  masses  of  documents  of  no  possible  use  had 
been  and  were  being  brought  into  the  Public  Eecord  Office.  As  already 
stated,  the  office  was  originally  designed  to  hold  only  those  records  which 
were  brought,  or  to  be  brought,  into  the  statutory  custody  of  the  Master 
of  the  Eolls,  and  it  would  be  impossible  to  assign  any  limits  to  the 
dimensions  of  a  building  which  would  hold  every  document  that  might 
come  into  existence  in  every  Court  and  Public  Office  in  England.  Steps 
are  accordingly  taken,  under  the  terms  of  the  Act  and  the  Eules,  to  weed 
out  the  useless  matter  transferred  to  the  office  in  former  years,  and,  as 
far  as  possible,  to  prevent  such  transference  in  future  by  having  worth- 
less documents  destroyed  before  they  are  removed  to  the  Public  Eecord 
Office  at  all.  The  object  is  not  only  to  keep  the  bulk  of  the  public 
records  within  reasonable  bounds,  but  also  to  ascertain  which  of  them 
are  of  real  public  value,  and  to  render  them  more  accessible  and  more 
easy  to  consult.  The  result  has  been  to  bring  to  light  many  documents 
of  value  which  were  not  previously  known  to  be  in  existence. 

The  records  which  are  in  the  Public  Eecord  Office,  and  in  the  statutory 
custody  of  the  Master  of  the  Eolls,  are  open  to  "  such  persons  as  ought 
to  be  admitted  to  the  use"  of  them,  under  such  Eules  as  may  from  time 
to  time  be  made  by  the  Master  of  the  Eolls,  and  laid  before  the  two 
Houses  of  Parliament  (Public  Eecord  Office  Act,  1838,  s.  9).  Documents, 
however,  which  belong  to  Departments  of  the  Government,  and  are 
merely  under  the  charge  and  superintendence  of  the  Master  of  the  Eolls, 
are  open  only  by  permission  of  the  Heads  of  the  respective  Departments. 
In  most  cases  there  is  a  general  permission  to  the  public  to  inspect  them 
in  the  Public  Eecord  Office  down  to  a  certain  date,  but  not  beyond ;  but 
the  special  permission  of  the  Department  is  required  for  the  inspection 
of  other  departmental  documents,  whether  deposited  in  the  Public 
Eecord  Office  or  not. 
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The  "  Chancery  Masters'  Documents,"  as  defined  in  the  2nd  section 
of  the  Pubhc  Record  Olttce  Act,  1877,  include  the  deeds,  books,  docu- 
ments, and  papers,  belonging  to  suitors  in  the  Court  of  Chancery,  which, 
having  been  previously  in  the  custody  of  the  Masters  in  Ordinary,  had 
been  transferred  to  the  custody  of  the  Clerks  of  Records  and  Writs. 
They  were  brought  under  the  charge  and  superintendence  of  the  Master 
of  the  Rolls,  and  he  has  power  to  cause  them  to  be  delivered,  with  the 
approval  of  the  Treasury,  to  the  lawful  owners.  No  one  is  entitled  to 
inspect  them  without  the  consent  both  of  the  Master  of  the  Rolls  and 
of  the  Treasury. 

The  Rules  for  the  public  use  of  the  records  now  in  force  are  dated 
March  14,  1893,  and  are  printed  in  St.  R.  &  0.,  Rev.  1904,  vol.  xi., 
"  Record  Office,  E,"  p.  2.  Subject  to  the  restrictions  above  mentioned, 
and  the  payment  of  certain  fees  in  certain  cases,  any  person  who  signs  a 
book  provided  for  the  purpose  is  admitted  into  the  Public  Record  Office 
to  make  a  search. 

There  are  various  old  calendars,  catalogues,  and  indexes  in  manu- 
script. Some  of  these  were  made  by  the  officials  of  the  Courts  or 
offices  to  which  the  records  belonged ;  others  were  regarded  as  private 
property  when  the  Record  Office  was  established,  and  were  purchased 
for  use  therein.  New  lists  have  been  compiled  since  the  office  has  been 
in  existence,  and  many  have  of  late  years  been  printed  and  published. 

The  General  Report  from  the  Board  of  Comrnissioners  on  the  Fuhlie 
Records,  bearing  date  in  the  year  next  preceding  the  commencement 
of  the  principal  Public  Record  Office  Act,  discountenanced  the  idea  of 
"  making  copious  calendars."  It  called  attention,  in  particular,  to  the 
great  expense  which  would  attend  the  formation  of  calendars  "  of  the 
documents  enrolled  on  the  Chancery  Rolls  alone,"  which  "  are  in  a  very 
low  ratio  indeed  to  the  whole  body  of  the  national  records  "  {Reiport,  1837, 
p.  xvii.).  For  this  reason,  perhaps,  among  others,  the  legal  and  historical 
information  which  may  be  obtained  from  the  rolls  of  various  Courts  has 
not  been  made  known  to  the  public. 

The  first  Deputy  Keeper  of  the  Records  under  the  Act  of  1838  was 
the  learned  Sir  Francis  Palgrave.  He  had  previously  done  much  good 
and  important  work  (requiring  for  its  due  execution  a  knowledge  both 
of  law  and  of  history)  both  "  under  the  direction  of  the  Commissioners 
on  the  Public  Records "  and  otherwise.  He  had  himself  been  a  Sub- 
commissioner,  and  Keeper  of  the  Records  in  the  Treasury  of  the 
Exchequer.  He  was,  if  regard  be  had  to  the  scholarship  of  the  time 
at  which  he  lived,  in  every  sense  of  the  words  of  the  statute,  "  a  fit 
person  duly  qualified  by  his  knowledge  of  records."  Though,  however, 
he  found  time  to  design  and  supervise  a  calendar  of  documents  in  the 
Baga  de  Secretis,  his  energies  were  necessarily  to  a  great  extent  occupied 
with  the  organisation  of  the  office,  and  with  provisional  arrangements 
for  removal  into  the  new  repository  which  commenced  in  1854.  He 
died  in  1861,  and  since  his  death  the  earlier  legal  records,  which  are  in 
the  statutory  custody  of  the  Master  of  the  Rolls,  have  not  received  too 
much  official  attention. 

The  Order  in  Council  of  the  5th  of  March  1852  was,  indeed,  shortly 
followed  by  some  activity  in  the  production  of  calendars  of  State  Papers, 
which  are  more  or  less  modern.  If  they  are  left  out  of  consideration,  it 
will  be  found  that  little  has  been  done  for  history  in  the  highest  sense 
of  the  term — for  the  history  of  the  constitution,  of  the  law,  and  of  the 
social  conditions  of  the  people.      Records  which  are  of   the  greatest 
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importance  from  the  historical  and  legal  points  of  view  have  been  left 
absolutely  untouched.  Among  these  are  the  Plea  Eolls  of  the  Court  of 
Common  Pleas,  which  Coke  described  as  "the  lock  and  key  of  the 
Common  Law  "  (4  Inst.,  79,  99).  It  is  not  too  much  to  say  that  their 
value,  for  those  who  understand  them,  can  hardly  be  overestimated,  and 
is  not  by  any  means  restricted  to  the  needs  of  the  student  of  law.  They 
not  only  illustrate  the  manners  and  customs  of  the  times  to  which  they 
respectively  belong,  but  many  of  them  also  contain  recitals  which  throw 
unexpected  light  on  the  history  of  still  earlier  periods.  In  the  reign  of 
Charles  ii.  it  was  a  subject  of  complaint  that  "  for  want  of  calendars 
unto  them  they  are  utterly  useless  to  our  good  subjects"  {House  of 
Commons  Reports,  vol.  i.  p.  534).  The  want  exists  now  as  it  did  then, 
and  even  the  bare  lists  of  the  documents  are  confused  and  inaccurate 
(see  Y.-B.,  Easter-Trin.,  18  Edw.  in.,  Eolls  edition,  Introd.  pp.  xviii.-xxx.). 

So  also  there  is  no  calendar  of  the  Crown  Eolls  or  of  the  Plea  Eolls  of 
the  Court  of  King's  Bench,  or  of  the  Eemembrance  Eolls  or  of  the  Plea 
rolls  of  the  Court  of  Exchequer.  There  is  not  even  a  separate  list  of 
the  most  important  series  of  Eyre  Eolls.  They  are  intermixed  with  the 
rolls  of  other  Courts,  and  there  is  nothing  in  the  lists  in  which  they  are 
included  to  show  whether  any  part  of  them  has  been  printed.  They 
were,  however,  undoubtedly  used  for  the  Placita  de  Quo  Warranto 
published  by  the  Eecord  Commissioners  in  the  year  1818.  Some 
observations  on  that  subject  will  be  found  in  the  Introduction  to  the 
First  Part  of  Y.-B.,  16  Edw.  ill.  pp.  xxxvi.-xxxviii. 

There  have,  on  the  other  hand,  appeared,  during  recent  years,  very 
many  volumes  of  calendars  of  the  Eolls  of  Chancery  which  the  Commis- 
sioners mentioned  in  1837  in  illustration  of  their  objection  to  "  copious 
calendars  and  indexes."  Each  of  them,  uncondensed  in  itself,  has  a  very 
copious  "  General  Index,"  which,  however,  consists  chiefly  of  the  names 
of  persons  and  places,  and  appears  to  have  been  compiled  mainly  in  the 
interests  of  "  the  genealogist "  and  "  the  topographer."  There  is  no 
separate  index  of  matters,  and  a  want  of  competent  legal  supervision  is 
revealed — especially  in  the  calendars  of  the  Eolls  of  Letters  Close.  The 
relation  of  the  Chancery  to  the  other  Courts  involves  many  technical 
matters  which  cannot  be  understood  in  the  absence  of  a  full  acquaintance 
with  the  law  of  the  period. 

Sir  Matthew  Hale,  when  he  left  his  great  collection  of  extracts  from 
the  records  (including  some  from  the  Close  Eolls)  to  the  Honourable 
Society  of  Lincoln's  Inn,  inserted  the  following  clause  in  his  will: — 
"  They  are  a  treasure  not  fit  for  every  man's  view,  nor  is  every  man 
capable  of  making  use  of  them"  (Reports  from  Select  Committee  on  the  Public 
Records,  1800,  p.  378 &).  The  words  are  not  less  applicable  to  the  records 
in  bulk  than  to  selections.  They  came  from  one  who  not  only  was  a 
distinguished  lawyer,  but  who  also  knew  how  to  group  materials  under 
appropriate  heads  for  the  use  of  students  of  history. 

There  is  a  brief  conspectus  of  the  public  records  as  a  whole  (both 
legal  and  departmental),  showing  the  relation  of  one  class  to  another 
(with  a  diagram)  in  Pike's  The  Public  Records  and  the  Constitution. 

Records.— See  Public  Eecords  and  Documents;  Forgery; 
Eecord  Office;  Paper  Office;  etc. 

Record,  Trial  by- — Prior  to  the  Judicature  Acts,  where  one 
party  alleged  the  existence  of  a  record,  and  the  other  pleaded  nul  tiel 
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record,  and  issue  was  joined  thereon,  the  Court  ordered  a  trial  by  inspec- 
tion and  examination  of  the  record.  This  was  called  a  trial  by  record. 
The  party  affirming  the  existence  of  the  record  was  bound  to  produce  it 
in  Court,  and  failing  his  doing  so,  judgment  was  given  for  the  other 
party  (Stephens,  Pleading,  7th  ed.,  p.  99).  Under  the  present  practice 
each  party  deals  in  the  ordinary  manner  with  the  facts  alleged  by  his 
opponent;  no  special  peculiarity  attaching  to  the  pleading  of  a  judgment 
(BuUen  and  Leake,  Precedents  of  Pleading,  5th  ed.,  pp.  746,  747).  See 
Pleading. 

Recount. — Kecount  at  Parliamentary  Elections. — Grounds 
for  Recount. — When  at  a  Parliamentary  Election  there  is  reasonable 
ground  for  supposing  that  the  votes  recorded  on  the  ballot  papers  have 
been  wrongly  counted,  a  petition  may  be  presented  asking  for  a  recount 
of  the  papers  and  claiming  the  seat. 

A  ballot  paper  is  void,  and  must  not  be  counted,  which  has  not  on 
its  back  the  official  mark,  or  if  votes  are  given  on  it  to  more  candidates 
than  the  voter  is  entitled  to  vote  for,  or  if  anything  except  the  number 
on  the  back  is  written  or  marked  on  it  by  which  the  voter  can  be 
identified,  or  if  it  is  unmarked  or  marked  so  uncertainly  as  not  to 
indicate  the  intention  of  the  voter  to  vote  for  any  particular  candidate 
(see  Ballot).  In  any  case  where  in  conflict  with  these  rules  any  ballot 
papers  have  been  wrongly  counted,  or  where  the  total  number  has  been 
miscounted,  the  appropriate  remedy  is  by  means  of  a  petition  for  a 
recount. 

The  Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125,  s.  5, 
allows  a  petition  complaining  of  an  undue  return  to  be  presented  by 
certain  persons  therein  specified  (see  Election  Petition),  and  a  petition 
asking  for  a  recount  on  the  ground  of  a  miscount  of  the  votes  is  a  petition 
within  the  meaning  of  the  Act. 

A  miscount  of  the  ballot  papers  has  in  several  recent  cases  been  the 
ground  of  an  election  petition.  A  recount  of  the  ballot  papers  has,  for 
example,  been  asked  for  and  obtained  in  Renfrew,  1874,  2  O'M.  &  H. 
213;  Stepiey,  1886,  4  O'M.  &  H.  34;  Greenock,  1892,  Day's  El.  Cas.  21; 
Halifax,  1893,  4  O'M.  &  H.  203;  Southampton,  1895,  5  O'M.  &  H.  17; 
Haggerston,  1896,  ibid.  68;  St.  George's,  1896,  iUd.  89;  York,  1898,  ihid. 
118;  Pembroke,  1901,  ibid.  135;  Christchurch,  1901,  ibid.  147;  Appleby, 
1906,  ibid.  237. 

Petition  for  Recount. — In  order  to  obtain  a  recount  it  is  necessary  to 
file  an  election  petition  under  the  Parliamentary  Elections  Act,  1868, 
and  the  rules  made  thereunder,  which  necessitate  the  deposit  on  behalf 
of  the  petitioner  of  £1000  as  security  for  costs  (see  Election  Petition). 

Order  for  Recount. — The  petition  having  been  filed,  and  the  security 
for  costs  having  been  deposited,  an  order  may  be  obtained  for  a  recount 
before  the  trial  on  application  by  summons  at  Chambers  before  a  judge 
on  the  election  rota.  The  summons  must  be  supported  by  affidavits 
showing  that  there  is  reasonable  ground  for  believing  that  the  votes 
have  been  miscounted. 

It  has  been  suggested  that  a  claim  to  have  the  votes  recounted  is  a 
claim  as  of  right.  There  is,  however,  no  authority  for  that  proposition  ; 
indeed,  it  by  no  means  follows  that  by  merely  asking  for  a  recount  in 
any  case  upon  grounds  reasonable  or  unreasonable,  a  party  has  the  right 
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to  have  the  votes  recounted  (see  'per  Denman,  J.,  Stepney,  1886,  4  O'M. 
&  H.,  at  pp.  50  and  51). 

The  direction  as  to  the  mode  in  which  and  the  person  by  whom  the 
recount  is  to  be  carried  out,  rests  with  the  Election  Judges  (as  to  the 
appointment  of  election  judges,  see  Election  Petition).  In  one  case, 
at  least,  after  a  recount  was  ordered,  the  papers  were  recounted  by  one 
of  the  election  judges,  and  it  was  agreed  that  his  report  should  be  final 
(see  Stepney,  1886,  cited  supn^a).  This  course  is,  however,  not  as  a  rule 
convenient,  and  in  all  recent  cases  the  practice  has  been  to  direct  the 
ballot  papers  to  be  recounted  before  the  Election  Petitions  Officer  in  his 
office  at  the  Eoyal  Courts  of  Justice. 

At  the  trial  of  the  Stepney  Election  Petition  a  recount  of  the  votes 
was,  on  application  to  the  Court,  allowed,  even  after  the  scrutiny;  but 
although  it  was  held  that  the  Court  had  no  jurisdiction  even  at  that 
stage  of  the  case  to  order  a  recount,  it  was  said  that  if  recounts  are  to 
be  demanded,  it  would  be  far  more  satisfactory  that  they  should  take 
place  at  an  early  stage  of  the  case  (see  per  Denman,  J.,  4  O'M.  &  H.,  at 
p.  50).  The  modern  practice,  therefore,  has  been  to  order  the  recount 
to  take  place  before  the  trial  of  the  election  petition.  An  order  for  a 
recount  before  the  trial  has  been  applied  for  and  granted  in  many  recent 
cases,  so  that  the  recount  has  become  quite  a  feature  of  modern  election 
petitions. 

Form  of  Order. — The  following  is  the  usual  form  of  the  order  for  a 
recount  in  the  case  of  a  parliamentary  election,  which  has  been  approved 
by  the  Court  of  Appeal : — 

Form  of  Order  for  Becount. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
The  Honourable  Mr.  Justice  (one  of  the  judges  on  the 

rota  for  the  trial  of  election  petitions). 

The  Parliamentary  Elections  Act,  1868, 
and 
The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883. 
In  the  matter  of  an  Election  Petition  for  the  borough  [or  as  the  case 
may  be]  of 

A.  B.,  petitioner. 
C.  D.,  respondent. 
Upon  hearing  counsel  for  the  petitioner  and  respondent  herein, 
It  is  ordered  that  the  Clerk  of  the  Crown   in  Chancery,    by   his 
deputy,  do  produce  before  at 

on  the  day  of  19     ,  at  o'clock  in  the 

forenoon,  all  the  counted,  tendered,  or  rejected  ballot  papers  in  his 
custody  which  relate  to  the  Parliamentary  Election  for  the  borough 
[or  as  the  case  may  be]  of  holden  on  the  day  of 

19  ,  that  the  same  may  be  then  and  there  inspected  and 
recounted  (all  necessary  precautions  to  be  taken  to  preserve  the  secrecy 
of  the  ballot). 

The  petitioner  and  respondent,  with  their  counsel,  solicitors,  agents^ 
and  enumerators  (not  exceeding  six  in  number  on  each  side),  shall  be 
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at  liberty  to  be  present  at  such  inspection  and  recount,  which  shall  be 
continued  from  day  to  day  until  concluded,  with  power  to  adjourn, 
subject  to  the  consent  of  counsel  being  given  on  both  sides. 

The  said  shall  reserve  for  the  consideration  of  the  judges 

appointed  to  try  this  petition,  such  only  of  the  before-mentioned  ballot 
papers  as  may  remain,  at  the  conclusion  of  the  inspection  and  recount, 
in  dispute  between  the  parties. 

The  petitioner  and  respondent  respectively  shall  be  at  liberty  to 
take  copies  or  photographs  of  the  disputed  ballot  papers. 

The  result  of  the  said  inspection  and  recount  shall  be  reported  by 
the  said  to  the  said  judges. 

The  costs  of  this  application  and  of  the  recount  shall  be  costs  in  the 
petition. 

Fit  for  Counsel. 

Dated  the  day  of  19     . 

Pkocedure  on  Recount. — The  actual  recounting  of  the  votes  proceeds 
in  the  following  manner: — The  ballot  papers  being  produced  by  the 
Clerk  of  the  Crown  in  Chancery,  in  whose  custody  they  are  after  the 
election  (see  Ballot),  or  his  deputy,  in  accordance  with  the  order,  are 
unsealed  by  the  officer  before  whom  the  recount  is  to  be  taken,  who, 
as  before  stated,  is  usually  the  election  Petitions  Officer.  The  petitioner 
and  the  respondent  are  each  represented  by  counsel,  with  whom  are 
persons  who  act  as  enumerators.  Counsel  for  the  petitioner  proceeds 
to  examine  each  of  the  ballot  papers  which  at  the  election  were  counted 
as  recording  votes  for  the  respondent,  and  to  count  them;  and,  as  a 
matter  of  convenience,  they  are  usually  made  up  in  packets  of  ten  each, 
which  are  checked  by  the  enumerator,  until  one  hundred  are  counted. 
The  ten  packets  of  ten  papers  each  are  then  put  together,  and  deposited 
with  the  officer  conducting  the  recount.  This  process  is  continued  until 
all  the  respondent's  papers  have  been  counted.  If  counsel  for  the 
petitioner  objects  to  the  validity  of  any  ballot  paper  on  any  of  the 
various  grounds  on  which  objection  may  be  taken  (see  Ballot),  as,  for 
example,  the  absence  of  the  official  mark,  and  counsel  for  the  respondent 
does  not  agree,  the  paper  is  placed  before  the  officer  who  is  conducting 
the  recount,  who  expresses  his  opinion  as  to  the  validity  of  the  vote ; 
and  if  such  opinion  is  not  accepted  by  counsel  on  both  sides,  the  paper 
is  placed  in  a  separate  packet  and  reserved  for  the  decision  of  the 
judges  at  the  trial  of  the  petition.  The  opinion  of  the  officer  conducting 
the  recount  as  to  the  validity  of  any  vote  is  never  binding  on  the 
petitioner  or  the  respondent  in  the  absence  of  their  consent,  as  signified 
by  the  agreement  of  both  their  counsel.  The  papers  recording  votes 
for  the  petitioner  are  then  examined  and  counted  by  the  respondent's 
counsel  in  the  same  manner;  any  papers  as  to  which  an  agreement 
cannot  be  arrived  at  being  reserved  as  before  mentioned. 

Report. — After  the  conclusion  of  the  recount  the  officer  before 
whom  it  was  conducted  draws  up  a  formal  report  of  the  result,  which 
is  forwarded  to  the  election  judges,  and  used  at  the  trial  of  the  election 
petition,  in  the  event  of  the  petition  proceeding  to  trial. 

General. — During  the  last  few  years  petitioners,  both  in  parlia- 
mentary and  other  election  petitions,  have  frequently  availed  themselves 
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of  the  procedure  for  a  recount  of  the  ballot  papers,  especially  in  cases 
where  the  return  has  only  been  by  a  slender  majority.  It  is  seldom, 
indeed,  if  ever,  that  the  figures  obtained  by  the  returning  officer  on 
the  count  of  the  votes  at  the  election  are  not  to  some  extent  altered  on 
a  recount,  each  ballot  paper  being  then  submitted  to  a  careful  examina- 
tion by  counsel  on  behalf  of  each  candidate.  In  Christcliurch,  1901, 
5  O'M.  &  H.  147,  for  instance,  on  a  recount  the  respondent's  majority 
was  increased  from  three  to  eleven.  The  result  of  the  recount  has  not 
infrequently  been  an  application  to  the  Court  for  leave  to  withdraw 
the  election  petition,  further  expense  being  thereby  saved.  For  example, 
the  petition  in  Furness  v.  Lord  Charles  Beresford,  York,  1898,  5  O'M.  & 
H.  118,  was  withdrawn  by  leave  of  the  Court  after  a  recount.  So  also 
in  A'ppleby,  [1906]  5  O'M.  &  H.  236,  after  a  recount  nine  ballot  papers 
were  reserved  for  the  opinion  of  the  Court,  but  the  petitioner  being 
advised  that  it  was  improbable  that  he  would  be  able  to  substantiate 
a  sufficient  number  of  the  reserved  papers  to  place  him  in  a  majority, 
the  petition  was  allowed  by  the  Court  to  be  withdrawn. 

There  is,  however,  no  doubt  that  some  modifications  of  the  existing 
procedure  with  regard  to  the  obtaining  of  an  order  for  a  recount  of  the 
ballot  papers  at  parliamentary  elections  are  desirable,  so  as  to  increase 
the  facility  for  obtaining  a  recount  in  a  proper  case.  It  is  still,  as  has 
been  pointed  out,  necessary  to  present  a  petition,  and  to  deposit  £1000 
as  security  for  costs.  The  large  amount  of  the  deposit  probably  acts  as  a 
deterrent  from  the  presentation  of  a  petition  for  a  recount  in  many  cases 
where  the  accuracy  of  the  original  counting  of  the  votes  is  fairly  open 
to  question.  To  decrease  the  amount  of  the  security  required  to  be 
deposited  on  a  petition  for  a  recount,  as  the  evidence  given  before  the 
Select  Committee  of  the  House  of  Commons  appointed  in  1897  to 
inquire  into  the  procedure  and  practice  on  Parliamentary  Election 
Petitions  shows,  would  be  advantageous  as  tending  to  make  recounts 
of  more  general  application. 

Kecount  at  Municipal  and  other  Elections. — All  that  has  been 
said  with  regard  to  recounts  at  parliamentary  elections  applies  in  nearly 
all  respects  to  municipal  and  other  elections.  But  the  amount  of  the 
deposit  for  security  of  costs  is  different  in  the  case  of  Municipal  Elections 
and  other  elections  regulated  by  the  Municipal  Corporations  Act,  1882 
(see  ibid.,  s.  89 ;  see  also  the  article  Election  Petition  under  the  head 
Municipal  and  other  Election  Petitions  ;  Security  for  Costs).  The 
provisions  of  the  Municipal  Corporations  Act,  1882,  Part  IV.,  as 
amended  by  the  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  and  the  Municipal  Election  General  Rules  made  thereunder, 
which  regulate  municipal  election  petitions,  are  as  nearly  as  possible 
similar  to  those  which  regulate  parliamentary  election  petitions.  As 
to  the  application  of  these  provisions  to  Municipal  Elections  in  the  City 
of  London,  County  Council,  Parish  Council,  Metropolitan  Borough,  and 
other  elections,  see  the  article  Election  Petition  ;  see  also  Elections. 

[See  also  Ballot;  Corrupt  Practices;  Election  Petition; 
Elections  ;  Illegal  Practices  ;  Returning  Officer  ;  Scrutiny.] 

Recoveries- — A  recovery,  in  this  sense  strictly  called  a  common 
recovery,  was  a  fictitious  action  for  the  purpose  of  effecting  by  the  judg- 
ment in  such  action,  an  assurance  of  the  lands  or  tenements  in  respect 
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of  which  it  was  brought.  It  differed  from  a  fine,  in  the  fact  that  the 
fictitious  suit  was  proceeded  with  to  judgment,  whereas  in  fines  the  suit 
was  compromised  at  the  outset.  The  difference  in  effect  as  well  as  in 
the  parties  required  will  be  noticed  later. 

Although  recoveries  are  chiefly  known  as  a  method  of  barring  estates 
tail,  they  were  used  for,  and  indeed  owe  their  origin  to,  another  purpose, 
namely,  evading  the  Mortmain  laws,  and  both  the  Statute  de  Viris 
Religiosis,  7  Edw.  i.  and  the  Statute  of  Westminster  the  Second, 
13  Edw.  I.  c.  32,  refer  to  and  provide  against  the  practice  of  ecclesi- 
astical corporations,  who  caused  lands  to  be  transferred  to  them  by 
these  collusive  actions,  thus  making  it  appear  that  the  lands  in  question 
had  been  recovered  by  them  as  plaintiffs  as  of  right  in  an  action  instead 
of  sold  or  given  to  them. 

The  recoveries,  however,  resorted  to  later  on  for  barring  estates  tail, 
and  the  remaindermen  and  reversioners,  were  more  elaborate  actions 
than  these  above  noticed ;  for  the  judges  would  not  allow  the  issue  of  a 
tenant  in  tail  to  be  defeated  of  their  rights  simply  by  an  action  brought 
by  a  collusive  plaintiff'  (in  fact  the  purchaser)  against  a  tenant  in  tail 
and  which  the  tenant  in  tail  did  not  defend :  for  the  issue  could  claim 
jper  formam  doni  (by  the  writ  called  formedon),  i.e.  according  to  the  form 
of  the  gift  in  accordance  with  the  provisions  of  the  Statute  de  Donis. 
Accordingly  the  expedient  of  a  pretended  warranty  was  resorted  to. 
[The  warranty,  not  the  judgment  of  recovery,  it  was  that  constituted 
the  bar  (Challis,  B.  P.,  2nd  ed.,  284).]  The  proceedings  were  shortly  as 
follows : — The  collusive  plaintiff*  (the  party  to  whom  the  lands  were  to 
be  conveyed)  brought  his  action,. and  the  collusive  defendant  (the  tenant 
in  tail)  brought  in  a  third  party — a  .man  of  straw,  and  who  probably 
knew  nothing  of  the  land  in  question — who,  he  alleged,  had  granted 
him  the  estate  tail  and  warranted  the  title  thereto.  The  third  party 
admitted  the  warranty,  but  did  not  defend  it  when  called  upon,  and 
allowed  judgment  to  go  against  him,  and  need  never  be  seen  or  heard  of 
again.  The  collusive  plaintiff  then  recovered  judgment  against  the 
tenant  in  tail,  and  obtained  possession  of  the  lands,  and  the  tenant  in 
tail  recovered  judgment  for  lands  of  equal  value  against  the  party  who 
had  defaulted  in  defending  the  warranty.  These  judgments  obtained 
against  a  man  of  straw  served  but  one  purpose  only:  that  the  lands 
supposed  to  be  recovered  representing  and  developing  as  the  entailed 
land  to  the  tenant  in  tail's  issue,  there  was  apparently  no  injustice  in 
their  being  under  the  circumstances  barred  by  the  recovery.  [A  re- 
covery could  still  be  resorted  to  to  bar  the  remaindermen  after  the 
tenant  in  tail  had  destroyed  his  estate  (Challis,  B.  P.,  283).] 

The  technical  name  for  the  plaintiff  in  the  action  above  described 
was  the  demandant  or  recoverer;  for  the  third  party,  the  vouchee. 
The  validity  of  the  effect  of  a  recovery  against  a  tenant  in  tail  in 
possession,  provided  there  be  judgment  in  his  favour  against  the  vouchee 
for  lands  of  equal  value,  was  recognised  in  Taltariim's  Case  (1472,  Year- 
Book,  12  Edw.  iv.  19),  and  from  this  time  onward  their  use  may  be  said 
to  date. 

The  form  of  recovery  above  described,  known  as  recovery  with  single 
voucher,  served  not  only  to  bar  the  issue  in  tail,  but  also  any  reversion 
or  remainder  expectant  on  the  estate  tail.  In  this  respect  they  were 
more  efficacious  Xha^x).  fines  (q.v.),  and  therefore  more  frequently  resorted  to. 

The  recovery  could  be  brought  only  against  the  person  in  possession, 
and  accordingly,  if  the  tenant  in  tail  was  not  in  possession,  the  con- 
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currence  of  the  person  in  possession  had  to  be  obtained.  And  for  this 
and  other  reasons  of  convenience,  the  recovery  with  double  voucher  soon 
supplanted  the  recovery  with  single  voucher:  the  plan  being  for  the 
lands  to  be  conveyed  in  the  first  place  to  a  nominee  of  the  tenant  in 
tail.  The  demandant  then  brought  the  recovery  against  him ;  he  vouched 
the  tenant  in  tail  to  warranty,  and  the  tenant  in  tail  in  his  turn  vouched 
a  man  of  straw.  The  crier  of  the  Court,  called  the  common  vouchee  in 
course  of  time,  was  the  person  invariably  vouched  to  warranty.  The 
demandant  then  "craved  leave  to  imparl"  {i.e,  talk  to)  the  common 
vouchee ;  they  both  left  the  Court,  and  the  demandant  returning  alone 
had  judgment  given  in  his  favour  to  recover  the  lands  in  question  from 
the  collusive  defendant,  who  in  his  turn  was  to  recover  lands  of  equal 
value  from  the  tenant  in  tail,  and  the  tenant  in  tail  from  the  vouchee. 

The  collusive  defendant  was  called  the  tenant  to  the  prcecipe :  the 
deed  by  which  he  was  appointed  and  the  lands  conveyed  to  him  was  the 
"  recovery  deed."  The  declaration  of  the  uses  was  also  contained  in  this 
deed :  as  soon  as  the  recovery  was  complete,  the  uses  declared  by  the 
deed  were  executed  by  the  Statute  of  Uses,  and  the  demandant  was 
seized  to  the  uses  declared  by  the  tenant  in  tail ;  and  it  is  upon  these 
uses  that  the  title  to  the  property  subsequent  to  the  recovery  depends. 

Eecoveries  were  abolished  by  the  Act  for  the  Abolition  of  Fines  and 
Eecoveries,  1883,  3  &  4  Will.  iv.  c.  74,  and  simpler  modes  of  assurance 
substituted.    See  Estates  of  Inheritance  ;  Fines. 
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Introduction. 

The  introduction  of  the  modern  practice,  under  which  actions  for  the 
recovery  of  land  are  commenced  by  an  ordinary  writ  of  summons,  brought 
to  a  close  a  long  and  eventful  chapter  of  legal  procedure,  remarkable 
alike  for  the  number  of  changes  which  the  form  of  such  actions  has 
exhibited,  and  for  the  extraordinary  attention  which  they  have  received 
from  legislators  and  reformers  at  various  stages  of  the  development  of 
English  law.  It  possesses  an  historical  interest  exceptional  in  the  study 
of  obsolete  practice  or  proceedings,  owing  to  the  light  which  it  throws 
on  various  doctrines  of  the  law  of  real  property,  and  the  illustration 
which  it  affords  of  the  difficulties  by  which  the  introduction  of  legal 
reforms  was  beset  in  the  Middle  Ages.  It  was  natural  that  in  so  far  as 
these  arose  from  the  jealous  opposition  of  the  feudal  lords  to  the  growing 
jurisdiction  of  the  King's  Court,  they  should  be  intensified  when  rights 
to  landed  property  were  in  question.  An  example  of  this  is  found  in 
the  re-assertion  by  Magna  Carta  of  the  exclusive  jurisdiction  of  the 
baronial  court  to  try  writs  of  right  brought  in  respect  of  lands  held  from 
a  lord,  a  right  which  had  already  been  to  some  extent  encroached  upon 
by  the  issue  of  writs  returnable  in  the  King's  Court. 

The  most  important  periods  in  the  early  history  of  actions  for  the 
recovery  of  land  occur  in  the  reigns  of  Henry  ii.  and  Henry  ill. ;  and  the 
VOL.  XIL  29 
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reforms  then  respectively  effected  are  fully  described  in  the  celebrated 
treatises  on  the  laws  and  customs  of  England,  which  are  known  as  those 
of  Glanvill  and  of  Bracton.  The  grounds,  however,  for  attributing  the 
earlier  treatise  to  Ranulph  de  Glanvill,  chief  justiciar  to  Henry  ii.  from 
1180  to  1189,  appear  inadequate;  nevertheless  it  is  not  doubted  that  it 
was  written  at  that  period,  and  it  may  reasonably  be  conjectured  that 
it  was  to  some  extent  inspired  or  approved  by  him.  The  later  treatise 
was  published  about  the  middle  of  the  thirteenth  century ;  the  author, 
whose  name  is  perhaps  more  correctly  spelt  "  Bratton,"  being  a  justice 
in  the  reign  of  Henry  ill.  (see  article  in  Did.  Nat.  Biography).  Much 
light  has  recently  been  thrown  on  the  changes  and  reforms  effected  at 
these  periods  by  original  investigation  of  contemporary  records  and 
documents,  the  results  of  which  have  modified  in  many  respects  views 
previously  accepted  as  to  their  history  and  significance. 

In  view,  therefore,  of   the   interest   attaching   to   actions  for  the 
recovery  of  land,  and  of  the  prominence  which  has  been  given  to  them 
in  works  of  the  highest  authority  at  various  times,  it  is  proposed  to 
describe   briefly  the  more  important  forms  of  special  procedure  from 
time  to  time  adopted  in  the  past.     In  considering  these  it  is  essential  to 
observe  the  importance  attached  to  the  distinction  in  theory  between 
rights  to  the  ownership  of  land  and  rights  to  the  seisin  or  possession. 
Seisin  or  possession  as  of  freehold  was  in  various  forms  of  action  awarded 
without  prejudice  to  the  rights  of  ownership  of  the  parties,  the  advan- 
tages of  actual  possession,  however,  being  probably  as  great  to  a  litigant 
in  the  Middle  Ages  as  at  the  present  day,  though  for  different  reasons. 
As  a  matter  of  practice,  therefore,  to  decide  as  between  rival  claimants 
to  land  which  of  them  was  entitled  to  be  put  into  immediate  possession 
would  generally  be  conclusive  of  their  controversy  (see  Digby's  History 
of  the  Law  of  Real  Property,  4th  ed.,  p.  109).     The  failure  of  the  manifold 
writs  invented  for  the  trial  of  such  rights  of  possession  to  provide  a 
satisfactory  remedy  appears  to  have  been  due  rather  to  the  want  of 
adequate  machinery  for  the  conduct  of  the  proceedings,  than  to  any 
defect  in  the  design  of  the  action  or  in  the  jurisdiction  thereby  assumed 
by  the  King's  Court.     Inordinate  delay  owing  to  the  slow  progress  of 
the  business  therein,  and  what  Lord  Mansfield  has  described  as  the 
thousand    niceties    with    which    such    actions    were    entangled    and 
embarrassed,  coupled  with  incapacity  to  elicit  the  truth  of  questions  of 
fact,  were  the  chief  and  most  permanent  obstacles.     So  it  will  be  found 
that  the  writs  of  assize,  which  provided  for  a  jury  of  neighbours  whose 
local  knowledge  gave  some  security  against  false  evidence,  and  for  a 
trial  on  circuit,  which  abridged  delays,  were  the  most  important  and 
successful  of  the  early  reforms.    Yet  they  in  their  turn  were  superseded 
by  the  action  of  ejectment,  the  earlier  form  of  which,  as  a  method  of 
trying  claims  to  freehold  estates,  was  itself  in  some  respects  a  circuitous 
and  expensive  process. 

In  view  of  the  multiplicity  of  special  writs  in  early  times  appro- 
priated to  claims  of  a  particular  kind  or  to  a  particular  estate,  it  is 
convenient  to  treat  the  earlier  history  of  the  action  under  the  two 
heads  of  claims  to  freeholds  and  claims  to  leaseholds.  These  are  followed 
by  a  description  of  the  action  of  ejectment,  which  in  modern  times  was 
employed  indiscriminately  for  the  recovery  of  either  estate.  The  history 
of  the  action  is  thus  brought  down  to  the  passing  of  the  Judicature  Act, 
and  the  arrangement  adopted  in  treating  of  the  existing  remedies  for 
the  recovery  of  land  is  as  follows : — The  proceedings  in  the  High  Court 


KECOVERY  OF  LAND  451 

applicable  to  ordinary  actions  of  ejectment  are  first  considered,  and 
this  is  followed  by  a  discussion  of  various  rules  of  law  and  practice,  which 
apply  only  to  actions  by  a  landlord  against  a  tenant.  Subsequent 
divisions  deal  with  the  jurisdiction  and  practice  of  County  Courts  and 
of  justices  in  respect  of  actions  of  ejectment,  and  the  minor  remedies  with 
the  object  of  putting  a  landlord  into  possession  in  a  summary  way. 

History  of  the  Action. 

(a)  Recovery  of  Freeholds. — The  appropriate,  and  for  a  long  period 
the  only,  remedy  for  the  recovery  of  freeholds,  was  by  what  was  termed 
a  real  action,  according  to  the  distinction  between  real  and  personal 
actions,  which  was  adopted  in  imitation  of  the  Roman  law.  Real  actions 
were  of  two  classes :  Writs  of  right,  under  which  it  was  declared  which 
of  the  parties  had  the  better  right  of  ownership  as  well  as  of  possession ; 
a,nd  writs  of  possession,  under  which  the  right  to  actual  possession  of  the 
land  was  alone  decided,  without  prejudice  to  further  proceedings  to 
•establish  title  or  rights  of  ownership. 

Writs  of  right  were  considered  the  highest  writs  known  to  the  law, 
and  applied  only  to  estates  in  fee  simple.  They  were  issued  out  of  the 
King's  Court,  and  if  returnable  therein  were  writs  of  prcBciije  to  the 
sheriff,  requiring  the  defendant  either  to  restore  possession  of  the  land 
claimed  or  to  show  cause  to  the  contrary  in  such  Court.  If,  however, 
the  lord  of  whom  the  lands  were  held  had  a  Court  and  refused  to  waive 
his  right  to  a  trial  therein,  the  writ  was  addressed  to  such  lord,  requiring 
him  to  do  justice  to  the  complainant  in  the  court  baron,  whence,  after 
an  ordinance  of  Henry  ii.  of  uncertain  date,  it  could  be  removed  by 
special  writs  into  the  County  Court,  and  thence  into  that  of  the  King. 
Originally  this  double  removal  was  only  permitted  upon  proof  of  a 
failure  of  the  court  baron  to  do  justice ;  but  in  later  times  it  became  a 
matter  of  course.  Still  later  it  was  always  made  returnable  in  the  first 
instance  in  the  King's  Court ;  a  waiver  of  his  right  by  the  lord  being 
.alleged  in  the  writ — quia  dominus  remisit  curiam  suam — an  allegation 
which  survives  in  the  English  form  of  the  writ  given  by  Blackstone. 

If  the  defendant  pleaded  that  he  had  a  better  title  than  the  claimant, 
the  only  mode  of  trial  in  the  period  between  the  Conquest  and  the  reign 
of  Henry  ii.  was  by  wager  of  battle,  a  custom  said  to  have  been  intro- 
duced by  William  i.  A  full  account  of  such  a  trial  is  given  in  Blackstone 
(vol.  iii.  pp.  338  e^  seq.).  It  was  presided  over  by  judges  of  the  Court  of 
Common  Pleas,  the  litigants  being  represented  by  their  champions,  who, 
after  swearing  to  the  truth  of  their  cause,  and  that  they  had  not  had 
recourse  to  sorcery,  "  whereby  the  law  of  God  may  be  abased  or  the 
law  of  the  devil  exalted,"  fought  within  the  lists  with  staves  an  ell  long. 
They  were  protected  by  coats  of  armour,  so  that  death  seldom  ensued. 
The  combatants  were  bound  to  fight  till  the  stars  appeared  in  the  evening, 
and  if  the  champion  of  the  occupier  still  held  his  ground,  judgment  was 
given  in  his  favour.  A  champion  who  voluntarily  yielded  was  accounted 
forsworn,  incompetent  thereafter  to  give  evidence  or  sit  as  a  juror,  and 
no  longer  a  liher  et  legalis  homo.  The  sanction,  therefore,  of  this  mode  of 
trial,  by  which,  in  Brae  ton's  judgment,  after  many  and  long  delays  jus 
vix  evincitur,  appears  to  have  been  twofold,  and  to  have  consisted  partly 
in  the  belief  that,  unless  impeded  by  magic,  victory  would  be  given  to 
the  champion  of  the  rightful  claimant  to  the  fee  simple,  and  partly  in 
reliance  on  the  oath  of  the  demandant's  champion,  who  was  in  a  responsible 
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sense  a  witness  of  the  truth  of  his  cause.  In  primitive  times,  when 
modern  methods  of  sifting  evidence  are  unknown  or  little  practised, 
distrust  is  naturally  felt  in  the  power  of  Courts  of  justice  to  elicit  the 
truth  from  witnesses,  and  superstitious  tests  survive  in  the  absence  of 
something  better  to  put  in  their  place.  An  example  of  this  feeling  is  to 
be  found  in  a  curious  passage  in  the  Assises  de  Jerusalem-,  c.  167,  in  which 
the  compiler,  after  describing  the  wager  of  battle  as  introduced  by  the 
Crusaders  in  the  East,  expresses  his  opinion  that  unless  witnesses  could 
be  challenged  for  their  testimony  in  cases  of  succession,  no  rightful  heir 
would  be  safe,  as  it  would  always  be  easy  to  suborn  two  persons  who 
would  perjure  themselves  for  money. 

The  last  recorded  instance  of  a  trial  of  a  writ  of  right  by  wager  of 
battle  appears  to  be  in  the  reign  of  Charles  i.  It  was  abolished  in  1819* 
by  59  Geo.  in.  c.  46. 

An  important  reform  was  instituted  in  the  reign  of  Henry  ii.,  by  an 
ordinance  which  gave  the  person  in  possession,  when  made  defendant 
to  such  a  writ,  the  option  of  a  trial  by  the  grand  assize,  in  place  of  the 
duel.  The  grand  assize  was  constituted  by  summoning  twelve  lawful 
(legates)  residents  in  the  neighbourhood  in  which  the  lands  were  situate, 
who  had  been  selected  by  four  knights  named  by  the  sheriff'.  These 
twelve  originally,  and  in  later  times  the  whole  sixteen,  formed  a  species 
of  jury.  They  were  called  recognitors,  and  the  trial  was  said  to  be  per 
recognitionem,  because  it  was  their  duty  to  declare  upon  oath  and  accord- 
ing to  their  knowledge  which  of  the  claimants  had  the  better  right  to 
the  land,  a  decision  which  was  binding  for  ever  as  between  the  parties 
and  their  heirs. 

A  full  report  of  the  trial  of  a  writ  of  right  by  a  grand  assize  is  to  be 
found  in  the  case  of  Davies  v.  Lowndes,  1835,  1  Bing.  N.  C.  597;  53 
R.  R.  266,  the  writ  having  been  issued  previous  to  the  abolition  of  such 
actions  in  1833.  The  forms  of  proceedings  under  a  writ  of  right  are 
set  out  in  Blackstone,  vol.  iii.  App.  I.  These  were  exceedingly  complex 
and  dilatory,  and,  as  already  stated,  only  applicable  to  estates  in  fee 
simple;  nor  was  even  the  grand  assize  a  competent  tribunal  for  the 
decision  of  vexed  questions  of  title.  The  other  class  of  real  actions, 
which  extended  to  all  freeholds,  and  claimed  possession  only,  was 
therefore  in  practice  generally  preferred. 

Possessory  actions,  by  which  rights  to  enter  into  possession  of  free- 
holds were  decided  without  prejudice  to  rights  of  ownership,  were 
commenced  by  various  writs,  of  which  the  writ  of  entry  was  of  the  most 
general  application.  It  took  many  forms,  according  to  the  circumstances 
of  the  plaintiff's  claim,  but  in  substance  required  the  person  in  possession 
either  to  deliver  up  the  lands  or  to  show  cause  in  the  King's  Court  to 
the  contrary,  the  allegation  against  him  being  that  he  had  wrongfully 
entered  into  possession,  an  issue  which  might  well  involve  questions  of 
the  respective  rights  of  ownership  of  the  parties.  It  was  accordingly 
said  by  some  of  the  earlier  authorities  to  savour  of  a  writ  of  right, 
but  in  later  times  was  treated  as  possessory.  In  point  of  antiquity 
modern  investigations  assign  to  it  a  more  recent  origin  than  writs  of 
assize. 

Writs  of  assize  are  said  to  have  been  so  called  because  they  enjoin 
the  sheriff,  among  other  things,  to  summon  twelve  free  and  lawful  men 
to  declare  upon  oath  the  truth  of  the  questions  put  to  them ;  and  such  a 
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tribunal  was  originally  called  an  assize  (Co.  Litt.  153&).  The  legal  mean- 
ings of  this  word  are,  however,  so  various,  including  an  ordinance  of  the 
aula  regis,  forms  of  action,  and  modes  of  trial,  that  the  derivation  of  the 
name  is  a  matter  of  some  uncertainty.  The  introduction  of  such  writs 
is  one  of  the  most  important  reforms  ever  effected  in  the  legal  procedure 
of  England,  inasmuch  as  it  not  only  established  the  supremacy  of  the 
King's  Court  throughout  the  kingdom,  but  paved  the  way  for  the  trial 
by  jury  of  civil  actions.  They  were  of  two  kinds — the  assize  of  novel 
disseisin,  and  the  assize  mort  d'aficestor.  The  former  were  probably 
instituted  by  an  ordinance  of  the  council  held  at  Clarendon  in  1166, 
when  justices  in  eyre  were  appointed  to  hold  assizes  throughout  the 
kingdom.  They  are  expressly  mentioned  ten  years  later  in  the  similar 
ordinance,  known  as  the  Assize  of  Northampton,  as  well  as  writs  of 
assize  mor^  d'ancestor,  which  were  then  apparently  for  the  first  time 
introduced  (see  Pollock  and  Maitland's  History  of  English  Laio,  2nd  ed., 
vol.  i.  bk.  i.  chap.  vi.). 

The  writ  of  novel  (i.e.  recent)  disseisin  was  a  speedy  and  summary 
remedy  to  enable  a  person  who  had  been  seised  of  a  freehold,  and  had 
been  dispossessed  unjustly  and  without  a  judgment,  to  recover  posses- 
sion. It  was  strictly  a  possessory  action,  the  defendant  being  practically 
excluded  from  disputing  the  petitioner's  title  to  the  land.  It  was 
brought  by  a  King's  writ  and  tried  before  a  justice  on  circuit  and  an 
assize  of  twelve  recognitors  summoned  from  the  neighbourhood.  If  the 
latter  found  the  issues  specified  in  the  writ — which  were  in  effect  the 
seisin  of  the  plaintiff  and  his  unjustifiable  disseisin  (within  the  limits  of 
time  presently  to  be  explained)  by  the  defendant — in  favour  of  the 
plaintiff,  he  got  judgment,  both  for  the  recovery  of  possession  and  for 
the  damages  caused  by  the  disseisin,  while  a  fine  to  the  sheriff  might  in 
addition  be  imposed  on  a  defendant  who  had  entered  with  force  and 
arms.  Eviction  by  the  high  hand,  without  recourse  to  legal  proceedings, 
appears  to  have  been  rife  at  this  period,  and  in  subsequent  reigns  actions 
of  this  kind  were  extremely  numerous.  There  was  always  a  limit  of 
time  within  which  the  disseisin  must  have  taken  place,  in  order  to 
entitle  a  complainant  to  this  remedy.  It  was  at  first  fixed  arbitrarily 
from  time  to  time  by  reference  to  such  events  as  the  King's  last  voyage 
to  Normandy,  or  return  to  England,  or  his  coronation,  or  to  a  particular 
year;  eventually  a  statutory  period  of  thirty  years  was  prescribed, 
within  which  the  wrongful  dispossession  must  have  taken  place  (32 
Hen.  VIII.  c.  2).  A  judgment  in  such  an  action  did  not  preclude  the 
parties  from  subsequent  proceedings  to  try  questions  of  title. 

Writs  of  assize  mort  d'ancestor  are  of  less  interest  and  importance. 
They  were  designed  to  provide  a  remedy  against  feudal  lords  or  other 
persons  who,  upon  the  death  of  a  freeholder,  took  possession  of  his  lands 
to  the  exclusion  of  the  rightful  heir.  They  propounded  two  questions 
only  for  determination  by  the  recognitors :  first,  whether  the  ancestor 
was  seised  in  fee  of  the  demesne  in  question  at  his  death ;  and  secondly, 
whether  the  demandant  was  the  lawful  heir.  Such  actions  were  there- 
fore inapplicable  to  property  not  held  in  fee  simple,  and  to  cases  where 
the  ancestor,  by  custom  of  the  place  or,  as  in  later  times,  by  statute,  was 
entitled  to  devise  such  property  by  will  (Blackstone,  vol.  iii.  p.  187). 
Under  these  writs  a  successful  demandant  was  put  into  possession, 
without   prejudice   to   proprietary   rights   or   questions   of  title;    and 
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damages  were  also  recoverable  after  the  year  1259.  Limitations  of 
time  were  prescribed  for  the  bringing  of  such  actions,  regulated  by 
ordinances  issued  from  time  to  time,  and  eventually  fixed  at  thirty 
years  by  the  Statute  of  Henry  viii.  mentioned  above.  The  early  writ 
was  available  only  to  heirs  closely  related  to  the  ancestor  (Brae.  lib.  xiii. 
c.  2,  3). 

Both  these  writs  of  assize  were  largely  resorted  to  for  a  considerable 
period,  but  in  course  of  time  they,  like  the  other  real  actions  which  have 
been  considered,  were  superseded  by  actions  of  ejectment,  which  originally 
extended  only  to  leasehold  interests,  and  were  adapted  to  claims  to  free- 
hold estates  by  the  interposition  of  a  collusive  or  fictitious  lease.  They 
were  eventually  abolished  by  3  &  4  Will.  iv.  c.  27,  s.  36  (see  as  to  writs 
of  assize  generally,  Pollock  and  Maitland,  History  of  English  Law^  2nd 
ed.,  vol.  ii.  bk.  ii.  pp.  46-74). 

(5)  Recovery  of  Leaseholds. — Before  the  thirteenth  century  a  lessee 
for  years  was  not  considered  to  have  any  estate  in  the  lands  let  to  him ; 
in  other  words,  he  had  no  rights  of  property,  but  merely  such  contractual 
rights  as  the  lease  conferred.  How  this  doctrine  came  to  find  favour 
with  the  early  lawyers  is  a  question  of  considerable  difficulty,  and  too 
abstruse  for  discussion  in  this  article.  One  theory  attributes  it  to  the 
influence  of  the  Roman  law  and  the  distinction  between  usufruct  and 
possession;  another  to  the  fact  that  the  benefit  and  burden  of  the 
covenants  of  the  lease  devolved  upon  the  personal  representatives. 
Blackstone's  explanation  that  the  firmarii  were  regarded  as  bailiffs 
liable  to  account  to  their  lords  for  the  profits  of  the  lands  rather  than 
as  proprietors  is  inconsistent  with  what  is  known  as  to  the  actual  con- 
ditions of  the  period  in  question ;  for  leases  of  large  estates  at  a  low 
rent,  upon  payment  of  a  premium,  and  for  terms  of  considerable  length, 
appear  to  have  existed  at  an  early  date.  Whatever  the  origin  of  this 
doctrine  of  the  inferiority  of  leasehold  interests,  it  has  left  its  mark  upon 
the  classification  of  property,  according  to  which  leaseholds  for  years 
rank  as  chattels,  and  devolve  upon  the  executors  or  administrators  of 
a  deceased  lessee  as  part  of  his  personal  estate. 

The  immediate  result  to  a  termor  {i.e.  a  person  entitled  only  for  a 
term  of  years)  was  that  if  he  were  ousted  by  his  landlord  during  the 
term,  his  only  remedy  was  for  breach  of  the  covenants  expressed 
or  implied  in  his  lease.  In  such  an  action  he  could  recover  not 
only  damages,  but,  by  what  was  in  effect  a  decree  for  specific  perform- 
ance, restitution  of  the  premises  for  the  residue  of  the  term.  If, 
however,  he  was  ousted  by  a  stranger,  although  he  could  still  recover 
damages  against  his  lessor,  he  had  no  remedy  for  the  recovery  of  the 
premises,  inasmuch  as  an  action  of  covenant  would  not  lie  against  a 
stranger,  nor  even  against  the  lessor's  assigns.  And  in  the  King's 
Court,  at  any  rate,  he  does  not  appear  to  have  been  entitled  to  maintain 
an  action  of  trespass  to  land  in  early  times. 

To  obviate  these  defects  in  the  law  a  new  writ  was  invented  towards 
the  middle  of  the  thirteenth  century,  known  as  quare  ejecit  infra  ter- 
minum.  It  was  intended,  as  appears  from  Bracton,  in  a  passage  which 
clearly  recognises  the  justice  of  a  termor's  claims  to  proprietary  rights, 
to  give  him  a  right  to  recover  both  damages  and  the  residue  of  his  term 
against  anyone  who  wrongfully  ejected  him  (Bracton,  lib.  iv.  c.  36,  a 
statement  formerly  thought  to  refer  to  the  writ  de  ejectione  firmce,  a  form 
of  action  unknown  in  Bracton's  time ;  see  Pollock  and  Maitland,  Hist. 
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Eng.  Law,  2nd  ed.,  vol.  ii.  p.  109).  These  expectations  were,  however, 
disappointed,  as  it  was  held  only  to  lie  against  the  lessor  or  purchasers 
from  him ;  and  the  first  remedy  against  every  manner  of  ejector  to  which 
a  termor  was  admitted  was  the  action  of  damages  for  trespass  to  land, 
quare  clausuvi  /regit.  The  date  at  which  a  lessee  for  years  was  first  held 
to  be  a  competent  plaintiff  in  such  an  action  is  not  precisely  known,  but 
according  to  the  authority  last  cited  it  was  probably  towards  the  end  of 
the  thirteenth  century. 

Apparently  about  the  same  time  a  new  writ  of  trespass,  specially 
adapted  to  the  grievances  of  ejected  termors,  was  introduced.  This  was 
known  as  the  writ  de  ejectione  firmce,  or  trespass  in  ejectment,  and  was 
the  foundation  of  the  modern  action  of  ejectment.  Originally  it  entitled 
a  plaintiff  to  damages  only,  and  it  is  on  record  that  the  Court  in  the 
sixth  year  of  Eichard  II.  agreed  that  this  was  still  the  law,  and  that  a 
plaintiff  must  bring  an  action  of  covenant  in  order  to  recover  his  term. 
It  has  been  a  matter  of  controversy  at  what  precise  date  the  law  was 
altered  in  this  respect ;  but  in  the  reign  of  Henry  vii.,  if  not  before, 
it  was  adjudged  that  in  ejectione  firmce,  although  against  a  stranger  to 
the  lease,  a  termor  could  recover  so  much  of  his  term  as  was  still  to 
come  (see  authorities  cited  in  Doe  v.  Errington,  1834,  1  Ad.  &  E.  730, 
note  at  p.  756  ;  40  K.  K.  415).  In  this  manner  his  rights  of  property 
at  length  obtained  complete  legal  recognition,  and  this  action  became 
what  was  called  a  mixed  action,  combining  a  personal  remedy  in  damages 
with  the  recovery  of  the  land.  From  expulsion  through  a  judgment 
suffered  by  his  lessor  in  a  collusive  action  brought  by  a  stranger  he  was 
afterwards  protected  by  Statute  21  Henry  viii.  c.  15,  which  enabled 
termors — even  where  their  leases  were  not  under  seal — to  falsify  or 
avoid  fraudulent  recoveries,  to  which  they  were  not  privy,  in  the  same 
way  as  tenants  of  freeholds. 

(c)  Actions  of  Ejectment. — In  course  of  time  the  greater  convenience 
and  expedition  of  actions  of  ejectment,  as  compared  with  possessory 
actions,  induced  claimants  of  freehold  estates  to  resort  to  the  former 
remedy ;  but  as  this  was  applicable  only  to  leasehold  interests,  it  was 
necessary  as  a  preliminary  to  grant  a  lease  to  someone  who  was  willing 
to  become  the  nominal  plaintiff.  And,  inasmuch  as  the  granting  of  a 
lease  by  a  person  out  of  possession  was  deemed  to  offend  against  the 
law  prohibiting  maintenance,  the  freeholder  was  obliged  formerly  to 
enter  upon  the  lands  claimed,  and  there  deliver  a  lease  under  seal  to 
some  lessee,  who  remained  upon  such  lands  until  ejected,  either  by  the 
occupier  or  by  someone  employed  for  the  purpose  by  the  claimant. 
After  these  preliminary  steps  of  lease,  entry  and  ouster  had  been  taken, 
the  lessee  brought  ejectment,  and  if  successful  in  establishing  the  title 
of  the  real  claimant*  to  grant  a  lease  at  the  time  of  the  demise,  he  in  the 
result  recovered  possession  on  his  behalf.  The  original  defendant  in 
such  actions  was  necessarily  the  person  who  had  ousted  the  plaintiff, 
and  if  he  were  some  one  other  than  the  person  in  possession  (or,  as  it 
was  termed,  a  casual  ejector),  notice  of  the  action  must  have  been  given 
to  the  tenant  in  possession,  and  if  he  so  desired,  he  would  have  been 
made  a  defendant. 

An  important  reform  in  this  cumbrous  procedure  consisted  in  the 
abolition  of  the  three  preliminary  steps  by  compelling  the  person  in 
possession  to  admit  them  as  a  condition  of  his  being  let  in  to  defend. 
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This  is  spoken  of  as  the  new  practice  in  ejectment  in  a  legal  notebook 
published  in  1657  (Style's  Fracticale  Regestrum),  and  is  commonly 
attributed  to  Chief  Justice  Rolle,  author  of  Rolle's  Abridgment,  and 
Chief  Justice  in  the  time  of  the  Commonwealth.  It  was  effected  in  the 
following  way : — The  action  was  commenced  against  a  fictitious  person, 
sued  as  casual  ejector,  by  a  declaration  which  alleged  a  lease  to  the 
plaintiff  by  the  real  claimant  and  the  plaintiff's  entry  and  ouster  by  the 
defendant.  This  was  served  upon  the  person  in  possession,  and  was 
accompanied  by  a  friendly  warning  from  the  nominal  defendant,  that  he 
would  not  defend  the  action,  and  that  the  occupier  would  be  turned  out 
of  possession  unless  he  appeared  to  defend.  If  he  so  appeared  within 
the  prescribed  time,  it  was  made  a  condition  of  his  being  substituted  for 
the  fictitious  defendant,  that  he  should  assent  to  a  rule  of  Court  binding 
him,  upon  the  trial  of  the  issues,  to  confess  the  lease,  entry,  and  ouster, 
and  insist  upon  his  title  only.  If  he  did  not  appear  to  defend  within 
the  time  limited,  he  was  liable  to  be  turned  out  of  possession  under  the 
judgment  thereupon  signed  against  the  original  defendant.  The  pretended 
lessee  was  at  first  an  existing  person,  but  in  the  course  of  practice 
came  to  be  as  fictitious  as  the  lease,  so  that  eventually  ejectment  took 
the  form  of  an  action  by  Doe,  upon  the  demise  of  A.  B.  (the  real 
claimant),  against  Eoe  (the  casual  ejector),  for  whom  the  person  in 
possession  was  substituted  if  he  entered  into  the  consent  rule. 

It  will  be  seen  that  by  this  device  title  was  expressly  made  an  issue, 
and  indeed  the  only  issue,  so  that  a  comparatively  simple  and  rapid 
process  for  the  trial  of  such  questions  was  at  length  established.  In 
Eolle's  time,  however,  it  was  still  recognised  that  in  an  action  of  ejectione 
Jirmce,  title  to  land  was  only  tried  collaterally,  and  a  judgment,  there- 
fore, was  not  final,  the  plaintiff  being  at  liberty  to  bring  a  second  action 
if  judgment  were  given  against  him  in  the  first  (Style's  Pract.  Beg., 
pp.  108  et  seq.).  In  later  times  a  judgment  in  ejectment  came  to  be 
treated  as  conclusive  between  the  parties  as  to  the  title  on  the  day  of 
the  demise.  Although  in  principle  it  was  of  course  unnecessary  for  one 
who  merely  claimed  a  leasehold  interest  to  execute  a  lease  to  a  nominal 
plaintiff,  the  convenience  of  this  form  of  action  led  to  its  general  adoption, 
irrespective  of  the  nature  of  the  estate  claimed. 

In  cases  of  vacant  possession  it  was  still  necessary  for  a  claimant  to 
the  freehold  to  prove  the  lease,  entry  and  ouster,  as  well  as  his  title  on 
the  day  of  the  demise. 

A  landlord's  right  to  defend  the  possession  of  his  lands  against  actions 
of  ejectment  to  which  he  was  not  originally  made  a  party,  was  always 
carefully  protected;  and  by  11  Geo.  ii.  c.  19,  s.  12,  a  tenant,  when  served 
with  a  declaration  in  ejectment,  was  required  to  give  notice  of  it  to  his 
landlord,  under  penalty  of  paying  three  years'  rent. 

The  damages  awarded  in  this  action  were  in  Blackstone's  time  as 
a  rule  merely  nominal,  and  for  the  recovery  of  mesne  profits  it  was 
the  practice  to  bring  a  subsequent  action  of  trespass  to  land  in  the 
name  either  of  the  nominal  plaintiff  or  of  the  real  claimant.  In  either 
case  the  defendant  was  estopped  by  the  previous  judgment  from  disputing 
the  title  of  the  plaintiff*  as  from  the  date  of  the  fictitious  demise  alleged 
in  the  declaration  in  ejectment. 

The  whole  of  this  procedure  was  in  its  turn  superseded  by  the  more 
simple  form  of  action  prescribed  by  the  Common  Law  Procedure  Act, 
1852,  15  &  16  Vict.  c.  76.     This  was  commenced  by  a  writ  of  ejectment. 
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addressed  to  the  persons  in  possession  by  name,  and  to  all  others  entitled 
to  defend  the  possession  of  the  property  in  dispute.  It  set  forth  that 
the  plaintiff  claimed  to  be  entitled  thereto,  and  to  eject  all  other  persons 
therefrom,  and  that  in  default  of  appearance  by  such  of  the  defendants 
as  denied  the  plaintiff's  title,  they  would  be  turned  out  of  possession. 
Upon  appearance  being  entered  an  issue  was  at  once  made  up  without 
pleadings,  and  thus  the  question  of  title  was  directly  raised  by  a  real 
action,  applicable  alike  to  freeholds  and  leaseholds,  and  without  the 
introduction  of  personal  causes  of  action,  such  as  ouster  and  trespass. 
The  plaintiff,  if  successful,  got  judgment  for  the  recovery  of  possession 
of  the  land  simply,  and  not,  as  previously,  for  the  recovery  "  of  his  term 
yet  to  come."  If  the  suit  were  one  by  a  landlord  against  a  tenant,  the 
former  was  entitled  at  the  trial,  after  proving  his  title,  to  set  up  a  claim 
to  mesne  profits  from  the  date  of  the  expiration  of  the  tenant's  interest 
(s.  214).  This,  however,  was  optional,  and  he  might  still  resort  to 
a  subsequent  action  in  trespass  for  the  recovery  of  such  profits  as 
damages  (s.  218).  In  other  cases  this  was  the  only  course  open  to  a 
plaintiff,  inasmuch  as,  apart  from  statute,  possession  by  the  plaintiff  was 
essential  to  the  maintenance  of  an  action  of  trespass  to  land.  The 
defendant,  in  a  subsequent  action  for  mesne  profits,  was  estopped  by  the 
previous  judgments  from  disputing  the  plaintiff's  title  at  the  date  of  the 
writ  of  ejectment  {Harris  v.  Midkern,  1875,  1  Ex.  D.  31);  and  it  was 
deemed  to  relate  back  to  the  time  when  the  legal  right  to  enter  first 
accrued  (see  Ocean  Accident  Corporation  v.  Ilford  Gas  Co.,  [1905]  2  K.  B. 
493). 

In  addition  to  rules  of  procedure,  which  are  now  obsolete,  and  do  not 
call  for  notice  here,  the  Act  in  question  contains  various  provisions  still 
in  force,  regulating  such  actions  when  brought  by  a  landlord  against  his 
tenant,  and  especially  those  which  are  founded  upon  non-payment  of  rent. 
These  will  be  noticed  hereafter  when  dealing  with  actions  by  landlords. 

Action  in  the  High  Court  of  Justice. 

The  form  of  action  for  recovery  of  land  was  once  more  changed  by 
the  rules  made  under  the  Judicature  Act,  and  it  is  now  commenced  by 
an  ordinary  writ  of  summons,  followed  by  pleadings  and  other  proceed- 
ings, for  the  most  part  like  those  in  other  actions.  Some  distinctive 
features,  however,  are  still  to  be  found.  In  some  cases  these  are  common 
to  all  actions  of  ejectment,  and  in  others  peculiar  to  those  brought  by  a 
landlord  against  his  tenant.  It  will  be  convenient  to  consider,  in  the 
first  place,  those  matters  which  apply  to  ejectment  generally,  and  to 
notice  subsequently  those  which  only  arise  where  the  relationship  of 
landlord  and  tenant  has  existed  between  the  parties. 

In  order  to  constitute  an  action  one  for  the  recovery  of  land  within 
the  meaning  of  the  present  rules,  it  is  necessary  that  possession  should 
be  claimed ;  it  is  thus  distinguished  from  actions,  such  as  were  main- 
tainable in  Courts  of  equity  before  the  Judicature  Acts,  in  which  it  is 
merely  sought  to  obtain  a  declaration  of  the  plaintiff's  title  (Gledhill  v. 
Himter,  1880,  14  Ch.  D.  492). 

Parties. — In  order  to  maintain  an  action  of  ejectment — as  it  is  still 
commonly  called — a  plaintiff  must  be  entitled  to  immediate  entry  and 
possession.  Formerly  he  must  have  had  a  legal  right,  inasmuch  as 
Courts  of  equity  did  not  entertain  such  actions ;  but  since  the  fusion 
of  law  and  equity,  and  the  recognition  of  equitable  titles  and  estates  in 
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every  Court,  he  may  rely  upon  an  equitable  title  {General  Finance,  etc., 
Go.  V.  Liberator  Society,  1878,  10  Ch.  D.  24,  2>er  Jessel,  M.R.).  But  in 
such  a  case  he  must  fulfil  the  requirements  of  equity  practice,  and  make 
the  person  in  whom  the  legal  estate  is  vested  a  party  to  the  action 
{Allen  V.  Woods,  1893,  68  L.  T.  143). 

Another  instance  in  which  a  change  has  been  effected  is  that  of  a 
mortgagor  who,  having  parted  with  the  legal  estate,  could  not  bring 
ejectment  at  common  law  otherwise  than  in  the  name  of  the  mortgagee, 
except  perhaps  where  the  mortgage  deed  contained  a  re-demise  to  the 
mortgagor  for  a  term  not  yet  expired  (Cole,  Ejectment,  81).  Now,  by 
the  Judicature  Act,  1873,  s.  25  (5),  a  mortgagor,  entitled  for  the  time 
being  to  the  possession  of  land,  as  to  which  no  notice  of  his  intention 
to  take  possession  or  enter  into  the  receipt  of  rents  or  profits  has  been 
given  by  the  mortgagee,  may  bring  ejectment  in  his  own  name,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person.  This,  however,  does  not  confer  upon  a 
mortgagor  in  possession  of  land  held  by  a  tenant  on  a  lease  created 
before  the  mortgage  rights  of  re-entry  or  forfeiture  which  he  did  not 
previously  possess ;  he  must  be  already  entitled  to  possession  before  he 
can  take  advantage  of  the  sub-section  {Matthews  v.  Usher,  [1900]  2  Q.  B. 
535).  Whether  in  the  case  of  a  lease  made  since  1881  such  a  mortgagor 
can  claim  to  enforce  conditions  of  re-entry  as  a  person  entitled  for  the 
time  being  to  the  income  of  the  land  within  the  meaning  of  the  Con- 
veyancing Act,  1881,  s.  10,  is  a  point  which  hitherto  appears  to  have 
escaped  judicial  notice  {e.g.  Molyneux  v.  Richards,  [1906]  1  Ch.,  at  p.  43). 

The  rights  of  an  heir-at-law  or  devisee  of  real  estate  to  bring  eject- 
ment are  modified,  in  important  respects,  by  the  first  part  of  the  Land 
Transfer  Act,  1897,  60  &  61  Vict.  c.  65.  Hitherto,  while  chattel  interests 
in  land  devolved  upon  the  personal  representatives,  estates  of  freehold 
passed,  immediately  upon  the  death  of  the  ancestor,  to  the  heir  or 
devisee.  The  above  Act  declares  that  where  real  estate  is  vested  in 
any  person,  without  a  right  in  any  one  to  take  by  survivorship,  it  shall, 
upon  his  death,  vest  in  his  executors  or  administrators  as  if  it  were  a 
chattel  real  vesting  in  them,  notwithstanding  any  testamentary  dis- 
position (s.  1).  This  applies  only  in  cases  of  death  after  the  commence- 
ment of  the  Act,  which  came  into  operation  on  the  1st  January  1898. 
The  expression  "  real  estate  "  includes  equitable  estates  not  only  in  free- 
hold lands,  but  also  in  lands  of  copyhold  tenure  or  customary  freehold, 
because  equitable  estates  may  be  conveyed  without  any  act  of  the  lord 
of  the  manor,  and  are  therefore  excepted  from  sec.  4  (1)  {In  re  Somerville 
and  Turners  Contract,  [1903]  2  Ch.  583).  In  order  to  complete  the  legal 
title  of  any  person  entitled  as  heir,  devisee,  or  otherwise,  there  must  be 
a  conveyance  of  the  land  to  him  by  such  representatives,  or  an  assent 
by  them  to  the  devise.  The  effect  of  this  legislation  upon  the  course  of 
litigation  for  recovery  of  land,  especially  in  the  interval  between  the 
death  and  the  conveyance  or  assent,  is  not  free  from  doubt.  The  period 
of  one  year  from  the  death  of  the  owner  is  allowed  for  administration, 
after  which  a  person  entitled  to  land  may  apply  to  the  Court  to  order 
that  a  conveyance  be  made  to  him  (s.  3).  Before  assent  to  a  devise  or 
conveyance  to  an  heir  or  devisee  the  representatives  are  to  hold  the 
real  estate  as  trustees  for  the  persons  by  law  beneficially  entitled  thereto 
(s.  2  (1)).  It  seems  reasonably  clear  that  before  such  assent  or  convey- 
ance the  personal  representatives  may  maintain  ejectment  in  respect 
of  lands  vested  in  them  for  the  time  being  (s.  2  (2)).     How  far  those 
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beneficially  entitled  will  be  held  competent,  in  virtue  of  their  equitable 
estates,  to  bring  such  actions  by  joining  the  personal  representatives  as 
co-defendants  with  the  occupiers  remains  to  be  seen,  and  difficulties  in 
practice  are  likely  to  arise  where  conflicting  claims  to  a  conveyance  as 
heir  or  devisee  are  set  up.  After  assent  or  conveyance,  devisees  of  free- 
holds or  heirs-at-law  will,  as  it  seems,  be  the  proper  plaintiffs,  being  in 
an  analogous  position  to  legatees  of  leaseholds  before  the  Act,  to  whose 
legacies  the  executors  or  administrators  had  assented  {Doe  v.  <3-uy,  1802, 
3  East,  120).  The  rule  as  to  leasehold  interests  is  that  the  executors 
of  a  termor  may  bring  ejectment  if  they  have  not  assented  to  a  bequest 
(if  any)  of  the  property;  and  they  may  commence  the  action  before 
probate  so  long  as  it  is  obtained  before  trial.  Administrators,  on  the 
other  hand,  are  not  entitled,  under  similar  circumstances,  to  sue  before 
letters  of  administration  have  been  granted ;  but  they  may  claim  posses- 
sion as  from  any  day  subsequent  to  the  death  of  the  intestate  (Cole, 
Ejectment,  533;  cp.  In  the  Goods  of  Prijse,  [1904]  P.  301). 

An  infant  is  a  competent  plaintiff  in  ejectment  {Howard  v.  Lord 
Shrewsbury,  1874,  L.  R.  17  Eq.  378). 

Persons  of  unsound  mind,  so  found,  may  bring  ejectment  by  their 
committees ;  while,  if  not  so  found  by  inquisition,  they  may  sue  by  a 
next  friend.  But  in  the  latter  case  the  action  is  liable  to  be  stayed  if 
the  Court  should  be  of  opinion  that  it  is  not  beneficial  to  the  lunatic 
{Waterhouse  v.  Worsnop,  1888,  59  L.  T.  140). 

A  person  in  actual  possession  of  land  is,  in  the  absence  of  evidence 
to  the  contrary,  assumed  to  be  the  owner  of  the  fee  (  Wallen  v.  Forrestt, 
1872,  L.  R.  7  Q.  B.  239),  while  in  the  county  of  Kent  the  presumption 
is  in  favour  of  the  custom  of  gavelkind  ( Weeks  v.  Birch,  1893,  69  L.  T. 
759,  per  Charles,  J.).  But  the  case  of  a  plaintiff  who  was  in  possession 
before  the  defendant  is  very  different  from  that  of  one  who  has  never 
been  in  possession  and  must  therefore  in  the  fullest  sense  recover  on 
the  strength  of  his  own  title.  The  limits  within  which  a  defendant  may 
plead  Q,jus  tertii — or,  in  other  words,  set  up  that  the  legal  title  to  posses- 
sion is  outstanding  in  some  person  other  than  either  the  plaintiff  or  the 
defendant — have  occasioned  considerable  diversity  of  opinion.  In  an 
important  recent  decision  the  Privy  Council  disapproved  the  doctrine 
of  a  much-canvassed  case  {Doe  v.  Barnard,  1849,  13  Q.  B.  945 ;  78  E.  E. 
564),  that  if  a  person  who  has  only  a  possessory  title  to  land  be  sup- 
planted by  another  and  bring  ejectment,  he  must  fail  if  this  infirmity 
appear  in  the  course  of  his  own  evidence  {Perry  v.  Clissold,  [1907]  A.  C. 
73).  A  title  which  is  bad  against  the  rightful  owner  may  be  good 
against  a  subsequent  intruder. 

And  although  there  is  no  presumption  that  a  person  who  died  long 
ago  left  issue  or  to  the  contrary,  yet  a  plaintiff's  duty  to  prove  the 
extinction  of  superior  lines  of  descent  from  the  ancestor  through  whom 
he  himself  claims  is  relative  to  the  difficulty  and  possibility  in  each  case 
of  obtaining  such  evidence  {Greaves  v.  Greenwood,  1877,  2  Ex.  D.  289 ; 
cp.  In  re  Jackson,  [1907]  2  Ch.  354).  Negative  evidence,  such  as  the 
failure  to  discover  any  representative  of  the  elder  branch  by  advertise- 
ment or  inquiries,  though  not  of  course  conclusive,  is  proper  to  be 
submitted  to  a  jury. 

The  proper  defendants,  under  the  Common  Law  Procedure  Act, 
1852,  were  the  persons  in  actual  possession  to  whom  the  writ  was 
directed  by  name  (s.  168).  Under  the  existing  practice  this  is  no  longer 
compulsory,  though  in  the  majority  of  cases  convenient  and  proper ;  so 
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that  a  landlord,  for  instance,  may  at  his  election  sue  either  his  immediate 
lessee  or  a  sub- tenant  in  occupation,  or  both  {Minet  v.  Johnson^  1890, 
63  L.  T.  507).  If  the  property  claimed  is  occupied  by  numerous  sub- 
tenants, it  may  often  be  convenient  to  sue  the  immediate  lessee  and 
give  notice  of  the  writ  to  each  occupier.  And  costs  incurred  in  making 
them  defendants  are  liable  to  be  disallowed  if  the  object  of  the  proceed- 
ings can  be  attained  by  an  action  against  the  lessee  or  assignee  of  the 
lease  alone,  as  may  happen  where  the  ground  of  action  is  a  forfeiture 
{Geen  v.  Herring,  [1905]  1  K.  B.  152). 

Joinder  of  Causes  of  Action. — The  only  causes  of  action  which,  with- 
out leave,  may  be  joined  with  an  action  for  recovery  of  land,  are  claims 
for  mesne  profits,  or  arrears  of  rent,  or  double  value  in  respect  of  the 
premises  claimed,  or  any  part  thereof,  and  damages  for  breach  of  any 
contract  under  which  the  same  are  held,  or  for  any  wrong  or  injury  to 
them  (Order  18,  r.  2).  An  action  for  foreclosure  or  redemption,  in  which 
an  order  for  delivery  of  possession  is  asked  for  (after  the  order  for  fore- 
closure or  redemption  has  been  made  absolute),  is  expressly  declared  not 
to  be  within  this  rule.  And  it  has  recently  been  held  that  a  plaintiff 
may,  without  leave,  claim  immediate  possession  if  a  mortgage  impeached 
by  him  should  be  held  invalid,  and,  in  the  alternative,  possession  upon 
payment  of  what  should  be  found  to  be  due  under  it,  if  it  should  be 
upheld  {Hunt  v.  Worsfold,  [1896]  2  Ch.  224).  Claims  to  relief  which 
merely  lead  up,  or  are  ancillary,  to  the  recovery  of  possession  are  not 
causes  of  action  within  the  meaning  of  the  restriction:  for  example, 
claims  for  a  declaration  of  the  plaintiff's  title,  for  a  receiver,  an  account 
of  rents  and  profits,  and  an  injunction  against  the  receipt  of  them  by 
the  defendant  {Gledhill  v.  Hunter,  1880,  14  Ch.  D.  492).  In  the  same 
way,  where  damages  for  acts  done  in  contravention  of  a  lease  were 
claimed,  in  addition  to  recovery  of  possession,  it  was  held  that  a  claim 
for  an  interlocutory  injunction  against  the  continuance  of  such  acts 
might  be  included  as  ancillary  to  the  claim  for  damages,  though  possibly 
the  rule  would  have  been  infringed  had  a  perpetual  injunction  been 
asked  for  {Bead  v.  Wotton,  [1893]  2  Ch.  171).  A  perpetual  injunction 
against  interference  witli  the  plaintiff's  quiet  enjoyment  may,  however, 
according  to  another  decision,  be  claimed  without  leave  {Kendrick  v. 
Boherts,  1882,  46  L.  T.  59). 

Where  leave  is  required,  the  proper  course  is  to  apply  at  chambers 
ex  parte  before  the  issue  of  the  writ.  After  service,  however,  the  Court 
has  jurisdiction  to  give  leave  under  Order  18,  r.  2,  as  well  as  under  the 
general  power  of  the  Court  to  relax  rules  of  practice,  a  power  which  can 
only  be  used  in  special  cases  {Lloyd  v.  Great  Western  Dairies  Co.,  [1907] 
2  K.  B.  727,  per  Buckley,  L.J.,  explaining  Pilcher  v.  Hinds,  1879,  11  Ch.  D. 
905).  If  a  claim  is  improperly  joined,  the  writ  should  be  amended,  as 
it  has  been  held  that  it  is  not  sutticient  merely  to  omit  the  unwarranted 
cause  of  action  in  the  statement  of  claim  {Wilmott  v.  Freehold  House 
Property  Co.,  1884,  51  L.  T.  552).  Where  the  writ  as  originally  issued 
is  in  compliance  with  the  rule,  but  it»  is  subsequently  desired  to  add  a 
claim  for  the  joinder  of  which  leave  is  requisite,  this  may  be  granted  as  a 
matter  of  discretion  {Bushhrooke  v.  Farley,  1885,  54  L.  J.  Ch.  1079).  That 
the  proposed  amendment  practically  sets  up  a  new  case,  or  is  asked  for 
after  unreasonable  delay,  are  grounds  for  refusal  {Clark  v.  Wray,  1885, 
31  Ch.  D.  68). 

Among  the  claims  which  a  plaintiff,  by  applying  at  the  proper  time 
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has  obtained  leave  to  join  in  an  action  for  the  recovery  of  land  are  the 
following : — Recovery  of  personal  estate  comprised  in  the  same  instru- 
ment as  the  land ;  the  delivery  up  of  a  deed  relating  to  it ;  an  injunction 
against  the  defendant  receiving  the  rents,  and  damages  for  trespass 
to  the  land  and  for  assault  {Cook  v.  Enchmarcli,  1876,  2  Ch.  D.  Ill ; 
Dennis  v.  Crompton,  1882,  W.  N.  p.  121). 

A  defendant  who  objects  to  a  misjoinder  should  apply  by  summons 
at  chambers.  Such  misjoinder  has,  after  some  divergence  of  opinion, 
been  decided  to  be  an  irregularity,  the  right  to  object  to  which  is  waived 
by  taking  other  steps  in  the  action  after  notice  (Order  70,  r.  2  ;  Lloyd  v. 
Great  Western  Dairies  Co.,  supra).  And  entering  an  unconditional 
appearance  would  appear  to  be  a  waiver  under  the  rule  in  question 
(Miolckern  v.  Doerks,  1884,  53  L.  J.  Q.  B.  526).  A  counterclaim  for 
recovery  of  land  is  subject  to  the  regulations  prescribed  by  the  rule 
under  consideration  (Compton  v.  Preston,  1882,  21  Ch.  D.  138). 

It  must  also  be  borne  in  mind  that  a  writ  for  recovery  of  posses- 
sion is  not  an  exercise  of  a  power  of  re-entry  unless  it  amounts  to 
an  unequivocal  demand,  and  the  joinder  therefore  of  a  claim  consistent 
only  with  the  continuance  of  the  lease,  as  for  an  injunction  against 
breaches  of  a  covenant  for  proper  working  of  a  mine  may  destroy  its 
efficacy  {Moore  v.  Ullcoats  Mining  Co.,  [1908]  1  Ch.  575).  In  this  case 
an  opinion  was  expressed  arguendo  that  claims  for  interlocutory  relief 
ought  not  to  be  specified  in  the  indorsement. 

Service. — The  rules  as  to  service  are  for  the  most  part  the  same  as  in 
other  actions,  except  that  special  provision  is  made  for  cases  of  vacant 
possession.  In  such  a  case  the  writ  in  an  action  to  recover  land  may, 
when  service  cannot  otherwise  be  effected,  be  served  by  posting  a  copy 
upon  the  door  of  the  dwelling-house  or  other  conspicuous  part  of  the 
property  (Order  9,  r.  9).  An  order  that  such  service  shall  be  good  and 
sufficient  must  be  obtained  by  application  at  chambers,  either  before  the 
affixing  of  the  writ  or  subsequently,  in  order  to  entitle  the  plaintiff  to 
sign  judgment  if  there  should  be  default  of  appearance.  Judgment  in 
such  a  case  is  limited  to  possession  of  the  land,  and  cannot  be  signed  for 
arrears  of  rent  or  other  claims. 

Substituted  service,  as  by  leaving  a  copy  of  the  writ  at  the  premises 
claimed,  and  advertising  or  otherwise  as  may  seem  just,  will,  in  proper 
cases,  where  personal  service  cannot  be  effected,  be  ordered  under 
Order  9,  r.  2  {Crane  v.  Jidlion,  1876,  2  Ch.  D.  220).  For  this,  however, 
it  is  necessary  that  the  defendant  should  be  within  the  jurisdiction 
when  the  writ  is  issued,  unless  he  has  gone  abroad  for  the  express 
purpose  of  evading  service ;  for  a  writ  for  service  out  of  the  jurisdiction 
can  only  be  issued  by  leave  of  a  judge  {Wilding  v.  Bean,  [1891]  1  Q.  B. 
100 ;  Jay  v.  Budd,  [1898]  1  Q.  B.  12).  This  may  be  allowed,  among 
other  cases,  where  the  whole  subject-matter  of  the  action  is  land  situate 
within  the  jurisdiction  (with  or  without  rents  and  profits),  or  where  any 
act,  deed,  will,  contract,  obligation,  or  liability  affecting  land  or  here- 
ditaments situate  within  the  jurisdiction  is  sought  to  be  construed, 
rectified,  set  aside,  or  enforced  in  the  action  (Order  11,  r.  1  {a)  and  (&)). 
Application  for  leave  is  made  ex  parte,  and,  if  granted,  the  defendant 
upon  being  served  may  apply  by  summons  at  chambers  to  set  aside  the 
order  and  service.  Both  applications  must  be  made  to  a  judge,  and 
in  either  case  an  appeal  from  his  decision  lies  to  the  Court  of  Appeal, 
if  leave  to  appeal  be  obtained  {Black  v.  Dawson,  [1895]  1  Q.  B.  848). 
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Appearance. — Any  person  appearing  to  a  writ  for  recovery  of  land 
may  limit  his  appearance  to  a  part  only  of  the  property  mentioned  in 
the  writ  (Order  12,  r.  28).  A  person  not  named  as  a  defendant  may 
obtain  leave  to  appear  and  defend  by  applying  ex  parte  at  chambers  upon 
an  affidavit  that  he  is  in  possession  of  the  land  claimed,  either  by  himself 
or  his  tenant. 

In  the  latter  case  he  must  state  in  his  appearance — in  the  event 
of  leave  being  granted — that  he  appears  as  landlord.  In  all  cases  of 
appearance  by  leave  the  parties  so  appearing  must  give  notice  forthwith 
to  the  plaintiffs  solicitor,  and  will,  in  all  subsequent  proceedings,  be 
named  as  defendants  to  the  action  (Order  12,  rr.  25-27).  The  plaintiff 
may  then  apply  that  any  such  appearance  be  set  aside,  and  the  question 
at  issue  upon  such  an  application  is  whether  the  new  defendant  is  in 
possession  within  the  meaning  of  the  rule.  The  danger  against  which  it 
is  intended  to  protect  an  owner  of  land  is  obviously  a  real  one,  because, 
apart  from  the  risk  of  collusion,  a  tenant  may  frequently  be  indifferent 
or  not  averse  to  eviction  from  the  demised  premises.  Various  pro- 
visions have  therefore  from  time  to  time  been  in  force  for  the  prevention 
of  judgments  in  ejectment  behind  the  back  of  persons  beneficially  entitled 
to  or  interested  in  the  property.  The  present  rule  is  reproduced  from 
the  Common  Law  Procedure  Act,  1852,  s.  172.  Persons  in  actual 
possession,  if  not  named  in  the  writ,  are,  as  a  matter  of  course,  entitled 
to  take  advantage  of  it  (Minet  v.  Johnson,  1890,  63  L.  T.  507). 

There  are  but  few  decisions  hitherto  reported  as  to  the  construction 
to  be  put  upon  the  words  "  possession  ...  by  his  tenant."  Leave  to 
appear  has  been  refused  to  a  mortgagee  of  the  defendant's  lease,  in 
the  absence  of  an  attornment  clause  (Mills  v.  Griffiths,  1876,  45  L.  J. 
Q.  B.  771);  but  this  appears  to  be  scarcely  consistent  with  a  later 
decision,  which  conceded  to  such  a  mortgagee  the  right  to  have  a  judg- 
ment by  default  against  the  lessee  set  aside,  and  to  defend  in  his  name 
(Jacques  v.  Harrison,  1884,  12  Q.  B.  D.  165).  An  equitable  tenant  for 
life  in  receipt  of  the  rents  and  profits  has  been  added  as  a  defendant 
to  an  action  of  ejectment  brought  against  her  trustee  (Longhourne  v. 
Fisher,  1878,  47  L.  J.  Ch.  379).  In  the  earlier  enactments  for  the  pro- 
tection of  owners  of  land  the  term  "  landlord  "  was  used,  and  this  was 
liberally  construed  so  as  to  include  not  only  landlords  dejure,  but  even 
a  mortgagee  of  the  lease  of  a  tenant  whom  his  lessor  was  seeking  to 
eject  (Doe  v.  Boe,  1830,  6  Bing.  613). 

In  order  that  full  practical  advantage  may  be  taken  by  landowners 
of  their  right  to  defend  their  interests,  it  is  provided  by  the  Common 
Law  Procedure  Act,  1852,  s.  209,  that  every  tenant  to  whom  any 
writ  in  ejectment  shall  be  delivered,  or  to  whose  knowledge  it  shall 
come,  shall  forthwith  give  notice  thereof  to  his  landlord  or  his  bailiff  or 
receiver,  under  penalty  of  forfeiting  three  years'  improved  or  rack- 
rent  of  the  premises  demised  or  holden  in  the  possession  of  such 
tenant  to  the  person  of  whom  he  holds.  The  application  of  this  section 
is  limited  to  cases  where  the  action  is  adverse  to  the  landlord's  title 
(Buckley  v.  Buckley,  1787,  1  T.  R  647;  1  R.  E.  338,  a  decision  on  an 
earlier  enactment  in  similar  terms). 

Judgment  in  Default  of  Appearance. — If  there  is  no  appearance, 
or  one  limited  to  a  part  of  the  premises  claimed,  final  judgment  may 
be  entered  for  the  whole  or  part,  as  the  case  may  be.  The  technical 
procedure  for  obtaining  interlocutory  or  final  judgment  in  the  various 
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cases  where  other  claims  are  joined  with  one  for  recovery  of  land,  or 
where  one  defendant  makes  default  and  others  appear,  is  not  of  sufficient 
interest  to  require  notice  in  this  article  (see  Order  13,  rr.  5-12). 

The  exercise,  however,  in  actions  of  ejectment  of  the  general  power 
to  set  aside  or  vary  judgments  entered  in  default  of  appearance,  which 
is  conferred  by  Order  13,  r.  10,  and  Order  27,  r.  15,  is  of  considerable 
importance  in  practice,  and  in  some  cases  reopens  the  question  of  the 
rights  of  interested  parties  to  intervene. 

A  person  applying  to  set  aside  judgment  by  default  must  show  by 
affidavit  that  there  is  a  substantial  defence  to  the  action  {Farden  v. 
Richter,  1889,  23  Q.  B.  D.  124),  and  for  this  purpose  a  defence  founded 
upon  the  Statute  of  Limitations  is  adequate  {Maddocks  v.  Holmes,  1798, 
1  Bos.  &.  Pul.  228).  And  intentional  delay  after  notice  of  the  judgment 
may  disentitle  him  to  relief  (see  Atwood  v.  Chichester,  1878,  3  Q.  B.  D. 
722,  per  Cotton,  L.J.).  The  discretion  given  by  the  rules  is  wide,  and 
apart  from  this  there  is  an  inherent  jurisdiction  in  the  Court  to  prevent 
an  abuse  of  its  process  by  an  oppressive  judgment  in  default.  If  for  the 
recovery  of  land,  it  may  be  set  aside,  even  after  delivery  of  possession 
under  it ;  and  in  such  a  case  the  plaintiff  may  be  ordered  to  withdraw 
pending  the  trial  of  the  cause  (Minet  v.  Johnson,  1890,  63  L.  T.  507). 
This  relief  may  be  given  at  the  instance  not  only  of  the  defendant,  but 
of  a  person  interested  in  the  property,  as,  for  example,  an  equitable 
mortgagee  of  the  defendant's  lease.  This  right,  however,  is  limited  to 
those  who  either  have  or  can  acquire  a  locus  standi  (Jacques  v.  Harrison, 
1884,  12  Q.  B.  D.  165);  in  other  words,  to  those  who  are  either  entitled 
to  leave  to  appear  as  defendants  in  the  action  or  to  leave  to  defend  in 
the  name  of  the  original  defendant,  upon  giving  him  proper  indemnity. 
The  defendant  must  be  made  a  party  to  any  application  by  a  third  party 
to  intervene. 

Pleadings. — ^Except  in  cases  between  landlord  and  tenant,  it  will  be 
almost  a  matter  of  course  for  the  defendant  to  require  a  statement  of 
claim  to  be  delivered.  The  amount  of  precision  with  which  a  plaintifi' 
who  has  never  been  in  possession  must  set  out  the  title  upon  which  he 
claims  is  often  a  matter  of  great  importance,  and  has  frequently  been 
considered  by  the  Courts.  Sufficient  must  be  disclosed  to  inform  the 
defendant  of  the  outline  of  the  case  which  he  has  to  meet.  It  is  not 
enough,  for  instance,  for  a  plaintiff  to  claim  as  heir-at-law  of  an  ancestor 
who  had  died  seised  of  the  property  in  question ;  but,  on  the  other  hand, 
what  degree  of  detail  in  tracing  his  line  of  descent  is  necessary  will 
depend  upon  the  nature  of  the  case  (Fhilipps  v.  Philipps,  1878,  4  Q.  B.  D. 
127,  per  Cotton,  L.J. ;  Palmer  v.  Palmer,  [1892]  1  Q.  B.  319,  per  Cave,  J.). 
So,  too,  where  deeds  and  documents  are  relied  upon,  their  effect  must  be 
stated,  even  when  they  are  in  the  defendant's  possession,  except  perhaps 
under  such  special  circumstances  as  an  admission  by  the  defendant  that 
he  is  in  possession  of  a  deed  which  establishes  the  plaintiff's  title 
(Philipps  V.  Philipps,  supra).  It  is  not,  however,  incumbent  to  set  out 
the  precise  terms  of  material  passages  in  documents  of  title  (Darhyshire 
V.  Leigh,  [1896]  1  Q.  B.  554).  In  the  same  way,  where  the  action  is 
brought  against  a  tenant  by  a  successor  in  title  of  the  lessor,  he  must 
set  out  the  material  points  in  his  title  to  the  reversion  (Davis  v.  James, 
1884,  26  Ch.  D.  778).  And  where  a  plaintiff  in  ejectment  for  lands  long 
held  adversely  to  him  brings  charges  of  "  concealed  fraud  "  in  order  to 
escape  from  the  operation  of  the  Statute  of  Limitations,  it  is  specially 
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incumbent  upon  him  to  make  a  full  and  clear  statement  {Lawrance  v. 
Lord  Norreys,  1890,  15  App.  Cas.  210).  If  the  statement  of  claim  is 
clearly  deficient  in  this  respect,  the  defendant  may,  without  delivering  a 
defence,  move  that  the  action  be  dismissed  as  vexatious  and  frivolous. 
Upon  such  an  application  affidavits  may  be  read,  and  the  history  of  the 
suit  and  the  whole  probabilities  of  the  case  will  be  taken  into  consideration 
iihid. ;  Willis  v.  Lord  Howe,  [1893]  2  Ch.  545). 

A  statutory  plea  "that  he  is  in  possession  by  himself  or  his  tenant" 
is  provided  by  the  rules.  This  absolves  a  defendant  from  pleading  his 
title,  and  puts  in  issue  all  the  allegations  of  fact  in  a  claim  for  recovery 
of  land,  while  it  leaves  open  to  him  any  grounds  of  defence,  except  such 
as  depend  upon  any  equitable  estate  or  right  or  equitable  ground  to 
relief  against  a  right  or  title  asserted  by  the  plaintiff  (Order  21,  r.  21). 
Equitable  grounds  of  defence  are  available  even  where  ejectment  is 
brought  by  the  Crown  {A.-G.for  Trinidad  y.  Bourne,  [1895]  A.  C.  83), 
and  must  be  pleaded  precisely  and  in  detail  {Sutcliffe  v.  James,  1879,  40 
L.  T.  875).  It  seems  to  follow  that  the  Statute  of  Limitations  need  not 
be  specially  pleaded,  the  operation  of  Order  19,  r.  15,  being  excluded  by 
the  wide  terms  of  the  above  rule.  It  may  often  be  necessary,  where 
equitable  relief  is  claimed,  to  add  a  counterclaim,  as  for  specific  per- 
formance of  an  agreement  for  a  lease  or  other  conveyance  {Wood  v. 
Beard,  1876,  2  Ex.  D.  30).  A  curious  illustration  of  one  of  the  settled 
rules  as  to  specific  performance  is  afforded  by  an  action  of  ejectment 
which  recently  came  before  the  Privy  Council,  and  in  which  the  defen- 
dant set  up  his  possession  under  a  power  of  attorney  as  manager  to  the 
plaintiff.  It  was  held  that  such  instrument,  even  if  irrevocable,  did  not 
con'stitute  a  good  equitable  defence,  inasmuch  as  an  inseparable  part  of 
the  agreement  related  to  personal  services  by  the  defendant  as  manager, 
and  an  injunction  against  his  ejectment  would  in  effect  involve  an  order 
for  the  specific  performance  of  such  services — an  order  which  the  practice 
of  the  Courts  of  Chancery  forbade  {Frith  v.  Frith,  [1906]  A.  C.  254). 
If  the  action  is  by  a  lessor  against  a  lessee,  no  person  let  in  to  defend 
as  landlord  is  permitted  to  raise  any  defence  from  which  the  tenant 
is  excluded,  but  must  stand  or  fall  by  his  title.  The  extent  of  the 
estoppel  as  between  landlord  and  tenant  will  be  considered  hereafter,  in 
connection  with  the  special  features  of  ejectment  by  a  lessor.  Moreover, 
a  defendant  who  has  entered  into  possession  under  a  deed  or  will  and 
who  claims  against  remaindermen  to  have  acquired  an  independent  title 
by  adverse  possession  is  estopped  from  disputing  the  title  of  the  grantor 
or  testator ;  and  this  estoppel  extends  to  persons  claiming  under  him 
{Dalton  V.  Fitzgerald,  [1897]  2  Ch.  86).  But  this  doctrine  has  been 
held  not  to  apply  where  the  validity  of  the  instrument  and  not  the  title 
of  its  maker  is  impugned ;  so  that  the  successors  of  a  person  who  had 
entered  as  devisee  for  life  under  a  testamentary  disposition  which  was 
in  fact  inoperative  were  allowed  to  plead  that  he  had  acquired  a  title 
under  the  Statute  of  Limitations  against  a  remainderman  {In  re  Anderson, 
[1905]  2  Ch.  70). 

If  default  is  made  in  delivering  a  defence  as  to  the  whole  or  part  of 
the  plaintiff"s  claim,  the  proper  procedure  is  prescribed  by  Order  27, 
rr.  7-9.  As  to  the  defence  of  the  Statute  of  Limitations,  see  Limitations, 
Statute  of. 

Receiver. — There  is  jurisdiction  to  appoint  a  receiver  in  a  pending 
action  of  ejectment  when  just  and  convenient,  even  when  it  is  brought 
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by  a  stranger  against  a  person  in  possession;  but  strong  grounds  are 
required  to  justify  an  appointment  under  such  circumstances  {Foxwell 
V.  Van  Grutteii,  [1897]  1  Ch.  64).  In  exercising  their  discretion  the 
Court  will  be  guided  by  the  circumstances  of  each  case,  and  importance 
will  be  given  both  to  the  probability  of  the  plaintiff's  success  and  to  the 
risk  to  which  the  tenants  may  be  exposed  if  they  continue  to  pay  rent 
to  the  defendant  {John  v.  Johi,  [1898]  2  Ch.  573).  A  receiver  of  the 
rents  and  profits  pending  action  has  been  appointed  in  a  case  where  a 
lessor  sought  to  recover  premises  which  had  been  sub-let  to  various 
tenants  {Giuathin  v.  Bird,  1882,  52  L.  J.  Q.  B.  263).  A  special  form  for 
the  appointment  of  a  receiver  of  licensed  premises  at  the  instance  of  a 
lessor  was  settled  by  the  Court  of  Appeal  in  Leney  v.  Callingham,  [1908] 

1  K.  B.  79,  where  earlier  decisions  on  the  point  in  Charrington  v.  Camp 
[1902]  1  Ch.  386,  and  Whitbread  v.  Grain,  1907,  23  T.  L.  K.  462,  are 
commented  on. 

Discovery. — The  rules  of  practice  as  to  discovery  do  not  distinguish 
between  actions  of  ejectment  and  other  actions,  but  in  their  application 
some  exceptional  restrictions  are  observed,  especially  where  protection 
is  required  for  the  title  of  an  owner  of  land  in  possession.  These  are  in 
many  cases  derived  from  the  doctrines  which  formerly  prevailed  in  the 
Court  of  Chancery,  when  recourse  was  had  to  them  for  discovery  in  aid 
of  an  action  of  ejectment  at  common  law.  A  hond  fide  purchaser  for 
value,  however,  no  longer  enjoys  the  immunity  from  discovery  which 
before  the  Judicature  Act  was  conceded  to  him  {Ind  Coo^pe  &  Co.  v. 
Emmerson,  1887,  12  App.  Cas.  300). 

The  general  rule  is  that  a  plaintiff  is  entitled  to  discovery,  either  by 
interrogatories  or  production  of  documents,  as  to  all  matters  which  are 
relevant  to  his  own  case,  but  not  as  to  matters  relevant  only  to  that  of 
the  defendant ;  and  when  a  defendant  sets  up  a  special  defence,  such  as 
the  Statute  of  Limitations,  matters  which  tend  to  repel  such  a  defence 
are  deemed  relevant  to  the  plaintiff's  ease  {Lycll  v.  Kennedy,  1883, 
8  App.  Cas.  217). 

As  to  a  defendant  in  possession,  it  is  clear  that  the  privilege  con- 
ferred upon  him  of  not  pleading  his  title  would  be  nugatory  if  he  could 
be  compelled  to  disclose  it  in  answer  to  interrogatories  (see  Order  21, 
r.  21).  Where,  therefore,  he  has  taken  advantage  of  the  statutory  plea, 
and  even  where  it  is  followed  by  one  of  the  Statute  of  Limitations, 
questions  are  inadmissible  as  to  the  nature  of  his  claim  or  title  on  the 
date  of  his  entry  into  possession  or  the  like  {Horton  v.  Donnington,  1886, 

2  T.  L.  K.  739).  A  plaintiff,  however,  may  interrogate  under  such 
circumstances  as  to  matters  strictly  relevant  to  his  own  case,  as,  for 
instance,  his  own  pedigree  {Cronmvell  v.  Swail,  1885,  1  T.  L.  K.  474),  or 
as  to  the  names  of  persons  whom  he  might  desire  to  make  parties  to  the 
action,  such  as  the  defendant's  tenants  in  occupation  of  the  lands  claimed 
{Eyre  v.  Bodgers,  1891,  40  W.  E.  137).  "Fishing"  interrogatories  in 
support  of  vague  allegations  in  the  statement  of  claim  will  be  rigidly 
excluded. 

Apart  from  cases  between  landlord  and  tenant,  which  will  be 
considered  separately,  a  plaintiff  in  ejectment  is  in  a  very  different 
position  from  a  defendant,  being  bound,  as  has  already  been  seen,  to 
disclose  in  his  pleading  the  material  features  of  his  title ;  and  interro- 
gatories within  reasonable  limits  as  to  the  nature  of  his  case — though 
not  as  to  his  evidence — will  be  allowed  {Garland  v.  Oram,  1890, 7  T.  L.  E. 
VOL.  XII.  30 
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80;  cp.  Bidder  v.  Bridges,  1885,  29  Ch.  D.  29;  Kennedy  v.  Lyell,  1883, 
23  Ch.  D.  387). 

Both  parties  are  alike  liable  to  an  order  for  discovery  of  documents 
under  Order  31,  r.  12.  The  granting  of  such  an  order  is  a  matter  of 
discretion,  and  it  may  be  either  general  or  limited  to  certain  classes 
of  documents,  provided  that  it  shall  not  be  made  if  the  Court  or  judge 
is  of  opinion  that  it  is  not  necessary  either  for  disposing  of  the  cause 
or  matter  or  for  saving  costs.  And  a  further  power  of  requiring  a  party 
to  state  by  affidavit  whether  any  specified  document  is  or  has  been  in 
his  possession,  or  how  he  parted  with  it  and  what  has  become  of  it,  may 
be  exercised  at  any  time,  and  whether  or  not  a  general  affidavit  has 
already  been  made  by  the  party  against  whom  the  order  is  asked 
(Order  31,  r.  19a  (3));  but  the  affidavit  required  in  support  of  an 
application  under  this  rule  must  identify  the  specific  documents  with 
precision  {White  v.  Spafford,  [1901]  2  K.  B.  241).  The  question  of 
privilege  is  therefore  one  of  much  importance  in  these  actions,  and  has 
been  the  subject  of  many  modern  decisions.  It  is  now  settled  that 
privilege  is  well  claimed  by  a  defendant  if  it  is  sworn  that  the  documents 
in  question  relate  solely  to  his  title  or  case,  and  not  to  the  case  of  the 
plaintiff,  and  do  not  tend  to  support  it.  It  is  not  necessary  that  he 
should  further  state  that  they  contain  nothing  impeaching  his  own  title 
{Morris  v.  Edwards,  1890, 15  App.  Cas.  309 ;  A.-G.  v.  Neiucastle-upon-Tyne 
Corporation,  [1899]  2  Q.  B.  478).  It  has  been  urged  that  the  ground  of 
this  exemption  in  favour  of  the  defendant  arises  from  the  doctrine  that 
a  plaintiff  must  recover  on  the  strength  of  his  own  title,  and  that  there- 
fore it  ought  not  to  be  extended  to  a  plaintiff;  but  a  contrary  opinion 
has  been  expressed  in  the  Court  of  Appeal  {Budden  v.  Wilkinson,  [1893] 
2  Q.  B.  432 ;  see  Rolerts  v.  Oijpenheim,  1884,  26  Ch.  D.  724).  Where 
privilege  is  claimed  for  any  document,  it  is  lawful  for  the  Court  or 
judge  to  inspect  it  for  the  purpose  of  deciding  the  validity  of  the  claim 
(Order  31,  19a  (2)).  Before  the  passing  of  this  rule  in  1893  it  was 
held  that  the  affidavit  of  a  party  claiming  privilege  was  conclusive  if  in 
proper  terms,  unless  it  appeared  to  be  erroneous  from  other  statements 
or  descriptions  made  or  given  by  the  deponent  himself,  or  from  some 
source  other  than  a  contentious  affidavit,  which  was  always  held  in- 
admissible {A.-G.  V.  Uraerson,  1882, 10  Q.  B.  D.  191) ;  and  this  is  said  to  be 
still  the  law  in  a  recent  decision — a  case,  however,  where  the  effect  of 
the  later  rule  does  not  appear  to  have  been  adverted  to  {Frankenstein 
V.  Gavins  Co.,  [1897]  2  Q.  B.  62).  It  is  not  necessary  to  describe 
documents  in  respect  of  which  privilege  is  claimed  in  an  affidavit  of 
discovery.  It  is  sufficient  if  they  are  numbered  and  tied  up  in  a 
bundle,  identified  in  such  a  way  that  production  could  be  ordered 
{Budden  v.  Wilkinson,  supra) ;  and  interrogatories  as  to  the  nature  of 
particular  documents  therein  contained  are  inadmissible  {Morris  v. 
Edwards,  stipra). 

Privilege  in  respect  of  a  document  is  not  lost  by  reason  merely  of 
reference  to  it  in  the  pleadings  or  affidavits  of  the  party  who  possesses 
it  {Boherts  v.  Oppenheim,  supra) ;  but  if  inspection  is  refused  in  such 
a  case,  it  cannot  be  put  in  evidence  in  the  cause  or  matter  by  the  person 
refusing,  unless  it  relates  solely  to  his  title — he  being  a  defendant — or 
was  kept  back  for  some  reason  deemed  satisfactory  by  the  Court  or  judge 
(Order  31,  r.  15 ;  Webster  v.  Whewall,  1879,  15  Ch.  D.  120).  And  a 
defendant  may  be  ordered  to  give  particulars  of  documents  mentioned 
in  his  pleadings  in  respect  of  which  he  establishes  a  claim  to  privilege 
from  production  {Milhank  v.  Milhank,  [1900]  1  Ch.  376). 
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A  plaintiff  is  entitled  to  inspection  of  documents  which  may  assist 
him  to  rebut  the  defence  set  up  (A.-G.  v.  Neivcastle-upon-Tyne  Cor- 
poration, [1897]  2  Q.  B.  384).  A  right  to  inspect  documents  is  limited 
to  those  in  the  sole  possession  or  power  of  the  party  who  is  called  upon 
to  produce  them,  and  does  not  extend  to  those  which  are  only  in  his 
possession  or  control  jointly  with  some  other  person  not  before  the 
Court ;  and  in  claiming  privilege  on  this  ground  it  is  not  necessary  to 
show  that  such  person  had  been  applied  to  for  his  consent  to  production, 
or  had  refused  it  {Kearsley  v.  Philips,  1883,  10  Q.  B.  D.  465). 

On  an  information  on  behalf  of  the  Crown  claiming  a  declaration  of 
title  to  land,  the  Crown  has  the  same  rights  of  discovery  as  a  subject  in 
^n  action  of  ejectment.  A  subject,  on  the  other  hand,  has  no  corre- 
sponding right  against  the  Crown ;  but  in  practice  discovery  is  not 
refused  to  a  defendant  in  such  a  case,  except  on  clear  grounds  of 
public  interest  {A.-G.  v.  Newcastle-upon-Tijne  Corporation,  supra,  per 
Rigby,  L.J.). 

An  order  upon  the  lord  of  a  manor  for  limited  inspection  of  the 
Court  rolls  may  be  made  on  the  application  of  a  copyhold  tenant  who 
has  been  refused  inspection  (Order  31,  r.  19). 

The  rules  of  Order  31  apply  to  infant  plaintiffs  and  defendants  and 
to  their  next  friends  and  guardians  ad  litem  (r.  29,  made  in  1893).  It 
had  previously  been  held  that  an  infant  could  neither  be  interrogated 
nor  required  to  make  discovery  (see  Curtis  v.  Mundy,  [1892]  2  Q.  B. 
178). 

Costs  and  Execution  are  considered  at  the  end  of  the  next  division  of 
this  article. 


Recovery  of  Demised  Pkemises  by  a  Landlord. 

It  remains  to  notice  some  features  peculiar  to  the  law  and  practice 
of  ejectment  when  the  action  is  brought  by  a  landlord  against  a  tenant. 
It  is  evident  that  the  relations  between  the  parties  in  such  cases  are  very 
different  from  those  which  exist  between  two  strangers  who  are  rival 
claimants  to  land.  For  not  only  has  the  tenant  come  into  possession  by 
permission  of  the  landlord,  and  in  virtue  of  his  title  and  possession,  but 
in  the  majority  of  cases  the  dispute  really  turns  upon  the  contract  of 
tenancy  into  which  they  have  entered,  by  which  the  tenant  is  bound 
■expressly  or  by  implication  to  quit  the  premises  at  a  certain  time,  or 
upon  the  happening  of  certain  events.  And  where  a  tenant  seeks  to 
impugn  his  landlord's  title  to  the  reversion,  alleging  a  better  right  to 
-exist  either  in  himself  or  a  third  person,  it  is  manifestly  unjust  in  many 
cases  that  he  should  be  permitted  to  avail  himself  of  the  advantages  of 
a  possession  obtained  through  the  person  whose  rights  he  is  endeavouring 
to  overthrow.  Owing  to  considerations  of  this  kind,  the  right  of  a  tenant, 
so  long  as  he  continues  in  occupation,  to  call  in  question  the  title  of  the 
person  from  whom  he  holds,  is  subject  to  many  restrictions,  which  are 
commonly  treated  as  a  branch  of  the  doctrine  of  estoppel  (see  Doe  v.  Oliver, 
2  Smith,  L.  C,  11th  ed.,  724  et  seq.).  They  are  not  confined  to  tenants 
properly  so  called,  or  those  claiming  under  them,  but  extend  to  mere 
licensees,  or  to  any  person  coming  in  by  permission  of  the  landlord  (Doe 
V.  Baytup,  1835,  3  Ad.  &  E.  188 ;  42  R.  R.  359);  but  not,  as  it  has  been 
held,  to  one  who  merely  brings  goods  on  to  the  premises  by  the  tenant's 
licence  {Tadman  v.  Henman,  [1893]  2  Q.  B.  168). 

In  dealing  with  this  question  a  distinction  is  to  be  observed  between 
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the  estoppel  which  arises  from  the  giving  of  possession  by  the  original 
landlord,  and  that  which  arises  from  the  recognition  as  landlord  of  a 
person  claiming  as  a  successor  to  the  reversion.  A  tenant  who  desires 
to  call  in  question  the  title  at  the  time  of  the  letting  of  the  party  under 
whom  he  entered,  must  first  give  up  possession ;  after  which,  if  he  or  any 
one  claiming  through  him  has  an  adverse  title,  it  may  be  tried  by  eject- 
ment {Doe  V.  Bay  tup,  supra,  per  Patteson,  J.).  This  estoppel  against 
disputing  the  title  of  the  original  lessor  extends  to  every  person  claiming 
in  right  of  the  original  lessee,  whether  as  assignee,  undertenant,  or  other- 
wise, or  to  anyone  appearing  to  defend  an  action  of  ejectment  as  landlord ; 
while,  on  the  other  hand,  it  will  be  enforced  in  favour  of  all  successors  to 
the  reversion.  And  it  applies  to  other  actions  as  well  as  to  ejectment,  so 
that  on  a  claim  for  rent,  for  instance,  a  tenant  is  not  entitled  to  allege  that 
his  landlord  was  at  the  date  of  the  lease  an  undischarged  bankrupt,  for 
this  is  equivalent  to  saying  that  he  had  no  authority  to  let  the  premises 
{Cook  v.  Wliellock,  1890,  24  Q.  B.  D.  658). 

But  while  a  tenant  who  has  entered  under  a  lease  (or  a  person 
claiming  under  him)  is  estopped  from  alleging  that  it  passed  no  interest 
at  all  in  the  whole  or  in  part  of  the  premises  demised,  he  is  free  to 
allege  that  in  point  of  duration  the  lessor  purported  to  convey  a  greater 
interest  than  he  himself  possessed,  and  that  his  particular  estate 
expired  before  the  action  was  commenced.  In  other  words,  he  may 
dispute  the  length  or  durability,  but  not  the  extent,  of  the  lessor's, 
estate  at  the  time  of  the  demise.  Where  a  lessor  professed  to  deal 
with  the  whole  of  the  demised  premises,  when  in  fact  he  was  only 
entitled  to  deal  with  one-third  part,  the  lessee  was  held  to  be  estopped 
from  denying  the  validity  of  the  lease  as  to  the  remaining  two-thirds^ 
either  against  such  lessor  or  his  heir-at-law  {Weeks  v.  Birch,  1893,  69 
L.  T.  759).  The  result,  therefore,  is  that  a  tenant  may  set  up  as  a 
defence  to  an  action  of  ejectment  that  his  landlord's  title  expired 
before  the  issue  of  the  writ,  by  assignment,  or  lapse  of  time,  or  other- 
wise ;  and  for  this  purpose  may  show  what  estate  he  possessed  in  the- 
demised  premises  at  the  date  of  the  letting,  so  long  as  his  case  is 
consistent  with  the  passing  of  some  interest  under  the  demise.  If  the 
landlord's  title  is  at  the  trial  proved  to  have  expired  since  the  com- 
mencement of  the  action,  he  is  nevertheless,  if  he  establishes  his  case,, 
entitled  not  only  to  judgment,  but  to  a  writ  of  possession,  unless  it  is 
shown  affirmatively  by  the  tenant  that  the  issue  of  such  a  writ  by  the 
landlord  would  be  futile  and  unjust  {Knight  v.  Clarke,  1885,  15  Q.  B.  D. 
294). 

A  tenant  who  continues  in  possession  after  the  expiration  of  his- 
lease  is  subject  to  the  same  estoppel,  unless  he  can  show  that  the  lease 
was  accepted  by  him  under  a  misapprehension,  the  land  being  at  the 
time  his  own  property  {Eliot  v.  Mayor  of  Bristol,  1894,  71  L.  T.  659 ; 
reversed  on  another  point,  72  L.  T.  752).  If,  without  quitting  the 
demised  premises,  he  accepts  a  new  tenancy  from  the  same  landlord, 
this  is  not  equivalent  to  a  fresh  letting  into  possession  by  the  latter 
{Claridge  v.  Mackenzie,  1842,  4  Man.  &  G.  143 ;  61  E.  K.  504). 

Where  ejectment  is  brought  by  a  successor  to  the  original  landlord 
the  tenant's  position  is  different.  Unless  he  has  recognised  the  plaintiff 
as  his  landlord  by  some  form  of  attornment,  he  is  at  liberty  to  dispute 
the  devolution  or  assignment  under  which  he  claims  to  be  entitled  to 
the  reversion.     Even  where  he  has  attorned,  as  by  payment  of  rent 
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to  the  successor,  he  is  not  estopped  to  the  same  extent  as  if  the  action  had 
been  brought  by  the  person  from  whom  he  received  possession.  Eeceipt 
of  rent  by  such  a  plaintiff  is  presumptive  evidence  of  his  title,  unless 
it  was  induced  by  misrepresentation  or  deceit ;  but  it  is  competent  to 
the  tenant  to  show  that  some  third  person  is  the  lawful  assignee  of  the 
reversion,  and  that  the  payment  of  rent  was  made  by  mistake,  or  in 
ignorance  of  the  truth  as  to  the  title  {Serjeant  v.  Nash,  Field  &  Co.,  [1903] 
2  K.  B.  304).  It  is  essential  to  the  validity  of  such  a  defence  that  the 
title  of  a  third  person  to  recover  the  lands  should  be  made  out.  It  is 
not  sufficient  merely  to  set  up  a  defect  in  the  plaintiff's  title  to  the 
reversion,  as,  for  instance,  where  he  claims  as  devisee,  the  invalidity 
of  the  will  upon  which  he  relies  {Carlton  v.  Bowcock,  1884,  51  L.  T.  659, 
per  Cave,  J. ;  Doe  v.  Wiggins,  1843,  4  Q.  B.  367). 

Payment  of  rent  to  an  agent  is  primd  facie  evidence  of  the  title 
of  the  principal  to  whom  it  is  paid  over,  even  where  his  identity  is 
unknown  to  the  tenant  {HitcJiings  v.  Thompson,  1850,  5  Ex.  Eep.  50 ; 
82  R.  R.  560).  If  made  in  the  belief  that  the  recipient  is  a  collector 
for  someone  else,  it  does  not  recognise  any  title  in  the  recipient  {Jones 
V.  Stone,  [1894]  A.  C.  122).  And  a  tenant  is  always  at  liberty  to  show 
that  the  title  of  the  person  to  whom  he  has  attorned  has  subsequently 
expired  {Serjeant  v.  Nash,  Field  &  Co.,  supra). 

An  estoppel  thus  created  by  attornment  is  binding  upon  persons 
who  subsequently  come  into  possession  of  the  demised  premises  under 
the  tenant  who  attorned. 

On  the  other  hand  a  plaintiff  who  has  in  fact  a  title  paramount 
to  the  lands  claimed  may  by  his  conduct  preclude  himself  from  assert- 
ing it  against  the  defendant,  as  where  (before  the  Conveyancing  Act) 
the  executors  of  a  mortgagee  of  lands  subsequently  demised  by  the 
mortgagor  assumed  the  character  of  landlord,  and  induced  both  the 
lessee  and  his  underlessee  to  act  upon  the  belief  that  the  reversion 
expectant  upon  the  lease  was  vested  in  such  executors  {Keith  v.  Ganciay 
[1904]  1  Ch.  774). 

Summary  Judgment. — In  actions  for  the  recovery  of  land,  with  or 
without  a  claim  for  rent  or  mesne  profits,  by  a  landlord  against  a  tenant 
whose  term  has  expired,  or  has  been  duly  determined  by  notice  to  quit, 
or  has  become  liable  to  forfeiture  for  non-payment  of  rent,  or  against 
persons  claiming  under  such  tenant,  the  writ  may  at  the  option  of  the 
plaintiff  be  specially  indorsed  (Order  3,  r.  6  (F)).  The  rule  is  intended 
to  include  only  simple  cases  where  it  is  unnecessary  to  prove  any 
devolution  of  title  on  the  part  of  the  plaintiff,  either  because  he  himself 
granted  the  lease  or  because  by  payment  of  rent  or  otherwise  the  tenant 
is  estopped  from  denying  his  title  {Casey  v.  Hellyer,  1886,  17  Q.  B.  D. 
97  ;  Hanmer  v.  Clifton,  [1894]  1  Q.  B.  238).  Before  the  amendment  in 
1902  by  which  cases  of  forfeiture  for  non-payment  of  rent  were  first 
included,  it  had  been  said  to  be  further  limited  to  cases  where  the 
tenancy  has  come  to  an  end  either  by  effluxion  of  time  or  by  the 
ordinary  notice  to  quit  given  by  either  party  {Arden  v.  Boyce,  [1894] 
1  Q.  B.  796,  'per  Lopes,  L.J.).  This  amendment  makes  it  clear  that  a 
case  of  forfeiture  on  any  other  ground  is  not  within  it,  and  according 
to  the  doctrine  of  the  above  authority,  a  claim  which  is  in  substance 
based  on  such  a  forfeiture,  although  in  form  the  tenancy  is  determined 
by  a  special  notice  to  quit  under  the  terms  of  the  lease,  would  also  be 
excluded.     It  is  otherwise  if  the  landlord's  power  of  determining  the 
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tenancy  at  any  time  is  independent  of  any  default  on  the  part  of  the 
tenant  {Kemp  v.  Lester,  [1896]  2  Q.  B.  162).  And  the  grounds  assigned 
for  the  exclusion  of  forfeiture  would  appear  also  to  exclude  cases  of 
surrender,  inasmuch  as  it  has  been  held  that  decisions  under  previous 
enactments,  which  gave  special  remedy  against  tenants  whose  terms 
had  expired,  are  to  be  accepted  as  a  guide  to  the  construction  of 
similar  terms  in  the  modern  rule  {Doe  v.  Boe,  1831,  2  Barn.  &  Adol. 
922 ;  Arden  v.  Boyce,  supra  ;  1  Geo.  iv.  c.  87  ;  C.  L.  P.  Act,  1852,  s.  213). 

A  special  indorsement  ought  to  disclose  the  facts  material  to  the 
plaintiff's  claim  with  reasonable  precision  {Hanmer  v.  Clifton,  supra) ; 
and  it  is  a  matter  of  course  that  the  defendant  should  be  allowed  to 
defend  the  action,  if  his  affidavits  disclose  any  tangible  ground  of  defence 
{Jones  v.  Stone,  [1894]  A.  C.  122). 

If  arrears  of  rent  are  claimed  in  addition  to  recovery  of  possession, 
and  the  latter  claim  is  held  not  to  be  a  proper  subject  for  special  in- 
dorsement, there  is,  nevertheless,  power  to  give  leave  to  enter  immediate 
judgment  for  the  rent,  while  the  right  to  possession  remains  to  be  tried 
in  the  ordinary  way  (Order  14,  r.  1  (b) ;  Arden  v.  Boyce,  [1894]  1  Q.  B. 
796).  If,  on  the  other  hand,  summary  judgment  for  possession  is  given, 
and  mesne  profits  are  also  claimed,  these  may  be  awarded  at  the  same 
time,  down  to  the  date  of  possession  being  obtained  by  the  plaintiff 
{Southport  Tramways  Co.  v.  Candy,  [1897]  2  Q.  B.  66).  Payment  into 
Court  with  a  denial  of  liability  may  be  pleaded  to  a  claim  for  mesne 
profits  {Boive  v.  Kelly,  1888,  59  L.  T.  139). 

As  to  defences  grounded  upon  the  Statute  of  Limitations  as  between 
lessor  and  lessee,  see  Limitations  (Statutes  of). 

Discovery. — In  an  action  by  a  landlord  to  recover  possession  of 
demised  premises  from  a  tenant  on  the  ground  of  forfeiture  by  breach 
of  covenant,  the  plaintiff  is  not  entitled  either  to  an  affidavit  of  docu- 
ments l)y  the  defendant  or  to  leave  to  administer  interrogatories  for  the 
purpose  of  establishing  the  forfeiture  {Mexborough  {Earl  of)  v.  Whitwood 
Urban  District  Council,  \\.'^^^'\  2  Q.  B.  111).  In  that  case  the  sole  issue 
raised  was  whether  there  had  been  a  forfeiture,  and  it  was  intimated 
that  if  there  had  been  other  independent  issues,  discovery  of  documents 
or  the  administration  of  interrogatories  relevant  to  them  might  have 
been  ordered  {ibid.,  per  Lord  Esher,  M.R.). 

As  regards  discovery  generally  between  landlord  and  tenant,  it  is  to 
be  observed  that  the  defences  open  to  a  tenant  are  largely  curtailed  by 
the  doctrines  of  estoppel  already  considered,  and  that  interrogatories 
relevant  only  to  a  defence  which  a  defendant  is  estopped  from  raising 
are  not  admissible  (see  Bogers  v.  Lambert,  1890,  24  Q.  B.  D.  573).  And 
the  principle  of  this  decision  would  seem  to  restrict  to  a  like  extent  the 
right  of  a  tenant,  against  whom  ejectment  is  brought  by  a  landlord,  to 
discovery  or  inspection  of  documents  or  deeds  of  title ;  for  by  the  pre- 
scribed form  of  affidavit,  discovery  is  made  only  of  documents  "  relating 
to  matters  in  question  in  the  suit." 

A  tenant  who  withholds  possession  of  the  demised  premises  after  the 
determination  of  his  lease  will  not  be  allowed,  unless  under  exceptional 
circumstances,  to  interrogate  the  lessor  with  a  view  to  show  that  his 
title  has  expired  {Wallen  v.  Forrestt,  1872,  L.  R.  7  Q.  B.  239). 

Ejectment  for  Non-Payment  of  Bent. — By  the  Common  Law  Procedure 
Act,  1852,  15  &  16  Vict,  c.  76,  ss.  210-212,  special  provision  is  made  for 
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eases  where  a  half-year's  rent  is  in  arrear,  and  the  lessor  or  landlord  to 
whom  the  same  is  due  is  entitled  by  law  to  re-enter  for  the  non-pay- 
ment thereof.  Among  other  things,  these  sections  dispense  with  the 
necessity  for  formal  demand  or  re-entry  before  serving  a  writ  in  eject- 
ment ;  while  on  the  other  hand  they  recognise  and  regulate  the  rights 
of  a  lessee  or  assignee,  or  other  person  claiming  or  deriving  under  the 
lease,  to  a  discontinuance  of  proceedings  in  ejectment,  or  to  relief  in 
equity  against  a  judgment,  upon  payment  of  all  arrears,  costs  and 
damages.  And  by  the  Common  Law  Procedure  Act,  1860,  23  &  24  Yict. 
c.  126,  s.  1,  power  was  given  to  the  Courts  of  Common  Law  to  exercise 
in  a  summary  way  the  jurisdiction  to  grant  relief  against  forfeiture  for 
non-payment  of  rent  up  to  and  within  the  like  time  after  execution 
executed  and  upon  the  same  terms  and  conditions  as  in  the  Court  of 
Chancery,  except  that  the  necessity  for  a  new  lease  was  abolished.  By 
the  Conveyancing  Act,  1892,  s.  4,  an  under-lessee  is  entitled  to  claim 
relief  under  the  Conveyancing  Act,  1881,  s.  14,  although  the  forfeiture  is 
for  non-payment  of  rent  which  is  not  within  the  Act  at  all  {Gray  v. 
Bonsall,  [1904]  1  K.  B.  601). 

These  provisions  are  of  considerable  importance  in  practice,  but  in 
view  of  the  full  consideration  which  they  have  received  in  a  previous 
article,  it  appears  to  be  unnecessary  to  discuss  them  further  in  this  place 
(see  Landlord  and  Tenant,  Forfeiture,  sub  fin.). 

Costs. — The  costs  of  an  action  of  ejectment  are  generally  regulated 
by  the  ordinary  rules ;  and  among  those  to  which  the  discretion  of  the 
Court  now  extends  are  the  costs  of  issuing  a  writ  of  possession  (Dart/ord 
Brewery  Co.  v.  Moseley,  [1906]  1  K.  B.  462).  Those  of  an  action  which  might 
have  been  brought  in  the  County  Court  are  not  governed  by  the  County 
Courts  Act,  1888,  s.  116,  which  only  applies  to  suits  for  debtor  damages ; 
nor  does  a  successful  plaintiff  lose  his  right  to  High  Court  costs  by 
recovering  sums,  however  small,  under  subordinate  claims  in  addition 
to  the  land.  The  completeness  of  his  success  entails  no  penalty  (see 
Keates  v.  Woodward,  [1902]  1  K.  B.  532,  per  Romer,  L.J.).  It  does  not 
appear  to  have  been  decided  how  far  a  plaintiff,  who  fails  to  recover 
possession  but  succeeds  upon  pecuniary  claims,  is  to  be  treated  upon 
taxation,  as  if  his  action  had  been  brought  for  these  alone.  If  judgment 
be  signed  in  default  of  appearance  no  costs  of  ejectment  are  allowed, 
and  the  costs  in  respect  of  subordinate  claims  are  therefore  subject  to 
the  section  under  consideration. 

Before  the  Judicature  Act,  1873,  the  Courts  frequently  exercised  a 
summary  jurisdiction  to  compel  the  real  defendant  in  ejectment,  though 
not  a  party  to  the  record,  to  pay  the  costs,  and  although  no  instance  of 
such  an  order  under  the  modern  practice  appears  to  be  reported,  there 
seems  to  be  nothing  to  abrogate  this  jurisdiction. 

Costs  unnecessarily  incurred  by  multiplying  actions  or  adding  de- 
fendants ought  to  be  disallowed  {Geen  v.  Herring,  [1905]  1  K.  B.  152). 

Execution. — This  is  enforced  by  a  writ  of  possession  which  is  effectual 
against  all  persons  found  in  possession  by  the  sheriff,  whether  parties  to 
the  action  or  not  {ibid.,  per  Mathew,  L.J.).  A  successful  plaintiff  may, 
if  he  choose,  have  separate  writs  for  recovery  of  possession  and  for  costs 
(Order  47,  r.  8). 
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Ejectment  in  the  County  Court. 

It  is  now  proposed  to  say  something  about  the  jurisdiction  and 
practice  of  the  County  Court  in  ejectment  proceedings.  This  jurisdic- 
tion is  somewhat  peculiar ;  and  the  successive  Acts  of  Parliament  which 
have  been  passed  to  regulate  the  practice  of  those  Courts  have  increased 
step  by  step  the  extent  of  that  jurisdiction. 

The  first  County  Courts  Act  not  only  gave  those  tribunals  no 
jurisdiction  in  ejectment,  but  expressly  prohibited  them  from  trying 
any  case  in  which  the  title  to  any  hereditament  was  involved  or 
came  in  question  (9  &  10  Vict.  c.  95,  s.  58).  There  are  two  kinds  of 
proceedings  in  the  nature  of  ejectment  which  it  will  be  necessary  to 
consider,  and  which  must  be  carefully  distinguished :  the  action  for  the 
recovery  of  land  or  ejectment  proper,  and  the  action  for  recovery  of 
possession  (known  under  the  present  practice  as  recovery  of  tenements), 
which  may  be  brought  by  a  landlord  against  his  tenant  when  the  latter 
either  wrongfully  holds  over  or  is  in  default  as  to  payment  of  rent. 

In  the  first  County  Courts  Act,  that  of  1846  (9  &  10  Vict.  c.  95),  the 
only  action  in  the  nature  of  ejectment  which  was  permitted  was  one  of 
the  latter  kind,  i.e.  for  the  recovery  of  possession  against  a  tenant,  and 
it  only  applied  in  the  case  of  holding  over,  and  not  in  the  case  of  non- 
payment of  rent  (s.  122).  In  this  Act  the  action  of  ejectment  was 
in  terms  barred  (s.  58);  and  it  was  moreover,  as  already  mentioned, 
expressly  enacted  that  the  County  Court  should  have  no  jurisdiction 
in  any  case  where  the  title  to  real  property  was  involved  or  came  in 
question  (ibid.). 

By  the  Act  of  1856  (19  &  20  Vict.  c.  108),  sec.  122  of  the  earlier  Act 
was  repealed,  being  re-enacted  with  unsubstantial  alterations  in  sees.  50 
and  51  of  the  later ;  whilst  at  the  same  time  the  action  for  the  recovery 
of  possession  against  a  tenant  was  extended  to  the  case  where  the  latter 
had  made  default  in  payment  of  rent  (s.  52).  The  action  of  ejectment 
proper  was  still  unknown. 

Under  the  Act  of  1867  (30  &  31  Vict.  c.  142)  jurisdiction  in  eject- 
ment proper  was  given  to  County  Courts  for  the  first  time.  It  was, 
however,  limited  to  the  cases  where  neither  the  annual  value  of  the 
premises  nor  the  rent  payable  for  them  exceeded  £20  (s.  11).  It  further 
provided  (s.  12)  that  up  to  that  limit  the  raising  of  questions  of  title  to 
corporeal  or  incorporeal  hereditaments  should  not  oust  that  jurisdiction. 

The  Act  of  1888  now  in  force  (51  &  52  Vict.  c.  43)  after  enacting 
generally  (s.  56)  that  except  as  in  the  Act  provided,  the  County  Court 
should  not  have  cognisance  of  any  action  of  ejectment  in  which  title  to 
real  property  comes  in  question,  provides  specifically  (s.  59)  that  all 
actions  of  ejectment,  where  neither  the  value  of  the  lands,  tenements, 
or  hereditaments,  nor  the  rent  payable  in  respect  thereof  shall  exceed 
£50  by  the  year,  may  be  brought  in  the  Court  of  the  district  in  which 
such  lands  are  situated ;  and  further  (s.  60),  that  there  shall  be  juris- 
diction to  try  any  action  in  which  the  title  to  any  corporeal  or  in- 
corporeal hereditaments  shall  come  in  question,  where  neither  the  value 
of  the  lands  or  hereditaments  in  dispute,  nor  the  rent  payable  in  respect 
thereof  shall  exceed  the  sum  of  £50  by  the  year  {Hoivorth  v.  Sutcliffe, 
[1895]  2  Q.  B.  358 ;  Bassano  v.  Bradley,  [1896]  1  Q.  B.  645).  It  repeals 
and  re-enacts  those  sections  in  the  Act  of  1856  already  alluded  to, 
under  which  the  landlord  is  entitled  to  recover  possession  of  property 
from  a  tenant  in  cases  of  holding  over  and  non-payment  of  rent  (ss. 
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138,  139).     The  above-named  limit  of  £50  has  now  been  raised  to  £100 
(3  Edw.  VII.  c.  42,  s.  3). 

There  is  a  fundamental  difference  in  effect  between  proceedings  of 
the  kind  last  mentioned  and  proceedings  in  ejectment  proper.  The 
object  of  the  former  is  not  to  decide  rights  of  property  at  all,  but  simply 
to  restore  the  possession  of  demised  premises  from  a  tenant  to  his  land- 
lord. Accordingly,  a  comparison  between  the  forms  of  judgment  con- 
tained in  the  appendix  to  the  County  Court  Eules,  1903  (see  Nos.  249, 
250,  257  et  seq!),  shows  that  a  declaration  of  the  plaintiff's  title,  which  is 
material  in  ejectment,  is  altogether  outside  the  scope  of  the  order  to 
which  a  plaintiff  has  a  right  on  establishing  his  case  for  recovery  of 
possession. 

One  of  the  County  Court  Eules  (Order  5,  r.  3)  provides  that  where 
an  action  of  ejectment  under  sec.  59  is  brought  in  a  case  in  which,  in 
the  opinion  of  the  judge,  an  action  should  have  been  brought  for  the 
recovery  of  possession  under  sec.  138  or  sec.  139,  the  plaintiff  shall  not 
be  entitled  to  any  further  relief  or  any  further  costs  than  he  would 
have  been  entitled  to  in  an  action  for  the  recovery  of  possession. 
How  far  such  a  rule  may  be  ultra  vires,  as  amounting  to  the  taking 
away  of  a  legal  right  in  terms  conferred  by  the  statute,  does  not  appear 
to  have  been  hitherto  considered.  The  County  Court  Eules  have  been 
said  to  have  a  statutory  force  (see  In  re  Lanylois  and  Biden,  [1891] 
1  Q.  B.  349,  per  Lord  Esher,  M.E.).  On  the  other  hand,  it  is  to  be 
noticed  that  sec.  164  of  the  County  Courts  Act,  under  which  the 
authority  of  the  rules  is  derived,  extends  only  to  matters  of  procedure 
or  practice,  and  it  seems  doubtful  whether  this  rule  does  not  go  beyond 
such  matters  and  deprive  the  litigant  of  a  substantive  right.  If  the  County 
Court  Eules  have  gone  beyond  the  regulation  of  practice  and  procedure, 
and  profess  to  take  away  jurisdiction,  they  have  gone  beyond  their 
powers  {per  Wills,  J.,  Winfield  v.  Boothroyd,  1886,  54  L.  T.  574). 
The  general  principle  seems  clear  that  if  the  rules  made  under  an  Act 
of  Parliament  have  a  force  and  meaning  inconsistent  with  that  Act  they 
are  ultra  vires  and  may  be  disregarded  (see  Craies  on  Statutes,  p.  265, 
citing  Eartmont  v.  Foster,  1881,  8  Q.  B.  D.  82 ;  and  In  re  a  Solicitor, 
1890,  25  Q.  B.  D.  17).  The  question,  however,  has  not  been  judicially 
determined,  and  until  it  is  the  rule  must  be  deemed  to  be  valid.  It  will 
therefore  be  better  before  dealing  with  the  cases  of  ejectment  proper  to 
refer  to  the  procedure  of  the  County  Court  in  cases  where  the  landlord 
is  entitled  to  recover  possession  of  premises  which  are  either  wrongfully 
held  over  by  the  tenant,  or  as  to  the  rent  of  which  the  latter  is  in 
default. 

{a)  Holding  over. — The  following  conditions  must  be  fulfilled  for 
the  Court  to  have  jurisdiction  : — First,  neither  the  value  of  the  premises 
nor  the  rent  payable  in  respect  thereof  must  exceed  £100  by  the  year, 
and  no  fine  or  premium  thereon  must  have  been  paid ;  next,  the  interest 
of  the  tenant  must  have  expired  or  been  determined  either  by  himself 
or  the  landlord  by  notice  to  quit ;  and,  lastly,  the  tenant  or  any  person 
holding  or  claiming  by,  through,  or  under  him  must  have  refused  or 
neglected  to  deliver  up  possession.  When  these  three  conditions  are 
fulfilled,  the  landlord  may  at  his  option  enter  a  plaint  either  against  the 
tenant  or  against  such  other  person  claiming  under  him ;  the  Court  of 
the  district  in  which  the  premises  are  situated  being  the  Court  which 
has  jurisdiction.     The  defendant,  to  whom  a  summons  thereupon  issues, 
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is  required  at  the  time  named  in  the  summons  to  show  good  cause  to 
the  contrary.  If  he  fail  to  do  so,  the  plaintiff  will  obtain  possession  of 
the  premises  mentioned  in  the  plaint,  either  forthwith  or  on  or  before 
such  day  as  the  judge  may  think  fit  to  name,  on  proof — (1)  that  the 
defendant  still  neglects  and  refuses  to  deliver  up  possession  of  the 
premises ;  (2)  of  the  yearly  value  and  rent  thereof ;  (3)  of  the  holding ; 
(4)  of  the  expiration  or  other  determination  of  the  tenancy,  with  the 
time  and  manner  thereof ;  (5)  of  the  plaintiff's  title,  if  such  title  has 
accrued  since  the  letting ;  (6)  (where  the  defendant  does  not  appear)  of 
the  service  of  the  summons.  Where  the  plaint  is  against  the  tenant,  a 
claim  may  be  added  for  rent  or  mesne  profits,  or  both,  down  to  the  day 
appointed  for  the  hearing,  or  to  any  preceding  day  named  in  the  plaint, 
provided  always  that  such  claim  does  not  exceed  £100  (see  Cam23hell  v. 
Loader,  1865,  3  H.  &  C.  520). 

For  the  above  section  to  apply,  the  ordinary  relation  of  landlord  and 
tenant  between  the  parties,  or  their  predecessors  in  title,  must  be  clearly 
established,  it  having  been  held  on  more  than  one  occasion  that  its 
provisions  cannot  be  made  use  of  where  the  relation  between  the  party 
ejecting  and  the  party  sought  to  be  ejected  presents  features  of  any 
complication  {Jones  v.  Owen,  1848,  18  L.  J.  Q.  B.  8 ;  79  E.  E.  888 ; 
Banks  v.  Behbeck,  1851,  21  L.  J.  Q.  B.  476 ;  86  E.  E.  905).  It  will  be 
noticed,  too,  that  the  tenancy  is  one  which  must  have  expired  or  been 
determined  by  notice  to  quit.  These  words  will  exclude  the  case 
where  a  tenant  holds  over  after  surrender,  or  after  he  has  incurred 
forfeiture  upon  which  the  landlord  may  exercise  a  right  of  re-entry  {Doe 
v.  Boe,  1831,  2  Barn.  &  Adol.  922 ;  Doe  v.  Sharpley,  1846,  15  Mee.  &  W. 
558) ;  the  rule  in  this  respect  being  the  same  as  in  the  case  of  specially 
indorsed  writs  in  the  High  Court  under  E.  S.  C,  1883  (Order  3,  r.  6  (F)). 
On  the  other  hand,  the  words  of  the  section  are  wide  enough  to  include 
any  valid  notice  to  quit,  whether  valid  at  common  law  or  valid  only  by 
the  agreement  of  the  parties.  This  will  clearly  appear  from  a  comparison 
of  the  present  enactment  with  the  corresponding  provisions  in  the  earlier 
County  Courts  Acts  to  which  reference  has  already  been  made,  and  which 
were  restricted  in  terms  to  the  case  where  notice  to  quit  was  either 
"regular"  or  "legal"  (see  Friend  v.  Shaiu,  1887,  20  Q.  B.  D.  374).  The 
result  is  in  conformity  with  the  decisions  under  the  Agricultural 
Holdings  Act,  46  &  47  Vict.  c.  61,  which,  after  providing  for  a  year's 
notice  to  quit  in  the  holdings  to  which  the  Act  applies,  confines  the 
provision  to  the  case  where  a  half-year's  notice  is  hy  law  necessary  and 
sufficient  for  the  determination  of  such  tenancy ;  it  having  been  held 
that  a  yearly  tenancy  made  determinable  by  six  months'  notice  by 
express  agreement  was  not  within  the  scope  of  the  enactment,  as  that 
notice  was  necessary,  not  "by  law,"  but  by  contract  {Wilkinson  v. 
Calmrt,  1878,  3  C.  P.  D.  360;  Barlow  v.  Teal,  1885,  15  Q.  B.  D.  501). 

The  Act  goes  on  to  provide  that  where  the  summons  is  served  on  or 
comes  to  the  knowledge  of  any  sub-tenant  of  the  holding,  he  being  the 
occupier  of  the  whole  or  part  of  the  premises  sought  to  be  itecovered,  he 
must  forthwith  give  notice  of  the  same  to  his  immediate  landlord,  under 
penalty  of  forfeiting  three  years'  rack-rent  of  the  premises  held  by  him, 
to  be  recovered  whatever  the  amount  by  action  in  the  Court  issuing  the 
summons  (s.  140).  At  the  foot  of  the  summons  is  appended  a  notice  to 
the  effect  in  question  (see  Appendix  of  Forms  in  App.  to  C.  C.  E.,  1903, 
No.  247).  This  provision  is  based  upon  a  corresponding  enactment  of 
Common  Law  Procedure  Act,  1852,  to  which  attention  has  already  been 
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called  (15  &  16  Vict.  c.  76,  s.  209,  re-enacting  11  Geo.  ii.  c.  19,  s.  12). 
On  the  receipt  of  the  notice  the  defendant's  immediate  landlord,  if  not 
originally  a  defendant,  may  be  added  or  substituted  as  defendant,  in 
order  that  he  may,  if  he  so  desire,  defend  the  possession  of  the  premises 
in  question  (s.  140). 

The  summons  is  to  be  served  in  the  same  way  as  ordinary  summonses, 
and  if  the  defendant  cannot  be  found,  and  his  place  of  dwelling  is  either 
unknown  or  entrance  thereto  cannot  be  gained  for  the  purpose  of  serving 
the  summons,  a  copy  thereof  may  be  posted  on  some  conspicuous  part 
of  the  premises  sought  to  be  recovered,  such  posting  being  deemed  good 
service  on  him  (s.  141). 

It  will  be  noticed  that  the  Act  in  terms  provides  that  in  order 
to  succeed  the  plaintiff  must  give  proof  of  his  title,  if  such  title  has 
accrued  since  the  letting  of  the  premises.  This  means  his  title  to  be 
considered  landlord  as  against  the  defendant,  whether  by  devolution  from 
the  lessor,  or  by  attornment,  or  otherwise  by  estoppel.  There  is  thus 
a  ground  of  distinction  from  the  procedure  under  the  earlier  County 
Courts  Acts,  since,  as  already  mentioned,  the  jurisdiction  thereunder 
was  ousted  as  soon  as  title  came  in  question.  With  the  qualifications 
that  the  right  set  up  by  the  defendant  was  one  which  could  exist  in 
point  of  law  {Lloyd  v.  Jones,  1848,  6  C.  B.  81 ;  77  K.  R.  278),  and  that 
no  estoppel  prevented  him  from  setting  it  up,  the  defendant  under  the 
earlier  Acts  was  able  to  bring  the  proceedings  to  a  close  by  setting  up  a 
claim  of  title  to  the  property  sought  to  be  recovered  against  him,  whether 
such  title  was  set  up  in  himself  or  in  some  third  person,  provided 
always  it  was  set'  up  in  good  faith  {Kerkin  v.  Kerkin,  1854,  3  El.  &  Bl. 
399;  Pearson  v.  Glazebrook,  1867,  L.  R.  3  Ex.  27).  The  same  result 
followed  where  he  alleged  that  the  plaintiffs  title  had  expired  since  the 
demise  {Mountnoy  v.  Collier,  1853,  1  El.  &  Bl.  630). 

To  give  the  County  Court  jurisdiction  no  fine  or  premium  must  have 
been  paid  by  the  tenant  for  his  interest,  and  neither  the  value  of  the 
premises  sought  to  be  recovered  nor  the  rent  payable  in  respect  thereof 
must  have  exceeded  £100  by  the  year.  The  meaning  of  this  latter  pro- 
vision has  been  explained  by  two  decisions  of  the  year  1868,  to  be  that 
while  the  rent  referred  to  is  that  which  is  payable  between  the  litigant 
parties,  the  annual  value  is  not  that  of  the  litigant's  interest  in  the 
property,  but  that  which  it  would  actually  fetch  in  the  market  {Brown 
v.  Cocking,  L.  R.  3  Q.  B.  672 ;  Elston  v.  Rose,  L.  R.  4  Q.  B.  4) ;  so  that  in 
estimating  such  value  it  is  not  proper  to  deduct  a  ground  rent  from  the 
ordinary  rent  {ibid.). 

{h)  Bent  in  Arrear. — This  provision,  as  already  mentioned,  was  first 
introduced  in  the  Act  of  1856,  and  as  in  the  former  case  it  only  applies 
where  neither  the  value  of  the  premises  nor  the  rent  payable  in  respect 
of  them  exceeds  £100  by  the  year;  but  unlike  the  previous  case,  it  is 
not  necessary  for  the  Court  to  have  jurisdiction  to  show  that  no  fine  or 
premium  has  been  paid  for  the  interest  in  the  term.  By  sec.  139  of  the 
present  Act,  where  rent  in  such  a  tenancy  is  one  half-year  in  arrear  and 
the  landlord  has  a  right  "  by  law  "  to  re-enter  for  its  non-payment,  he 
may  enter  a  plaint  in  the  Court  of  the  district  where  the  premises  are 
situate  for  their  recovery,  without  any  formal  demand  or  re-entry,  and 
thereupon  a  summons  issues  to  the  tenant,  service  of  which  is  to  stand 
in  lieu  of  a  demand  and  re-entry.  This  provision  is  obviously  modelled 
on  sec.  210  of  the  Common  Law  Procedure  Act,  1852,  and  consequently 
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the  expression  "right  by  law  to  re-enter"  must  intend  the  right  of 
re-entry  reserved  to  the  landlord  for  non-payment  of  rent  by  the 
instrument  of  demise.  The  tenant  has  five  clear  days  given  to  him 
before  the  return  day  of  the  summons  in  which  to  pay  into  Court  the 
rent  in  arrear  and  the  costs ;  and  upon  such  payment  the  action  is  to 
cease.  If,  however,  such  payment  is  not  made,  and  the  defendant  does 
not  at  the  time  named  in  the  summons  show  good  cause  to  the  contrary, 
the  plaintiff  must  prove  the  following  things : — (1)  The  yearly  value 
and  rent  of  the  premises ;  (2)  the  fact  that  one  half-year's  rent  was  in 
arrear  before  the  plaint  was  entered;  (3)  that  no  sufficient  distress  was 
then  to  be  found  on  the  premises  to  countervail  such  arrear ;  (4)  his 
power  to  re-enter;  (5)  the  fact  that  the  rent  is  still  in  arrear;  (6)  his 
title,  if  such  title  has  accrued  since  the  letting  of  the  premises ;  (7)  the 
service  of  the  summons  if  the  defendant  does  not  appear. 

The  judge  may  thereupon  order  possession  of  the  premises  mentioned 
in  the  plaint  to  be  given  to  the  defendant  by  the  plaintiff  on  or  before 
such  day  as  the  judge  shall  think  fit  to  name,  not  being  less  than  four 
weeks  from  the  day  of  trial,  unless  within  that  period  all  the  rent  in 
arrear  and  the  costs  are  paid  into  Court.  The  construction  of  the 
expressions  "  value  "  and  "  rent "  may  be  presumed  to  be  the  same  as  in 
the  preceding  section,  and  the  provision  requiring  a  sub-tenant  to  give 
notice  to  his  immediate  landlord  of  the  proceedings,  under  a  penalty  of 
three  years'  rack-rent  of  the  premises  (s.  140),  applies  in  this  case  also. 
The  provision  as  to  the  half-year's  rent,  in  the  absence  of  a  sufficient 
distress,  like  the  requirement  of  the  reservation  of  a  right  of  re-entry  in 
the  lease,  is  taken  from  the  Common  Law  Procedure  Act,  some  of  the 
decisions  as  to  which  in  reference  to  these  matters  will  be  found  under 
"  Forfeiture  "  in  the  article  Landlord  and  Tenant.  It  appears  a  some- 
what singular  thing  that  although  in  the  last  case,  where  the  landlord's 
right  to  possession  is  founded  on  holding  over,  he  is  in  terms  given  the 
right  of  claiming  rent,  in  this  case,  where  his  claim  is  founded  on  the 
non-payment  of  rent,  though  he  becomes  entitled  to  possession,  the  Court 
has  no  jurisdiction  to  give  him  judgment  for  the  rent  in  arrear,  although 
no  doubt  this  result  may  be  achieved  by  uniting  the  two  causes  of  action 
in  one  claim  (see  C.  C.  R.,  1903,  Order  4,  r.  3). 

Judgment  in  both  cases  of  recovery  of  possession  is  enforced,  where 
the  order  is  not  obeyed,  by  the  issue  by  the  registrar  of  a  warrant 
authorising  and  requiring  the  bailiff  of  the  Court  to  give  possession  of 
the  premises  to  the  plaintiff.  Such  warrant  justifies  the  bailiff  in  entering 
upon  the  premises  and  in  giving  possession  accordingly  (s.  142),  but  con- 
tinues in  force  only  for  three  months  from  the  day  next  after  the  last 
day  named  by  the  judge  in  the  order  for  the  delivery  of  possession  to 
the  plaintiff  (s.  143).  In  the  case  of  recovery  of  possession  for  non-pay- 
ment of  rent,  it  is  expressly  provided  (s.  139,  ad  fin.)  that  the  plaintiff 
shall  from  the  time  of  the  execution  of  such  warrant  hold  the  premises 
discharged  of  the  tenancy,  and  the  defendant  and  all  persons  claiming 
by,  through,  or  under  him,  so  long  as  the  order  of  the  Court  remains 
unreversed,  are  to  be  barred  from  relief. 

The  Act  goes  on  to  provide  that  where  the  landlord,  at  the  time  of 
applying  for  the  warrant  had  no  lawful  right  to  possession,  neither  he 
nor  any  agent  acting  on  his  behalf  is  to  be  deemed  a  trespasser  merely 
by  reason  of  some  irregularity  in  the  mode  of  proceedings  for  obtaining 
possession,  the  party  aggrieved  being  left  to  an  action  for  any  special 
injury  he  may  have  sustained  in  consequence  of  the  same  as  his  only 
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remedy  (s.  145).  But  though  the  landlord  is  protected  to  the  above 
extent,  it  has  been  held  that  there  is  nothing  to  prevent  a  tenant  or 
sub-tenant  evicted  by  the  procedure  applicable  in  cases  of  holdino-  over 
from  bringing  an  action  of  trespass  or  ejectment  in  the  High  Court 
against  the  landlord  at  whose  instance  the  warrant  has  been  issued ;  at 
all  events,  in  the  case  w^here  he  has  not  been  made  a  defendant  in  the 
ejectment  proceedings.  In  such  action  he  may  test  the  validity  of  the 
County  Court  proceedings  and  the  lessor's  right  to  evict  him,  the  order 
itself  creating  no  estoppel  as  to  the  right  of  possession  even  against  a 
party  {Hodson  v.  Walker,  1872,  L.  E.  7  Ex.  55). 

It  is  specifically  provided  by  the  County  Court  Eules  (Order  53, 
r.  13),  that  the  costs  in  actions  under  sees.  138  and  139  of  the  Act  shall 
be  taxed  in  the  case  of  a  plaintiff  on  the  scale  applicable  to  the  rent  or 
value  of  the  premises  upon  which  the  Court  fees  are  assessed,  plus  the 
amount  of  any  rent  and  mesne  profits  recovered ;  and  in  the  case  of  a 
defendant,  on  that  applicable  to  the  said  rent  or  value,  plus  the  amount 
of  the  rent  and  mesne  profits  claimed. 

As  regards  the  right  of  appeal,  the  section  of  the  Act  which  confers 
it  generally  (s.  120),  in  the  case  of  points  of  law  and  of  the  improper 
reception  or  exclusion  of  evidence,  provides  that  there  shall  be  no  appeal 
in  any  action  for  the  recovery  of  tenements  where  the  yearly  rent 
or  value  of  the  premises  does  not  exceed  £20,  unless  by  leave  of  the 
judge ;  so  that  the  defeated  party  may  appeal  as  of  right  only  in  the 
case  where  both  rent  and  value  exceed  £20. 

Having  thus  dealt  shortly  with  the  two  classes  of  action  where  the 
mere  possession  of  tenements  may  be  recovered,  it  is  now  proposed  to 
say  something  about  the  jurisdiction  and  the  practice  of  the  County 
Court  in  the  action  of  ejectment  proper.  As  already  seen,  the  present 
County  Courts  Act,  after  enacting  that  except  as  provided  in  the  Act 
the  County  Court  is  not  to  have  the  cognisance  of  any  action  of  eject- 
ment, or  of  any  action  in  which  title  to  real  property  comes  in  question 
(s.  56),  goes  on  (s.  59)  to  clothe  the  Court  with  jurisdiction  in  all  actions 
of  ejectment  when  neither  the  annual  value  nor  the  rent  of  the  premises 
exceeds  £50  (now  £100)  by  the  year.  The  meaning  to  be  attached  to 
the  words  "  rent "  and  "  value "  in  this  connection  has  already  been 
considered.  If  the  premises  consist  of  different  portions,  and  the  title 
to  only  one  of  such  portions  be  in  dispute,  the  Court  will  have  jurisdic- 
tion to  try  the  action  if  the  value  of  such  portion  falls  below  the  specified 
limit ;  though  it  is  otherwise  if  the  action  was  really  brought  to  try  the 
right  to  the  whole  {Rutherford  v.  TVilkie,  1879,  41  L.  T.  435  ;  Stohvorthi/ 
V.  Foivell,  1886,  54  L.  T.  759).  And  the  parties  can  always  expressly 
agree  to  confer  jurisdiction  on  the  County  Court  to  try  an  action  of 
ejectment  by  signing  a  memorandum  to  that  effect  (s.  64).  Where, 
however,  this  is  not  done,  the  defendant  may,  within  a  month  from  the 
day  of  the  service  of  the  summons,  apply  to  a  judge  of  the  High  Court 
at  chambers  for  a  summons  to  the  plaintiff  to  show  cause  why  the  action 
should  not  be  tried  in  the  High  Court,  on  the  ground  that  the  title  to 
premises  of  greater  annual  value  than  £100  would  be  affected  by  the 
decision  of  the  action ;  and  on  the  hearing  of  such  summons  the  judge, 
if  satisfied  that  the  title  to  other  lands  would  be  so  affected,  may  order 
such  action  to  be  tried  in  the  High  Court,  and  thereupon  all  proceedings 
in  the  County  Court  are  to  be  discontinued  (s.  59).  Where,  too,  an 
action  of  ejectment  commenced  in  the  County  Court   is  clearly  one 
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beyond  the  jurisdiction  of  that  Court,  the  defendant  may  apply  for  a 
writ  of  prohibition  to  a  judge  of  the  High  Court  (s.  127);  but  the 
decision  of  such  judge,  if  adverse  to  the  defendant  upon  the  question 
of  the  value  or  rent  of  the  premises,  will  bind  him  in  the  subsequent 
proceedings  in  the  County  Court  {Symons  v.  Rees,  1876,  1  Ex.  L>.  416). 
And  where  the  defendant,  instead  of  taking  this  step,  goes  to  trial  in 
the  County  Court,  and  that  Court  decides,  after  hearing  evidence, 
that  it  has  jurisdiction,  a  prohibition  will  not  afterwards  be  granted, 
unless  either  the  judge  acted  erroneously  in  point  of  law,  or  the 
defendant  can  put  forward  strong  grounds  for  the  interference  of  the 
High  Court  {Broivn  v.  Cocldng,  L.  E.  3  Q.  B.  672 ;  Elston  v.  Rose,  L.  R.  4 
Q.  B.  4).  And  if  the  subject-matter  of  the  action  is  beyond  the  juris- 
diction of  the  Court,  the  judge  must  order  it  to  be  struck  out,  unless 
the  parties  consent  to  the  jurisdiction,  having  moreover  the  power  if 
he  does  to  award  costs  in  the  same  manner,  and  to  the  same  extent, 
as  if  he  had  jurisdiction  and  the  plaintiff  had  failed  in  his  demand 
(s.  114).  The  plaintiff,  however,  in  such  a  case,  may  apply  to  the 
High  Court,  upon  an  affidavit  of  the  facts,  for  an  order  in  lieu  of 
mandamus,  calling  upon  the  judge  and  the  defendant  to  show  cause 
why  the  action  should  not  be  heard  (s.  131). 

Where  an  action  of  ejectment  is  brought  in  the  County  Court  by 
a  landlord  against  his  tenant  on  the  ground  of  forfeiture  for  breach 
of  covenant,  it  would  seem  that  the  14th  section  of  the  Conveyancing 
Act,  1881,  44  &  45  Vict.  c.  41,  would  require  him  to  give  the  notice 
specified  in  subs.  1,  equally  as  when  the  action  is  brought  in  the 
High  Court.  The  jurisdiction,  however,  to  grant  relief  under  subs.  2 
is  primd  facie  only  vested  in  the  High  Court  (44  &  45  Vict.  c.  41, 
s.  69).  The  application  by  the  tenant  for  relief  may  be  made,  in  the 
terms  of  the  sub-section,  either  in  an  action  brought  by  himself,  in 
which  case  it  must  be  brought  in  the  Chancery  Division  of  the  High 
Court,  or  "  in  the  lessor's  action  if  any,"  and,  if  such  lessor's  action  be 
brought  in  the  County  Court,  it  is  thought  that  the  provisions  of  the 
Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  89,  would  apply  to  enable 
the  tenant's  application  for  relief  to  be  entertained  by  that  Court. 

It  remains  now  to  say  a  few  words  about  certain  points  of  practice 
which  are  peculiar  to  the  action  of  recovery  of  land  in  the  County 
Court.  It  is  provided  by  the  Eules  (Order  6,  r.  3,  of  the  C.  C.  R., 
1903),  that  in  all  actions  for  the  recovery  of  land  the  particulars  shall 
contain  a  full  description  of  the  property  sought  to  be  recovered  and 
of  the  annual  value  and  of  the  rent,  if  there  be  any,  fixed  or  paid  in 
respect  thereof.  As  in  the  High  Court,  no  cause  of  action  may,  unless 
by  leave  of  the  judge  or  registrar,  be  joined  with  an  action  for  the 
recovery  of  land,  except  claims  in  respect  of  mesne  profits,  or  arrears 
of  rent,  or  double  value  in  respect  of  the  premises  claimed,  or  any 
part  thereof,  or  damages  for  breach  of  any  contract  under  which  the  same, 
or  any  part  thereof,  are  held,  or  for  any  wrong  or  injury  to  the  premises 
claimed  (C.  C.  R.,  1903,  Order  4,  r.  1).  Some  of  the  principal  decisions 
with  regard  to  the  construction  and  application  of  this  rule  have 
already  been  given  in  the  discussion  of  the  practice  in  ejectment  in 
the  High  Court.  By  Order  7,  r.  8,  the  summons  in  an  action  for 
the  recovery  of  land  must  be  served  thirty-five  clear  days  before  the 
return  day  thereof,  and  in  order  to  ensure  its  service  should  be 
delivered  to  the  bailiff  forty  clear  days  at  least  before  that  day.  If 
service  cannot  otherwise  be  effected,  it  may  be  made  in  case  of  vacant 
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possession,  by  posting  a  copy  of  the  summons  upon  the  door  of  the 
dweUing-house  or  on  a  conspicuous  part  of  the  property  (Order  7 
r.  24). 

Attention  has  already  been  called  to  the/  provision  of  the  County 
Courts  Act,  which  requires  any  sub-tenant,  upon  being  served  with  a 
summons  for  recovery  of  possession  under  sees.  138  and  139,  to  give  notice 
thereof  to  his  immediate  landlord,  under  penalty  of  forfeiting  three 
years'  rack-rent  of  the  premises  (s.  140).  There  is  no  such  provision 
contained  in  the '  statute  with  regard  to  the  action  for  recovery  of 
land.  By  the  Common  Law  Procedure  Act,  however  (s.  209),  the  duty 
in  question  is  thrown  upon  "  every  tenant  to  whom  any  writ  shall  be 
delivered,  or  to  whose  knowledge  it  shall  come."  It  seems  possible 
that  this  expression  is  wide  enough  to  cover  an  action  for  the  recovery 
of  land  brought  in  the  County  Court,  and  the  form  (No.  252  in  the 
Appendix  to  the  County  Court  Eules,  1903)  of  summons  in  an  action 
for  recovery  of  landj  contains  at  its  foot  a  notice  to  the  defendant, 
warning  him  of  the  effect  of  non-compliance  with  the  requirement  in 
question.  How  far  this  imposes  an  obligation  upon  him  may  be 
regarded  as  anything  but  clear. 

The  rules  further  provide  (Order  9,  r.  7)  that  any  defendant  in  an 
action  to  recover  lands  may  confess  the  action  as  to  the  whole,  or  any 
part  of  them,  by  signing  an  admission  of  the  title  and  of  the  right  to 
possession  of  the  plaintiff.  This  must  be  done  at  any  time  before  the 
return  day  of  the  summons,  and  in  the  presence  of  the  registrar,  or  his 
clerk,  or  of  a  solicitor,  by  whom  it  must  be  attested.  Upon  the  receipt 
of  such  admission,  the  registrar  forthwith  gives  notice  by  post  to  the 
plaintiff,  and  the  Court  may,  on  the  return  day,  on  proof  of  the  defen- 
dant's signature  to  such  admission,  where  not  attested  by  the  registrar 
or  his  clerk,  and  without  any  further  proof  of  the  plaintiffs  title  (so 
long  as  no  defendant  other  than  the  person  signing  is  in  the  field), 
give  judgment  for  the  plaintiff  for  the  recovery  of  possession  and  for 
costs.  The  effect  of  the  admission,  if  notice  thereof  be  received  before 
the  return  day,  is,  in  the  absence  of  an  order  to  the  contrary,  that  the 
plaintiff  is  not  to  be  entitled  to  any  costs  incurred  after  the  receipt  of 
the  notice,  except  the  costs  of  attending  the  Court  on  the  return  day 
{ibid.).  The  admission  is  not,  of  course,  in  any  way  binding  upon  any 
defendant  not  signing  it,  and  as  against  him,  the  trial  proceeds  as  if  no 
admission  had  been  signed  (ibid.). 

Any  defendant  may  limit  his  defence  to  a  part  only  of  the  property 
mentioned  in  the  particulars,  by  filing  with  the  registrar,  a  specified 
number  of  days  before  the  return  day,  a  notice  in  writing  (see  Form 
No.  255  in  the  Appendix),  signed  by  himself,  or  his  solicitor,  describing 
the  part  to  which  his  defence  is  limited  with  reasonable  certainty 
(Order  10,  r.  5;  Order  22a,  r.  11).  The  registrar  thereupon  sends  the 
notice  by  post  to  the  plaintiff  a  specified  time  before  the  return  day 
(ibid.). 

Provision  is  also  made,  as  in  the  High  Court,  for  a  person  not  named 
in  the  summons,  to  appear  and  defend  by  leave  at  the  hearing  (Order  10, 
r.  4).  He  must,  a  specified  number  of  days  before  the  return  day,  file 
an  affidavit,  with  as  many  copies  thereof  as  there  are  plaintiffs  and 
defendants,  showing  that  he  is  in  possession,  either  by  himself  or  his 
tenant,  of  the  property  or  some  part  thereof  (described  in  the  affidavit 
with  reasonable  certainty)  mentioned  in  the  particulars ;  the  registrar, 
after  entering  his  name,  address,  and  description  in  the  plaint-book  as 
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a  defendant,  giving  notice  a  specified  time  before  the  return  day,  to  the 
plaintiff  and  the  original  defendants,  of  the  filing  of  the  affidavit,  a  copy 
of  which  he  annexes  to  each  notice,  and  in  all  subsequent  proceedings 
the  person  filing  the  affidavit  being  named  as  a  defendant  {ibid.,  Order 
22a,  r.  11). 

It  is  provided  by  the  rules  that  where,  in  an  action  to  recover  land 
or  damages  in  respect  of  any  right  relating  thereto,  the  plaintiffs  title 
appears  to  have  existed  as  alleged  in  the  summons  at  the  time  the 
plaint  was  entered,  and  to  have  expired  before  the  return  day,  he 
shall,  in  the  absence  of  an  order  to  the  contrary,  be  entitled  to  judgment 
according  to  the  fact  that  he  was  so  entitled,  and  to  the  costs  of  the 
action  (Order  23,  r.  16). 

The  effect  of  the  County  Courts  Act  (s.  120)  is  that  in  actions  for 
the  recovery  of  land,  as  distinguished  from  those  for  the  recovery  of 
possession,  an  appeal  lies  on  any  point  of  law,  or  the  admission  or 
exclusion  of  evidence,  without  leave,  and  irrespective  of  the  annual 
value  of  the  land  sought  to  be  recovered  {Millett  v.  Ballard,  [1904] 
2  K.  B.  593). 

In  actions  for  the  recovery  of  land  costs  are  to  be  taxed  under 
Column  B.,  the  judge,  however,  having  power  to  order  them  to  be  taxed 
under  Columns  A.,  B.,  or  C.  in  the  Appendix  to  the  Eules  (Order  53, 
r.  11). 

A  judgment  for  the  recovery  of  land  is  enforced  by  warrant  of 
possession  (Order  25,  r.  64).  Where  no  date  is  named  in  the  judgment 
it  may  issue  after  the  expiration  of  fourteen  clear  days  from  the  date  of 
judgment  (r.  65).  Costs,  if  awarded  to  the  plaintiff,  may  be  the  subject 
of  a  separate  warrant,  or  may  be  included  in  the  warrant  of  possession 
at  the  election  of  the  plaintiff  (r.  66).  If  judgment  be  given  for  the 
defendant  w^ith  costs,  execution  may  issue  for  the  latter  on  the  day 
named  in  the  judgment ;  or  if  no  such  day  be  named,  at  the  expiration 
of  fourteen  clear  days  from  the  date  of  judgment  (r.  67).  The  rules 
further  provide  that  a  warrant  of  possession  is  not  to  be  issued  without 
evidence  by  affidavit  of  service  of  the  order  and  disobedience  thereto 
(r.  68). 

Ejectment  before  Justices. 

Something  remains  to  be  said  about  the  jurisdiction  in  ejectment 
vested  by  statute  in  justices.  This  is  analogous  to  the  jurisdiction  now 
possessed  by  County  Courts  to  give  possession  of  tenements  by  a  pro- 
cedure which,  as  already  explained,  is  wholly  distinct  from  that  resorted 
to  in  the  recovery  of  land  or  ejectment  proper.  The  jurisdiction  in 
question  closely  resembles  that  which  is  conferred  on  County  Courts 
by  sec.  138  of  the  County  Courts  Act  already  dealt  with.  The  statute 
in  question  is  the  Small  Tenements  Eecovery  Act,  1838  (1  &  2  Vict. 
c.  74).  The  following  preliminary  conditions  must  be  fulfilled  for  the 
statute  to  apply : — (1)  There  must  be  a  tenancy  of  a  house,  land,  or 
other  corporeal  hereditaments ;  (2)  such  tenancy  must  be  one  at  will,  or 
for  a  term  not  exceeding  seven  years ;  (3)  the  rent  payable  must  be  one 
not  exceeding  £20  per  annum,  without  fine ;  (4)  the  term  must  have 
ended,  or  been  duly  determined  by  a  legal  notice  to  quit  "  or  otherwise." 
When  these  conditions  are  fulfilled,  and  possession  is  wrongfully  with- 
held, the  landlord  or  his  agent  may  serve  a  written  and  signed  notice  of 
his  intention  to  proceed  to  recover  possession  on  the  tenant,  or,  where 
he  does  not  actually  occupy  the  whole  of  the  premises,  on  the  person 
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by  whom  the  same  or  any  part  thereof  are  then  actually  occupied.  A 
form  of  notice  will  be  found  contained  in  the  schedule  of  the  Act  (Form 
No.  1),  and  such  form  must  be  carefully  followed.  It  conveys  to  the 
tenant  information  that  unless  possession  be  given  up,  application  will 
be  made  to  the  justices  on  a  date  specified  in  the  notice  seven  clear  days 
after  service.  The  word  "  agent "  is  defined  in  the  Act  (s.  7)  to  be  any 
person  usually  employed  by  the  landlord  in  the  letting  of  the  premises, 
or  in  the  collection  of  the  rents  thereof,  or  specially  authorised  to  act 
in  the  particular  matter  by  writing  under  the  hand  of  the  landlord.  If 
the  notice  be  given  by  him,  he  should  describe  himself  therein  as  "  agent 
to  A.  B.,  the  owner  "  {Delaney  v.  Fox,  1856,  1  C.  B.  N.  S.  166).  The  statute 
will  not  apply,  as  has  already  been  mentioned,  unless  the  relation  of 
landlord  and  tenant  be  established  between  the  parties  (  Wehh  v.  Fordredy 
1868,  32  J.  P.  804).  Where,  for  instance,  it  appeared  that  the  party 
against  whom  the  proceedings  were  taken  obtained  possession  by  a  mere 
trespass,  and  never  was  in  the  position  of  tenant  at  all,  it  was  held  that 
the  statute  could  not  be  resorted  to  {Broion  v.  Newmarch,  1875,  40  J.  P. 
212).  It  does  not  seem  clear  how  far  a  question  of  title  raised  by  the 
defendant  in  the  proceedings  ousts  the  jurisdiction  conferred  by  the  Act. 
The  general  principle  applicable  to  the  point  under  discussion  is  that 
this  jurisdiction  is  ousted  where  the  defendant  hondfide  asserts  title  in 
himself,  as  distinguished  from  the  case  where  he  merely  sets  up  the  title 
of  a  third  person  (see  Stone's  Justices'  Manual,  pp.  850,  851,  39th  ed., 
and  cases  there  cited).  The  claim  of  title,  however,  must  appear  to  be 
one  based  upon  some  reasonable  ground,  and  one  which  the  tenant  is 
not  prevented  from  asserting  by  some  estoppel  (see  In  re  Fmery  v. 
Barnett,  1858,  4  C.  B.  N.  S.  453).  Where,  for  instance,  the  defendant  was 
shown  to  be  tenant  of  certain  premises,  it  was  held  that,  as  against  the 
party  who  had  given  him  possession  and  received  rent  from  him,  he 
could  not  assert  the  title  of  any  third  person  at  the  time  the  tenancy 
commenced  {Bees  v.  Davies,  1858,  4  C.  B.  N.  S.  56). 

It  has  also  been  seen  that  for  the  statute  to  apply  the  rent  payable 
for  the  premises  must  not  exceed  £20  per  annum ;  but  the  statute  will 
not  be  displaced  by  merely  showing  that  annual  payments  in  excess 
of  that  amount  are  made,  unless  made  strictly  in  respect  of  rent,  and 
therefore  payments  which  could  be  enforced  by  distress  {In  re  Justices 
of  Bichmond,  1893,  10  T.  L.  K.  68).  Moreover,  the  tenancy  must  have 
been  determined  by  "  legal  notice  to  quit."  This  expression  has  been 
the  subject  of  judicial  decision,  and  has  been  interpreted  to  mean  notice 
required  by  common  law,  irrespective  of  any  stipulation  between  the 
parties  (Friend  v.  Shaiv,  1887,  20  Q.  B.  D.  374).  A  three  months'  notice 
to  quit,  for  instance,  given  to  determine  a  yearly  tenancy  in  conformity 
with  a  special  stipulation,  would  not  be  such  a  notice.  The  precise 
meaning  of  the  word  "otherwise"  does  not  seem  to  be  clear.  It  is 
thought,  however,  that  following  the  analogy  of  the  procedure  in  the 
County  Court,  it  does  not  have  the  effect  of  extending  the  scope  of  the 
rule  to  the  case  of  forfeiture  or  surrender.  The  statute  specially  pro- 
vides that  nothing  contained  in  it  is  to  affect  any  rights  to  which  any 
person  may  be  entitled  as  outgoing  tenant  by  custom  of  the  country  or 
otherwise. 

The  Act  goes  on  to  provide  (s.  2)  that  the  notice  may  be  served 

either  personally  on  the  defendant  or  by  leaving  it  with  some  person 

being  in,  and  apparently  residing  at,  the  place  of  abode  of  the  persons 

holding  over.     The  notice  must  be  read  over  by  the  person  serving  it  to 

VOL.  XII.  31 
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the  person  upon  whom  it  is  served,  and  its  purport  and  intent  must  be 
explained  to  him.  Provision  is  also  made  for  service  of  the  notice  where 
the  person  holding  over  is  not  to  be  found,  and  his  place  of  abode  is 
either  unknown  or  entrance  thereto  cannot  be  gained,  by  posting  it  up 
on  some  conspicuous  part  of  the  property  held  over. 

The  tenant  or  other  person  proceeded  against  has  a  week  within 
which  to  comply  with  the  notice,  by  giving  up  possession.  If  he  fails  to 
do  so  within  seven  clear  days  of  the  service,  the  next  step  is  for  the 
landlord  or  his  agent  to  lay  before  two  justices  a  complaint  (see  the  form 
of  complaint  in  the  schedule).  To  this  he  must  annex  a  duplicate  of  the 
notice.  The  defendant  must  then  appear  and  show  cause  why  posses- 
sion of  the  premises  should  not  be  given  under  the  Act.  If  he  fails  to  do 
so,  and  still  neglects  or  refuses  to  give  up  possession,  the  landlord  or  his 
agent  must  at  the  hearing  on  the  day  specified  in  the  notice  give  proof 
of  the  holding,  and  of  the  end  or  other  determination  of  the  tenancy, 
with  the  time  and  manner  thereof,  and  (in  the  case  where  the  landlord's 
title  has  accrued  since  the  letting)  of  the  right  by  which  he  claims 
possession ;  and  he  must  further  prove  the  service  of  the  notice,  and  the 
neglect  or  refusal  of  the  defendant  to  deliver  possession  (1  &  2  Vict, 
c.  74,  s.  1).  A  warrant  will  thereupon  be  issued  to  the  constables  and 
peace  officers  of  the  district  where  the  premises  are  situated,  ordering 
them  within  a  period  to  be  named,  to  enter,  by  force  if  necessary,  upon 
the  premises,  and  give  possession  of  them  to  the  complainant.  It  has 
been  held  (though  the  matter  seems  open  to  doubt)  that  entry  must 
take  place  not  less  than  twenty-one,  nor  more  than  thirty,  clear  days 
from  the  date  of  the  warrant  (B.  v.  Hopkins,  64  J.  P.  454),  and  must  be 
made  within  the  hours  of  nine  in  the  morning  and  four  in  the  after- 
noon. But  although  a  warrant  may  have  been  issued,  it  has  not  the 
effect  of  delaying  the  right  which  a  landlord  has  of  taking  peaceable 
possession  of  the  demised  premises  at  the  end  of  the  term  until  the 
period  specified  in  the  warrant  has  run  (Jones  v.  Foley,  [1891]  1  Q.  B. 
730).  No  officer  is  justified  in  executing  the  warrant  except  the 
constables  of  the  district  where  the  premises  are  situated  (Jones  v. 
Chapman,  1845,  14  Mee.  &  W.  124). 

The  statute  contains  further  provisions  to  protect  the  tenant  in  cases 
where  it  has  been  wrongly  resorted  to.  It  provides  (s.  3)  that  in  case 
the  person  who  sets  the  proceedings  in  motion  had  not  at  the  time  of 
granting  the  warrant  lawful  right  to  the  possession  of  the  premises,  the 
obtaining  of  the  warrant  will  be  deemed  a  trespass  by  him  against  the 
tenant  or  occupier,  the  circumstance  that  no  entry  under  it  was  made 
being  immaterial  (see  Darlington  v.  Pritchard,  1842,  4  Man.  &  G.  783 ; 
61  K.  E.  652).  The  procedure  open  to  the  tenant  who  wishes  to  con- 
test the  validity  of  the  proceedings  is  similar  to  that  in  replevin  (see 
Eeplevin).  He  can  obtain  delay  in  the  execution  of  the  warrant 
by  entering  into  a  bond  with  two  sureties  (approved  by  the  justices) 
conditioned  upon  maintaining  an  action  of  trespass  with  effect  and 
without  delay,  and  paying  the  costs  in  the  event  of  discontinuance, 
nonsuit,  or  an  adverse  verdict  (s.  3).  If  at  the  trial  of  such  action  the 
verdict  pass  for  the  plaintiff,  such  verdict  and  judgment  thereupon 
supersede  the  warrant  which  has  been  granted,  and  he  will  become 
entitled  to  a  "full  and  reasonable  indemnity"  for  the  costs  he  has 
incurred  (ihid.,  as  amended  by  5  &  6  Vict.  c.  97,  s.  2).  Where  the 
landlord,  however,  has  a  lawful  right  to  possession,  he  is  not  to  be 
deemed  a  trespasser  by  reason  merely  of  some  irregularity  or  infer- 


EECTinCATION 


483 


mality  which  may  have  been  committed  in  the  proceedings,  the  aggrieved 
party  being  left  to  the  remedy  of  an  action  for  any  special  damage  which 
he  may  have  sustained  in  consequence,  with  the  further  proviso  that  if 
such  damage  be  assessed  at  no  more  than  5s.,  no  more  costs  than  damages 
shall  be  recovered  in  the  absence  of  an  order  of  the  Court  to  the  contrary 
(s.  6).  And  the  justices  by  whom  the  warrant  has  been  issued,  as  well 
as  the  constable  by  whom  it  may  have  been  executed,  are  protected  by 
the  Act  from  legal  proceedings  by  reason  that  the  person  on  whose 
application  such  warrant  was  granted  had  not  lawful  right  to  the  posses- 
sion of  the  premises  (s.  5 ;  see  Edmunds  v.  Pinniger,  1845,  7  Q.  B.  558 ; 
^8  E.  R  510). 

As  to  the  power  of  justices  to  order  possession  of  demised  premises 
to  be  given  to  their  owners  when  they  have  been  deserted,  see  Deserted 
Premises,  ante,  Vol.  IV.  p.  526. 

[Authorities. — Pollock  and  Maitland,  History  of  English  Law,  2nd 
«d.,  1898  ;  Digby,  Historij  of  the  Law  of  Beat  Property ;  Glanvill,  Treatise 
on  the  Laws  and  Cicstonis  of  England;  Bracton,  Treatise  on  the  Laws 
and  Customs  of  the  Kingdom  of  England ;  Cole  on  Ejectment ;  The 
Annual  Practice ;  The  Annual  County  Court  Practice ;  Stone's  Justices' 
Manual.'] 
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1.  A  settlement,  conveyance,  agreement,  or  other  instrument  in 
writing,  made  inter  vivos,  which  has  by  mistake  been  so  drawn  as  not 
to  carry  out  the  "  mutual  and  concurrent  intention  "  {Fowler  v.  Fowler, 
1859,  4  De  G.  &  J.,  at  p.  265 ;  45  E.  K.  97)  of  the  parties,  may  be 
rectified  by  order  of  the  Court.  The  jurisdiction  is  exercised  with  the 
greatest  care  and  caution  {I.e.;  Murray  v.  Parker,  1854, 19  Beav.  305),  and 
only  on  evidence  of  the  clearest  and  most  satisfactory  description  {Lcc. 
and  below,  7). 

2.  A  common  mistake  of  the  operative  parties  to  the  instrument 
must  be  shown  {Mortimer  v.  Shortall,  1842,  2  Dr.  &  War.  363 ;  59  E.  K. 
635;  Murray  v.  Parker,  supra;  Sutherland  v.  Heathcote,  [1892]  1  Ch. 
475 ;  [cp.  May  v.  Piatt,  [1900]  1  Ch.  616 ;  Beale  v.  Kyte,  [1907]  1  Ch. 
645]).  That  is  to  say,  if  the  instrument  is  intended  to  carry  into  effect 
a  contract,  it  must  be  shown  that  there  was  an  unambiguous  and  con- 
cluded agreement  of  the  parties  to  the  contract  {Mackenzie  v.  Coidson, 
1869,  L.  K.  8  Eq.  368;  Foioler  v.  Fowler,  supra;  see  Mills  v.  Fox,  1887, 
37  Ch.  D.  153),  which  differs  from  the  contract  expressed  in  the 
instrument.  It  may  so  differ  even  though  the  same  words  are  used  in 
both  (below,  5). 

The  question  is.  Has  the  legal  meaning  of  the  contract  been  properly 
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expressed  or  not?  If  the  instrument  is  unilateral  as  a  voluntary 
settlement,  it  must  be  shown  that  it  did  not  carry  out  the  settlor's 
intention  (below,  6). 

The  rule  requiring  a  common  mistake  to  be  shown  was  departed 
from  in  a  case  where  a  marriage  settlement  conferring  a  benefit  on  the 
husband  contrary  to  the  intention  of  the  wife,  who  brought  the  property 
into  settlement,  was  drawn  in  its  actual  form  by  the  direction  of  the 
husband,  and  the  instrument  was  rectified  by  striking  out  the  benefit  so 
conferred  {Clark  v.  Girdtvood,  1877,  7  Ch.  D.  9 ;  Lovesey  v.  Smith,  1880, 
15  Ch.  D.  655).  This  exception  was  put  in  the  case  first  cited  on  the 
ground  that  the  husband  acted  as  the  wife's  agent ;  it  may,  perhaps  be 
more  reasonably  put  upon  the  ground  of  estoppel  (Pollock  on  Contracts^ 
7th  ed.,  517). 

And  in  some  cases  where  a  right  to  annul  an  agreement  or  to  cancel 
a  conveyance  has  been  established  by  a  plaintiff  {e.g.  on  the  ground  of 
fundamental  error,  see  Mistake,  Vol.  IX.  pp.  276  et  seq.),  the  defendant 
has  been  offered  the  option  of  having  the  agreement  or  conveyance 
annulled  or  cancelled,  or  of  having  it  rectified  so  as  to  accord  with  the 
plaintiff's  intention  {Paget  v.  Marshall,  1884,  28  Ch.  D.  255 ;  Bloomer  v» 
Spittle,  1872,  L.  R.  13  Eq.  427 ;  [but  see,  as  to  this  case,  Beale  v.  Kyte, 
[1907]  1  Ch.  645];  Harris  v.  Pepperell,  1867,  L.  R.  5  Eq.  1). 

3.  Rectification  cannot  be  ordered  to  the  prejudice  of  a  purchaser  or 
incumbrancer  {Warwick  v.  Warwick,  V1A5,  3  Atk.,  at  p.  293;  26  E.  R. 
970;  BlackicY.  Clark,  1852,  15  Beav.  595;  51  E.  R.  669),  unless  he  had 
notice  of  the  right  to  claim  it  {Davies  v.  Davies,  1841,  4  Beav.  54 ;  49  E.  R. 
258;  55  R.  R.  16)  before  he  acted  on  the  faith  of  the  instrument. 
Accordingly,  where  rectification  is  ordered,  dealings  prior  to  the  order 
should  be  protected  by  it  {Malmesbury  v.  Malmeshury,  1862,  31  Beav. 
407). 

4.  Numerous  examples  of  orders  for  rectification  are  collected  in 
Seton  on  Decrees  (6th  ed.,  pp.  1708  and  2300).  The  most  common  cases 
are  marriage  settlements  (below,  5 ;  and  see  the  notes  to  Legg  v.  Gold- 
ivire  in  2  White  and  Tudor's  L.  C,  7th  ed.,  p.  770)  and  agreements  for 
sales  of  land  and  conveyances  (Seton,  pp.  2300  et  seq.)  [and  leases  {Cowan 
V.  Truefitt,  Ltd.,  [1899]  2  Ch.  309]).  An  enrolled  disentailing  deed  may 
be  rectified  {Hall-Dare  v.  Hall-Dare,  1885,  31  Ch.  D.  251).  [So  may  a 
written  contract  when  the  conduct  of  the  parties  has  not  been  in  accord- 
ance with  it  before  reduction  to  writing  (Steam  Herring  Fleet,  Ltd.  v. 
Richards  <&  (7o.,  [1901]  17  T.  L.  R.  731) ;  clerical  errors  in  wills  (  Vaughan 
V.  Clerk,  [1902]  87  L.  T.  144;  Goods  of  Schott,  [1901]  P.  190);  and  a 
mistake  in  the  amount  of  the  consideration  by  one  party  to  a  contract 
{Eiuing  and  Laivson  Y.Hanhury  &  Co.,  [1900]  16  T.  L.  R.  140).  But  not 
an  agreement  upon  which  judgment  has  been  recovered  and  the  money 
paid,  even  under  circumstances  which  do  not  constitute  res  judicata 
{Caird  v.  Moss,  1886,  33  Ch.  D.  22;  cp.  Soper  v.  Arnold,  1889,  14  App. 
Cas.  429);  [and  the  general  jurisdiction  to  rectify  on  the  ground  of 
mistake  does  not  apply  to  instruments,  like  articles  of  association,  which 
have  only  statutory  effect  {Evans  v.  Chapinan,  [1902]  W.  N.  78  ;  86  L.  T.. 
381)]. 

5.  Where  articles  are  entered  into  before  marriage,  and  a  settlement 
ic  made  after  marriage  different  from  the  articles,  the  Court  will  set 
up  the  articles  against  the  settlement ;  but  where  both  are  entered  into 
previously  to  the  marriage,  at  a  time  when  all  parties  are  at  liberty,  the 
settlement  differing  from  the  articles  will  be  taken  as  a  new  agreement^ 
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and  shall  control  the  articles  (ijer  Talbot,  L.C.,  in  Legg  v.  Golclwire,  cited 
above,  4)  unless,  in  the  latter  case,  the  settlement  purports  to  have  been, 
or  is  proved  to  have  been,  made  in  pursuance  and  intended  performance 
of  the  articles  {Bold  v.  Hutchinson,  1855,  5  De  G.,  M.  &  G.  558 ;  43  E.  K. 
986 ;  In  re  Bahcock,  1880,  17  Ch.  D.  361 ;  [see  Viditz  v.  O'Ragan,  [1899] 
2  Ch.  569).  The  Court  may  rectify  a  marriage  settlement  by  inserting 
words  showing  an  intention  to  exercise  a  power  of  appointment  (Johnson 
V.  Bragge,  [1901]  1  Ch.  28);  and  where  a  settlement  itself  afforded  the 
only  evidence  of  the  intention  of  the  parties  the  Court  rectified  it  by 
inserting  technical  words  of  limitation  (Fitzgerald  v.  Fitzgerald,  [1902] 

1  Ir.  E.  477)]. 

Where  the  wife  is  able  to  contract,  as,  since  the  Married  Women's 
Property  Act,  1883,  she  is  (if  not  restrained  from  anticipation),  so  that 
she  might  agree  to  alter  the  antenuptial  agreement,  and  the  alteration 
only  affects  her  interest  or  the  husband's,  there  seems  to  be  no  longer 
any  reason  for  the  distinction  here  taken.  After  the  marriage  the 
husband  and  wife  could  not,  by  any  agreement  between  themselves, 
affect  the  rights  conferred  upon  the  children  of  the  marriage,  or  upon 
volunteers  by  the  antenuptial  agreement  (Paul  v.  Faul,  1882,  20  Ch.  D. 
742). 

Marriage  articles,  being  executory  only,  are  not  construed  with  the 
same  technical  strictness  as  a  formal  settlement ;  there  may  accordingly 
be  a  variation  from  them,  even  though  the  same  words  are  used,  such 
as  to  call  for  rectihcation  in  order  that  the  intention  of  the  parties  as 
gathered  from  the  articles  may  be  properly  expressed  (Cogan  v.  Duffieldy 
1876,  2  Ch.  D.  44,  at  p.  48;  Trevor  v.  Trevor,  1719,  5  Bro.  P.  C.'l22; 

2  E.  E.  574;  2  White  and  Tudor,  L.  (7.,  776). 

6.  If  a  voluntary  settlement  is  expressed  so  as  not  to  carry  out  the 
intention  of  the  settlor,  the  ordinary  remedy  is  cancellation,  not  rectifi- 
cation (Turner  v.  Collins,  1871,  L.  E.  7  Ch.  329,  at  p.  342,  in  this  case 
part  of  the  settlement  was  set  aside),  but  jurisdiction  exists  also,  and 
is  sometimes  exercised  to  rectify  such  a  settlement  (James  v.  Couchman, 
1885,  29  Ch.  D.  212;  Bonhote  v.  Henderson,  [1895]  1  Ch.  742;  aff.  [1895] 
2  Ch.  202 ;  [see  Bake  v.  Hooper,  [1901]  83  L.  T.  669]).  This  will  not  be 
done  without  the  consent  of  the  settlor,  if  he  is  alive  (Broun  v.  Kennedy, 
1863,  33  Beav.  133,  at  p.  147;  55  E.  E.  317),  or  without  clear  evidence 
that  the  alteration  sought  for  accords  with  his  intentions,  if  he  is  dead 
(Lister  v.  Hodgson,  1867,  L.  E.  4  Eq.  30,  at  p.  34 ;  [see  Weir  v.  Van  Tromp, 
[1900]  16  T.  L.  E.  531]). 

The  Court  is  reluctant  to  decree  rectification  on  the  unsupported 
evidence  of  the  settlor  alone  (Bonhote  v.  Henderson,  [1895]  1  Ch.  742). 

7.  Evidence. — In  all  cases  of  claims  for  rectification  "the  party 
seeking  relief  undertakes  a  task  of  great  difficulty,  since  the  Court  must 
be  clearly  convinced  by  the  most  satisfactory  evidence — first,  that  the 
mistake  complained  of  really  exists ;  and  next,  that  it  is  such  a  mistake 
as  ought  to  be  corrected  "  (Taylor  on  Evidence,  s.  1139 ;  per  Sugden,  L.C., 
in  Mortimer  v.  Shortall,  1842,  2  Dr.  &  War.,  at  p.  371 ;  59  E.  E.  635). 
This  is,  of  course,  where  the  persons  who  are  interested  in  opposing  the 
rectification  dispute  the  mistake,  or  where  the  persons  who  could  have 
contradicted  the  evidence  of  it  are  dead  (Tucker  v.  Bennett,  1887, 38  Ch.  D., 
at  p.  15,  Cotton,  L.J.).  The  evidence  must  be  clear,  and  must  go  back 
to  the  time  when  the  instrument  was  made  (Bradford  v.  Romney,  1862, 
30  Beav.  431).  It  is  not  enough  to  show  that  the  effect  of  the  instru- 
ment has  been  different  from  what  the  parties  expected  (Tucker  v. 
Bennett,  supra). 
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The  rule  which  excludes  parol  evidence  when  it  is  tendered  to  con- 
tradict an  instrument  in  writing  (see  Evidence,  Vol,  V.  p.  373)  has  no 
application  in  an  action  for  the  rectification  of  the  instrument  itself 
(TomliTison  v.  Leigh,  1865,  14  W.  R.  121;  [Johnson  v.  Brar/ge,  [1901] 
1  Ch.  28) ;  but  not  in  support  of  a  claim  for  rectification  after  completion, 
where  a  written  contract  and  conveyance  are  unambiguous  (3Iay  v.  Flatt, 
[1900]  1  Ch.  616]).  Parol  evidence  has  been  received  and  acted  on  in 
many  of  the  reported  cases  (see  2  White  and  Tudor,  L.  C,  799  ;  Paget 
V.  Marshall,  1884,  28  Ch.  D.  255 ;  Olle^j  v.  Fisher,  1886,  34  Ch.  D.  367). 
In  Davies  v.  Fitton,  1842,  2  Dr.  &  War.  225,  Sugden,  L.C.,  refused  to 
admit  parol  evidence  to  rectify  a  lease  made  in  accordance  with  an 
antecedent  written  agreement,  although  he  thought  the  evidence  was 
probably  admissible  but  for  the  agreement.  [The  cases  of  3fay  v.  Flatt 
and  Davies  v.  Fitton  have  recently  been  followed  by  Neville,  J.,  in 
Thompson  v.  Hickman,  [1907]  1  Ch.  550.] 

The  Court  has  sometimes  acted  upon  the  uncontradicted  parol 
evidence  of  the  plaintiff  only  {Hanley  v.  Pearson,  1879,  13  Ch.  J).  545 ; 
see  Lomsey  v.  Smith,  1880,  15  Ch.  D.  655).  But  so  rarely,  that  if  the 
plaintiff  has  to  rely  on  such  evidence  his  position  is  well-nigh  desperate 
(Taylor,  s.  1139);  at  anyrate,  if  the  evidence  is  imcontradicted  merely 
because  there  is  no  one  living  to  contradict  it  {Tucker  v.  Bennett,  1887, 
38  Ch.  D.,  at  p.  15). 

The  evidence  usually  produced  is  that  of  drafts,  correspondence,  and 
the  instructions  to  the  solicitor  or  counsel  who  prepared  the  instrument 
in  question. 

Actions  for  rectification  ought,  in  the  opinion  of  some  of  the  judges, 
to  be  always  tried  as  witness  causes,  and  not  upon  affidavit  {Bonhote  v. 
Henderson,  [1895]  1  Ch.  742). 

8.  The  Court ;  Procedure ;  Costs. — Causes  and  matters  for  the  rectifica- 
tion of  deeds  or  other  written  instruments  are  specially  assigned  to  the 
Chancery  Division  (Judicature  Act,  1873,  s.  34),  but  every  Division 
must  give  effect  to  a  claim  for  rectification  in  an  action  which  comes 
before  it  for  hearing  {ibid,,  s.  24).  The  County  Court  has  jurisdiction 
in  actions  for  relief  against  fraud  and  mistake  in  which  the  damage 
sustained,  or  the  estate  or  fund  in  respect  of  which  relief  is  sought,  does 
not  exceed  £500  (County  Courts  Act,  1888,  s.  67;  see  Thompsons 
Principles  of  Fqiiity,  ch.  8,  where  forms  for  use  in  County  Courts  are 
given). 

Eectification  and  specific  performance  in  accordance  with  the  instru- 
ment as  rectified  may  be  obtained  in  one  action,  wherever  the  Statute  of 
Frauds  is  not  a  bar  {Olley  v.  Fisher,  1886,  34  Ch.  D.  367). 

A  settlement  may  be  rectified,  or  treated  as  rectified,  upon  a  petition 
under  the  Trustee  Act  {In  re  Bird's  Trusts,  1876,  3  Ch.  D.214;  Seton, 
6th  ed.,  p.  1713 ;  In  re  LanieVs  Trusts,  1875,  1  Ch.  D.  375). 

The  rectification  ordered  is  usually  directed  to  be  effected  by  an 
indorsement  of  the  order  upon  the  instrument  without  any  conveyance 
(see  orders  in  Seton,  6th  ed.,  pp.  1709-1712). 

The  costs  of  the  action  are  usually  directed  to  be  paid  out  of  the 
corpus  of  the  fund  when  the  rectification  of  a  settlement  is  in  question 
(Stock  V.  Vining,  1858,  25  Beav.  235 ;  53  E.  R.  626  ;  in  In  re  Tomlinson 
V.  Leigh,  1865,  14  W.  E.  121,  they  were  ordered  to  be  paid  out  of 
income).  But  costs  are  in  the  discretion  of  the  Court,  and  may  be 
thrown  upon  the  party  in  fault  (Seton,  6th  ed.,  p.  2306;  Harris  v. 
Pepperell,  1867,  L.  K.  5  Eq.,  at  p.  5).     The  costs  of  the  trustees  of  a 
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settlement  may  be  charged  on  the  property,  even  if  the  settlement  is 
set  aside  or  varied  {Everitt  v.  Everitt,  1870,  L.  R.  10  Eq.  405 ;  James  v. 
Couckman,  1885,  29  Ch.  D.  212;  In  re  Holden,  1887,  20  Q.  B.  D.  43). 
See  Family  Arrangement  ;  Fraud  ;  Mistake. 

[Authorities. — White  and  Tudor's  L.  C,  and  Seton's  Decrees,  cited 
above ;  Pollock  on  Contracts,  7th  ed.,  512.] 

Rector;  Rectory.— 

Meaning  of  the  Word  "Rector;"   Classes  of  Rectories. 

The  word  "  rector "  properly  means  a  ruler.  In  mediaeval  times  it 
acquired  an  ecclesiastical  signification,  being  generally  applied  in 
England  to  the  priests  or  priest  who  administered  in  parochial  churches, 
and  who  were  looked  upon  as  the  rectors  of  such  churches.  The  word, 
however,  is  not  always  confined  to  the  rector  of  a  parish,  as  it  is  often 
applied  to  the  head  of  an  academical  body,  e.g.  to  the  Rector  of  Exeter 
College,  Oxford. 

In  its  ordinary  legal  sense  the  word  "  rector  "  means  the  rector  of  a 
parochial  church.  A  distinction,  however,  must  be  drawn  between  the 
rector  ecclesim  parochialis  and  the  7^ector  ecclesim ;  the  former  is  the  one 
who  hath  the  charge  and  care  of  a  parish  church,  the  latter  one  who  hath 
the  parsonage  where  the  vicarage  is  endowed. 

The  word  "rector"  is  properly  equivalent  to  the  word  "parson," 
because  during  the  time  of  his  incumbency  he  represents  the  Church  in 
the  eye  of  the  law,  and  sustains  its  personality  as  well  in  suing  as  in 
being  sued  in  any  action  touching  the  same.  The  incumbents  of  parishes 
where  the  tithes  have  not  been  appropriated  or  impropriated,  are  rectors ; 
where  they  have  been  appropriated  or  impropriated,  they  are  generally 
vicars,  but  sometimes  perpetual  curates  (see  articles  Lay  Impropriator  ; 
Vicar  ;  Perpetual  Curate).  In  addition  to  spiritual  rectors  who  are 
incumbent,  there  are  two  other  classes  of  rectors : — 

(1)  Appropriate  rectors,  i.e.  spiritual  corporations  who  are  the 
owners  of  parsonages  appropriated  to  their  perpetual  and  exclusive 
use  as  corporate  bodies.  Monastic  houses,  prior  to  the  statutes  for  the 
dissolution  of  the  monasteries,  were  properly  styled  appropriate  rectors ; 
and  bishops,  deans,  and  chapters,  to  whom  parsonages  have  been  granted 
where  they  still  possess  them,  may  be  properly  styled  appropriate 
rectors. 

(2)  Impropriate  rectors,  better  known  as  lay  rectors,  are  the  lay 
impropriators  of  parsonages  originally  appropriated  to  monastic  corpora- 
tions, which  passed  to  the  Crown  on  the  dissolution  of  the  monasteries, 
and  were  by  it  granted  to  laymen  and  their  heirs,  or  to  temporal  bodies 
corporate  and  their  successors. 

Both  classes  of  rectors  are  fully  rectors  for  legal  intents  and  purposes, 
and  entitled  to  all  tithes  arising  within  the  bounds  of  their  parishes  (see, 
further,  article  Tithes). 

By  a  constitution  of  Stephen  Langton,  Archbishop  of  Canterbury 
(Gibs.  818),  there  cannot  be  more  than  two  rectors  in  one  church. 

Sinecure  Rectory. 

A  sinecure  rectory  is  a  rectory  where  there  are  two,  incumbents — a 
rector  and  a  vicar ;  but  the  cure  of  souls  in  the  parish  is  by  law  thrown 
upon  the  latter. 
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Sinecure  rectories  have  been  practically  abolished  by  the  Act  3  &  4 
Vict.  c.  113. 

Definition  of  the  Word  "Rectory." 

A  rectory  or  parsonage  is  properly  a  certain  portion  of  land,  tithes, 
and  offerings  established  by  law  for  the  maintenance  of  the  incumbent 
who  hath  the  cure  of  souls  within  the  parish  where  he  is  rector  or 
parson,  and  properly  comprises — "Integra  ecclesia  parochialis  cum 
omnibus  suis  juribus  pra?diis,  decimis,  aliisque  preventuum  speciebus " 
which  is  popularly  known  as  a  benefice.  The  word  is  often  used  to 
mean  the  dwelling-house  of  the  rector  (Spelman,  Gloss,  verho  rector,  12; 
Degge,  Parsons'  Counsellor,  7  th  ed.,  241). 

To  constitute  a  rectory  it  is  not,  however,  necessary  that  there  should 
be  any  glebe  or  tithes  attached  thereto.  In  London  and  other  large 
towns  there  are  neither  glebes  nor  tithes  attached  to  rectories,  but 
annual  offerings  and  payments  in  lieu  thereof.  By  the  grant  of  a 
rectory,  glebe,  tithe,  and  offerings  will  pass. 

Conversion  of  Vicarages  into  Rectories. 

The  Act  3  Geo.  iv.  c.  72  enables  the  Ecclesiastical  Commissioners  to 
convert  any  vicarage  into  a  rectory,  where  the  owner  or  owners  entitled 
in  fee-simple  to  the  rectory  or  tithes,  if  an  impropriate  rectory,  or  the 
patron  entitled  in  fee-simple  of  a  sinecure  rectory,  and  also  the  incumbent 
of  the  sinecure  rectory  of  any  such  parish,  if  the  same  shall  not  be  void 
at  the  time,  and  the  person  or  persons,  if  any,  entitled  to  the  absolute 
interest  in  any  lease  granted  of  the  sinecure  rectory,  or  glebes,  or 
tithes  thereof,  shall  be  willing  to  restore  and  release  and  reunite  the 
tithes  and  glebe  and  all  other  rectorial  rights,  dues,  and  emoluments  of 
such  parish  or  place,  or  of  any  such  proportion  of  the  parish  or  place  to 
the  incumbent  or  incumbents  of  such  parish  or  parishes,  place  or  places, 
and  his  and  their  successors  for  ever. 

And  see  also  sec.  14,  and  article  Vicar,  Vicarage. 

Miscellaneous. 

As  to  repairs  of  chancel  by  the  rector,  see  article  Chancel.  The 
Ecclesiastical  Courts  have  no  jurisdiction  to  entertain  a  criminal  suit 
against  a  lay  rector  who  has  neglected  to  perform  his  duty  of  repairing 
the  chancel  of  the  church  of  which  he  is  rector,  unless  the  chancel  was 
out  of  repair  at  the  time  of  the  institution  of  the  suit  {Neville  v.  Kirhy, 
[1898]  P.  160  ;  see  also  Morleij  v.  Leacroft,  [1896]  P.  92). 

As  to  seat  of  rector  in  chancel,  see  Chancel. 

See  also  articles  Lay  Impropriator;  Perpetual  Curate;  Vicar, 
Vicarage. 

\_Authorities. — Lind.  Prov. ;  God.  Bep. ;  Gibs.  Cod. ;  Degge,  Parsons' 
Counsellor ;  Johnson,  Canons'  Vade  Mecum ;  Eagle,  Tithes;  Phillimore, 
Eccl.  Law,  2nd  ed. ;  Cripps,  Lavj  of  the  Church  and  Clergy.'] 

Rectus  in  curia. — This  obsolete  term  is  explained  by  Cowel 
{Law  Diet.,  s.v.)  thus:  it  is  verbatim,  right  in  Court,  and  signifies  one 
that  stands  at  the  Bar,  and  no  man  objects  anything  against  him  {Smith 
de  Repuhl.  Angl.  lib.  2,  cap.  3).  We  take  it  also  that  when  a  man  is  out- 
lawed, he  is  extra  legem  positus.  So  when  he  hath  reversed  the  outlawry, 
and  can  participate  of  the  benefits  of  the  laws,  he  is  rectus  in  curia. 


EEDEMPTION  489 

Recusants. — See  Nonconformist;  Roman  Catholic. 

Red  Book  of  the  Exchequer.— An  ancient  manuscript 
volume  containing  a  large  number  of  important  records,  relating  prin- 
cipally to  the  early  years  of  Henry  iii.'s  reign,  and  to  the  reigns 
immediately  preceding.  In  it  are  preserved  a  number  of  royal  charters, 
the  "  Dialogus  de  Scaccario,"  excerpts  from  the  Pipe  Rolls,  an  account  of 
knights'  fees,  etc.  An  analysis  of  the  contents  of  the  volume  is  given  in 
Mr.  Scargill-Bird's  Guide  to  the  Fiiblic  Records,  pp.  285,  287. 

Reddendo  Sing^ula  singulis.— Literally,  by  giving  or 
assigning  each  to  each ;  that  is,  to  apply  each  word  or  condition,  pro- 
vision, declaration,  etc.,  in  a  deed  or  statute  to  that  particular  subject  to 
which  it  has  reference. 

Re-demise. — A  regranting  of  lands  demised  or  leased.  See 
Landlord  and  Tenant  ;  Lease. 

Redemption. — The  mortgagor  and  all  persons  having  any 
interest  in  the  equity  of  redemption  are  entitled  to  redeem.  In  certain 
kinds  of  legal  securities  for  money  there  is  no  equity  of  redemption  for 
the  reason  that  the  remedy  at  law  is  sufficient,  and  therefore  no  need 
for  equitable  principles  to  be  invoked.  In  the  contract  of  pledge,  for 
example,  there  is  no  equity  of  redemption.  The  pledgee  has  a  special 
property  in  the  goods  pledged  which  determines  by  tender  of  the  money 
due  {Martindale  v.  Smith,  1841,  1  Q.  B.  389 ;  55  R.  R.  285 ;  Bank  of 
New  South  Wales  v.  O'Connor,  1889,  14  App.  Cas.  282).  A  list  of 
securities  for  money  to  which  (except  as  to  pledge)  this  article  applies 
will  be  found,  tit.  Mortgage,  Vol.  IX.  321,  supra.  Under  the  same  title 
the  rule  that  a  mortgage  cannot  be  made  irredeemable  is  discussed. 

It  is  a  settled  rule  that  the  owner  of  the  equity  of  redemption  cannot 
make  the  mortgagee  a  party  to  any  action  in  respect  of  the  mortgage 
without  offering  to  redeem  him  {Dalton  v.  Hayter,  1844,  7  Beav.  313 ; 
49  E.  R.  1085 ;  64  R.  R.  95  ;  Re  Nohhs,  [1896]  2  Ch.  830). 

Parties  having  an  interest  in  the  equity  of  redemption,  and  therefore 
entitled  to  redeem,  include — (A)  The  personal  representatives  of  the 
mortgagor  (whether,  since  the  Land  Transfer  Act,  the  mortgaged  property 
is  realty  or  personalty);  (B)  the  heir-at-law  on  an  intestacy  and  the 
devisee  of  real  estate;  (C)  the  assignee  of  the  equity  of  redemption 
(notwithstanding  what  he  may  have  suffered  from  being  called  a 
"prowling  assignee")  {Anon.,  1749,  3  Atk.  314;  26  E.  R.  982).  But 
the  assignee  must  have  perfected  his  title  by  taking  a  conveyance  so  as 
to  entitle  him  to  call  for  a  conveyance  on  redeeming  (TasJcer  v.  Small, 
1837,  3  My.  &  Cr.  63;  40  E.  R.  848;  45  R.  R.  211),  though  this  is 
subject  to  the  modification  that  the  assignee  may  redeem  on  taking  the 
conveyance  to  himself  subject  to  the  rights  of  other  parties  interested 
{Tarn  v.  Turner,  1888,  39  Ch.  D.  456).  The  assignee  of  the  mortgagor 
by  voluntary  conveyance  is  entitled  to  redeem;  (D)  the  trustee  in 
bankruptcy  of  the  mortgagor  (sec.  57  (2)  Bankruptcy  Act,  1883),  but 
the  bankrupt  cannot  redeem  {Spragge  v.  Binkes,  1800,  5  Ves.  583;  31 
E.  R.  751)  until  he  has  paid  all  his  creditors  with  interest  and  costs 
(s.  65).  A  secured  creditor  of  the  bankrupt  who  proves  for  his  debt 
must  value  his  security,  whereupon  the  trustee  in  bankruptcy  can 
redeem  him  at  that  value  with  an  addition  thereto  of  20  per  cent. 
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(Bankruptcy  Act,  1883,  Sched.  I.  r.  12),  but  the  trustee  cannot  redeem 
the  security  of  a  petitioning  creditor  at  the  vahie  at  which  it  is  stated 
in  the  petition  {Re  Vautin,  [1899]  2  Q.  B.  549 ;  see  Re  Button,  [1905] 

1  K.  B.  602)  ;  (E)  a  subsequent  mortgagee,  but  in  an  action  the  mortgagor 
or  his  representative  must  be  before  the  Court  {Fell  v.  Brovm,  1787, 2  ]>ro. 
C.  C.  276 ;  Farmer  v.  Curtis,  1829,  2  Sim.  466 ;  29  E.  E.  140),  and  a 
subsequent  mortgagee  of  part  of  the  estate  mortgaged  cannot  redeem 
that  part  only,  he  must  redeem  the  whole  subject  to  equities  in  other 
parties  {Hall  v.  Hoivard,  1886,  32  Ch.  D.  430),  e.g.  marshalling  where 
necessary  {Flint  v.  Howard,  [1893]  2  Ch.  54) ;  (F)  one  of  several  joint- 
tenants  or  tenants  in  common  {Wynn  v.  Styan,  1847,  2  Ph.  306;  41 
E.  E.  959 ;  78  E.  E.  96),  but  the  conveyance  on  redemption  will  reserve 
the  equities  of  other  parties  interested  {Pearce  v.  Morris,  1870,  L.  E. 

5  Ch.  227),  and  one  of  such  tenants  cannot  redeem  a  part  of  the 
mortgage,  he  must  redeem  the  whole;  (G)  limited  owners  such  as  a 
tenant  in  tail  {Playford  v.  Playford,  1845,  4  Hare,  546  ;  67  E.  E.  764)— 
a  tenant  for  life  (the  legal  estate  being  conveyed  on  the  limitations  of 
the  settlement,  and  the  tenant  for  life  being  entitled  to  a  charge  on  the 
fee  for  what  she  has  paid)  {Haymer  v.  Haymer,  2  Ventr.  343 ;  Wicks 
V.  Scrivens,  1859,  1  J.  &  H.  215  ;  70  E.  E.  726) — a  remainderman  subject 
to  the  first  option  of  the  tenant  for  life  {Ravald  v.  Russell,  1830,  Mounge 
9)_a  dowress  {Howard  v.  Harris,  1681,  1  Vern.  33;  23  E.  E.  288), 
unless  she  was  married  before  January  1,  1834,  and  by  joining  in  the 
mortgages  had  barred  her  dower  {Davjson  v.  Bank  of  Whitehaven,  1877, 

6  Ch.  D.  218),  though  if  the  reconveyance  be  stipulated  for  to  the 
dowress  for  the  time  being  of  the  equity  of  redemption,  she,  as  dowress, 
can  even  in  such  case  redeem  {Meek  v.  Chamberlain,  1881,  8  Q.  B,  D.  31), 
and  a  tenant  by  the  curtesy  {Cashurne  v.  Scarfe,  1737,  1  Atk.  603 ;  26 
E.  E.  377);  (H)  a  lessee  for  years  whose  lease  is  granted  after  the 
mortgage  {Keech  v.  Hall,  1778,  1  Doug.  21 ;  Tarn  v.  Turner,  1888,  39 
Ch.  D.  456);  (I)  the  mortgagor  can  redeem  even  after  exercise  of  power 
of  sale  where  the  purchaser  is  not  lond  fide  {Hodson  v.  Deans,  [1903] 

2  Ch.  647).  The  equity  of  redemption  in  a  mortgage  may  be  so  limited 
as  to  give  persons  other  than  the  mortgagor  a  right  to  redeem,  but  the 
right  must  be  clear  and  distinct  {Innes  v.  Jackson,  1809,  16  Ves.  367 ;  33 
E.  E.  1019;  lOE.  E.  190). 

A  person  making  a  second  mortgage  without  discovery  "  in  writing  " 
of  the  first  mortgage  will  lose  his  right  to  redeem  altogether.  See 
Vol.  IX.  p.  321. 

The  mortgagor  cannot  redeem  before  the  date  fixed  in  the  mortgage 
for  payment  and  this  is  so,  although  he  tenders  principal  and  interest 
up  to  the  time  fixed  {Brown  v.  Cole,  1845,  16  Sim.  427 ;  60  E.  E.  424). 
If,  however,  the  mortgagee  has  taken  possession  it  acts  as  a  demand  for 
payment,  and  he  can  be  paid  off  at  once  {Bovill  v.  Endle,  [1896]  1  Ch. 
648).  Although  the  law  will  not  allow  a  mortgagor  to  be  precluded 
from  redeeming  altogether,  yet  he  may  be  precluded  from  redeeming 
for  a  fixed  period  such  as  five  or  seven  years  {Teevan  v.  Smith,  1882, 
20  Ch.  D.  729),  but  thirty  years,  for  example,  is  too  long  a  period  to 
prevent  redemption  at  an  earlier  time  {Talbot  v.  Braddill,  1683,  1  Vern. 
183,  394 ;  23  E.  E.  402,  539).  See  as  to  clogging  Equity  of  Eedemp- 
TION,  Vol.  IX.  pp.  321  et  seq. 

A  mortgagee  by  mortgage  containing  a  formal  provision  for  redemp- 
tion is  entitled  to  six  months'  notice  after  default  in  payment  as  provided 
for  by  the  proviso,  or  to  six  months'  interest  in  advance  in  lieu  of  notice 
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(Johnson  v.  Evans,  1889,  61  L.  T.  18),  before  the  mortgagor  can  pay 
him  off.  There  is  no  exception  to  this  rule  arising  from  the  nature  of 
the  mortgaged  property  (Smith  v.  Smith,  [1891]  3  Ch.  550).  A  mort- 
gagee who  takes  proceedings  to  enforce  his  security  cannot  claim  notice 
or  interest  (Bovill  v.  Endle,  supra),  as,  for  example,  by  realising  the 
subject  of  the  mortgage  (Banner  v.  Berridge,  1881,  18  Ch.  D.  254). 
When  the  money  is  not  paid  at  the  expiration  of  six  months  the  mort- 
gagee can  require  a  fresh  six  months'  notice  unless  acquiesced  in  (Re  Moss, 
1886,  31  Ch.  D.  90).  The  rule  was  held  to  apply  where  there  was  no 
proviso  for  redemption,  but  the  security  was  a  conveyance  on  trust  for 
sale  (Bell  v.  Carter,  1853,  17  Beav.  11 ;  51  E.  E.  935).  The  rules  as  to 
notice  do  not  apply  in  the  absence  of  express  stipulation  to  securities 
by  deposit  of  title-deeds  (Fitzgerald's  Trustees  v.  Mellersh,  [1892]  1  Ch. 
385),  nor  to  a  pledge  of  chattels. 

The  mortgagor  or  any  person  entitled  to  redeem  (vide  supra)  may, 
at  the  date  appointed,  tender  the  amount  due,  and  to  do  so  must  find 
the  mortgagee.  Any  time  of  the  day  appointed  when  it  is  light  enough 
to  count  the  money  will  fulfil  the  conditions  of  a  valid  tender  ( Wades 
Case,  5  Co.  Eep.  114<x;  77  E.  E.  232).  For  the  requisites  of  a  valid 
Tender  vide  Art.  infra.  Tender  before  the  sum  is  due  is  not  a  good 
tender.  Upon  the  proper  amount  being  tendered  interest  and  all 
subsequent  costs  stop  (Bishop  v.  Church,  1751,  2  Ves.  Sen.  371 ;  28  E.  E. 
238;  Garforth  v.  Bradley,  1755,  2  Ves.  Sen.  671;  28  E.  E.  432).  The 
amount  must  be  the  full  amount  due  for  principal,  interest,  and  costs 
(see  Lewis  v.  Webber,  1876,  W.  N.  178).  If  the  mortgagee  rejects  a 
tender  he  does  so  at  his  own  risk  and  may  have  to  pay  the  costs  of 
a  redemption  action  in  consequence  (Harmer  v.  Priestley,  1853, 16  Beav. 
669;  51  E.  E.  899;  Bank  of  Ne%D  South  Wales  v.  OConnor,  1889,  14 
App.  Cas.  273).  A  tender  of  the  amount  due  according  to  accounts 
rendered  by  the  mortgagee  made  with  the  intimation  that  the  mort- 
gagor intended  to  take  steps  to  dispute  them  was  held  to  entitle  the 
mortgagor  to  an  account  of  how  much  was  due  and  costs  in  case  amount 
tendered  was  found  to  have  been  sufhcient  (Greenwood  v.  Sutcliffe, 
[1892]  1  Ch.  1). 

In  bringing  an  action  for  redemption  (whether  by  writ  or  originat- 
ing summons,  vide  infra)  the  mortgagor  must  be  careful  to  make  all 
necessary  parties  defendants.  All  persons  interested  in  the  mortgage 
sought  to  be  redeemed  must  be  made  defendants.  The  mortgagee,  or  if 
he  is  dead  his  personal  representative,  must  be  a  defendant  unless  the 
mortgage  has  been  transferred,  in  which  case  the  transferee  will  be  defen- 
dant in  his  stead,  notwithstanding  that  the  mortgagor  was  not  a  party  to 
the  transfer  (Chambers  v.  Goldivin,  1804, 9  Ves.  269 ;  32  E.  E.  606 ;  7  E.  E. 
181).  It  may  in  some  cases,  where,  for  example,  the  mortgagee  has  taken 
possession  and  received  rents  before  the  transfer,  be  necessary  to  make  him 
a  defendant  for  accounts  to  be  taken  against  him  (s.  c).  If  the  mortgage 
is  of  copyholds  and  the  mortgagee  dies,  his  heir  as  well  as  his  personal 
representative  should  be  made  a  defendant  (Conveyancing  Act,  1881, 
s.  30 ;  50  &  51  Vict.  c.  73,  s.  45  ;  57  &  58  Vict.  c.  46,  s.  88 ;  Be  Frank- 
lyn's  Mortgage,  1888,  W.  N.  217).  Persons  interested  in  the  mortgage 
such  as  cestuis  que  trust  and  sub-mortgagees  must  be  made  defendants 
(Yates  v.  Hambly,  1741,  2  Atk.  237;  26  E.  E.  547;  Hobart  v.  Abbot, 
1731,  2  P.  Wms.  643 ;  24  E.  E.  897).  All  persons  interested  in  the 
equity  of  redemption  on  the  mortgage  to  be  redeemed  must  be  defendants, 
e.g.  a  second  mortgagee,  an  equitable  mortgagee  by  deposit  and  all 
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tenants  in  common,  not  one  only  {Bolton  v.  Salmon,  [1891]  2  Ch.  48); 
but  a  prior  mortgagee  whom  it  is  not  sought  to  redeem  is,  of  course, 
not  a  necessary  defendant  {Lord  Kenshigton  v.  Bouverie,  1852,  16  Beav. 
194 ;  51  E.  K.  752).  It  is  not  necessary  at  the  present  time  that  all 
beneficiaries  should  be  made  defendants,  for  by  Order  16,  r.  8,  R  S.  C, 
trustees,  executors,  and  administrators  may  sue  and  be  sued  on  behalf 
of,  or  as  representing,  the  property  or  estate  of  which  they  are  trustees 
or  representatives  without  joining  any  of  the  persons  beneficially 
interested,  but  the  Court  may  in  any  case  add  cestuis  que  trust  if  the 
circumstances  render  it  just  and  equitable  that  they  should  be  so 
joined  {Ee  Richerson,  [1893]  3  Ch.  146).  A  remainderman  cannot 
redeem  a  tenant  for  life  mortgagee  against  his  will  (Prout  v.  Cock,  [1896] 
2  Ch.  898).  Where  a  right  of  consolidation  {q.v.)  arises  the  persons 
interested  in  the  equity  of  redemption  of  both  or  all  estates  must  be 
made  defendants  {Mills  v.  Jennings,  1880,  13  Ch.  D.  639). 

By  sec.  25  Conveyancing  Act,  1881,  any  person  entitled  to  redeem 
may  have  a  judgment  or  order  for  sale  instead  of  a  judgment  or  order 
for  redemption.  On  directing  the  sale  the  Court  is  empowered  to  direct 
the  deposit  in  Court  of  a  reasonable  sum  to  meet  the  expenses  of  sale. 
The  order  can  be  made  in  the  action  at  any  time  before  the  judgment 
for  redemption  {Woolley  v.  Colman,  1882,  21  Ch.  D.  169).  The  conduct 
of  the  sale  will  be  given  to  the  plaintiff  {Brewer  v.  Square,  [1892]  2  Ch. 
Ill),  or  to  the  parties  to  whose  interest  it  is  to  obtain  the  best  possible 
price  {Davies  v.  Wright,  1886,  32  Ch.  D.  220).  And  when  the  interests 
of  the  first  mortgagee  cannot  suffer  injury  no  deposit  in  Court  will  be 
required  {s.  c).  The  rule  that  the  conduct  will  be  given  to  the  mort- 
gagor is  not  absolute  {Christy  v.  Van  Tromp,  1886,  W.  N.  111).  As 
to  sales  in  Redemption  Actions,  see  Seton,  6th  ed.,  1917  et  seq. 

The  action  for  redemption  may  be  commenced  by  writ  or  originating 
summons.  The  latter  is  the  right  course  in  simple  cases  where  no 
parol  evidence  is  required  and  no  question  of  priority  arises  {Re  Giles, 
1889,  43  Ch.  D.  391),  To  proceed  by  writ  where  summons  is  sufficient 
may  result  in  the  plaintiff  having  to  pay  extra  costs.  The  judgment 
in  a  redemption  action  directs  an  account  of  what  is  due,  under  and  by 
virtue  of  the  mortgage,  and  that  upon  the  plaintiff  paying  within  six 
months  after  certificate  what  shall  be  found  to  be  due,  that  the  defen- 
dant reconvey  to  the  plaintiff,  but  in  default  the  plaintiff  be  foreclosed. 
This  period  will  not  be  enlarged  unless  special  grounds  be  shown 
{Fcmlkner  v.  Bolton,  1835,  7  Sim.  319;  58  E.  E.  860;  40  K.  E.  155), 
but  in  case  of  a  hond  fide  mistake  the  time  has  been  extended  {Collinson 
V.  Jeffery,  [1896]  1  Ch.  644). 

In  a  redemption  action  the  defendant  adds  his  costs  of  action  as 
well  as  all  mortgagee's  costs  properly  incurred  by  him  to  his  mortgage 
debt  {Ncdioncd  Provincial  Bank  of  England  v.  Games,  1886,  31  Ch.  D. 
582). 

Redemption  of  Land  Tax,— See  Land  Tax. 

Redistribution  of  Seats.— The  present  law  regulating 
the  distribution  of  seats  in  the  House  of  Commons  among  the  various 
counties,  boroughs,  cities,  and  universities  of  Great  Britain  and  Ireland 
is  based  on  the  Eedistribution  of  Seats  Act,  1885,  48  &  49  Vict.  c.  23. 

It  is  impossible  here  to  give  any  detailed  account  of  the  history  of 
parliamentary  representation.     Such  information  must  be  sought  in  the 
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historical  works  of  the  constitutional  authorities,  which  are  referred  to 
at  the  end  of  this  article.  Although  there  are  traces  of  the  representa- 
tive system  as  early  as  Magna  Carta,  parliamentary  representation 
upon  a  systematic  basis  may  be  said  to  date  from  1295,  in  which  year 
was  summoned  the  celebrated  Parliament  which  is  known  as  the  Model 
Parliament,  which  served  as  a  prototype  for  succeeding  assemblies.  In 
the  Model  Parliament  each  shire  was  represented  by  two  knights,  each 
borough  by  two  burgesses,  and  each  city  by  two  citizens.  The  number 
of  the  boroughs  represented  in  the  House  of  Commons,  from  various 
causes,  varied  considerably  from  time  to  time,  but  the  representation  of 
counties,  with  the  exception  of  the  addition  of  thirty  county  members, 
under  the  Act  of  Union  with  Scotland  in  1707,  and  sixty-four  county 
members,  under  the  Act  of  Union  with  Ireland  in  1800,  was  very 
slightly  changed  until  1832. 

Before  the  passing  of  the  Kepresentation  of  the  People  Act,  1832, 
2  &  3  Will.  IV.  c.  45,  which  is  popularly  known  as  the  Eeform  Act  of 
1832,  the  House  of  Commons  was  composed  of  658  members,  of  whom 
513  represented  the  constituencies  of  England  and  Wales,  45  the  con- 
stituencies of  Scotland  (under  the  Union  with  Scotland  (Amendment) 
Act,  1707,  6  Anne,  c.  40),  and  100  the  constituencies  of  Ireland  (since  the 
Union  with  Ireland  Act,  1800,  39  &  40  Geo.  iii.  c.  67). 

The  corruption  of  the  system  of  borough  representation  at  the  time 
of  the  passing  of  the  Pteform  Bill,  and  the  fact  that  the  members  returned 
for  a  very  large  proportion  of  the  boroughs  were  not  in  any  sense  repre- 
sentative of  the  electorate,  but  merely  represented,  in  many  cases,  the 
personal  influence  of  a  few  individuals,  or  even,  in  some  cases,  of  a  single 
individual,  are  notorious,  and  need  not  here  be  dwelt  on. 

The  Eepresentation  of  the  People  Act,  1832,  2  &  3  Will.  iv.  c.  45, 
passed  with  the  object  of  amending  the  representation  of  the  electorate, 
recited  in  its  preamble  that  it  was  expedient  to  take  effectual  measures 
for  correcting  divers  abuses  that  had  long  prevailed  in  the  choice  of 
members  to  serve  in  the  Commons  House  of  Parliament,  to  deprive 
many  inconsiderable  places  of  the  right  of  returning  members,  to  grant 
such  privilege  to  large,  populous,  and  wealthy  towns,  and  to  increase  the 
number  of  knights  of  the  shire.  The  Act  absolutely  disfranchised  fifty- 
six  boroughs  in  England  and  Wales ;  thirty  boroughs,  which  had  pre- 
viously returned  two  members,  were  disfranchised  to  the  extent  of  being 
allowed  each  to  return  one  member  only;  twenty-two  new  boroughs 
were  created,  and  enabled  each  to  return  two  members ;  twenty  new 
boroughs  were  created,  with  the  right  to  return  one  member  each.  By 
the  Eepresentation  of  the  People  (Scotland)  Act,  1832,  2  &  3  Will.  iv. 
c.  65,  the  number  of  Scotch  members  was  increased  from  forty-five  to 
fifty-three,  and  by  the  Eepresentation  of  the  People  (Scotland)  Act, 
1868,  31  &  32  Vict.  c.  48,  to  sixty.  The  number  of  Irish  members  was 
increased  from  100  to  105  by  the  Eepresentation  of  the  People  (Ireland) 
Act,  1832,  2  &  3  Will.  iv.  c.  88 ;  but  this  number  was  reduced  to  103, 
owing  to  two  boroughs  being  disfranchised. 

The  Eepresentation  of  the  People  Act,  1867,  disfranchised  four 
boroughs,  and  restricted  thirty-eight  boroughs  to  one  member,  gave 
additional  members  to  certain  large  boroughs,  and  created  nine  new 
boroughs,  each  returning  one  member,  and  one  new  borough  returning 
two  members. 

The  Eedistribution  of  Seats  Act,  1885,  48  &  49  Vict.  c.  23,  the 
statute  upon  which  depends  the  present  law,  effected  a  redistribution. 
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of  seats  after  the  extension  of  the  parliamentary  franchise  by  the 
Representation  of  the  People  Act,  1884,  48  &  49  Vict.  c.  3  (see  Fran- 
chise (Electoral)).  The  Act  of  1885  distributes  the  seats  among 
the  various  constituencies  upon  a  numerical  basis  of  one  member  for 
so  many  head  of  population.  Sir  William  Anson,  writing  on  the  subject 
of  the  distribution  of  seats  in  the  House  of  Commons,  under  the  Redis- 
tribution of  Seats  Act,  1885,  says  the  Act  starts  on  the  principle, 
sacrificed  to  some  extent  in  favour  of  local  representation,  that  the 
proportion  of  54,000  to  a  member  should  be  the  basis  of  calculation. 
All  towns  with  a  population  of  less  than  15,000  are  thrown  into  their 
respective  counties,  whether  or  no  they  have  previously  returned  mem- 
bers. Towns  which  have  more  than  15,000  inhabitants  and  less  than 
50,000  are  to  return  one  member ;  those  which  have  more  than  50,000 
and  less  than  165,000  are  to  return  two  members,  and  beyond  this  an 
additional  member  is  given  for  every  50,000  of  population;  and  the 
county  representation  is  based  in  like  manner  upon  numbers  {Law  and 
Custom  of  the  Constitution,  Part  I.,  "  Parliament,"  3rd  ed.,  1897,  p.  127). 
The  representation  of  the  universities  does  not,  however,  follow  this 
principle  of  distribution,  for  each  of  the  universities  of  Oxford,  Cam- 
bridge, and  Dublin  returns  two  members,  and  the  universities  of 
London,  Glasgow  and  Aberdeen,  Edinburgh  and  St.  Andrews,  one 
member. 

Under  the  Act  of  1885  seventy-nine  boroughs  in  England,  two  in 
Scotland,  and  twenty-two  in  Ireland  ceased  to  return  any  member. 
Two  boroughs  were  disfranchised  for  corruption  in  consequence  of  the 
report  of  Election  Commissioners  in  1880  (see  Election  Commissioners; 
Corrupt  Practices).  Thirty-six  English  boroughs  and  three  Irish 
boroughs  lost  one  member,  and  now  return  only  one  member  each. 
The  county  of  Rutland  also  lost  one  member,  and  now  therefore  returns 
only  one  member.  The  City  of  London  returns  two  members  only, 
instead  of  four  as  formerly.  Fourteen  boroughs  in  England,  three  in 
Scotland,  and  two  in  Ireland  were  given  additional  members  in  propor- 
tion to  their  population,  and  thirty-three  new  parliamentary  boroughs 
were  created,  and  return  members  upon  the  same  numerical  principle. 
The  Act  also  altered  the  boundaries  of  several  parliamentary  boroughs, 
divided  the  counties  into  divisions,  each  division  returning  one  member, 
and  divided  some  of  the  larger  cities  and  boroughs  into  divisions  for  the 
purpose  of  parliamentary  representation. 

Since  the  Redistribution  of  Seats  Act,  1885,  the  number  of  members 
of  the  House  of  Commons  has  been  670.  The  seats  are  distributed 
among  the  constituencies  as  follows : — England  returns  465  members, 
of  whom  234  represent  counties,  226  boroughs,  and  5  universities; 
Wales  returns  30  members,  of  whom  19  represent  counties,  and  11 
boroughs ;  Scotland  returns  72  members,  of  whom  39  represent  counties, 
31  burghs,  and  2  universities;  Ireland  returns  103  members,  of  whom 
85  represent  counties,  16  boroughs,  and  2  universities. 

See  also  Elections  ;  Franchise  (Electoral)  ;  Parliament. 

[Authorities. — As  to  the  history  of  parliamentary  representation,  in 
addition  to  the  constitutional  works  of  Stubbs,  Hallam,  and  May,  see 
Prynne,  Register  of  Parliamentary  Writs,  1659,  2  vols. ;  Browne  Willis, 
Notitia  Parliamentaria,  2nd  ed.,  1730,  3  vols. ;  Carew,  Historical  Account 
of  the  Rights  of  Elections  of  the  Several  Counties,  Cities,  and  Boroughs  of 
Great  Britain,  1755 ;  Oldfield,  The  Representative  History  of  Great  Britain 
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and  Ireland,  1816,  6  vols.;  Eussell,  Treatise  on  the  Reform  Act,  1832- 
May,  Treatise  on  the  Law,  Privileges,  Proceedings,  and  Usage  of  Parliament, 
11th  ed.,  1906;  Anson,  Law  and  Custom  of  the  Constitution  Part  l' 
"Parliament,"  3rd  ed.,  1897.] 

ReditUS  aibi- — Ptents  which  were  reserved  in  silver  or  white 
money  were  so  called,  or  blanch-farms,  in  contradistinction  to  rents 
reserved  in  work  or  grain,  which  were  called  reditus  nigri  (q.v.)  (2  Black. 
Com.,  42). 

Reditus  aSSiSUS. — Rents  of  assise;  the  certain  fixed  rents 
of  the  freeholders  and  ancient  copyholders  of  a  manor  (2  Black 
Co7n.,  42). 

Reditus  capitales— Chief  rents.— See  Quit-Rent;  Rent. 

Reditus  nigri  ■ — Black  mail ;  rents  paid  in  work, grain,  or  base 
money  ;  so  called  in  contradistinction  to  reditus  albi  (q.v.). 

Reditus  quieti— Quit-rents  (^.v.). 

Reditus  siccus— Rent-seek.     See  Rent. 

Reduced  by  Payment.— This  phrase  in  sec.  65  of  the 
County  Courts  Act,  1888,  means  reduced  by  payment  before  action 
{Hodgson  v.  Bell,  1890,  24  Q.  B.  D.  525). 

Reduced  into  Money.— This  phrase  in  sec.  22  of  36  Geo.  m. 
c.  52  (dealing  with  the  payment  of  legacy  duty),  means  property  not 
reduced  into  possession  during  the  administration  of  the  estate  (A,-G. 
V.  Dardier,  1883,  11  Q.  B.  D.  16,  19). 

Reduction  into  Possession. —See  Husband  and 
Wife. 

Reduction  of  Capital-— See  Company,  Vol.  Ill,  at 
p.  268. 

Re-entry. — The  law  as  to  a  lessor's  right  of  re-entry  is  fully 
treated  in  the  article  Landlord  and  Tenant,  Vol.  VII.,  at  p.  707. 

Re-examination.— See  Witness. 

Re-exchang^e. — Ee-exchange  is  stated  in  Byles  on  Bills 
(1899  ed.,  p.  443)  to  be  the  difference  in  value  of  a  bill  occasioned 
by  its  being  dishonoured  in  a  foreign  country  in  which  it  was  payable. 
Chalmers  {Bills  of  Exchange,  1903  ed.,  p.  197)  points  out  that  the  word 
must  always  be  interpreted  according  to  the  context,  for  it  is  used 
to  signify — (1)  The  amount  of  a  re-draft  drawn  in  consequence  of 
dishonour  abroad;  (2)  the  loss  on  a  particular  transaction  occasioned 
by  the  exchange  being  adverse;  (3)  the  course  of  exchange  itself;  or 
(4)  the  right  sum  which  would  be  secured  by  such  a  re-draft  as  is 
mentioned  above  under  (1).  In  law  the  term  is  in  use  mainly  when 
the  amount  of  damages  payable  by  a  defaulting  party  to  a  dishonoured 
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bill  of  exchange  is  to  be  determined.  In  a  judgment  of  the  Privy 
Council  it  is  stated  that  if  an  ordinary  bill  of  exchange  be  drawn  in  one 
country  upon  persons  in  another  and  distant  country,  the  holder  who 
has  contracted  for  the  transfer  of  funds  from  the  one  country  to  another 
almost  necessarily  sustains  loss  by  the  dishonour  of  the  bill;  he  must 
take  other  means  to  put  himself  in  funds  in  the  country  where  the  bill 
was  payable ;  hence  the  right  to  re-exchange,  which  is  the  measure 
of  those  damages  (  Willans  v.  Ayres,  1877,  3  App.  Gas.,  at  p.  146).  The 
amount  of  this  re-exchange  is  usually  arrived  at,  thus :  Suppose  a  bill 
payable  in  Austrian  florins  in  Vienna  is  drawn  or  indorsed  in  England, 
and  dishonoured  at  maturity,  the  holder  in  Vienna  should  then  draw  on 
the  English  drawer  or  indorser  a  bill  at  sight  for  as  much  English  money 
as  will  purchase  the  required  number  of  Austrian  florins  at  the  rate  of 
exchange  on  the  day  of  dishonour,  and  will  suffice  to  pay  in  addition  the 
interest  and  necessary  expenses  incurred,  e.g.  protest  for  non-payment, 
postage,  but  not  the  expense  of  protest  for  better  security  (In  re  English 
Bank  of  the  River  Plate,  [1893]  2  Ch.  438,  445);  the  amount  of  such 
re-draft  will  be  the  re-exchange — recafnbium,  recamhio,  rechange  (see 
Suse  V.  Pompe,  1860,  8  C.  B.  K  S.  538).  The  re-draft  at  sight  is  in 
practice  seldom  drawn,  but  the  measure  of  damages  is  got  at  by 
assuming  it  to  have  been  drawn ;  hence  "  re-exchange  "  for  the  purposes 
of  assessing  the  damages,  is  the  value  of  a  sight  bill  at  the  place  of 
dishonour,  and  on  the  day  of  dishonour,  sufficient  to  produce  the  sum 
expressed  on  the  face  of  the  dishonoured  bill  with  interest  and  expenses. 
The  holder  may  charge  either  the  drawer  or  the  indorser  with  the  re-ex- 
change, and  they  have  their  remedy  over  against  those  liable  to  them  ;  it 
may  happen,  therefore,  that  the  bill  will  pass  through  several  countries, 
and  that  the  party  ultimately  liable  to  pay  damages  by  way  of  re-exchange 
will  have  much  more  to  pay  than  if  the  bill  had  been  returned  to  this 
country  direct  (Mellish  v.  Simeon,  1794,  2  Black.  (H.)  378;  3  E.  E.  418). 
Sometimes  the  re-exchange  is  definitely  fixed  by  the  law  of  the  foreign 
country,  a  result  which  English  law  will  accept  (see  on  this  Walker  v. 
Hamilton,  1860,  1  De  G.,  E.  &  J.  602 ;  45  E.  E.  495 ;  Willaiis  v.  Ayres, 
supra ;  In  re  Commercial  Bank  of  South  Australia,  1887,  36  Ch.  D.,  at 
p.  529). 

It  was  at  one  time  thought  that  an  acceptor  of  a  bill  payable  in 
England  could  not  be  liable  for  re-exchange,  his  contract  being  to  pay  a 
sum  certain,  and  that  he  could  be  liable  only  for  that  sum,  with  interest 
in  case  of  breach  of  contract  to  pay  (see  {e.g.)  Napier  v.  Schneider,  1810, 
12  East,  420 ;  Woolsey  v.  Crawford,  1810,  2  Camp.  445).  But  this  is 
no  longer  law.  In  Walker  v.  Hamilton,  supra,  the  Court  of  Appeal  in 
Chancery  decided  that  the  drawer,  who  had  been  obliged  to  pay,  could 
recover  from  the  acceptor  the  re-exchange,  and  Lord  Campbell  in  giving 
judgment  refused  to  follow  the  cases  just  quoted ;  a  decision  of  Malins, 
V.-C.  {In  re  General  South  American  Co.,  1877,  7  Ch.  D.  637),  is  to 
the  same  effect.  Probably  the  holder  could  not  sue  the  acceptor 
directly  for  the  re-exchange  (see  per  Turner,  L. J.,  in  Walker  v.  Hamilton, 
supra). 

The  Bills  of  Exchange  Act,  1882,  s.  57,  fixes  the  measure  of  damages 
recoverable  on  dishonour  of  a  bill  of  exchange,  whether  dishonoured  by 
non-acceptance  or  by  non-payment,  which  damages  it  makes  liquidated 
damages  (cp.  Suse  v.  Pompe,  1860,  8  C.  B.  JST.  S.,  at  p.  567).  The  first 
sub-section  deals  with  bills  dishonoured  in  England,  and  provides  that 
the  damages  shall  be  the  amount  of  the  bill,  with  interest  and  certain 
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expenses.  Subs.  (2)  runs  thus :  "  In  the  case  of  a  bill  which  has  been 
dishonoured  abroad,  in  lieu  of  the  above  damages"  (i.e.  the  damao-es 
prescribed  by  subs.  (1)),  "the  holder  may  recover  from  the  drawer  or 
an  indorser,  and  the  drawer  or  an  indorser  who  has  been  compelled  to 
pay  the  bill  may  recover  from  any  party  liable  to  him  the  amount  of  the 
re-exchange,  with  interest  thereon  until  time  of  payment."  Subs.  (3) 
gives  power  to  the  Court  to  withhold  the  interest.  It  has  been  argued, 
unsuccessfully,  that  the  sub-section  is  the  only  authority  for  the  right  to 
recover  re-exchange,  and  that  therefore  an  acceptor  of  a  bill  payable  in 
England  may  no  longer  be  sued  for  re-exchange ;  but  ^x  parte  Roberts, 
1886,  18  Q.  B.  D.  286,  shows  that  the  liability  of  such  an  acceptor  is 
governed  by  the  common  law  as  stated  above,  and  is  not  taken  away 
by  the  Bills  of  Exchange  Act ;  that  Act  gives  a  right  to  re-exchange  by 
way  of  liquidated  damages,  but  does  not  take  away  the  acceptor's  liability 
to  pay  unliquidated  damages,  and  these  may  include  re-exchange. 

Both  under  the  Act  and  under  the  common  law  the  re-exchange  is 
all  that  the  holder  may  recover  from  the  drawer ;  he  may  not,  even  by 
virtue  of  custom,  validly  claim  alternatively  the  price  he  paid  for  the 
bill  {SiLse  V.  Fompe,  supra),  nor  if  he  comes  under  sec.  57  (2),  may  he 
take  damages  under  subs.  (1)  as  on  a  bill  dishonoured  in  England  {In 
re  Commercial  Bank  of  South  Australia,  1887,  36  Ch.  D.  522). 

One  liable  to  pay  re-exchange  with  a  right  over  against  the  acceptor 
may  prove  in  the  latter's  bankruptcy,  even  though  his  liability  to  pay 
has  not  at  the  time  of  proof  been  discharged  {Ex  parte  Roberts,  supra). 

As  regards  promissory  notes,  see  dictum  in  the  judgment  of  the 
Privy  Council  in  Willans  v.  Ayres,  1877,  3  App.  Cas.,  at  p.  147,  negativ- 
ing the  right  to  re-exchange  on  a  promissory  note ;  but  see  now  sec.  89 
of  the  Bills  of  Exchange  Act,  1882. 

[^Authorities. — Chitty  on  Bills  ;  Story  on  Bills ;  Byles  on  Bills  ; 
Chalmers  on  Bills  of  Exchange  ;   Pothier,  Contrat  de  Change.'] 

Rc-CXCCUtion  of  Will.— See  Will. 

Referees,  Court  of. — The  "Court  of  Referees  "  on  Private 
Bills  was  established  in  the  year  1864,  at  first  for  the  purpose  of  making 
a  preliminary  inquiry  not  only  as  to  right  of  petitioners  to  be  heard 
where  their  locus  standi  was  objected  to,  but  also  into  engineering  details 
and  estimates,  etc. ;  but  since  the  year  1868  their  jurisdiction  has  been 
confined  to  inquiries  as  to  the  rights  of  petitioners  to  be  heard  upon 
their  petitions  lodged  against  private  bills  in  the  House  of  Commons, 
and  their  procedure,  etc.,  is  governed  by  Standing  Orders  (of  the  House 
of  Commons)  87-89,  128-135,  and  the  rules  made  by  the  Chairman  of 
Ways  and  Means  pursuant  to  Standing  Order  88  (see  Pari.  Pap.  ^^ 
of  1906).  [The  Court  consists  of  the  Chairman  of  Ways  and  Means,  the 
Deputy  Chairman,  and  not  less  than  seven  other  members  of  the  House, 
and  three  are  necessary  to  form  a  Court.  They  have  the  assistance  of 
the  Speaker's  counsel. 

The  duty  of  the  Court  is  to  decide  "  upon  all  petitions  against  private 
bills,  or  against  provisional  orders,  or  provisional  certificates,  as  to  the 
rights  of  the  petitioners  to  be  heard  upon  such  petitions — without  pre- 
judice, however,  to  the  power  of  the  Select  Committee  to  which  the  Bill 
is  referred  to  decide  upon  any  question  as  to  such  rights  arising  inci- 
dentally in  the  course  of  their  proceedings  (S.  0.  89). 

The  regulations  which  govern  the  practice  and  procedure  of  the 
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referees,  their  times  of  sitting,  order  of  business,  and  the  forms  and 
notices  required  in  their  proceedings  are  set  forth  in  the  "Rules  of 
February  28,  1906"  (Pari.  Pap.  No.  66  of  Session  1906). 

At  the  hearing  due  service  of  notices  of  objection  must  first  be  proved. 
If  petitioners  do  not  appear  their  locus  standi  is  disallowed;  if  they 
appear  counsel  for  petitioners  supports  the  claim,  and  counsel  for  pro- 
moters is  heard  in  reply — speeches  being  limited  to  one  on  each  side. 
Where  petitioners'  rights  to  be  heard  depend  upon  special  facts  which 
are  disputed,  they  may  be  called  upon  to  offer  primd  facie  evidence  in 
support  of  their  case  (see  May's  Parliamentary  Practice,  1906  ed., 
p.  762). 

The  locus  standi  of  a  petitioner  is  limited  to  the  points  alleged  in 
his  petition,  and  may  be  further  limited  by  the  Court  to  certain  portions 
of  the  bill  (L.  S.  Rep.  130).  Where  possible  in  giving  its  decisions  the 
Court  follows  the  precedents  which  have  grown  up  since  its  beginning 
in  1865,  modified  as  these  frequently  have  been  by  later  Standing 
Orders  and  Rules.  The  decisions  are  contained  in  the  series  of  Lociis 
Standi  Reports  referred  to  in  May,  ihid.,  at  p.  763  n.] 

The  principle  of  locus  standi  is  that  there  is  something  in  the  bill 
which,  if  passed  into  a  law,  will  injure  the  parties  petitioning  {London 
and  North-  Western  Railway  Bill,  1868, 1  C.  &  S.  146,  147) ;  but  the  right 
to  a  locus  standi  depends,  not  on  what  a  bill  does  not  contain,  but  on 
what  it  does  contain,  and  is  founded  on  the  existence  of  some  power 
in  the  bill  that  would  affect  the  petitioner  {Southampton  Docks  Bill,  1871, 
2  C.  &  S.  161). 

The  owners  or  reputed  owners,  lessees  or  reputed  lessees,  and 
occupiers  of  all  such  lands,  houses,  etc.,  as  it  is  proposed  to  take  com- 
pulsorily,  must  be  served  with  a  notice  to  this  effect  (S.  0. 11),  and  they 
will  be  entitled  to  be  heard  on  their  petition  against  the  bill.  Notice 
is  also  required  to  be  given  to  certain  "frontagers"  in  the  case  of 
tramway  bills  (S.  0.  13,  and  see  infra),  and  also  to  riparian  owners, 
lessees,  and  occupiers,  when  it  is  proposed  to  abstract  water  from  any 
stream  (S.  0.  14) ;  and  also  in  the  case  of  burial  grounds  and  gas  works, 
sewage  works,  etc.,  the  owner,  lessee,  and  occupier  of  every  "  dwelling- 
house  "  situated  within  300  yards  of  the  lands  affected,  is  entitled  to 
notice,  and,  if  he  can  show  injurious  affecting,  he  will  be  heard  on  his 
petition  against  the  proposed  works  (S.  0.  15).  An  owner  whose 
"  dwelling-house  "  was  more  than  300  yards  from  proposed  sewage  works, 
which  he  alleged  would  be  most  prejudicial  to  the  value  of  his  property, 
was  granted  a  locus  standi  under  the  exceptional  circumstances  of  his 
case  {Local  Government,  etc.  {No.  23),  Confirmation  Bill,  1896,  1  S.  & 
A.  116). 

Owners,  lessees,  etc.,  whose  land  it  is  proposed  to  take  compulsorily, 
are  entitled  to  a  locus  standi  against  the  whole  of  a  bill,  and  are  not 
confined  to  that  part  which  particularly  affects  them  {London  and  North- 
Western  Railway  Bill,  186S,  1  C.  &  S.  62;  Cardiff  Corporation  Bill,  1894, 
R.  &  S.  320,  330) ;  but  their  petition  must  be  so  framed  as  to  cover  the 
whole  of  the  bill.  [But  by  later  decisions  the  Court  has  limited  the 
locus  standi  of  a  petitioning  landlord  to  those  parts  of  the  bill  under 
which  his  land  was  taken  or  his  interests  affected  (see  2  S.  &  A.  104, 
182;  and  May,  ibid.,  pp.  764,  765).]  The  word  "lessee"  includes 
lessees  of  all  kinds,  such  as  a  tenant  at  will  {Caledonian  Baihvay  Bill, 
1870,  2  C.  &  S.  37).  An  owner  of  minerals  proposed  to  be  taken  com- 
pulsorily is  in  the  same  position  as  a  landowner  whose  land  is  sought 
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to  be  taken,  and  is  for  all  purposes  of  locus  standi  a  landowner  (Greai 
Western  Railway  Bill,  1876,  1  C.  &  R.  221);  and  a  commoner  having  a 
right  of  common  has  such  an  interest  in  land  as  entitles  him  to  be  heard 
against  a  bill  proposing  to  take  any  part  of  a  common  compulsorily 
{Cardiff  Corporation  Bill,  1894,  R.  &  S.  328). 

The  service  of  a  notice  under  any  one  of  the  Standing  Orders  is  not 
of  itself  proof  that  the  persons  so  served  are  entitled  to  be  heard  on 
their  petition ;  at  most  it  raises  a  presumption  that  the  person  so  served 
lias  an  interest  in  lands  or  property,  but  is  not  conclusive,  and  the 
petitioners  must  make  out  their  claim  to  be  heard.  Petitioners  who 
have  bought  land  since  the  notices  for  compulsory  purchase  were 
served,  are  entitled  to  be  heard  if  they  bought  the  land  in  good  faith 
since  the  notices  were  given,  and  were  the  real  owners  at  the  date  of 
their  petition  {Bradford  Water  Bill,  1869,  1  C.  &  S.  1). 

Petitioners  sometimes  only  pray  to  be  heard  against  a  certain  clause 
or  clauses  of  a  bill  and  so  much  of  the  preamble  as  relates  thereto,  and  if 
they  prove  their  right  to  be  heard  against  those  clauses,  the  Court  grants 
^  locus  standi  thus  limited,  and  it  is  no  answer  to  the  petitioners  for  the 
promoters  to  allege  that  they  intend  to  omit  the  clauses  against  which 
the  petitioners  appear  {Great  Eastern  Railway  Bill,  1895,  1  S.  &  A.  19, 
20).  On  the  other  hand,  though  a  petition  is  lodged  against  a  bill  as 
,a  whole,  the  Court  sometimes  limits  the  locus  standi  of  the  petitioners  to 
some  particular  clause  or  part  of  the  bill  which  particularly  affects  their 
interests. 

The  allegations  in  a  petition  are  assumed  to  be  true,  but  if  any  doubt 
-exists  upon  any  point  material  to  the  issue  before  the  Court,  they  allow 
the  petitioners  to  call  evidence  upon  it  on  oath,  but  the  promoters  cannot 
•call  rebutting  evidence  {Newport  Corporation  Bill,  1897,  1  S.  &  A.  197). 
Petitioners  seeking  to  be  heard  against  a  bill  must  specifically  allege 
such  in  their  petition,  and  they  must  set  forth  their  title  to  petition  and 
specify  the  grounds  of  complaint,  and  if  they  claim  a  locus  standi  as 
owners  or  occupiers,  the  petition  must  specifically  allege  the  fact,  or 
clearly  show  that  they  are  owners  or  occupiers  of  the  property  to  be 
interfered  with. 

Not  only  the  freeholder,  but  a  person  having  an  "  interest "  in  land 
proposed  to  be  taken,  is  entitled  to  a  landowner's  locus  standi.  A  right 
to  take  gravel  from  the  foreshore  is  an  "  interest  in  land  "  which  entitles 
the  owner  to  a  landowner's  locus  standi  {Glasgoiv  and  South- Western 
Railway  Bill,  1895,  1  S.  &  A.  9,  15).  [So  also  the  owners  of  telephone 
posts  and  wires  have  a  right  to  an  "  owner's  "  locus  standi  {London  and 
North-  Western  Railway  Bill,  1907,  S.  &  B.  105).]  The  owner  of  the  sub- 
soil of  a  street  is  also  entitled  to  a  landowner's  locus  standi  {Glasgow 
City  and  District  Railway  Bill,  1882,  3  C.  &  R.  156).  A  lord  of  the  manor 
must  specifically  show  how  his  rights  are  interfered  with  {Bradford 
Water  Bill,  1SQ9,1C.&  S.41;  Grand  Junction  Canal  Bill,  1879,  2  C.&B,. 
165).  A  joint-tenant  who  alone  signed  a  petition  against  a  bill  which 
affected  the  joint-property,  although  he  did  not  purport  to  do  so  on 
behalf  of  himself  and  his  co-tenant,  has  been  allowed  a  locus  standi  to 
oppose  a  bill  {Maryport  District  and  Harhour  Bill,  1868,  1  C.  &  S.  4). 
A  petitioner  cannot  be  transferred  from  one  petition  to  another — he 
must  stand  or  fall  upon  his  own  petition  {Grand  Junction  Canal  Bill, 
1879,  2  C.  &  R.  165). 

Though  as  a  general  rule  the  common  seal  of  an  incorporated 
•  company  or  corporate  body  must  be  affixed  to  a  petition,  yet  it  has  been 
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held  in  the  case  of  a  limited  company,  that  if  the  chairman  signs  it 
"  for  "  the  company,  that  is  sufficient,  and  he  need  not  specifically  allege 
or  show  that  he  has  received  authority  to  do  so  {Ashton-under-Lyney 
etc.,  Water  Bill,  1870,  2  C.  &  S.  50);  and  it  is  sufficient  if  the  petition 
is  signed  by  the  secretary  in  the  presence  of  the  directors  (Maryporty 
etc.,  Raihoay  {No.  2)  Bill,  1883,  3  C.  &  R.  316). 

Promoters  of  any  private  bill  who  intend  to  object  to  the  right  of  a 
petitioner  to  be  heard  against  the  same,  must  give  notice  of  such  inten- 
tion and  the  grounds  of  their  objection  to  the  Clerks  to  the  Referees  and 
to  the  agent  for  the  petitioners  not  later  than  the  eighth  day  after  the 
day  on  which  the  petition  has  been  deposited  in  the  Private  Bill  Office ; 
but  the  referees  may  allow  such  notices  to  be  given  under  special  cir- 
cumstances, although  the  time  limited  may  have  expired  (L.  S.  Rep.  11,. 
159,  174).  All  notices  must  be  indorsed  with  the  names  of  the  peti- 
tioners' agents.  Notices  and  grounds  of  objection  will  be  deemed  to  have 
been  sufficiently  served  upon  agents  if  left  at  the  agent's  office  before 
six  o'clock  in  the  evening  of  any  day,  Sundays  excepted.  If  promoters 
intend  to  dispute  any  of  the  allegations  contained  in  a  petition,  they 
must  do  so  specifically  in  their  notice  of  objections.  A  formal  objection 
is  insufficient  (Furness  Railway  Bill,  1876,  1  C.  &  R.  217).  If  a  land- 
owner's title  is  contested,  and  a  witness  is  called  to  show  the  nature  of 
a  petitioner's  interest  in  the  land  affected  by  a  bill,  the  Court  will  not 
require  the  production  of  the  title-deeds,  but  onlj  primd  facie  evidence 
of  title. 

In  the  case  of  "  extension  of  time "  and  "  abandonment  bills,"  the 
matter  is  res  judicata,  and  the  owner,  etc.,  whom  notice  to  treat,  or 
agreement  to  sell,  has  made  a  creditor,  is  not  entitled  to  be  heard  against 
such  a  bill  (Uxbridge  and  Richmansworth  Railway  Bill,  1886,  R.  &  M. 
133),  unless  there  are  special  or  exceptional  circumstances  which  in  the 
opinion  of  the  Court  entitle  him  to  a  locus  standi  {Brymo  Water  Bill, 
1895,  1  S.  &  A.  1).  A  landowner  has  been  given  a  locus  standi  against 
an  abandonment  bill  where  his  land  had  been  taken  and  paid  for  under 
the  powers  of  the  Act  but  where  the  abandonment  bill  contained  a  clause 
empowering  the  sale  of  such  land  without  giving  the  landowner  a  right 
of  pre-emption  similar  to  that  given  on  a  sale  by  a  railway  company  of 
its  superfluous  land  ( West  Lancashire  Railway  Bill,  1879,  2  C.  &  R.  231). 
Landowners  whose  land  it  was  proposed  to  take,  but  who  had  not 
received  notice  to  treat,  and  objected  that  the  extension  of  time  would 
injuriously  affect  their  property  by  prolonging  the  period  of  uncertainty 
as  to  whether  it  would  ultimately  be  required  by  the  promoters,  and 
preventing  their  selling  or  dealing  with  it,  were  allowed  a  locus  standi 
to  oppose  the  extension  of  time  {South- Eastern  Railway  Bill,  1885,. 
R.  &  M.  61,  67).  Where  the  time  originally  fixed  by  an  Act  for  the 
compulsory  taking  of  land  has  already  expired,  and  a  bill  for  the 
extension  of  the  time  to  take  the  land  and  complete  the  line  is  brought 
in,  a  landowner  is  put  in  exactly  the  same  position  as  to  locus  standi  as 
upon  the  original  bill  giving  compulsory  power  to  take  his  land  {Dublin, 
Wicklow,  and  Wexford  Railway  Bill,  1868, 1  C.  &  S.  35).  In  an  abandon- 
ment bill,  an  owner,  part  of  whose  land  was  taken  and  paid  for,  was 
refused  a  locus  standi  although  his  complaint  was  that  the  land  taken 
from  him  would  be  left  with  unfinished  works  upon  it,  which  would  be 
an  injury  to  the  rest  of  his  estate  {London,  B.  &  S.  C.  Railway  Bill,  1868,. 
1  C.  &  S.  18).  In  the  absence  of  a  special  agreement  with  a  landowner, 
the  promoters  are  generally  under  no  obligation  to  complete  their  works. 
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but  where  there  has  been  a  special  agreement,  the  landowner  will  be 
allowed  a  locus  standi  to  oppose  so  far  as  may  be  necessary  for  the 
purpose  of  saving  any  legal  rights  he  is  entitled  to  under  the  agreement 
{G.  K  Railway  Bill,  1884,  3  C.  &  E.  399  ;  Caledonian  Railway  Bill,  1869, 
1  C.  &  S.  19). 

In  the  case  of  bills  for  the  extension  of  municipal  or  county 
boundaries  or  districts,  landowners  whose  lands  are  for  the  first  time 
proposed  to  be  included  within  a  borough,  are  entitled  to  object  to 
such  inclusion,  and  are  not  represented  in  that  matter  by  the  local 
authority  of  the  district,  and  they  are  entitled  to  a  general  locus  standi 
against  such  bills  {Sunderland  Corporation  Bill,  1885,  R.  &  M.  73,  76 ; 
and  see  Edinhurgh  Extension  Bill,  1896,  1  S.  &  A.  73,  78). 

There  is  no  property  in  underground  water  flowing  in  tmknown 
channels  (Chasemore  v.  Richards,  7  H.  L.  C.  349;  [HE.  R.  140;  Mayor 
of  Bradford  v.  Pickles,  [1895]  A.  C.  587),  and  consequently  it  may  be 
diverted  even  to  the  damage  of  one's  neighbours] ;  but,  on  the  other  hand, 
underground  water  running  in  a  "  defined  "  channel  gives  the  same  rights 
as  in  surface  water  {ibid.).  Until  recently  the  abstraction  of  "  under- 
ground "  water  gave  no  locus  standi  {Birkenhead  Improvement  Commis- 
sioners Bill,  1867,  1  C.  &  S.  11 ;  Cambridge  University  and  Town  Water 
Bill,  1886,  R.  &  M.  95);  and  it  was  necessary  for  the  person  seeking  to 
oppose  the  abstraction  of  underground  water  to  allege  in  his  petition 
that  he  was  entitled  to  such  water,  and  that  it  flowed  in  a  well-defined 
channel,  and  if  he  supported  this  by  evidence,  he  was  entitled  to  a  locus 
standi  {London  and  South-Western  Spring  Water  Bill,  1882,  3  C.  &  R. 
179). 

[By  Standing  Order  134fZ,  passed  in  1902,  rights  in  underground 
water  of  any  kind  are  protected,  it  being  provided  that  "where  any 
owner,  lessee,  or  occupier,  or  where  any  conservancy  or  other  authority 
charged  with  the  control  of  river  or  other  waters,  petitions  against  a  bill 
alleging  that  under  its  provisions  any  water  or  water-supply  of  which 
they  may  legally  avail  themselves  will  be  diminished  or  injuriously 
affected,  the  referees  may  admit  the  petitioners  to  be  heard  against  the 
bill  or  any  part  of  it;  see  also  Darwen  Cor'poration  Bill,  1905,  S.  &  A. 
(1905  Reps.)  6;  Southport,  etc..  Water  Board  Bill,  1905,  ibid.  p.  50; 
Sunderland,  etc..  Water  Bill,  1905,  ibid.  p.  51.] 

With  regard  to  "  surface  "  waters,  Standing  Order  14  requires  that 
where  it  is  proposed  to  abstract  water  from  any  stream  for  the  purpose 
of  supplying  any  cut,  canal,  reservoir,  etc.,  or  water  work,  notice  of  the 
application  for  a  bill  must  be  given  to  the  owners  or  reputed  owners, 
lessees  or  reputed  lessees,  and  occupiers  of  all  mills,  manufactories,  or 
other  works  using  the  waters  of  such  stream  for  a  distance  of  twenty 
miles  below  the  point  at  which  such  water  is  intended  to  be  abstracted, 
unless  such  waters  shall,  within  a  less  distance  than  twenty  miles,  fall 
into  or  unite  with  any  navigable  stream,  then  only  to  owners,  etc.,  whose 
mills  or  works  shall  be  situate  between  the  point  at  which  such  water 
is  proposed  to  be  abstracted  and  the  point  at  which  it  falls  into  or  unites 
with  such  navigable  stream.  County  councils,  alleging  injurious  affec- 
tion by  the  provisions  of  any  bill  relating  to  the  water  supply  of  any 
town  or  district,  are  entitled  to  have  a  locus  standi  against  such  bill 
(S.  0.  134c). 

[Under  a  Standing  Order  originally  passed  in  1853  (No.  129) 
petitioners  are  generally  admitted  to  be  heard  against  a  bill  on  the 
ground  of  competition.      The  referees  allow  or  refuse  a  locus  standi 
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according  to  their  opinion  of  the  extent  and  directness  of  the  competi- 
tion in  respect  of  which  the  petitioners  claim  to  be  heard.]  The  Court, 
in  the  exercise  of  its  discretion  under  this  Standing  Order,  generally 
gives  a  locus  standi  if  the  alleged  competition  be  of  any  magnitude ;  but 
where  it  is  very  limited,  indirect,  or  remote,  they  generally  refuse  a  locus 
standi ;  and  where  a  bill  only  seeks  to  improve  "  existing  competition," 
they  invariably  refuse  it  {Mersey  Railway  Bill,  1886,  E.  &  M.  118 ;  East 
Stonehotise  Water  Bill,  1893,  R.  &  S.  246,  248).  Petitioners  relying  on 
competition  as  a  ground  for  a  locus  standi  must  specifically  allege  in  their 
petition  that  competition  will  arise,  and  that  they  will  be  directly  affected 
by  it.  [See  May,  ibid.,  p.  773  n.,  for  a  collection  of  cases  in  which  locus 
standi  on  the  ground  of  competition  has  been  (1)  allowed,  and  (2) 
refused.] 

By  Standing  Order  134  "it  shall  be  competent  to  the  referees  on 
private  bills  to  admit  the  petitioners  being  the  municipal  or  other 
authority  having  the  local  management  of  the  Metropolis,  or  of  any 
town,  or  the  '  inhabitants '  of  any  town  or  district  alleged  to  be 
injuriously  affected  by  a  bill,  to  be  heard  against  such  bill,  if  they 
shall  think  fit."  But  mere  injurious  affecting  is  not  a  sufficient  ground 
for  asking  for  a  locus  standi — the  "injurious  affecting"  must  be  some 
physical  or  material  injury  to  trade,  interference  with  drainage,  or  the 
like  (see  Dorldng  Gas  Bill,  1871,  2  C.  &  S.  196).  [The  increase  of  traffic 
in  any  particular  part  of  a  place  due  to  the  erection  of  a  new  railway 
station  is  "  injuriously  affecting "  within  Standing  Order  134  {London 
and  North -Western  Baihuay  Bill,  1905,  S.  &  A.  (1905  Reps.),  p.  31).] 
A  "parish"  council  is  not  within  this  Standing  Order  {Tuxford  and 
District  Gas  Bill,  1897,  S.  &  A.  224) ;  but  a  "  rural "  district  council  were 
given  a  locus  standi  under  it  to  oppose  a  bill  promoted  by  an  "  urban  " 
district  council  to  extend  their  limits  of  water  supply,  etc.  (see  Bilston 
Improvement  Bill,  1896,  ibid.  42).  A  "district"  means  either  a  district 
under  local  authority,  or  at  any  rate  a  district  with  some  tangible  limits, 
and  not  merely  a  portion  of  county  arbitrarily  so  called  for  some  special 
purpose  {Grand  Junction  Canal  Bill,  1879,  2  C.  &  R.  165).  Where 
"  inhabitants  "  petition  under  this  Standing  Order,  separately  from  the 
local  authority,  they  will  not  be  given  a  lociis  standi  unless  they  are 
sufficiently  representative  of  the  town  or  district  {Tottenham  and  Forest 
Gate  Junction  Railway  Bill,  1890,  R.  &  S.  71,  72).  A  petition  under 
this  Standing  Order  must  contain  an  allegation  (not  in  precise  terms, 
but  in  effect)  that  the  town,  etc.,  will  suffer  in  its  interests.  A  locus 
standi  was  refused  in  a  case  where  the  petition  simply  alleged  that  the 
bill  would  prove  "  extremely  prejudicial "  to  the  interests  of  the  peti- 
tioners {So2Uh  London  Gas  Bill,  i872,  2  C.  &  S.  218).  The  municipal 
or  other  local  authority  of  any  town  or  district  alleging  in  their  petition 
that  such  town,  etc.,  may  be  "  injuriously  affected  "  by  any  bill  relating 
to  the  "  lighting  "  or  "  water  supply  "  thereof,  or  for  raising  capital  for 
any  such  purpose,  have  of  right  a  loc2ts  standi  against  such  bills  under 
Standing  Order  134«.  A  "parish"  council  is  not,  however,  within  this 
Standing  Order  {Tuxford  and  District  Gas  Bill,  1897,  1  S.  &  A.  224). 
County  councils,  who  allege  in  their  petition  that  the  whole  or  any  part 
of  their  county  or  borough  will  be  injuriously  affected  by  a  bill,  may  be 
allowed  a  locus  stonrfi  against  such  bill  under  Standing  Order  1345;  and 
the  "  council "  of  any  administrative  county  alleging  that  such  county  or 
any  part  thereof  will  be  injuriously  affected  by  any  bill  relating  to  the 
water  supply  of  any  town  or  district,  whether  situate  within  or  without 
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such  county,  are  entitled  as  of  right  to  a  locus  standi  against  such  a  bill 
under  Standing  Order  134c;  [so  also  a  county  council  which  owns  roads 
and  bridges  will  be  allowed  a  locus  standi  to  appear  and  obtain  proper  pro- 
tection for  its  property  which  may  be  affected  by  the  works  of  an  electric 
lighting  company  {Electric  Lighting  Provisional  Orders,  No.  6  Bill,  St. 
Allans,  S.  &  A.  (1905  Eeps.)  21)]. 

A  "  chamber  of  commerce  "  or  agriculture,  or  other  similar  body 
sufficiently  representing  a  particular  trade  or  business  in  any  district  to 
which  any  railway  bill  relates,  may  be  allowed  a  locals  standi  against 
such  bill,  or  any  part  thereof,  or  against  the  rates  and  fares  authorised 
by  the  said  Acts  or  any  of  them,  where  they  allege  in  their  petition 
that  such  trade  or  business  will  be  injuriously  affected  by  the  rates  and 
fares  proposed  to  be  authorised  by  the  bill,  or  is  so  affected  by  the 
rates  and  fares  already  authorised  by  Acts  relating  to  the  railway 
undertaking  (S.  0.  133a;  Barry  Raihvay  Bill,  1907,  S.  &  B.  81);  and 
the  provisions  of  this  Standing  Order  relative  to  rates  and  fares  already 
authorised  extend  to  traders  and  freighters,  and  to  a  single  trader  in 
any  case  where  a  locus  standi  would  have  been  allowed  to  them  or 
him  if  this  Standing  Order  had  not  been  made,  but  the  Court  cannot 
entertain  any  question  within  the  jurisdiction  of  the  Railway  Commis- 
sioners. [The  order  has  been  recently  amended  (1903-1904)  in  the 
direction  of  greater  latitude  (158  C  J.  369  ;  159  C.  J.  414).  See  also 
for  cases  2  S.'&  A.  205,  221,  225,  228,  229.]  The  petition  must  allege 
that  the  trade,  etc.,  of  the  district  will  be  "  injuriously  affected  "  {Great 
Western,  etc..  Railway  Bill,  1889,  R.  &  M.  255).  In  like  manner,  a 
chamber  of  agriculture,  commerce,  or  "  shipping,"  or  a  mining  or 
miners'  "association"  sufficiently  representing  the  agriculture,  trade, 
mining,  or  commerce  in  any  district  to  which  any  bill  relates,  may  be 
allowed  a  locus  standi  against  such  bill  if  they  sufficiently  allege  in 
their  petition  that  such  trade,  agriculture,  mining,  or  commerce  will 
be  injuriously  affected  by  the  provisions  of  the  bill  (see  North- Eastern 
Raihvay  Bill,  1897,  1  S.  &  A.  202,  210)  [though  the  particular  Standing 
Order  there  referred  to  is  not  now  in  force].  A  local  coal  trade  association, 
which  represented  four-fifths  of  the  coal  trade  of  a  particular  region, 
was  held  to  be  within  this  Standing  Order  {Tyne  Improvement  Bill, 
1897,  1  S.  &  A.  226). 

The  owner,  lessee,  or  occupier  of  any  house,  shop,  or  warehouse  in 
any  street  [or  road  (1903)]  through  which  it  is  proposed  to  construct 
any  tramiuay,  and  who  alleges  in  any  petition  against  a  private  bill  (or 
Provisional  Order)  that  the  construction  or  use  of  the  tramway  will 
injuriously  affect  him  in  the  use  or  enjoyment  of  his  premises,  or  in  the 
conduct  of  his  trade  or  business,  is  entitled  to  a  locus  standi  against  such 
bill  (S.  0.  135).  [In  1903  the  order  was  further  extended  and  the 
referees  are  empowered  "  to  admit  the  petitioners,  being  the  owners, 
lessees,  or  occupiers  of  any  house,  shop,  or  warehouse,  having  its  access 
materially  dependent  on  such  street  or  road,  and  making  the  aforesaid 
allegations,  to  be  heard  against  the  bill  if  they  think  fit  (150  C.  J.  383 ; 

2  S.  &  A.  237).]  One  hundred  houses  in  a  mile  and  a  half  are  not 
enough  to  constitute  a  "  street,"  though  a  line  of  continuous  villas  in 
a  suburban  road  would  probably  be  within  the  Standing  Order  {Lea 
Bridge,  Leyton,  etc..  Tramway  Bill,  1881,  3  C.  &  R.  71,  73);  but  "street" 
has  been  held  to  include  a  thoroughfare  with  houses  on  one  side  only,  a 
sea-wall  being  on  the  other  {Edinburgh  Northern  Tramway  Bill,  1884, 

3  C.  &  R.  397) ;  and  a  country  road  passing  through  a  village  is  a 
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"street"  within  this  Standing  Order  {Tramways  Order  Confirmation, 
etc.  {No.  2),  Bill,  1893,  R.  &  S.  310).  A  petitioner  whose  premises 
did  not  abut  on  the  street,  but  the  access  to  which  was  in  it,  has  been 
given  a  Iocils  standi  under  the  Standing  Order  {North  Metropolitan 
Tramway  Bill,  1886,  2  R.  &  M.  122,  125  ;  [and  see  now  the  addition  to 
the  Standing  Order,  2  S.  &  A.  237,  supra']). 

"  Shareholders  "  of  an  incorporated  company  are  not  entitled  to  a 
locus  standi  against  a  bill  promoted  by  their  company  unless  their 
interests  as  affected  by  the  bill  are  distinct  and  distinguishable  from  the 
general  interests  of  such  company  (S.  0.  130) ;  but  if  their  interests  are 
distinguishable,  they  are  entitled  to  a  locus  standi,  provided  their  petition 
is  in  form.  Individual  shareholders,  whose  interests  may  not  necessarily 
be  distinct  from  the  general  body  of  shareholders,  but  who  may  dis- 
approve of  the  scheme  of  any  bill  promoted  by  their  company,  and 
who  have  properly  dissented  at  a  meeting  of  the  company  held  pur- 
suant to  Standing  62-66,  Orders  have  a  locus  standi  against  such  bill 
(S.  0.  131).  The  fact  that  a  company  unnecessarily  held  a  "  Wharn- 
cliffe  "  meeting  under  Standing  Orders  62  and  131  will  not  be  sufficient 
to  give  a  dissentient  shareholder  a  locus  standi  against  the  bill  {Liverpool, 
London  and  Glohe  Insurance  Company  Bill,  1889,  R.  &  M.  259  ;  and  see 
Bdinburgh  Corporation  Bill,  1897,  1  S.  &  A.  161).  "  Preference  " 
shareholders'  interests  are  often  distinct  from  and  opposed  to  those  of 
the  general  body  of  shareholders,  and  they  are  generally  allowed  a  locus 
standi  against  a  bill  proposing  to  interfere  with  their  security,  on 
alleging  that  they  will  be  prejudiced  thereby  (see  Caledonian  Railway, 
etc.,  Bill,  1872,  2  C.  &  S.  257).  The  words,  "  promoted  by  a  company," 
in  Standing  Order  62,  apparently  mean  the  company  actually  intro- 
ducing a  bill,  and  cannot  be  extended  to  mean  a  "municipal"  corporation 
who  promote  a  bill  to  confirm  an  agreement  entered  into  by  them  with 
a  tramway  company  for  the  purchase  of  the  undertaking  of  the  latter, 
and  the  transfer  thereof  to  them  {Edinburgh  Corporation  Bill,  1897, 
1  S.  &  A.  161). 

By  Standing  Order  17,  notice  of  a  bill  for  altering  or  repealing  any 
express  statutory  provision  then  in  force  for  the  protection  of  the 
owner,  lessee,  or  occupier  of  any  property,  or  for  the  protection  or 
benefit  of  any  public  trustees  or  commissioners,  corporation,  or  person 
specifically  named  in  such  provision,  must  be  served  upon  every  such 
owner,  lessee,  or  occupier,  etc.,  and  the  persons  thus  entitled  to  notice 
are  allowed  a  locus  standi.  Petitioners  were  allowed  a  locus  standi  where 
a  bill  proposed  to  remove  a  restriction  on  a  former  Act  in  which  they 
were  not  mentioned,  and  which,  though  not  inserted  for  the  benefit  of 
the  petitioners,  operated  to  their  protection  {Croydon  Corporation  Bill, 
1895,  1  S.  &  A.  5). 

A  trader,  who  may  be  very  much  impeded  in  carrying  on  his  business 
by  a  proposed  obstruction  of  a  right  to  access  to  his  premises,  is  entitled 
to  a  locus  standi  {Lancashire  and  Yorkshire  Railway  Bill,  1876,  1  C.  &  R. 
235),  [but  he  will  receive  no  consideration  on  the  ground  of  compe- 
tition {Rochdale  Corporation  Bill,  1900,  2  S.  &  A.  29)].  A  "single" 
traveller  on  a  railway  who  petitioned  against  a  bill  promoted  by  a 
railway  company,  and  who  alleged  that  the  charges  appearing  in  the 
schedule  of  the  bill  were  illegal,  was  refused  a  locus  standi  {Metro- 
politan District  Railway  Bill,  1896,  1  S.  &  A.  123),  [so  also  was  a 
cyclist  club  which  appeared  desiring  to  object  to  the  rates  on  cycles 
charged  by  a  tube  railway  {North  and  South  Shields  Electric  Railway 
Bill,  1902,  2  S.  &  A.  137)]. 
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Where  a  bill  proposes  to  take  away  or  interfere  with  a  market, 
individual  traders  therein  will  be  granted  a  locus  standi,  as  representing 
the  traders.  A  rural  district  council  have  no  right  to  petition  against 
a  bill  for  the  establishment  of  markets  and  fairs  {Pwllheli  Corporation 
Bill,  1897,  1  S.  &  A.  216). 

Parish  councils  have  no  power  to  oppose  private  bills  in  Parliament 
at  the  expense  of  the  rates ;  but  a  county  council  may  in  certain  cases 
be  given  a  locus  standi  to  represent  them  (see  Edinburgh  Extension  Bill, 
1896,  1  S.  &  A.  72). 

Rating  authorities  have  been  granted  a  locv^  standi  against  railway 
bills  seeking  to  acquire  a  large  number  of  houses  in  their  parish  upon 
an  allegation  that  the  proposed  works  would  greatly  diminish  the 
rateable  value  of  their  parish,  and  would  increase  the  burdens  of 
taxation  {South- Eastern  Railway  Bill,  1897,  1  S.  &  A.  222). 

[Although  the  law  excludes  companies  and  railway  corporations 
from  voting  at  ratepayers'  meetings  held  under  the  Borough  Funds 
Acts,  they  cannot  obtain  a  locus  standi  to  appear  alone  unless  they 
can  show  that  they  are  differently  affected  from  other  ratepayers 
{Aberdare  Tramways  Bill,  1905,  S.  &  A.  (1905  Reps.)  1 ;  Swansea  Cor- 
poration Bill,  1905,  ibid.  p.  54). 

Where  a  municipal  corporation  promotes  a  bill  and  the  proceedings 
go  on  under  the  authority  of  the  common  seal,  a  minority  of  the 
council  cannot  be  heard  in  opposition,  and  will  not  be  granted  a  locus 
standi  against  the  corporation's  bill  {Bristol  Corporation  Bill,  1906, 
S.  &  B.  58);  but  see  also   Wolstanton  Gas  Bill,  1906,  S.  &  B.  77).] 

Questions  of  locus  standi  which  may  arise  when  a  bill  goes  before 
a  committee  of  the  House  of  Lords  are  determined  by  that  committee 
without  any  preliminary  inquiry. 

{Authorities.  —  The  Locus  Standi  Reports  by  R.  C.  Saunders  and 
H.  F.  Bidder,  being  a  continuation  of  the  Reports  by  Saunders  and 
Austin — Rickards  and  Saunders — Rickards  and  Michael — Clifford  and 
Rickards— and  CHfford  and  Stephens— (1867-1908).  The  Standing 
Orders  of  the  House  of  Commons  (Session  1907 ;  printed  27th  August, 
Pari.  Pap.  329) ;  May's  Parliamentary  Practice,  1906  ed.  (Webster  and 
Gray);  'WIvqqIqv^  Practice  of  Private  Bills,  1900  ed.] 
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I.  History. 

A  slight  review  of  the  past  history  of  references  by  order  of  Court  is 
necessary  to  explain  clearly  the  change  which  has  been  effected  by  the 
Arbitration  Act,  1889,  in  this  branch  of  procedure.     From  time  imme- 
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morial  the  Courts  of  Common  Law  seem  to  have  made  rules  of  Court 
referring  pending  causes  to  arbitration  where  both  parties  consented 
and  entered  into  "submission  of  their  suit,"  agreeing  that  their  sub- 
mission or  bond  should  be  made  a  rule  of  Court.  These  references  were 
either  by  judge's  order  before  the  trial,  or  by  order  of  nisi  2)rius  at  the 
trial  which  was  afterwards  made  a  rule  of  Court.  In  the  latter  case  the 
plaintiff  usually  took  a  verdict  for  his  security,  and  where  this  had  been 
done  he  was  entitled  to  enforce  the  award  by  entering  up  judgment 
thereon  and  issuing  execution,  whereas  in  the  absence  of  this  security 
he  had  to  proceed  by  action  on  the  award,  or  where  the  submission  was 
made  a  rule  of  Court,  by  attachment  (see  Tidd's  Frac,  9th  ed.,  819, 
833). 

Prior  to  1854  the  Court  appears  to  have  had  no  power  to  refer  an 
action  compulsorily  to  arbitration  but  only  by  consent  embodied  in 
a  submission.  Compulsory  references  by  order  were  introduced  by 
sec.  3  of  the  Common  Law  Procedure  Act,  1854,  but  only  in  cases  where 
the  matter  in  dispute  consisted  "  wholly  or  in  part  of  matters  of  mere 
account  which  cannot  conveniently  be  tried  in  the  ordinary  way."  Such 
causes  could  be  referred  compulsorily  to  an  arbitrator  agreed  upon  by 
the  parties  or  to  an  officer  of  the  Court.  Some  misapprehension  appears 
to  exist  as  to  whether  these  compulsory  references  by  order  to  arbitration 
have  been  preserved.  This  misapprehension  has  been  due  to  the  fact 
that  when  the  Arbitration  Act,  1889,  was  passed  neither  sec.  8  of  the 
Judicature  Act,  1884,  nor  Order  59,  r.  3,  was  repealed,  and  both  these 
enactments  contain  the  expression  "  compulsory  reference  to  arbitration." 
It  is  necessary  at  the  outset  of  this  article  to  remove  this  misappre- 
hension if  possible  in  order  that  the  change  introduced  by  sec.  14  of  the 
Arbitration  Act,  1889,  should  be  clearly  understood.  The  last-named 
section  provided  amongst  other  things  that  "  (c)  If  the  question  in  dispute 
consists  wholly  or  in  part  of  matters  of  account,  the  Court  or  a  judge 
may  order  the  whole  cause  or  matter  to  be  tried  before  a  special  referee 
or  arbitrator  agreed  upon  by  the  parties  or  before  an  official  referee  or 
officer  of  the  Court."  It  will  be  seen  from  these  words  that  the  section 
empowers  the  Court,  where  the  dispute  consists  wholly  or  in  part  of 
matters  of  account,  to  refer  the  action  compulsorily  to  an  official  referee 
or  officer  of  the  Court /or  trial,  without  any  consent.  This  is  precisely 
the  same  as  the  provision  above  referred  to  in  sec.  3  of  the  Common 
Law  Procedure  Act,  1854,  which  was  repealed  by  the  Arbitration  Act, 
1889,  with  the  sole  difference  that,  instead  of  referring  to  arbitration, 
sec.  14  of  the  last-named  Act  referred  the  action  for  trial.  And  by  one 
of  the  rules  under  the  Act,  namely,  Order  40,  r.  2,  it  is  provided  that 
"every  referee  to  whom  a  cause  or  matter  shall  be  referred  for  trial 
shall  direct  how  judgment  shall  be  entered."  Considering,  therefore, 
that  the  expression  "  compulsory  reference  to  arbitration  "  in  both  the 
unrepealed  section  and  rule  (Jud.  Act,  1884,  sec.  8 ;  Order  59,  r.  3)  are 
merely  passing  references,  and  neither  the  section  nor  rule  contains  any 
power  to  refer  an  action,  it  is  clear  that  their  non-repeal  was  an  over- 
sight, and  that  compulsory  references  to  arbitration  no  longer  exist,  but 
have  been  replaced  by  compulsory  references  for  trial  under  sec.  14  of 
the  Arbitration  Act,  1889.  The  importance  of  this  distinction  lies  in 
the  fact  that  the  powers  and  duties  of  a  referee  to  whom  an  action 
is  referred  for  trial,  and  the  practice  afterwards  to  give  effect  to  his 
decision,  are  different,  more  effective,  and  more  simple  than  in  the  case 
of  a  reference  to  arbitration. 
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II.  References  for  Trial. 

The  arbitration  Act,  1889,  provides  for  two  kinds  of  reference  by 
order,  one  under  sec.  13  for  inquiry  or  report  in  order  to  inform  the 
mind  of  the  Court  on  questions  arising  in  the  course  of  an  action ;  and 
the  other  under  sec.  14  for  trial.  It  is  more  convenient  to  deal  first 
with  references  for  trial  under  sec.  14  of  the  Arbitration  Act,  which  is 
in  the  following  terms : — 

14.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown), — 

(a)  If  all  the  parties  interested  who  are  not  under  disability 
consent :  or, 

(h)  If  the  cause  or  matter  requires  any  prolonged  examination  of 
documents  or  any  scientific  or  local  investigation  which  cannot 
in  the  opinion  of  the  Court  or  a  judge  conveniently  be  made 
before  a  jury  or  conducted  by  the  Court  through  its  other 
ordinary  officers :  or, 

(c)  If  the  question  in  dispute  consists  wholly  or  in  part  of  matters 
of  account ; 

the  Court  or  a  judge  may  at  any  time  order  the  whole  cause  or  matter, 
or  any  question  or  issue  of  fact  arising  therein,  to  be  tried  before  a 
special  referee  or  arbitrator  respectively  agreed  on  by  the  parties,  or 
before  an  official  referee  or  officer  of  the  Court. 

B//  Consent  of  Parties. — Where  the  parties  consent,  any  action,  or 
any  question  or  issue  of  fact  arising  tlierein,  may  be  referred  for  trial 
to  any  referee  agreed  upon  by  the  parties,  or  in  the  absence  of  such 
agreement,  to  an  official  referee.  The  order  must  be  drawn  up,  and 
should  recite  the  fact  that  it  is  made  by  consent.  There  is  no  power  to 
refer  a  whole  action  for  trial  without  consent  unless  it  comes  within 
clauses  (h)  and  (c),  and  though  a  question  or  issue  of  fact  arising  in  an 
action  may  be  referred,  if  the  questions  in  the  action  are  partly  of  law 
and  partly  of  fact,  they  cannot  all  be  referred  without  consent  (Bawes  v. 
Fountaine,  1887,  3  T.  L.  R.  347,  C.  A. ;  Longman  v.  East,  1877,  3  C.  P.  D. 
142,  C.  A.,  decided  under  the  corresponding  repealed  section,  Jud.  Act, 
1873,  s.  57). 

Where  a  case  was  referred  on  consent  of  counsel  in  Court,  and  it 
subsequently  transpired  that  such  consent  was  given  by  one  of  the 
parties  on  a  stipulated  condition  which  that  party's  counsel  had  dis- 
regarded in  consenting  to  refer,  it  was  held  that  the  Court  could  rescind 
the  order  to  refer  and  restore  the  action  to  the  list  {Neale  v.  Gordon 
Lennox.  [1902]  A.  C.  465). 

Without  Consent  of  Parties. — The  above  section  is  an  extension  as 
well  as  a  re-enactment  of  sec.  57  of  the  Judicature  Act,  1873  {Hurlhatt 
V.  Barnett,  [1893]  1  Q.  B.  77,  C.  A.).  The  repealed  section  only  gave 
power  to  refer  any  issue  of  fact  or  any  question  of  account  to  be  tried, 
whereas  sec.  14  of  the  Arbitration  Act  gives  power  in  addition  to  refer 
the  whole  action  in  such  cases  for  trial,  and  it  was  held  in  Hurlhatt  v. 
Barnett,  supra,  that  where  any  part  of  the  dispute  relates  to  a  matter  of 
account,  the  whole  cause  may  be  compulsorily  referred  for  trial,  even 
though  in  certain  events  it  may  be  unnecessary  to  determine  the  matter 
of  account.  But  this  decision  must  be  read  in  conjunction  with  Dawes 
V.  Fountaine,  1887,  3  T.  L.  R.  347,  C.  A.,  supra,  which  decided  that 
where  the  matter  in   dispute  involved  questions  of  law  as  well  as 
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questions  of  fact  it  could  not  be  referred  compulsorily  for  trial,  but 
only  by  consent.  The  judge  who  makes  the  order  to  refer  must  exercise 
a  proper  discretion,  and  the  question  whether  or  not  he  has  done  so  may 
be  the  subject  of  appeal  {Knight  v.  Coales,  1887,  19  Q.  B.  D.  296,  C.  A.). 
Where  it  is  certain  that  questions  of  law  will  arise,  and  that  the 
questions  of  fact  are  of  a  kind  which  should  be  tried  by  a  jury,  an 
action  ought  not  to  be  compulsorily  referred,  and  the  judge  cannot  in 
such  a  case  relieve  himself  of  the  duty  of  exercising  a  proper  discretion 
by  providing  that  the  referee  shall  state  a  special  case  for  the  opinion 
of  the  Court  on  any  question  of  law  (Case  v.  Willis,  1892,  8  T.  L.  R.  610), 
though  in  a  proper  case  this  may  be  done  {Parks  v.  Eames,  1890,  W.  N. 
143).  And  where  the  defence  involves  an  allegation  of  fraud  the 
plaintiff  is  not  entitled  to  have  the  action  referred  for  trial  to  an 
official  referee  and  thereby  deprive  the  defendant  of  his  right  to  have 
the  case  tried  by  a  jury  {Russell  &  Go.  v.  Harris,  1891,  65  L.  T.  752). 

The  "  prolonged  examination  of  documents  "  means  something  more 
than  reading  a  number  of  letters  {Green  v.  Barrett,  1875,  W.  K  204),  or 
considering  a  long  set  of  depositions  taken  on  commission,  in  a  case 
which  is  otherwise  a  proper  one  for  trial  by  jury  {Hamilton  v.  Merchants* 
Marine  Insurance  Go,,  1889,  58  L.  J.  Q.  B.  544).  The  probable  meaning 
of  the  expression  is  a  prolonged  examination  of  such  documents  as  it  is 
necessary  to  inquire  into,  in  order  to  enable  the  judge  to  leave  the  ques- 
tion of  fact  to  a  jury,  and  not  an  examination  to  enable  him  to  deter- 
mine the  legal  right,  as  there  is  no  power  to  refer  questions  of  law 
{Ormerod  v.  Todmorden,  etc..  Go.,  1882,  8  Q.  B.  D.,  at  p.  677,  C.  A.). 

III.  References  for  Inquiry  and  Report. 

Sec.  13  of  the  Arbitration  Act,  1889,  is  as  follows : — 

(1)  Subject  to  rules  of  Court  and   to  any  right  to  have  particular 

cases  tried  by  a  jury,  the  Court  or  a  judge  may  refer  any 
question  arising  in  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  for  inquiry  or  report  to  any  official 
or  special  referee. 

(2)  The  report  of  an  official  or  special  referee  may  be  adopted  wholly 

or  partially  by  the  Court  or  a  judge,  and  if  so  adopted,  may  be 
enforced  as  a  judgment  or  order  to  the  same  effect. 

The  inquiry  here  spoken  of  means  a  judicial  inquiry  with  witnesses. 
"  The  word  '  inquiry '  is  used  because  it  is  not  meant  to  have  the  same 
result  as  a  trial "  {per  Lord  Esher,  M.R.,  Wenlock  {Baroness)  v.  River 
Dee  Go.,  1887,  19  Q.  B.  D.,  at  p.  158).  The  referee  merely  makes  his 
report  to  the  Court,  which  may  adopt  it  or  not,  or  may  adopt  part  of  it, 
and  the  Court  may  vary  the  report  or  remit  it  for  rehearing  or  further 
consideration  (Order  36,  rr.  54,  55). 

It  was  held  in  Burrard  v.  Galisher,  1882,  30  W.  R.  321,  that  where 
matters  of  account  were  referred  for  inquiry  and  report,  the  report 
should  be  drawn  up  similar  to  the  report  of  a  chief  clerk  in  Chancery, 
and  should  set  out  the  items  as  well  as  the  result.  But  this  is  not  in 
all  cases  necessary,  and  where  the  accounts  were  voluminous  and  the 
referee  reported  the  results  only,  it  was  held  that  he  was  not  bound  to 
make  his  report  in  the  strict  manner  usually  adopted  in  Chancery 
Chambers  {In  re  Taylor,  1890,  44  Ch.  D.  128).  When  the  effect  of  a 
report  after  inquiry  under  this  section  is  to  dispose  of  the  whole  action 
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the  proper  course  is  to  apply  by  motion  for  judgment  in  the  action 
under  Order  40,  r.  7,  and  not  to  apply  for  the  adoption  of  the  report 
under  Order  36,  r.  55  (Zarkin  v.  Lloyd,  1891,  64  L.  T.  507).  So  far  as 
concerns  the  conduct  of  the  reference  and  hearing,  the  referee  has  the 
same  powers  as  under  a  reference  for  trial,  see  IV.  infra,  Powers  of 
Beferee. 

IV.  Conduct  of  Reference. 

Powers  of  Beferee. — The  referee  to  whom  an  action  is  referred  for 
trial  has  the  same  authority  with  respect  to  discovery,  and  production 
of  documents,  and  in  the  conduct  of  any  reference  or  trial  and  the  same 
power  to  direct  judgment,  as  a  judge  of  the  High  Court  (Order  36, 
r,  50 ;  Bannister  v.  M'Bonald,  1890,  W.  N.  50).  He  may  hear  evidence 
on  points  not  covered  by  the  pleadings,  and  allow  the  necessary  amend- 
ments to  be  made  at  the  conclusion  of  the  hearing  (Taverner  v.  Cuff, 
1907,  51  Sol.  Jo.  248).  This  case  appears  at  first  sight  to  refer  to  an 
arbitration  and  not  to  a  reference  by  order,  and  is  not  reported  else- 
where. It  seems,  however,  from  the  facts  to  have  been  a  reference  for 
trial  and  not  an  arbitration,  and  the  conclusion  arrived  at  is  in  con- 
formity with  the  terms  of  Order  36,  r.  50.  The  referee  is  bound  to 
direct  how  judgment  shall  be  entered  (Order  40,  r.  2).  An  official 
referee  has  also  power  to  make  an  order  for  inspection  of  premises 
(Macalpine  v.  Calder,  [1893]  1  Q.  B.  545,  C.  A.).  The  judge  in  chambers 
has  concurrent  jurisdiction  in  such  matters,  but  the  application  should 
first  be  made  to  the  referee  (ibid.).  The  referee  has  also  power  to  grant 
a  commission  to  examine  witnesses  abroaid  (Rayward  v.  Mutual  Beserve 
Assoc.,  [1891]  2  Q.  B.  236),  and  to  add  parties  under  Order  16,  r.  11 
(Byrne  v.  Broivn,  1889,  22  Q.  B.  D.  657,  C.  A.).  Any  referee  has  power 
to  state  a  special  case  on  any  question  of  law  arising  in  the  action,  and 
shall  do  so  if  ordered  (Arb.  Act,  1889,  s.  19;  Order  36,  r.  52).  The 
report  or  award  of  a  referee,  unless  set  aside  by  the  Court  or  a  judge,  is 
equivalent  to  the  verdict  of  a  jury  (Arb.  Act,  1889,  s.  15  (2)). 

The  referee  to  whom  the  whole  of  any  cause  or  matter  is  referred 
for  trial  has  the  same  discretion  as  to  costs  as  the  Court  or  a  judge  could 
have  exercised  (Order  36,  r.  55b).  This,  however,  is  subject  to  the  order 
of  reference,  which  may  be  made  on  such  terms  as  to  costs  or  otherwise 
as  the  authority  making  the  order  thinks  just  (Arb.  Act,  1889,  s.  20). 
It  is  a  common  term  of  an  order  of  reference  that  the  costs  shall  abide 
the  event,  and  in  such  a  case  they  are  subject  to  sec.  116  of  the  County 
Courts  Act,  1888 ;  but  the  costs  of  the  reference  and  award  are  not 
subject  to  that  section  and  should  be  taxed  on  the  High  Court  scale 
(Street  v.  Street,  [1900]  2  Q.  B.  57,  C.  A.,  following  Galatti  v.  Wakefield, 
1878,  4  Ex.  D.  249,  C.  A.) ;  and  it  was  held  in  such  a  case  that  the  judge 
in  chambers  had  power  to  order  costs  of  the  action  on  the  High  Court 
scale  (Hyde  v.  Beardsley,  1886,  18  Q.  B.  D.  244).  "Where  the  order  of 
reference  for  trial  is  silent  as  to  costs,  they  follow  the  event  as  after  the 
verdict  of  a  jury  (Carr  Brothers  v.  Dougherty,  1898,  67  L.  J.  Q.  B.  371). 
Where  the  referee  awarded  the  defendant  the  costs  of  the  action  and 
award,  this  was  held  to  include  the  costs  of  the  reference  (Patten  v.  West 
of  England  Iron,  etc.,  Co.,  [1894]  2  Q.  B.  159). 

A  referee  has  no  power  to  make  an  order  to  commit  any  person  to 
prison  or  to  enforce  any  order  by  attachment  or  otherwise  (Order  36,  r. 
51).  The  words  "  or  otherwise  "  clearly  mean  that  the  referee  to  whom  an 
action  is  referred  for  trial  has  no  power  to  enforce  his  judgment  by  execu- 
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tion,  or  by  ordering  execution.  If  leave  to  issue  execution  is  required  the 
parties  must  apply  for  leave  in  chambers  under  the  ordinary  procedure 
(see  Execution).  In  the  case  of  committal  or  attachment  such  an 
application  is  made  to  the  judge,  and  in  other  cases  to  the  Master.  A 
referee  has  no  power  to  certify  for  High  Court  costs  under  sec.  116  of 
the  County  Courts  Act,  for  such  a  certificate  can  only  be  given  by  a 
judge  of  the  High  Court  {Cox  v.  Hill,  1892,  67  L.  T.  26;  Haycock's,  Ltd. 
V.  Midholland,  [1904]  1  K.  B.  145). 

The  Hearing. — The  trial  before  a  referee  is  to  be  conducted  in  the 
same  manner,  as  nearly  as  circumstances  will  admit,  as  trials  are  con- 
ducted before  a  judge  (Order  36,  r.  49).  The  referee  is  to  proceed  with 
the  trial  de  die  in  diem  in  a  similar  manner  as  in  actions  tried  with  a 
jury;  but  he  may  hold  the  trial  at  or  adjourn  it  to  any  place  which  he 
may  deem  most  convenient,  and  may  have  any  inspection  or  view  by 
himself  or  with  his  assessors,  if  any,  which  he  may  deem  expedient 
(Order  36,  r.  48).  The  proviso  as  to  sitting  de  die  in  diem  is  a  direction, 
and  disobedience  to  it  is  misconduct  on  the  part  of  the  referee,  though 
a  party  who  has  acquiesced  is  not  entitled  to  have  the  referee's  report 
set  aside  on  that  account  (Bobinson  v.  Hohinson,  1876,  24  W.  R.  675). 
Where  the  referee  holds  the  trial  out  of  London  under  this  rule,  all 
proper  and  reasonable  expenses  thereby  incurred  by  him  are  paid  by 
the  Treasury  (Judicature  Act,  1873,  s.  83). 

When  an  order  is  made  referring  any  business  to  an  official  referee 
without  naming  him,  the  clerk  to  the  referees  will  mark  it  with  the 
name  of  the  referee  next  in  rotation.  If  the  state  of  business  requires 
it,  the  Lord  Chancellor  or  the  Lord  Chief  Justice  may  transfer  any  cause 
or  matter  from  one  official  referee  to  another  (Order  36,  r.  47b).  If  the 
parties  to  the  proceedings  fail  to  agree  to  a  day  for  the  hearing  to  com- 
mence, the  referee  may  give  a  peremptory  appointment  for  the  hearing. 
This  applies  equally  to  a  special  referee,  and  whether  the  reference  is 
for  trial  under  sec.  14  of  the  Arbitration  Act,  1889,  or  for  inquiry  and 
report  under  sec.  13  (  Wenlock  {Baroness)  v.  River  Dee  Co.,  1884,  32  W.  R. 
220,  C.  A.).  The  refusal  of  a  referee  to  postpone  the  hearing  may  be 
appealed  against  by  an  application  to  the  judge  in  chambers  {Richard 
V.  Talhot,  1890,  38  W.  R.  478). 

On  any  reference  by  order,  whether  for  trial  or  inquiry  and  report, 
the  attendance  of  witnesses  may  be  enforced  by  subpoena  issued  at  the 
Writ,  etc..  Department  of  the  Central  Office  as  of  course  (Order  36, 
r.  49),  and  the  Act  17  &  18  Vict.  c.  34  applies,  and  the  Court  or  a 
judge  may  order  the  issue  of  a  subpoena  to  a  witness  in  Scotland  or 
Ireland,  or  the  issue  of  a  writ  of  habeas  corpus  ad  testificandum  to  bring 
up  a  prisoner  for  examination.  This  applies  to  all  referees  or  arbitrators 
whether  the  reference  is  by  order,  or  under  submission  (Arb.  Act,  1889, 
s.  18).  A  subpoena  so  issued  remains  in  force  until  the  hearing,  irre- 
spective of  the  sittings  of  the  Courts  (Order  37,  r.  34a,  R.  S.  C.  (June) 
1908). 

It  has  been  held  that  an  arbitrator  under  submission  is  not  bound 
by  the  legal  rules  of  evidence,  but  may  admit  proof  of  facts  relating  to 
the  matters  in  dispute  which  would  not  be  strict  legal  evidence  in  Court 
{In  re  Keighley  and  Bryan,  [1893]  1  Q.  B.  405,  C.  A.).  In  view,  how- 
ever, of  the  terms  of  Order  36,  r.  49,  quoted  above,  it  is  doubtful  whether 
this  ruling  applies  to  a  reference  by  order. 
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V.  The  Eeferee's  Eeport.  f 

The  term  "  report  or  award,"  used  both  in  the  Arbitration  Act  and 
the  rules  under  it  in  Order  36,  Part  VIII.,  is  misleading.  A  referee  to 
whom  any  matter  is  referred  by  order  cannot  make  an  "  award."  If  any 
question  or  issue  of  fact  is  referred  for  inquiry  and  report  he  makes  a 
report "  to  the  Court,  but  if  an  action  is  referred  for  trial  the  document 
'which  contains  the  result  of  the  reference  cannot  properly  be  termed 
i  either  a  "  report "  or  "  award."  It  is  in  fact  a  certificate  of  the  result 
precisely  analogous  to  an  associate's  certificate,  and  must  in  like  manner 
contain  a  direction  for  judgment.  In  both  cases,  however,  it  is  known 
as  the  referee's  report. 

JVotice  of  Reijort. — At  the  conclusion  of  a  trial  before  a  referee,  and 
of  a  reference  for  inquiry,  the  referee  makes  his  report,  and  gives  notice 
thereof  to  all  the  parties  by  prepaid  post-letter  directed  to  the  address 
for  service  of  each  party,  who  is  deemed  to  have  received  notice  at  the 
time  when  the  letter  so  addressed  would  be  delivered  in  due  course  of 
post  (Order  36,  r.  53).  The  report  is  filed  at  the  Central  Office,  and 
either  party  may  take  an  office  copy. 

Adopting  or  Varying  Report  under  Sec.  13. — In  the  case  of  a  reference 
under  sec.  13  of  the  Arbitration  Act  for  inquiry  and  report,  either  party 
may  apply  to  the  Court  to  adopt  the  report,  or  to  vary  it,  or  remit  it 
for  further  consideration.  If,  on  making  the  order  of  reference  for 
inquiry,  the  cause  or  matter  has  been  adjourned  on  further  considera- 
tion, the  application  to  adopt  the  report  may  be  made  without  notice 
on  the  hearing  of  such  further  consideration,  or  by  not  less  than  four 
days'  notice  of  motion  to  come  on  with  the  further  consideration,  may 
apply  to  vary  the  report,  or  to  remit  the  cause  or  matter,  or  any  part 
thereof  to  the  same  or  any  other  referee  (Order  36,  r.  54). 

If  the  order  for  inquiry  has  been  made  in  a  case  the  further  con- 
sideration of  which  has  not  been  adjourned,  any  party  may  by  an  eight 
days'  notice  of  motion  apply  to  the  Court  to  adopt  and  carry  into  effect 
the  report,  or  to  vary  it,  or  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  rehearing  or  further  consideration  to  the  same  or  any  other 
referee  (Order  36,  r.  55). 

These  two  rules  embody  the  decision  of  Chitty,  J.,  in  Burrard  v. 
Calisher,  1882,  19  Ch.  D.  644. 

The  notice  of  motion  under  these  rules  is  independent  of  Order  52, 
r.  4,  which  requires  that  the  notice  of  motion  to  set  aside,  remit,  or 
enforce  an  award  shall  state  the  grounds  of  the  application,  and  that  a 
copy  of  any  affidavit  to  be  used  shall  be  served  with  the  notice.  Though 
not  absolutely  necessary,  however,  it  is  desirable  that  the  notice  of 
motion  to  vary  or  remit  the  report  of  a  referee  after  inquiry  should 
state  the  grounds  of  the  application  (Scheidges  v.  Williams,  [1893]  W.  N. 
158).  Where  under  Order  36,  r.  54,  supra,  a  case  comes  on  for  further 
consideration,  and  one  of  the  parties  asks  for  the  adoption  of  a  referee's 
report,  the  other  party  will  not  be  allowed  to  go  behind  the  report  and 
inquire  into  the  evidence  upon  which  it  was  based,  unless  the  notice  of 
motion  prescribed  by  the  rule  has  been  duly  given  {In  re  Fitton,  1893, 
42  W.  E.  281).  Where  the  report  of  a  referee  who  has  been  ordered  to 
inquire  into  a  question  of  fact  arising  in  the  action,  and  the  effect  of  his 
report  to  the  Court  is  to  dispose  of  the  whole  cause  of  action,  as  where 
he  had  to  inquire  into  an  alleged  nuisance  and  found  there  was  no 
nuisance,  the  proper  course  for  the  defendant  is  not  to  move  under 
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Order  36,  r.  54  or  55,  supra,  to  adopt  the  report,  but  to  give  notice  of 
motion  for  judgment  under  Order  52,  r.  7  {Larkin  v.  Lloyd,  1891,  64  L.  T. 
507). 

Court  Fees. — If  the  Court  fees  of  the  referee  are  not  paid  by  the 
solicitor  of  the  party  liable,  the  official  solicitor  is  empowered  to  recover 
the  same  and  his  costs  of  the  necessary  proceedings  (Order  36,  r.  55d). 

Effect  of  Report  after  Trial. — The  procedure  for  giving  effect  to  a 
referee's  report  after  trial  of  the  cause  or  matter  under  sec.  14  of  the 
Arbitration  Act,  1889,  is  almost  precisely  the  same  as  that  for  giving  effect 
to  an  associate's  certificate  after  trial  of  an  action  in  Court.  The  suc- 
cessful party  takes  up  the  referee's  report,  paying  the  fees  for  the  refer- 
ence. He  then  files  it  at  the  General  Filing  Department  of  the  Central 
Office,  takes  an  office  copy,  and  in  King's  Bench  actions  produces  it  at 
the  judgment  department.  Central  Office,  or  in  Chancery  actions  to  the 
Chancery  registrar.  The  judgment  is  entered  on  the  referee's  report 
and  on  filing  a  copy  of  the  pleadings,  if  any,  and  subsequent  proceedings 
are  the  same  in  all  respects  as  on  any  other  judgment  entered.  See 
Execution. 

Explanations  hy  Referee. — It  is  not  necessary  that  the  report  of  a 
referee  should  state  the  reasons  for  his  findings,  and  he  cannot  be 
examined  as  a  witness.  Although  the  reference  to  him  may  be  only 
for  inquiry  and  report,  he  is  acting  in  a  ^-^^asi-judicial  capacity,  and 
though  the  Court  has  power  to  require  any  explanation  or  reasons  from 
the  referee,  his  position  is  that  of  one  assisting  the  Court  in  that  capacity 
{BroderY.  Saillard,  1876,  24  W.  R.  456 ;  and  see  Rust  v.  Victoria  Graving 
Dock  Co.,  1887,  36  Ch.  D.,  at  p.  129,  C.  A.). 

Forms. — There  is  no  stereotyped  form  of  a  referee's  report  either 
after  inquiry  or  after  trial.  The  following,  however,  may  be  accepted 
as  those  in  ordinary  use  by  the  Official  Referees : — 

Report  after  Reference  for  Inquiry. 
(Title  of  Action  or  Matter.) 

Pursuant  to  the  order  of  [Mr.  Justice  or  Master  ], 

dated  the  day  of  19     ,  I,  having  taken  the  inquiry 

thereby  directed  on  the  [dates  of  hearing],  [and  having  viewed  the  property 
in  question],  Hereby  beg  to  report  to  the  Court  that  [the  sum  of 
£  represents  the  damage  that  has  been  sustained  by  or  caused 

to  the  plaintiff  by  the  dilapidations  and  breaches  of  the  repairing 
covenants,  &c.,  or  that  the  plaintiff  has  sustained  damage  to  the  amount 
of  £  {or  that  the  plaintiff  has  sustained  no  damage)  by  reason 

of  the  circular  issued  by  the  defendants  on  the  day  of 

19     ,  as  mentioned  in  the  Statement  of  Claim,  or  as  the  case  may  be]. 

Dated  this  day  of  19     . 

[Signature  of  Referee], 
Official  [or  Special]  Referee. 

Report  after  Reference  for  Trial. 

(Title  of  Action  or  Matter.) 

Pursuant  to  the  order  of  [Mr.  Justice  or  Master  ], 

dated  the  day  of  19     ,  this  action  came  on  for  trial 
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before  me  on  the  [date  or  dates  of  hearing],  and  stood  for  judgment  on 
the  day  of  19     ,  and  upon  reading  the  writ  and 

pleadings  in  this  action  and  hearing  the  evidence  of  [names  of  witnesses], 
and  upon  production  of  [description  of  documents  produced], 

I  find  on  the  issues  raised  between  the  parties :  First,  that  [findings 
of  referee]. 

And  I  direct  that  judgment  be  entered  for  [the  plaintiff  for 
£  ;  or  for  a  declaration  that,  &c. ;  or  for  the  defendant  on  all 

the  issues ;  or  for  the  plaintiff  on  all  the  issues  except  the  issue  as  to 
the  said  ;  or  as  the  case  may  he]. 

I  direct  that  the  costs  of  the  action  [down  to  the  day  of 

19  be  the  plaintiff's,  and  that  the  costs  subsequent  to  that 
date,  including  the  costs  of  the  reference  and  of  this  my  report,  be  the 
defendant's,  and  that  judgment  be  entered  accordingly,  such  several 
costs  to  be  taxed  and  set  off  the  one  against  the  other;  or  that  the 
costs  of  the  action  and  reference  and  of  this  my  report  be  the  plaintiff's, 
except  the  costs  of  the  issue  as  to  the  said  ,  which  are  to  be 

the  defendant's,  and  I  direct  judgment  to  be  entered  accordingly,  such 
several  costs  to  be  taxed  and  set  off  the  one  against  the  other,  or  as  the 
case  may  he]. 

[I  give  leave  to  any  party  to  appeal  against  so  much  of  my  decision 
and  order  as  relates  to  the  costs  of  the  action.] 

[And  I  give  leave  to  any  party  to  apply  to  me  on  any  matter  arising 
out  of  this  order  on  forty-eight  hours'  notice  in  writing  to  the  other 
parties.] 

Dated  this  day  of  19     . 

[Signature  of  Referee], 
Official  [or  Special]  Eeferee. 


VI.  Appeal  from  Eeferee. 

An  appeal  lies  from  a  referee  to  whom  an  action  is  referred  for  trial 
under  sec.  14  of  the  Arbitration  Act,  both  as  to  matters  arising  in  the 
conduct  of  the  reference,  and  as  to  the  result  of  the  trial.  If,  for 
example,  he  refuses  to  exercise  any  of  the  powers  conferred  upon  him 
(see  IV.,  supra),  such  as  ordering  the  issue  of  a  commission  to  examine 
witnesses  abroad,  an  appeal  lies  to  the  judge  in  chambers  {Hayward  v. 
Mutiml  Reserve  Fund  Life  Association,  [1891]  2  Q.  B.  236);  or  to  order 
discovery  and  production  of  documents  under  Order  36,  r.  50 ;  or  to  add 
parties  {Byrne  v.  Brown,  1889,  22  Q.  B.  D.  657,  C.  A.);  or  to  direct 
judgment  to  be  entered,  or  exercise  any  other  of  his  powers,  an  appeal 
lies  in  the  Chancery  Division  to  the  judge  who  made  the  order  of 
reference,  and  in  the  King's  Bench  Division  to  the  judge  in  chambers 
{Richard  v.  Talbot,  1890,  38  W.  E.  478 ;  Hayward  v.  Mutual  Reserve,  etc., 
ubi  supra).  On  any  point,  therefore,  up  to  the  conclusion  of  the  trial 
appeal  from  the  referee  lies  to  the  judge. 

An  appeal  from  a  judgment  entered  in  accordance  with  the  direction 
of  a  referee  in  his  report  or  certificate  lies  in  the  Chancery  Division  to 
the  judge  of  first  instance  to  whom  the  action  is  assigned,  and  in  the 
King's  Bench  Division  to  the  Divisional  Court  (  Wynne  Finch  v.  Chaytor, 
[1903]  2  Ch.  475,  C.  A.,  overruling  Daglish  v.  Barton,  [1900]  1  Q.  B.  284). 
VOL.  xn.  33 
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The  last-named  case  decided  that  a  referee  to  whom  an  action  was 
referred  for  trial  was  a  "  Court  or  person  "  within  the  meaning  of  the 
Judicature  Act,  1894,  s.  1  (5).  This  decision  would  have  had  the  effect 
of  assigning  appeals  from  a  referee  in  a  Chancery  action  to  the  Divisional 
Court  of  the  King's  Bench  Division.  In  Wynne  Finch  v.  Chaytor,  supra, 
it  was  decided  that  the  above  section  did  not  apply  to  a  referee  to  whom 
an  action  was  referred  by  order.  It  was  also  decided  that  appeal  from 
a  referee's  judgment  after  trial  was  by  motion  under  Order  36,  r.  52,  and 
Order  40,  r.  6,  in  Chancery  to  the  judge  of  first  instance,  and  in  King's 
Bench  to  the  Divisional  Court,  with  the  right  of  further  appeal  to  the 
Court  of  Appeal.  Order  36,  r.  52,  empowers  the  Court  on  such  a  motion 
to  remit  the  action  or  any  part  thereof,  or  to  decide  it  on  the  evidence 
taken  before  the  referee  either  with  or  without  additional  evidence  ;  and 
Order  40,  r.  6,  empowers  the  Court  to  set  aside  the  judgment  and  enter 
any  other  judgment  on  the  ground  that  upon  the  findings  as  entered  the 
judgment  is  wrong.  In  Clark  v.  Sonnen^chein,  1890,  25  Q.  B.  D.  464, 
C.  A.,  the  Court  of  Appeal  carried  the  effect  of  the  last-mentioned  rule 
a  step  further,  for  it  held  that  where  the  judgment  of  the  referee  was 
wrong  upon  the  fads  the  Divisional  Court  had  power  to  enter  judgment 
in  such  a  case,  and  not  merely  to  send  it  back  to  the  referee.  "  The 
decision  of  an  official  referee  is  subject  to  the  same  rules  as  to  appeal  as 
the  decision  of  a  judge  trying  a  case  without  a  jury"  (per  Lord  Esher, 
M.R.,  S.  C).  It  would  seem  also  from  Proudfoot  v.  Hart,  1890,  25 
Q.  B.  D.  42,  C.  A.,  that  the  principle  of  law  upon  which  the  referee  has 
proceeded  may  be  challenged  in  the  same  way  under  Order  40,  r.  6, 
though  the  terms  of  that  rule  do  not  appear  to  apply  to  such  a 
contingency. 

An  appeal  from  a  master  on  a  reference  under  Order  14,  r.  7,  lies  to 
the  Divisional  Court  as  from  an  official  referee  {Fraser  v.  Fraser,  [1905] 
1  K.  B.  368,  C.  A.).  The  master  is  in  the  same  position  on  such  a 
reference  as  a  referee  to  whom  an  action  is  referred  for  trial,  and  no 
appeal  from  his  decision  lies  to  the  judge  in  chambers,  or  to  the  Court 
of  Appeal  until  after  it  has  been  decided  by  the  Divisional  Court  {Fraser 
V.  Fraser  (No.  1),  [1904]  1  K.  B.  56,  C.  A.). 

A  further  method  of  appeal  exists  against  the  judgment  of  a  referee 
after  trial  of  an  action  in  the  King's  Bench  Division,  namely  by  motion 
for  new  trial  (see  Gower  v.  ToUtt,  1891,  39  W.  R.  193,  C.  A. ;  Forrest  v. 
Todd,  1897,  76  L.  T.  500).  Though  sec.  15  (2)  of  the  Arbitration  Act 
provides  that  the  "  report  or  award  "  of  a  referee  after  trial  of  an  action 
shall,  unless  set  aside,  be  equivalent  to  the  verdict  of  a  jury,  the  Court 
of  Appeal  in  Gower  v.  Tohitt  held  that  for  purposes  of  appeal  this  section 
did  not  apply,  as  trial  before  a  referee  was  not  "trial  with  a  jury"  within 
the  Judicature  Act,  1890,  s.  1,  and  that,  therefore,  a  motion  for  new  trial 
before  a  referee  must  be  made  in  the  first  instance  to  the  Divisional 
Court. 

Application  and  Times  for  Appealing. — The  method  and  times  for 
applying  to  set  aside  or  vary  the  report  of  a  referee,  after  inquiry  under 
sec.  13  of  the  Arbitration  Act,  1889,  are  stated  in  Part  V.,  supra. 
Adopting  or  Varying  the  Report. 

The  methods  of  appeal  from  a  referee  after  trial  under  sec.  14  of  the 
Arbitration  Act  are,  as  stated  above,  either  by  application  to  set  aside 
the  report,  or  for  a  new  trial.  In  both  cases  the  application  is  made  by 
notice  of  motion  to  the  Divisional  Court,  which  should  state  in  general 
terms  the  grounds  of  the  application  (Order  52,  rr.  2,  4). 
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When  we  come  to  consider  the  times  for  appealing  we  enter  a  region 
of  some  uncertainty,  owing  to  the  absence  of  any  proper  provisions, 
either  in  the  Arbitration  Act  or  the  Rules.  There  is  no  provision  pre- 
scribing a  time  for  moving  to  set  aside  the  "  report "  of  a  referee  after 
trial.  The  only  provision  which  can  be  strained  to  meet  the  case  is 
Order  64,  r.  14,  which  fixes  the  time  for  setting  aside  an  award : — "  An 
application  to  set  aside  an  award  may  be  made  at  any  time  before  the 
last  day  of  the  sittings  next  after  such  award  has  been  published  to  the 
parties."  There  can  be  no  doubt  that  this  rule  was  intended  to  apply 
to  an  arbitrator's  award  under  submission,  and  that  is  something  quite 
different  from  the  so-called  "  report "  of  a  referee  after  judgment,  which 
is,  in  fact,  an  order  for  judgment  (see  V.,  supra),  but  in  default  of  any 
reported  decision  and  any  other  provision  fixing  a  time,  this  rule  is 
applied  in  practice  to  an  application  to  set  aside  the  report  of  a  referee. 
The  only  ground  on  which  this  rule  can  be  so  applied  is  that  sec.  15  (2) 
of  the  Arbitration  Act,  1889,  speaks  of  a  referee's  certificate  of  the 
result  of  the  trial  as  a  "  report  or  award  "  which  it  makes  equivalent  to 
the  verdict  of  a  jury. 

In  the  case  of  a  motion  for  new  trial  we  have  the  case  of  Forrest  v. 
Todd,  1897,  76  L.  T.  500,  which  decided  that  Order  39,  r.  4,  applied  to  a 
motion  to  the  Divisional  Court  for  new  trial  by  way  of  appeal  from  a 
referee  after  trial,  notwithstanding  that  Order  39  applies  generally  to 
motions  to  the  Court  of  Appeal  for  new  trial. 

The  times  for  appealing  against  the  judgment  of  a  referee  after  trial 
a,re  therefore  as  follows: — (1)  A  motion  to  set  aside  the  judgment  of  a 
referee  under  Order  36,  r.  52,  and  Order  40,  r.  6,  in  the  Chancery  Division 
to  the  judge  to  whom  the  action  is  assigned,  and  in  the  King's  Bench 
Division  to  the  Divisional  Court  (  Wynne  Finch  v.  Chaytor,  [1903]  2  Ch. 
475,  C.  A.)  is  by  notice  of  motion,  which  must  be  served  before  the  last 
day  of  the  sittings  next  after  the  award  has  been  made  (semhle,  i.e.  the 
date  of  the  referee's  report).  There  must  be  at  least  two  clear  days 
between  the  service  of  the  notice  of  motion  and  the  day  named  for 
hearing  (Order  52,  rr.  4,  5) ;  (2)  where  the  form  of  appeal  is  by  motion 
for  new  trial  (see  Gower  v.  Tobitt,  1891,  39  W.  R.  193,  C.  A.),  the  notice 
of  motion  must  be  a  fourteen  days'  notice,  and  must  be  served  within 
eight  days  after  the  trial  in  London  or  Middlesex,  excluding  vacations, 
•as  provided  by  Order  39,  r.  4. 

This  fixture  of  time  is  almost  as  unsatisfactory  as  that  for  setting 
aside  a  referee's  judgment,  for  though  Forrest  v.  Todd,  ubi  supra,  applied 
Order  39,  r.  4,  that  rule  does  not  fully  provide  a  time  limit.  When  the 
referee  tried  the  action  in  London  or  Middlesex  the  terms  of  the  rule 
•can  be  applied,  but  it  is  difficult  to  see  how  its  terms  can  possibly  apply 
when  the  trial  takes  place  elsewhere.  The  rule  goes  on  to  fix  a  further 
time,  viz.  "if  the  trial  has  taken  place  elsewhere  than  in  London  or 
Middlesex,  within  seven  days  after  the  last  day  of  sitting  on  the  circuits 
for  England  and  Wales  during  which  the  trial  shall  have  taken  place." 
To  show  the  unsatisfactory  effect  of  thus  straining  a  rule  to  meet  a  case 
not  within  its  obvious  intention  it  is  only  necessary  to  point  out  that  a 
referee  may  try  an  action  anywhere  out  of  London  or  Middlesex  (Order 
36,  r.  48)  at  any  time,  whether  the  sittings  on  circuits  are  in  progress  or 
not.  What  is  to  fix  the  time  for  appeal  by  motion  for  new  trial  in  such 
a  case  neither  the  Act,  or  rules,  or  any  reported  decision  give  us  any 
indication. 

The  Divisional  Court  has  an  inherent  jurisdiction  to  order  security 
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for  costs  to  be  given  by  an  appellant  appealing  from  the  judgment  of  a 
referee  after  trial  {J.  H.  Billington,  Ltd.  v.  Billington,  [1907]  2  K.  B. 
106). 

Referendum. — See  Ad  keferendum.  Also  used  to  describe 
a  reference  of  any  law  or  measure  to  the  decision  of  the  people.  The 
French  term  used  to  describe  the  reference  to  the  people  of  a  question 
of  State  is  "  Plebiscite." 

Reform  Acts. — A  popular  name  for  the  three  Acts  of  1832, 
2  &  3  Will.  IV.  c.  45 ;  1867,  30  &  31  Vict.  c.  102 ;  and  1884,  48  &  49 
Vict.  c.  3,  enlarging  the  franchise  for  parliamentary  elections.  The 
Act  of  1832  in  particular  is  called  the  Reform  Act ;  the  two  subsequent 
Acts  being  more  frequently  known  as  the  Representation  of  the  People 
Acts.    See  Franchise  (Electoral)  ;  Redistribution  of  Seats. 

Reformatory;    Reformatory  School.— For  legal 

purposes  the  word  may  be  taken  to  signify  a  certified  reformatory 
school.  Such  schools  are  institutions  to  which  youthful  offenders  may 
be  committed  on  conviction  of  crime.  They  are  grouped  together  with 
industrial  schools  under  the  control  of  the  Home  Secretary,  the  same 
inspector  being  appointed  for  both  sets  of  institutions  (Industrial 
Schools  Act,  1866,  29  &  30  Vict.  c.  118,  s.  6).  Industrial  schools  are 
differentiated  by  the  fact  that  children  committed  to  them  must  not 
have  been  actually  convicted.  The  Reformatory  Schools  Act,  1866, 
29  &  30  Vict.  c.  117,  is  of  even  date  with  the  Industrial  Schools  Act. 
The  general  provisions  of  the  two  Acts  are  similar,  and  the  object  of 
keeping  them  separate  was  doubtless  to  insist  upon  the  moral  line  of 
demarcation  supposed  to  be  drawn  between  their  respective  inmates  by 
the  fact  of  conviction  or  non-conviction.  To  the  same  sentiment  may 
be  attributed  the  discriminating  use  of  the  term  "  youthful  offender  "  in 
the  one  case,  and  "  child  "  in  the  other. 

The  provisions  for  the  establishment  and  inspection  of  certified 
reformatory  schools  (29  &  30  Vict.  c.  117,  ss.  4-11),  and  for  the  regard 
to  be  had  to  religious  persuasion  on  commitment  (ss.  14-16),  are  the- 
same  as  in  the  case  of  Industrial  Schools  {q.v.).  It  will  be  observed 
that  the  system  is  generally  favourable  to  the  voluntary  and  denomina- 
tional principle. 

The  following  classes  of  children  may  be  sent  to  a  certified  reforma- 
tory school : — 

I.  Any  youthful  offender  who,  in  the  opinion  of  the  Court  before 
whom  he  is  charged,  is  less  than  sixteen  years  of  age,  and  who  is  con- 
victed, whether  on  indictment  or  by  a  Court  of  summary  jurisdiction, 
of  an  offence  punishable  with  penal  servitude  or  imprisonment,  and 
either — 

(a)  Appears  to  the  Court  to  be  not  less  than  twelve  years  of  age ;  or 
(h)  Is  proved  to  have  been  previously  convicted  of  an  offence 
punishable  with  penal  servitude  or  imprisonment.  The  sentence  to  a 
reformatory  may  be  in  addition  to,  or  in  lieu  of,  sentencing  according  to 
law  to  any  punishment  (Reformatory  Schools  Act,  1893,  56  &  57  Vict. 
c.  48,  s.  1,  superseding  the  Reformatory  Schools  Act,  1866,  s.  14,  in  part). 

II.  Any  child  between  ten  and  sixteen  sent  to  a  certified  industrial 
school,  who,  whilst  liable  to  be  detained  there,  whether  lodging  in  the 
school  or  not,  is  summarily  convicted  of  wilfully  neglecting  or  wilfully 
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refusing  to  conform  to  the  rules  of  the  school  (Industrial  School  Act 
1866,  29  &  30  Vict.  c.  118,  s.  32). 

III.  Any  child  under  sixteen  convicted  of  carnally  knowing  a  girl 
under  thirteen,  or  of  attempting  the  same.  The  sentence  to  a  reforma- 
tory may  be  in  addition  to  a  whipping  (Criminal  Law  Amendment  Act, 
1885,  48  &  49  Vict.  c.  69,  s.  4). 

Period  of  Detention. — For  classes  I.  and  II.  the  period  of  detention 
is  not  less  than  three  years  or  more  than  five,  so,  however,  that  the 
period  is  such  as  will  in  the  opinion  of  the  Court  expire  at  or  before 
the  time  at  which  the  offender  will  attain  the  age  of  nineteen  years 
(56  &  57  Vict.  c.  48,  s.  1 ;  29  &  30  Vict.  c.  118,  s.  32).  For  class  IIL 
the  period  is  not  less  than  two  or  more  than  five  years. 

Licensing.  —  After  eighteen  months'  detention  any  child  may  be 
placed  out  on  licence  by  the  managers  for  not  more  than  three  months. 
Such  licences  are  revocable  at  any  time,  but  may  be  renewed  for  the 
like  periods  (29  &  30  Vict.  c.  117,  s.  18). 

Power  to  apprentice  or  dispose  of  a  child  with  his  consent  in  any 
trade,  calling,  or  service,  or  by  emigration,  at  any  time  before  the 
expiration  of  the  period  of  detention,  is  given  to  the  managers  by  the 
Reformatory  and  Industrial  Schools  Act,  1891,  54  &  55  Vict.  c.  23,  s.  1, 
subject  to  the  proviso  that  where  the  child  is  to  be  disposed  of  by 
emigration,  or  in  any  case  unless  he  has  been  detained  twelve  months, 
the  consent  of  the  Secretary  of  State  must  be  obtained. 

The  cost  of  maintenance  is  provided  from  the  following  sources : — 

(1)  Contribution  hy  r?mmr?/.— Under  the  Act  of  1866,  29  &  30 
Vict.  c.  117,  s.  24,  the  Treasury  may  contribute  such  sum  as  the 
Secretary  of  State  may  recommend.  The  usual  contribution  per  head 
is  6s.  a  week,  to  be  reduced  to  4s.,  where  an  offender  has  attained  the 
age  of  sixteen  years  and  has  also  been  three  years  in  a  school.  For 
other  variations,  see  Hornby's  Reformatory  and  Industrial  Schools  Acts, 
p.  15.  During  licence  the  contribution  is  2s.  for  each  of  the  first  thirteen 
weeks,  and  Is.  for  each  of  the  next  twenty-six  weeks. 

(2)  Contribution  by  Parent. — Under  the  Reformatory  Schools  Act, 
1866,  29  &  30  Vict.  c.  117,  s.  25,  the  parent  or  step-parent,  or  other 
person  legally  liable  to  maintain  any  youthful  offender  detained  in  a 
certified  reformatory  school,  shall,  if  of  sufficient  ability,  contribute 
a  sum  not  exceeding  5s.  a  week,  to  be  fixed  by  a  Court  of  summary 
jurisdiction  on  complaint  by  the  Inspector  of  Reformatory  Schools  or 
his  agent ;  every  such  payment  to  go  not  to  the  managers,  but  in  relief 
of  the  charges  on  the  Treasury. 

(3)  Contribution  by  Prison  Authority. — The  prison  authority  may  be 
themselves  the  managers,  or  they  may  contribute  from  the  rates  to  the 
managers.  With  regard  to  the  prison  authorities,  it  may  be  observed 
that  under  the  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  there 
are  transferred  to  the  county  council  the  powers  as  regards  reformatory 
and  industrial  schools — {a)  Of  Quarter  Sessions,  s.  3  (7);  and  {b)  of 
boroughs  with  a  population  under  10,000,  s.  38  (2);  whilst  the  councils 
of  boroughs  with  a  population  over  10,000  retain  such  powers,  s.  35  (1) ; 
and  the  council  of  a  county  borough  has  itself  the  powers  of  a  county 
council,  s.  34  (1). 

(4)  Residue  of  Cost  of  Maintenance. — The  residue  (if  any)  of  the  cost 
of  maintenance  falls  upon  the  managers,  receipt  by  whom  of  the  child 
is  a  legal  undertaking  to  educate,  clothe,  lodge,  and  feed  him  during 
the  whole  period  of  his  detention  (29  &  30  Vict.  c.  117,  s.  8).     Premises 


518  llEFKESHER 

used  as  a  certified  reformatory  school  are  not  exempt  from  poor-rate 
{Tunnicliffe  v.  Overseers  of  Birkdale,  19  Q.  B.  D.  280  (1887)). 

^Authorities. — Report  of  Departmental  Committee  on  Reformatory 
and  Industrial  Schools,  1896 ;  Annual  Reports  of  Inspector  of  Reforma- 
tory and  Industrial  Schools ;  Hornby's  Reformatory  and  Industrial  Schools 
Acts.] 

Refresher. — See  Advocate. 

Refreshing  IVlemory.— See  Witness. 

Refreshment  House.— See  Public  Entertainment;  and 
23  &  24  Vict.  c.  27,  s.  9. 

Refuge,   Port  of. — See  Average;  Cargo. 

Refuse,  Removal  of- — The  health  and  well-being  of  a 
populous  district  depends  largely  on  the  maintenance  of  an  effective 
system  of  sewers  and  drains,  capable  of  promptly  removing  all  noxious 
liquid  matters  which  might  become  sources  of  injury,  if  allowed  to 
remain  and  putrefy.  The  removal  of  solid  refuse  is  hardly  less  impor- 
tant. It  may  not  be  put  into  sewers  or  drains  or  water-courses,  but 
must  be  removed  by  other  means  and  disposed  of,  so  as  not  to  cause  a 
nuisance  (see  Rivers  Pollution). 

This  refuse  may  be  divided  into  two  classes,  public  and  private. 
Public  refuse,  or  street  and  road  sweepings,  must  generally  be  dealt 
with  by  the  authorities  responsible  for  the  streets  and  places  where  it 
is  produced  (see  Street).  The  duty  of  dealing  with  private  refuse  may 
be  considered  as  imposed  both  on  the  individuals  who  cause  it  to  be 
produced  and  on  the  authorities  charged  with  the  care  of  public  health. 
Accumulations  of  refuse  are  very  likely  to  cause  nuisances,  and  premises 
on  whicli  such  accumulations  occur  might  be  dealt  with  under  the  laws 
for  suppressing  nuisances  (see  Nuisance).  Sanitary  authorities  may 
thus  oblige  the  occupiers  of  any  premises  in  their  districts  to  remove 
solid  refuse.  In  many  cases,  however,  they  can  much  more  easily  and 
effectively  undertake  such  duties  than  any  individual  can.  Power  has 
accordingly  been  given  to  them  to  do  so,  as  part  of  their  ordinary  work ; 
and  in  proper  cases  they  may  be  required  to  undertake  it. 

House  Refuse.  —  Every  local  sanitary  authority  may — and,  when 
required  by  the  Local  Government  Board,  shall — themselves  undertake 
or  contract  for  the  removal  of  house  refuse  from  premises,  and  the 
cleaning  of  earth  closets,  privies,  ashpits,  and  cesspools  (38  &  39  Vict. 
c.  55,  s.  42).  Matters  so  collected  or  removed  become  the  property  of 
the  sanitary  authority,  who  may  sell  or  otherwise  dispose  of  them  and 
devote  the  proceeds  towards  the  reduction  of  their  ordinary  expenses ; 
but  the  occupier  of  a  house  may  retain  possession  of  matters  produced 
on  his  own  premises  and  intended  to  be  removed  for  sale  or  for  his  own 
use,  if  they  are  in  the  meantime  kept  so  as  not  to  be  a  nuisance  (ihid.). 
The  scheme  of  the  Act  is  that  ordinary  house  refuse,  likely  to  become 
injurious  to  health  if  left  to  accumulate,  shall  be  removed  by  the  sanitary 
authority  {Collins  v.  Paddington  Vestry,  1879,  40  L.  T.  843) ;  but  that 
trade  refuse  shall  be  left  to  be  removed  by  those  who  produce  it.  If 
it  is  valuable,  the  profit  is  left  to  them;  and  if  its  removal  entails 
expense,  they,  and  not  the  rates,  should  bear  the  burden  {Gay  v.  Cadhy, 
1887,  2  C.  P.  D.  391).     In  districts  where  the  Public  Health  Act,  1907, 
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has  been  adopted,  the  local  authority  may  be  required  by  the  owner  or 
occupier  of  premises  to  remove  any  trade  refuse  (other  than  sludge), 
being  paid  a  reasonable  sum  for  the  work.  If  any  question  arises  as 
to  what  is  to  be  considered  as  trade  refuse,  such  question  may  be  decided 
on  the  complaint  of  either  party  by  a  Court  of  summary  jurisdiction, 
whose  decision  shall  be  final  (7  Edw.  vii.  c.  53,  s.  48).  The  Public 
Health  (London)  Act  {infra)  defines  "  house  refuse  "  and  "  trade  refuse," 
so  that  there  is  less  doubt  in  London  than  elsewhere  as  to  the  matters 
which  a  sanitary  authority  is  bound  to  remove,  and  which  therefore 
it  is  entitled  to  appropriate  and  turn  to  profit  if  that  can  be  done.  But 
the  dividing  line  is  still  uncertain.  Ashes,  for  instance,  produced  in 
the  process  of  manufacture,  have  several  times  been  held  to  come  under 
the  term  trade  refuse  rather  than  house  refuse  {Filhy  v.  Combe,  1837, 
2  Mee.  &  W.  677 ;  Lyndon  v.  Standbridge,  1857,  2  H.  &  N.  45 ;  London 
and  Provincial  Lanndry  Co.  v.  Willesden  Board,  [1892]  2  Q.  B.  271), 
while  ashes  produced  from  the  furnaces  in  a  hotel  have  been  held  to 
be  house  refuse,  which  the  sanitary  authority  must  remove  without 
charge  {St.  Martins  Vestry  v.  Gordon,  [1891]  1  Q.  B.  61).  The  question 
as  to  the  duty  of  the  sanitary  authority  to  remove  hotel  refuse  without 
payment  has  been  again  raised.  The  magistrate  of  Divisional  Court 
held  that  such  refuse  was  the  same  in  nature,  though  more  in  quantity, 
as  that  produced  from  an  ordinary  dwelling-house,  and  consequently 
must  be  removed  by  the  authority  (  Westminster  {Mayor)  v.  Gordon  Hotels, 
Ltd.,  [1906]  2  K.  B.  39).  Leave  to  appeal  was  given,  but  the  Court  of 
Appeal  held  that  by  sec.  33,  subs.  2,  of  the  London  Act,  the  decision  of 
the  magistrate  was  final,  and  refused  to  hear  the  appeal,  and  this  has 
been  upheld  by  the  House  of  Lords  (1908,  A.  C.  142).  It  seems,  there- 
fore, as  if  an  authoritative  decision  of  this  question  can  never  be 
hoped  for.  If  trade  refuse  causes  or  is  liable  to  cause  a  nuisance,  it 
should  be  promptly  removed,  otherwise  the  occupier  of  the  premises 
where  it  is  deposited  is  liable  to  summary  proceedings  under  sec.  91 
(see  Nuisance). 

If  a  local  authority,  who  have  undertaken  or  contracted  for  the 
removal  of  house  refuse  from  premises  or  the  cleaning  of  earth  closets, 
privies,  ashpits,  and  cesspools,  fail  without  reasonable  excuse  to  have 
the  refuse  removed  or  the  closets,  etc.,  cleaned  within  seven  days  after 
notice  in  writing  from  the  occupier  of  any  premises  within  their  district 
requiring  them  to  do  so,  they  become  liable  to  pay  such  occupier  a 
penalty  not  exceeding  five  shillings  for  every  day  during  which  such 
default  continues  subsequently  (s.  43).  It  was  formerly  held  that  an 
action  lay  against  a  public  body  charged  with  the  duty  of  removing 
refuse,  for  damages  consequent  on  their  failure  to  perform  that  duty 
{Holborn  Guardians  v.  St.  Leonard's,  Shoreditch,  Vestry,  1876,  2  Q.  B.  D. 
145).  The  Act  then  in  question,  however,  did  not  specifically  impose 
a  penalty  on  the  public  body,  in  case  of  default,  though  it  did  on  their 
contractors.  Under  the  London  Act,  1891  {infra),  which  does  impose 
such  a  penalty,  it  has  been  held  that  no  action  is  maintainable,  the 
above  case  not  apparently  having  been  cited  {Saunders  v.  Holborn  Dis- 
trict Board,  [1895]  1  Q.  B.  64).  The  penalty  of  five  shillings  would 
often  not  give  adequate  compensation  to  a  person  aggrieved  by  the 
nuisance  caused  by  the  non-removal  of  refuse.  It  would  probably  not 
even  repay  the  expense  to  which  he  might  be  put  in  procuring  its 
removal  himself.  Although  he  may  not  be  entitled  to  maintain  an 
action,  the  question  of  his  right  to  claim  compensation  in  such  a  case 
from  the  defaulting  local  authority  is  at  present  undecided. 
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Where  they  do  not,  voluntarily  or  involuntarily,  undertake  the  duty 
of  removing  house  refuse,  local  authorities  may  make  by-laws  regulating 
its  removal  by  other  persons,  and  may,  by  such  by-laws,  impose  the 
duty  of  such  removal  on  the  occupier  of  any  premises  at  such  intervals 
as  they  think  fit  (s.  44).  An  urban  authority  may  also,  when  it  has 
adopted  the  Act  of  1890,  make  by-laws — (a)  for  prescribing  the  times 
for  removal  or  carriage  through  the  streets  of  any  local  or  offensive  or 
noxious  matter  or  liquid ;  and  (b)  for  providing  that  the  vessel,  receptacle, 
cart,  or  carriage  used  shall  be  properly  constructed  and  covered  so  as 
to  prevent  the  escape  of  any  such  matter  or  liquid ;  and  (c)  for  com- 
pelling the  cleansing  of  any  place  whereon  such  matter  or  liquid  shall 
have  been  dropped  or  spilt  in  such  removal  or  carriage  (53  &  54  Vict, 
c.  59,  s.  26).  A  local  authority,  urban  or  rural,  who  themselves  under- 
take the  removal  of  house  refuse,  may  also  make  by-laws  imposing  on 
the  occupier  of  any  premises  duties  in  connection  with  such  removal 
so  as  to  facilitate  their  work  (ibid.). 

Offensive  Matters. — Apart  from  house  refuse,  which  can  be  dealt  with 
as  above  stated,  further  powers  are  given  in  urban  districts  enabling  an 
inspector  of  nuisances,  where  it  appears  to  him  that  any  accumulation 
of  manure,  dung,  soil,  filth  or  other  offensive  or  noxious  matter  ought 
to  be  removed,  himself  to  give  notice  requiring  its  removal.  If  the 
notice  is  not  complied  with  within  twenty-four  hours,  the  manure  or 
other  matter  referred  to  shall  be  vested  in  and  sold  and  disposed  of  by 
the  urban  authority.  The  proceeds  are  to  be  applied  in  payment  of 
the  expenses  incurred,  and  the  surplus,  if  any,  paid  to  the  owner  of  the 
matter  removed;  if,  instead  of  a  surplus,  there  is  a  deficiency,  it  may 
be  recovered  from  the  owner  of  the  accumulation,  or  from  the  occupier  of 
the  premises  on  which  it  was  (Act  of  1875,  s.  49).  An  urban  authority 
may  also  give  notice  requiring  manure  or  other  refuse  matter  to  be 
periodically  removed  from  mews,  stables,  or  other  premises.  If  the 
notice  is  not  complied  with,  any  person  to  whom  the  manure  or  other 
refuse  belongs,  who  fails  to  remove  it  as  directed,  is  liable  to  a  penalty 
for  each  day  during  which  such  manure  or  other  refuse  matter  is  permitted 
to  accumulate  (ibid.,  s.  50). 

An  urban  authority  may,  if  they  see  fit,  provide  receptacles  for  the 
temporary  deposit  and  collection  of  dust,  ashes,  and  rubbish ;  and  may 
also  provide  fit  buildings  and  places  for  the  deposit  of  any  matters 
collected  by  them  (ibid.,  s.  45).  They  have  no  right  of  course  to  exercise 
this  power  so  as  to  cause  a  nuisance  (  Vernon  v.  St.  James's  Vestry,  1880, 
16  Ch.  D.  449);  but  otherwise  the  choice  of  site  is  left  to  their  discretion 
absolutely,  and  will  not  be  interfered  with  unless  it  can  be  shown  that  the 
site  chosen  is  improper  (Pethick  v.  Mayor  of  Plymouth,  1894,  70  L.  T.  304). 
Such  rubbish  as  cannot  be  profitably  sold  is  now  often  rendered  innoxious 
by  burning  it  in  a  furnace  called  a  destructor.  Complaints  are  sometimes 
made  that  these  places  are  in  themselves  nuisances,  but  they  have  not  yet 
been  held  to  be  so  by  any  Court.  Rural  authorities  have  no  powers  for 
this  purpose;  if  their  district  is  populous,  so  as  to  require  provision  for  the 
disposal  of  solid  refuse,  they  must  obtain  urban  powers  from  the  Local 
Government  Board. 

London. — The  law  on  these  matters  in  London  is  now  contained  in 
the  Public  Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76.  These 
provisions  are  similar  to  those  applicable  to  England  generally,  but  in 
many  respects  are  more  stringent.  It  is  now  the  duty  of  every  sanitary 
authority  (though  one  which  is  in  many  instances  neglected)  to  keep 
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the  public  streets  of  their  district,  including  the  footways,  properly- 
swept  and  cleansed,  so  far  as  is  reasonably  practicable,  and  to  collect 
and  remove  from  such  streets  all  street  refuse  (s.  29).  This  term  is 
defined  as  meaning  "  dust,  dirt,  rubbish,  mud,  road  scrapings,  ice,  snow, 
and  filth  "  (s.  141).  It  is  also  the  duty  of  every  sanitary  authority 
to  secure  the  due  removal  at  proper  periods  of  house  refuse,  i.e.  "  ashes, 
cinders,  breeze  rubbish,  night  soil,  and  filth  "  from  premises ;  and  to 
secure  the  due  cleansing  out  and  emptying  at  proper  periods  of  ash- 
pits, earth  closets,  privies,  and  cesspools,  if  any,  in  their  district  (s.  30). 
Every  sanitary  authority  must  employ  or  contract  with  scavengers  for 
the  execution  of  their  duties  with  respect  to  the  sweeping  and  cleansing 
streets,  the  collection  and  removal  of  street  and  house  refuse,  and  the 
cleansing  out  and  emptying  of  ashpits,  earth  closets,  privies,  and  cess- 
pools (s.  31).  All  street  and  house  refuse  collected  by  them,  or  on  their 
behalf,  is  declared  to  be  their  property,  and  they  have  full  power  to 
sell  and  dispose  of  the  same  as  they  may  think  proper  (s.  32).  No  one, 
other  than  the  sanitary  authority,  or  their  contractors  or  servants,  may 
carry  away  any  house  or  street  refuse  from  any  premises  or  street,  under 
a  penalty  of  £5,  except  that,  if  the  sanitary  authority  or  their  employees 
neglect  for  the  space  of  seven  days  to  remove  house  refuse,  the  occupier 
of  the  premises,  after  giving  the  sanitary  authority  twenty-four  hours' 
notice,  may  give  away  or  sell  his  house  refuse  (s.  34).  The  sanitary 
authority  are  liable  to  a  fine  not  exceeding  £20  if  street  refuse  is  not 
collected  and  removed  as  far  as  reasonably  practicable,  or  if  house 
refuse  is  not  regularly  removed,  or  any  ashpit,  etc.,  is  not  cleansed  out 
or  emptied  within  forty-eight  hours  after  service  of  a  written  notice 
by  the  occupier  of  the  premises  requiring  this  to  be  done.  Any  person 
in  the  employ  of  a  local  authority,  or  of  their  contractor,  who  demands 
any  fee  or  gratuity  for  removing  house  refuse,  is  also  liable  to  a  fine 
for  so  doing  (ss.  29  and  30).  Where  the  sanitary  authority  had  entered 
into  a  hond-fide  contract  with  a  firm  of  scavengers  to  perform  their  duty 
of  removing  house  refuse,  the  authority  (under  the  corresponding  sec.  125 
of  the  Metropolis  Local  Management  Act,  1855)  were  held  not  liable 
for  the  failure  of  their  contractor  to  remove  such  refuse  (Mlis  v.  Strand 
District  Board,  1892,  67  L.  T.  307).  The  words  of  the  Act  of  1891  are, 
however,  not  the  same  as  those  of  the  earlier  Act,  and  the  employment 
of  a  responsible  contractor  would  not,  it  seems,  now  excuse  a  sanitary 
authority  from  the  penalty  for  failure  to  remove  house  refuse  after 
receiving  a  proper  notice  to  remove  it.  The  penalty  is  the  only 
remedy  provided  by  statute ;  and  a  person  aggrieved  cannot  maintain 
an  action  against  a  sanitary  authority  for  failure  to  remove  refuse 
(Saunders  v.  Holborn  District  Board,  supra).  Sanitary  authorities  must 
also  remove  trade  refuse  when  required  by  the  owner  or  occupier  of 
any  premises  to  do  so.  Such  owner  or  occupier  must,  however,  pay  a 
reasonable  sum  for  such  removal,  to  be  settled  in  case  of  dispute  by 
a  petty  sessional  Court  (s.  33).  Trade  refuse  is  defined  by  sec.  141 
to  mean  "  the  refuse  of  any  trade,  manufacture,  or  business,  or  of  any 
building  materials." 

The  removal  and  disposal  of  refuse  must  be  so  conducted  as  not  to 
cause  a  nuisance.  Any  premises  used  by  a  sanitary  authority  for  the 
treatment  or  disposal  of  any  street  or  house  refuse,  which  are  a  nuisance, 
or  injurious  or  dangerous  to  health,  are  a  nuisance  which  may  be  dealt 
with  summarily  (see  Nuisance).  The  removal  of  house  and  street  refuse 
when  collected  or  deposited  by  a  sanitary  authority  is  deemed  to  be  a 
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business  carried  on  by  that  authority  which  may  be  dealt  with  as  an 
Offensive  Trade  (s.  22).  In  both  these  cases  the  London  County 
Council  is  empowered  to  put  the  law  in  force  against  the  offending 
sanitary  authority. 

By  sec.  16,  subs.  2,  the  County  Council  shall  make  by-laws  for  various 
sanitary  matters,  amongst  them  being,  "  as  to  the  removal  and  disposal 
of  refuse."  Such  by-laws  have  been  made,  and  their  effect  considered 
by  the  High  Court  (see  Wandsworth  (Mayor)  v.  Baines,  [1906]  1  K.  B. 
470). 

Regal  Fish.— See  Fish;  EoYAL. 

Regalia. — The  rights  enjoyed  by  the  Sovereign;  his  prerogative 
rights.  They  are  sometimes  divided  into  the  majora  and  minora  regalia  ; 
the  former  relating  to  the  royal  dignity  and  power,  the  latter  to  matters 
of  revenue  (see  Prerogative  ;  Treasure  Trove  ;  A.-G.  v.  British  Museum 
(Trs.  of),  [1903]  2  Ch.  598). 

The  name  "  regalia  "  is  also  given  to  the  various  articles — the  crown, 
the  sceptre  with  the  dove,  the  sceptre  with  the  cross,  the  orb,  etc. — 
used  at  the  coronation  of  the  Sovereign.  The  regalia  is  preserved  in  the 
Tower;  the  old  regalia  of  Scotland  in  the  Crown-Eoom  of  Edinburgh 
Castle  (see  Encycl.  Brit.,  9th  ed.,  suh  voce  "  Kegalia  "). 

Regard,  Court  of. — One  of  the  old  Forest  Courts.  It  was 
held  every  third  year  for  the  expeditation  or  lawing  of  dogs ;  the  dogs 
were  expeditated,  that  is,  their  claws  were  cut,  to  prevent  them  chasing 
the  deer. 

Regard  of  the  Forest. — The  view  or  inspection  of  a  royal 
forest  by  the  regarders  of  the  forest  and  certain  other  officers.  The 
regarders  were  required  to  go  through  the  whole  forest  every  third  year 
to  make  their  regard,  and  to  see  and  inquire  into  all  offences  of  the 
forest  in  vert  or  venison  and  certain  other  matters  (Manwood,  Forest 
Laws,  p.  419).    See  Forest. 

Regatta. — See  Limitation  of  Liability. 

Regency. — The  word  "regency"  is  used  to  signify  a  vicarious 
exercise  of  the  royal  authority  occasioned  by  the  absence,  youth,  or 
incapacity  of  the  Sovereign.  The  office  of  Kegent  is  said  to  be  unknown 
to  the  law  in  the  sense  that  it  has  no  existence  at  common  law,  but  must 
be  created  by  special  provision  in  every  case. 

Absence. — In  the  case  of  absence  beyond  the  seas,  the  Sovereign  may 
delegate  the  exercise  of  the  royal  authority,  either  to  a  Regent  or  to 
Lords  Justices.  An  Act  of  Parliament  (2  Will.  &  Mary,  c.  6)  was 
required  (14  Lords'  Journ.,  491,  493)  to  enable  William  ill.  to  appoint 
Queen  Mary  to  administer  the  Government  during  his  absence,  but  this 
was  only  because  the  Bill  of  Rights  had  provided  that  he  should  have 
the  sole  exercise  of  their  joint  sovereignty.  The  usual  course  has  been 
for  the  Sovereign  in  Council  to  declare  his  intention  of  appointing  a 
Regent  or  Lords  Justices,  and  to  order  a  commission  to  be  prepared 
to  pass  the  Great  Seal  for  that  purpose,  or  to  approve  of  a  commission 
already  prepared.  George  i.  appointed  the  Prince  of  Wales  Regent  in 
1716,  and  George  ii.  appointed  Queen  Caroline  in  1732 ;  in  other  cases 
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Lords  Justices  were  appointed.  George  in.  never  left  England  during 
the  sixty  years  of  his  reign ;  but  Lords  Justices  were  again  appointed 
on  George  iv.'s  visit  to  Hanover  in  1821.  All  these  precedents  were 
collected  by  Lord  Campbell  in  his  speech  in  the  House  of  Lords  on 
Queen  Victoria's  intended  visit  to  Germany  in  1845  (Hans.  vol.  Ixxxii. 
p.  1510).  By  this  time  increased  facilities  of  communication  had 
removed  the  practical  necessity  for  such  an  appointment,  and  the 
Government  was  advised  that  the  Queen  was  not  incapacitated  by 
absence  from  the  realm  for  the  personal  exercise  of  the  royal  authority. 
There  has  therefore  been  no  appointment  of  a  Regent  or  Lords  Justices 
during  the  last  or  the  present  reign.  In  1876  it  is  said  to  have  been 
settled,  that  whilst  absent  from  the  realm  the  Sovereign  might  even 
authorise  the  royal  assent  to  be  given  to  the  bills  (May,  Pari.  Pract,  11th 
ed.,  p.  515).  In  case  of  a  demise  of  the  Crown  during  the  absence  of  the 
heir  to  the  throne,  7  Will.  iv.  &  1  Vict.  c.  72,  makes  provision  for 
appointing  certain  high  officers  of  State  and  other  Lords  Justices  during 
his  absence,  but  restrains  them  from  creating  peers,  leasing  Crown  lands, 
dissolving  Parliament,  or  giving  the  royal  assent  to  an  Act  altering  the 
succession  to  the  Crown. 

Youth. — The  Crown  is  not  subject  to  the  incapacity  of  nonage.  In 
law  the  Sovereign  can  never  be  a  minor,  and,  as  Lord  Eldon  explained 
to  the  House  of  Lords,  however  tender  his  years,  he  is  by  a  fiction  or 
presumption  of  law,  supposed  to  have  as  much  sense,  knowledge,  and 
experience  as  if  he  had  reached  the  years  of  three  score  and  ten.  A 
new-born  baby  coming  to  the  throne  would  therefore  be  competent  to 
give  tlie  royal  assent  to  a  statute  for  the  establishment  of  a  regency; 
it  has,  however,  been  usual  to  anticipate  such  a  necessity  by  a  statutory 
provision  in  the  preceding  reign.  See  the  Regency  Acts,  24  Geo.  ii. 
c.  24;  5  Geo.  m.  c.  27;  1  Will.  iv.  c.  2;  and  3  &  4  Vict.  c.  52.  This 
last  statute,  which  was  repealed  in  1874,  appointed  Prince  Albert 
Regent,  and  contained  a  proviso  forbidding  the  marriage  of  the  Sovereign 
under  eighteen,  without  the  consent  of  the  Regent  and  Parliament,  and 
making  the  parties  to  such  an  attempted  marriage  guilty  of  high  treason. 

Mental  Incapacity. — The  illness  of  George  III.  in  1787  gave  rise  to  a 
constitutional  controversy  as  to  the  proper  mode  of  appointing  a  Regent 
in  case  of  the  mental  incapacity  of  the  Sovereign.  In  the  absence  of 
decisive  precedents  the  views  of  the  contending  parties  were  coloured 
by  their  interests.  Fox  and  the  Whigs  contended  that  the  full  exercise 
of  the  royal  authority  devolved  as  of  right  on  the  Prince  of  Wales,  and 
that  Parliament,  by  way  of  address,  ought  to  request  him  to  assume  the 
regency.  Pitt  and  the  Tories,  on  the  other  hand,  contended  that  though 
the  choice  ought  to  fall  on  the  heir-apparent,  it  was  for  Parliament  to 
settle  the  conditions  of  the  regency.  Parliament  met  without  the  royal 
authority,  and  after  much  discussion,  resolutions  were  passed  in  both 
Houses,  authorising  the  Lord  Chancellor  to  affix  the  Great  Seal  to  a 
commission  for  opening  Parliament,  and  later  to  a  commission  for  giving 
the  royal  assent  to  the  Regency  Bill.  The  King's  recovery  put  an  end 
to  the  question.  In  1804  his  mind  was  again  temporarily  affected,  and 
the  Chancellor,  Lord  Eldon,  was  charged  by  the  opposition  with  conduct 
little  short  of  high  treason  in  taking  the  royal  assent  under  these  circum- 
stances to  the  use  of  the  Great  Seal.  On  the  occasion  of  a  fresh  attack 
in  1810,  Lord  Eldon  refused  to  seal  a  commission  for  further  proroguing 
Parliament.  The  precedent  of  1789  was  now  followed ;  Parliament  met 
informally,  and  the  Chancellor  was  authorised  by  addresses  from  both 
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Houses  to  seal  a  commission  for  formally  opening  Parliament,  and  later 
for  assenting  to  the  Kegency  Bill. 

[Anson's  Law  and  Ciistom  of  the  Constitution^  vol.  ii.,  "  The  Crown," 
3rd  ed.,  pp.  245  et  seq.;  May's  Constitutional  History  of  England,  chap.  iii. ; 
Medley's  English  Constitutional  History,  4th  ed.,  pp.  H2  et  seq.'] 

Regicide— See  Treason. 

Reg^i mental  Debts. — On  the  death,  desertion,  or  insanity 
of  persons  in  the  army  who  are  subject  to  military  law,  the  Eegimental 
Debts  Act,  1893,  56  Vict.  c.  5,  and  the  regulations  made  thereunder  (for 
which  see  Manual  of  Military  Law,  1907)  provide  certain  modes  of 
dealing  with  their  effects  in  order  to  secure  the  payment  of  specified 
preferential  debts,  and  of  disposing  of  the  residue.  In  the  navy  the 
custom  of  the  service  is  followed  and  prescribed  in  the  Admiralty 
Regulations  in  respect  of  the  collection  of  effects,  and  the  deduction  of 
charges  which  may  be  made  before  the  residue  is  disposed  of  under  the 
Acts  relating  to  the  disposal  of  money  and  effects  under  the  control  of 
the  Admiralty  (see  Navy  ;  Pay  and  Pensions). 

By  the  above-mentioned  Act,  what  is  called  the  committee  of  adjust- 
ment, consisting  of  officers  of  varying  rank  according  to  the  rank  of  the 
deceased,  as  prescribed  in  the  regulations  made  under  the  Act,  is  author- 
ised to  secure  and  make  an  inventory  of  such  effects  of  the  deceased  as 
are  in  camp  or  quarters,  and,  if  the  death  occurs  out  of  the  United 
Kingdom,  are  within  the  prescribed  area,  and  to  ascertain  the  amount, 
and  provide  for  the  payment  of  the  preferential  charges.  These  are  the 
expenses  of  the  last  illness  and  funeral,  and  military  debts,  such  as 
quarters,  mess,  band,  and  other  regimental  accounts,  and  military 
clothing  and  equipments  (see  s.  2).  When  the  death  occurs  out  of  the 
United  Kingdom,  servants'  wages,  not  exceeding  two  months,  and 
household  expenses  incurred  within  a  month  before  the  death,  or 
after  the  last  issue  of  pay,  whichever  is  the  shorter  period,  are  also 
included. 

If  within  one  month  after  the  death,  or  such  further  time  as  under 
the  regulations  the  committee  are  empowered  to  allow,  the  represen- 
tatives, or  others,  pay  these  charges,  or  secure  their  payment,  the 
committee  must  not  further  interfere  with  the  property.  Otherwise 
it  is  given  all  such  powers  for  collecting  and  selling  the  effects  as  if 
it  had  taken  out  representation.  The  committee  must  pay  the  surplus 
to  the  paymaster,  as  prescribed  in  the  regulations;  and  this  must  be 
paid  by  him  to  the  representative  of  the  deceased,  if  he  knows  of  such ; 
and  if  not,  and  the  amount  does  not  exceed  £100,  he  may  pay  it  to  such 
persons  as  appear  to  be  beneficially  entitled  to  the  personal  estate.  If 
it  is  not  so  disposed  of,  it  must  be  paid  to  the  Secretary  of  State,  to  be 
paid  by  him  to  the  representative  of  the  deceased  if  he  has  notice,  along 
with  any  pay,  arrears,  grants,  etc.,  to  which  the  deceased  was  entitled. 
If  he  does  not  know  of  a  representative,  he  must  publish  a  notice  in  the 
London  Gazette,  with  particulars  of  the  deceased,  and  this  must  be  done 
annually  for  six  years,  as  long  as  no  claim  is  made.  Six  months  after 
the  last  notice,  if  there  has  been  no  claim,  the  residue,  together  with 
accumulations,  is  to  be  applied  as  prescribed  in  or  towards  the  creation 
or  maintenance  of  such  compassionate  or  other  fund  for  the  benefit  of 
widows  and  children,  or  other  near  relatives  of  soldiers  dying  on  service, 
or  within  six  months  after  discharge,  as  may  be  prescribed. 
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If  the  amount  is  under  £100  the  Secretary  of  State  may  dispense 
with  administration  being  taken  out ;  and  if  there  is  no  representative, 
he  may  apply  the  residue  for  the  benefit  of  the  persons  appearing  to  be 
entitled,  and  may  invest  the  same  for  them  in  a  military  or  other 
savings  bank  (s.  9). 

An  official  administrator  is  not  entitled  to  interpose,  except  as 
prescribed,  or  if  he  is  required  to  do  so  by  the  committee  of  adjustment, 
or  paymaster,  or  Secretary  of  State  (s.  14). 

Creditors  administering  are  not  entitled  to  take  out  representation 
under  the  Act,  nor  entitled  to  claim  from  the  paymaster,  or  Secretary 
of  State,  any  part  of  the  property  (s.  20). 

For  the  special  cases  of  the  death  of  an  army  paymaster,  of  deserters 
and  felons,  and  of  insanity,  see  sees.  22-24. 

See  Military  Testament;  Naval  Testament ;  Probate;  Pay  and 
Pensions. 

Reg'ister. — A  book  in  which  matters  are  recorded  or  registered. 
Under  various  statutes  registers  are  appointed  to  be  kept  in  which 
particular  matters  are  registered ;  these  are,  e.g.  the  registers  of  births, 
deaths,  and  marriages,  the  register  of  joint-stock  companies,  of  bills  of 
sale,  of  ships,  of  deeds,  etc. 

Register  of  Writs.— An  old  collection  of  legal  forms,  or 
register  of  such  writs  as  were  suable  out  of  the  King's  Courts  (3  Black. 
Com.,  183). 

Register  of  Writs  and  Orders.— By  the  Land  Charges 

Eegistration  and  Searches  Act,  1888,  51  &  52  Vict.  c.  51,  a  register  of 
writs  and  orders  was  established  and  appointed  to  be  kept  at  the  Office 
of  Land  Eegistry  (s.  5).  In  this  register  may  be  registered  any  writ  or 
order  affecting  land  issued  or  made  by  any  Court  for  the  purpose  of 
enforcing  a  judgment,  statute,  or  recognisance,  and  any  order  appointing 
a  receiver  or  sequestrator  of  land  {ibid.).  Entries  in  the  register  are 
made  in  the  name  of  the  person  whose  land  is  affected  by  the  writ  or 
order  {ibid.,  subs.  2),  and  to  be  effective  the  registration  must  be  renewed 
every  five  years  {ibid.,  subs.  3).  Every  such  writ  and  order  as  is  men- 
tioned in  sec.  5  of  the  Act,  and  every  delivery  in  execution  or  other 
proceeding  taken  in  pursuance  of,  or  in  obedience  to,  any  such  writ 
or  order,  is  void  as  against  a  purchaser  for  value  of  the  land,  unless 
the  writ  or  order  is  for  the  time  being  registered  in  pursuance  of  the 
Act  (s.  6).  It  was  provided,  however,  that  sec.  6  should  not  affect  the 
registration  as  a  lis  'pendens  of  the  proceeding  in  which  the  writ  or 
order  was  issued  or  made. 

By  the  Land  Charges  Act,  1900,  63  &  64  Vict.  c.  26,  s.  2,  it  is  pro- 
vided that  a  judgment  or  recognisance  whether  obtained  or  entered  in  to- 
on behalf  of  the  Crown  or  otherwise,  and  whether  obtained  or  entered 
into  before  or  after  the  commencement  of  the  Act,  shall  not  operate 
as  a  charge  on  land,  or  on  any  interest  in  land,  or  on  the  unpaid 
purchase-money  for  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  under  sec.  5  of  51  &  52  Vict.  c.  51, 
supra.  It  is  further  provided  by  sec.  3  of  the  Act  of  1900,  that  sec.  6 
of  the  Act  of  1888  shall  apply  to  every  writ  and  order  affecting  land 
issued  or  made  by  any  Court  for  the  purpose  of  enforcing  a  judgment^ 
whether  obtained  on  behalf  of  the  Crown  or  otherwise,  and  whether 
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obtained  before  or  after  the  commencement  of  the  Act  of  1900,  and  to 
every  delivery  in  execution  or  other  proceeding  taken  in  pursuance  of 
any  such  writ  or  order,  or  in  obedience  thereto. 

See  the  sections  of  the  Act  fully  annotated  in  Elphinstone  and 
Clark  on  Searches  (App.)     See  also  Searches. 

Registrar-— 

Chancery. — Attached  to  the  Chancery  Division  of  the  High  Court 
there  are  twelve  registrars,  who  attend  in  the  Courts  of  that  division, 
and  also  in  the  Court  of  Appeal  on  the  hearing  of  Chancery  appeals, 
according  to  a  rota.  They  take  notes  of  the  judgments  given  and 
orders  made  by  the  Court,  and  afterwards  draw  up  the  judgments  and 
orders.  They  also  keep  lists  of  the  causes  and  matters  set  down  to  be 
heard  before  each  judge  of  the  Chancery  Division,  and  perform  various 
other  duties  (Order  62,  R.  S.  C. ;  Daniell,  Chancery  Practice,  7th  ed., 
vol.  i.  pp.  636  et  seq.). 

Consistory  Court. — This  officer,  who  is  appointed  by  the  bishop  of  the 
diocese,  attends  the  Court  when  any  business  has  to  be  disposed  of,  and 
■enters  the  Court  minutes.  His  attendance,  or  that  of  his  lawful  deputy, 
is  necessary  to  the  validity  of  any  judicial  act  by  a  person  exercising 
-ecclesiastical  jurisdiction  (Canon  123  of  1603).  He  performs  various 
duties  in  connection  with  the  issue  of  marriage  licences,  prepares 
faculties,  registers  Orders  in  Council  made  under  3  &  4  Vict.  c.  113, 
makes  out  and  sends  annually  to  the  Registrar-General  of  Births, 
Deaths,  and  Marriages  a  list  of  all  Church  of  England  chapels  within 
the  diocese  wherein  marriages  may  be  solemnised ;  he  is  further  required 
to  make  annual  returns  to  the  Secretary  of  State  as  to  fees  received  by 
him  and  as  to  the  state  of  his  office  (7  &  8  Vict.  c.  68,  ss.  2,  3).  He  has 
no  vested  right  in  his  office,  which  he  holds  subject  to  all  regulations 
and  alterations  that  may  be  made  by  Parliament  (10  &  11  Vict.  c.  98, 
.s.  9) ;  and  for  any  wilful  default  in  the  execution  of  his  office  he  may 
be  suspended  by  the  bishop  (Canon  134).  (See  Phillimore,  Eccles.  Law, 
,2nd  ed.,  pp.  940  et  seq.) 

County  Court. — See  County  Courts. 

Court  of  Crimin/il  Appeal. — By  the  Criminal  Appeal  Act,  1907,  the 
registrar  of  this  Court  is  appointed  by  the  Lord  Chief  Justice  from 
among  the  Masters  of  the  Supreme  Court  acting  in  the  King's  Bench 
Division  (the  senior  Master  being  the  first  registrar).  He  is  to  take  all 
necessary  steps  for  the  hearing  of  appeals  and  applications  under  the  Act, 
and  is  to  furnish  the  necessary  forms  and  instructions  in  relation  to 
notices  of  appeal  or  applications  to  any  person  demanding  the  same, 
and  to  officers  of  Court,  governors  of  prisons,  etc.  He  is  also  to  report 
to  the  Court  any  case  in  which,  in  his  opinion,  professional  assistance 
should  be  provided  for  the  appellant.  If  it  appears  to  him  that  any 
notice  of  appeal  purporting  to  be  on  a  ground  of  appeal  involving  a 
question  of  law  only  does  not  show  any  substantial  ground  of  appeal 
he  may  refer  the  matter  to  the  Court  for  summary  determination. 

Joint-Stock  Companies. — The  officer  charged  with  the  duty  of  regis- 
tering companies  under  the  Companies  Acts  (see  Company).  He  and 
his  staff  are  appointed  by,  and  are  removable  at  the  pleasure  of,  the 
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Board  of  Trade,  which  may  also  make  regulations  for  the  duties  to 
be  performed  by  him  and  the  staff  under  him  (Companies  Act,  1862 
s.  174). 

See  also  such  headings  as  District  Registry  ;  Friendly  Societies  ; 
•  Privy  Council  ;  Probate. 

Registrar  and  IVIcrchants.— Where  matters  of  detail 
relating  to  assessment  of  damages,  or  accounts  as  between  co-owners 
of  ships,  or  shipowners  and  masters,  arise  in  a  case  proceeding  in  the 
Admiralty  Registry,  it  has  been  the  immemorial  practice  of  the  Admiralty 
Court  (now  Division)  to  refer  them  for  decision  to  the  Admiralty  Regis- 
trar, either  alone  or  assisted  by  merchants  appointed  by  him  with  the 
approval  of  the  President  of  the  Division ;  for  the  general  rule  is  that 
"  the  Admiralty  Court  does  not  assess  damages "  (Dr.  Lushington,  The 
St.  Cloud,  1863,  B.  &  L.  18).  The  only  exceptions  are  where  the  amount 
in  dispute  is  so  small  as  not  to  justify  the  expense  of  a  reference,  or 
where  the  Court  can  easily  settle  the  matter  itself  (The  Meonore,  1863, 
B.  &  L.  185),  e.g.  a  question  of  consequential  damages  for  a  collision  (The 
Maid  of  Kent,  1881,  6  P.  D.  178).  Questions  of  consequential  damages 
may,  however,  be  referred  to  the  registrar,  and  if  they  involve  questions 
of  nautical  skill,  a  Trinity  Master  may  assist  him  (Williams  and  Bruce, 
451);  but  questions  of  law  never  form  the  subject  of  a  reference  (The 
Ocean,  1846,  10  Jur.  506). 

A  reference  in  Admiralty  causes  may  be  ordered — (a)  After  judg- 
ment by  the  Court,  in  order  to  carry  out  its  details  and  apply  the 
principles  laid  down  to  the  circumstances  of  the  case,  which  is  the 
general  rule ;  or  (b)  before  judgment,  in  order  to  ascertain  facts  on  which 
the  Court  will  base  its  judgment,  either  after  the  judge  has  decided  the 
main  point  in  the  case  or  before  the  hearing  of  the  case.  Thus  it  may 
be  ordered  in  cases  of  possession,  where  the  value  of  the  interests  of  the 
respective  co-owners  is  disputed,  or  in  cases  of  co-ownership,  where  the 
accounts  between  the  co-owners  have  to  be  investigated;  and  in  this 
latter  case  this  is  often  done  before  the  hearing,  by  consent,  or  the 
registrar's  order  (The  Meredith,  1885,  10  P.  D.  69).  It  may  be  ordered 
in  a  bottomry  action,  generally  after  the  validity  of  the  bottomry  bond 
has  been  pronounced  for  (The  Nelson,  1823,  1  Hag.  Adm.  169;  The 
Albion,  1825,  ibid.  333),  admitted  (The  Glenmanna,  1860,  Lush.  115; 
The  Fontida,  1884,  9  P.  D.  102,  177),  or  agreed,  and  such  an  agreement, 
if  approved  by  the  registrar  and  filed  in  the  registry,  becomes  an  order 
of  Court  (The  Cognac,  1832,  2  Hag.  Adm.  384;  Order  52,  r.  23),  for  the 
purpose  of  examining  the  items  for  which  the  bond  is  given,  for  a  decree 
in  favour  of  the  bond  decides  nothing  as  to  the  amount  of  money 
recoverable  by  the  bondholder  from  the  shipowner  (The  Catherine,  1847, 
3  Rob.  W.  3).  In  such  a  reference  the  registrar  and  merchants  can 
strike  out  excessive  premiums  (The  Huntley,  1860,  Lush.  24;  The  Heart 
of  Oak,  1841,  1  Rob.  W.  215 ;  The  Fontida,  above),  excessive  repairing 
charges  (The  Lord  Cochrane,  1844,  2  Rob.  W.  336;  The  Fontida,  above), 
excessive  disbursements  (The  Edmond,  1860,  Lush.  58 ;  The  Royal  Stuart, 
1855,  2  Sp.  258),  and  excessive  commissions  (The  Zodiac,  1825,  1  Hag. 
Adm.  323;  The  Calypso,  1834,  3  ibid.  163;  The  Rhoderich  Dhu,  1856, 
Swa.  Ad.  177;  The  Glenmanna,  above;  The  Fontida,  above).  Or  the 
reference  in  a  bottomry  action  may  be  ordered  before  the  bond  is  pro- 
nounced for,  if  the  nature  of  the  transaction  is  doubtful,  or  the  judgment 
of  the  Court  on  the  merits  may  be  affected  by  the  state  of  the  accounts 
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{The  Ocean,  1846,  4  N.  C.  410  ;  The  Rhoderich  Dhu,  above).  References 
are  also  ordered  in  collision  actions,  for  ascertaining  and  assessing  the 
damages,  according  to  the  rules  of  law  stated  in  Collisions  at  Sea  ;  in 
limitation  of  liability  actions,  for  distribution  of  the  fund  among  the 
several  claimants ;  in  necessaries  actions  {The  West  Friesland,  1860, 
Swa.  Ad.  456) ;  but  in  a  default  action  in  rem  for  necessaries,  the  Court 
will  not  before  judgment  refer  the  plaintiff's  claim  to  the  registrar  for 
assessment  {The  Titia,  1891,  7  Asp.  32);  in  wages  and  disbursements 
actions  {The  Glentanner,  1887,  Swa.  Ad.  415 ;  The  Daring,  1868,  L.  R. 
2  Ad.  &  Ec.  260;  The  Fairport,  1884,  10  P.  D.  13,  action  for  wrongful 
dismissal  of  captain),  especially  where  the  shipowners  set  up  a  counter- 
claim {The  William,  1861,  Lush.  199);  and  in  salvage  actions,  where  it 
is  necessary  to  assess  the  damages  or  expenses  incurred  by  the  salvors 
{The  Oscar,  1829,  2  Hag.  Adm.  257;  The  Salacia,  ibid.  262;  The  Louisa, 
1843,  2  Rob.  W.  24).  A  reference  has  been  ordered  in  a  salvage  suit 
in  order  to  ascertain  the  amount  of  freight  liable,  the  owner  of  salved 
cargo  having  by  mistake  included  the  freight  in  the  value  of  the  cargo, 
and  the  freight  being  more  valuable  than  appeared  in  the  ship's  affidavit 
of  value  {The  James  Armstrong,  1875,  L.  R.  4  Ad.  &  Ec.  380);  and  also 
in  a  salvage  action  against  cargo,  where  both  ship  and  cargo  were 
wrecked,  the  bill  of  lading  for  the  cargo  exempting  the  shipowner  from 
liability  for  negligence,  and  the  shipowner  claimed  salvage  for  services 
to  the  cargo,  and  damage  of  their  ships  rendering  services,  and  the  Court 
referred  it  to  the  registrar  to  report  how  much  salvage  was  due  for  the 
salving  of  the  ship,  and  how  much  for  that  of  the  cargo  {Cargo  ex  Ulysses, 
1888,  6  Asp.  354).  The  general  rule,  however,  in  salvage  actions  is  that 
the  Court  decides  all  questions  itself  at  the  hearing.  Where  damages 
are  claimed  for  improper  arrest  of  a  ship,  the  registrar  assesses  them 
{The  Gathcart,  1867,  L.  R.  1  Ad.  &  Ec.  314;  The  Don  Bicardo,  1880, 

5  P.  D.  121).  The  Court  may,  in  referring  a  matter,  direct  the  registrar 
to  observe  certain  principles  of  law  in  his  investigation  {The  St.  Cloud, 
1863,  B.  &  L.  4,  damage  to  cargo  by  improper  stowage ;  The  Hansa,  1887, 

6  Asp.  268,  measure  of  damages  in  collision).  Where  several  actions  are 
consolidated,  one  may  be  referred  separately,  if  convenient,  without  the 
others  {The  Helen  B.  Cooper,  1871,  L.  R.  3  Ad.  &  Ec.  399). 

The  practice  of  references  is  governed  by  Order  56,  repeating  the 
provisions  of  the  Admiralty  Court  Rules  of  1859  bearing  on  this  point, 
and  otherwise  by  the  old  practice  (Order  72,  r.  2 ;  and  see  Williams  and 
Bruce,  pp.  455  f!'.).  The  value  of  a  ship  may  be  shown  before  the  regis- 
trar to  be  different  from  that  for  which  bail  was  given  {The  Mellona, 
1848,  3  Rob.  W.  16);  the  registrar  may  refuse  to  accept  an  affidavit  of 
the  plaintiff  in  a  reference,  who  is  resident  abroad,  till  he  has  been  cross- 
examined,  and  can  decide  whether  he  shall  be  cross-examined  abroad  on 
commission  or  here  {The  Parisian,  1887,  6  Asp.  249).  If  a  question  of 
law  arises  on  which  the  registrar  desires  the  opinion  of  the  Court,  he  can 
state  a  special  case  {The  John  Bellamy,  1870,  L.  R.  3  Ad.  &  Ec.  129). 
The  registrar  may  recommend  in  his  report  how  the  costs  of  the  refer- 
ences shall  be  borne,  or  not.  Eor  the  costs  of  references,  see  Costs 
(Admiralty). 

The  registrar  at  the  close  of  the  reference  draws  up  a  report,  with 
a  schedule  showing  the  items  allowed  and  disallowed,  with  the  rate  of 
interest  due,  and  the  time  for  which  it  is  payable,  and  interest  for  twelve 
years  for  a  collision  has  been  held  recoverable  {The  Kong  Magnus,  1891, 

7  Asp.  64).    After  the  report  is  drawn  up  it  may  be  filed  in  the  registry 
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)y  the  plaintiff's  solicitor,  or,  if  he  fails  to  do  so,  by  the  defendant's 
jolicitor,  or  the  latter  may  move  the  Court  to  dismiss  the  claim ;  and, 
ifter  it  is  filed,  either  party  may  object  to  it.  Objection  to  the  report 
is  brought  before  the  Court  either — (1)  by  petition  in  objection,  i.e.  a 
[separate  suit,  or  (2)  by  motion,  if  the  parties  agree  or  the  Court  gives 
leave  {The  Edmond,  1861,  Lush.  211;  The  Zodiac,  1825,  1  Hag.  Adm. 
[323).  A  certain  time  (Order  56)  is  given  for  filing  objections  to  the 
report,  and  after  the  specified  time  no  objections  can  be  entertained 
Jexcept  under  special  circumstances  {The  Catherine,  1847,  5  N.  C.  402; 
iowan  V.  Sprott,  1884,  5  Asp.  288).  Additional  evidence  to  that  pro- 
[duced  before  the  registrar  may  be  brought  before  the  Court  on  appeal 
\{The  Harmonides,  1902,  9  Asp.  354),  but  only  if  the  Court  is  satisfied 
that  such  evidence  could  not  have  been  produced  below ;  and  such  an 
application  miist  be  supported  by  affidavit  stating  precisely  the  nature 
of  the  new  evidence  required  {The  Flying  Fish,  1865,  B.  &  L.  436 ;  The 
Thuringia,  1871,  41  L.  J.  Ad.  20).  On  appeal,  except  by  leave  of  the 
Court,  an  item  cannot  be  objected  to  which  was  not  objected  to  before 
the  registrar  {The  Princess  Helena,  1861,  Lush.  191,  193),  nor  can  a  new 
case  be  set  up  {The  Glenmannct,  1860,  Lush.  115).  The  whole  burden 
of  proof  lies  on  the  person  objecting  to  the  report  {The  Gazelle,  1844, 
2  Rob.  W.  285),  for  there  is  a  presumption  in  favour  of  its  correctness 
{The  Sir  George  Seymour,  1853,  1  Sp.  67);  and  the  objections  to  the 
report  must  be  proved  by  clear  and  satisfactory  evidence,  or  the  Court 
will  not  overrule  it  {The  Clyde,  1856,  Swa.  Ad.  23  ;  The  Ironmaster,  1859, 
ibid.  443),  in  consideration  of  the  practical  knowledge  of  the  registrar 
and  merchants,  who  may  use  their  own  judgment  and  experience  and 
find  accordingly,  and  are  not  bound  by  uncontradicted  evidence  tendered 
before  them  {The  Bernina,  1886,  6  Asp.  65).  The  Court,  however,  must 
form  its  own  opinion  on  the  substantial  merits  of  the  objection,  and  act 
on  its  own  view  of  the  evidence  {The  Alfred,  1850,  7  K  C.  354;  The 
Clyde,  above;  The  Inflexible,  1857,  Swa.  Ad.  200);  but  if  only  minor 
items  are  objected  to,  it  is  not  bound  to  go  into  the  minutiae  of  the 
objection  {The  Hebe,  1847,  2  Rob.  W.  532).  It  will,  when  necessary, 
refer  to  the  registrar  and  merchants  for  information  as  to  what  took  place 
before  them,  and  the  principles  on  which  they  acted  {ibid.)]  and  it  may 
have  assessors  to  hear  the  objections  {The  Pensher,  1857,  Swa.  Ad.  213). 

The  Court  may  confirm  the  report,  and  this  is  necessary  for  its 
validity,  even  though  the  time  for  making  objections  has  gone  by,  for 
the  Court  can  extend  this  {The  Thyatira,  1883,  5  Asp.  178);  or  it  may 
sustain  all  or  some  of  the  objections.  In  the  latter  case  it  may  direct  a 
second  reference  {The  Matchless,  1846,  10  Jur.  1017;  The  Flying  Fish, 
above),  or  may  send  the  report  back  for  consideration  as  to  the  items 
objected  to,  with  or  without  specific  directions,  or  it  may  itself  make 
such  alterations  in  it  as  it  thinks  fit  {The  Hebe,  above),  and  the  Court 
has  itself  reheard  the  reference  with  the  registrar  and  merchants, 
assisted  by  a  surveyor  and  merchant  {The  Sir  George  Seymour,  1853, 
1  Sp.  67).  A  second  report  may  be  reviewed  in  the  same  way  as  a 
first  {The  City  of  Buenos  Ayres,  1872,  25  L.  T.  672;  The  Minnatonka, 
1904,  9  Asp.  544). 

{Authorities. — Roscoe,  Admiralty  Practice;  Williams  and  Bruce, 
3rd  ed.,  1902.] 

Registrar  -  General   of   Births,    Deaths,   and 

Marriages. — The  officer  at  the  head  of  the  general  register  office 
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of  births,  deaths,  and  marriages,  and  having  the  supervision  of  the 
various  registrars  and  superintendent  registrars  throughout  the  country. 
He  is  appointed  by  the  Treasury,  and  his  salary  is  fixed  at  the  maximum 
of  £1200;  he  is  empowered  to  appoint,  with  the  approval  of  the 
Treasury,  a  fit  person  to  act  as  his  assistant  in  case  of  his  illness.  This 
office  was  established  by  the  Births,  Deaths,  and  Marriages  Act,  1836, 
6  &  7  Will.  IV.  c.  86— hereinafter  referred  to  as  the  Act  of  1836— 
which,  with  the  Marriage  Act  of  the  same  year  (6  &  7  "Will.  iv.  c.  85), 
brought  into  force  a  complete  system  of  registration  of  births,  deaths, 
and  marriages  in  England.  The  following  is  an  outline  of  the  working 
of  the  registration  system,  and  the  duties  of  the  Registrar-General : — 

Registration  Districts. — By  the  Act  of  1836  the  poor  law  union  is 
taken  as  the  unit  for  registration  purposes — a  superintendent  registrar 
(see  Superintendent  Registrar)  being  appointed  to  superintend  the 
whole  union,  and  registrars  being  appointed  to  act  for  each  sub-district 
into  which  the  union  should  be  divided ;  this  division  of  the  union  being 
carried  out,  and  the  appointment  of  registrars  and  the  superintendent 
registrar  made,  by  the  guardians,  subject  to  the  approval  of  the  Registrar- 
General  (s.  7).  On  failure  by  the  guardians  to  make  such  appointments, 
the  duty  devolves  upon  the  Registrar-General,  who  is  also  empowered 
to  make  temporary  appointments  on  vacancies  arising.  Register  offices 
are  provided  by  the  guardians,  and  registrars  are  required  to  attend 
thereat  on  the  days  and  at  the  hours  the  Registrar-General  may  appoint. 
Registration  districts  may  from  time  to  time  be  altered  by  the  Registrar- 
General,  with  the  sanction  of  the  Local  Government  Board  (Births  and 
Deaths  Registration  Act,  1874,  s.  21). 

Registration  of  Births  and  Deaths. — For  the  purpose  of  registering 
births  and  deaths,  register  books  are  supplied  to  every  superintendent 
registrar  for  the  use  of  the  registrars  under  his  superintendence.  (As 
to  giving  notice  to  registrars  of  the  occurrence  of  births  or  deaths,  and 
the  penalties  imposed  for  omitting  to  notify,  see  Births,  Registration 
OF ;  Death,  Registration  of).  Every  quarter  registrars  are  required 
to  make  out  an  account  of  the  number  of  births  and  deaths  registered 
during  the  quarter,  which  is  to  be  verified  by  the  superintendent  regis- 
trar (Act  of  1836,  s.  29);  and  a  true  copy  thereof  certified  to  be  correct 
is  forwarded  quarterly  to  the  superintendent  registrar,  which,  when 
verified  and  certified  by  him  (s.  32),  is  transmitted  to  the  Registrar- 
General,  by  whom  it  is  retained  in  the  general  register  office  in  such  a 
manner  as  to  be  readily  seen  and  examined  when  necessary  (s.  34).  For 
making  out  these  certified  copies,  registrars  and  superintendent  regis- 
trars are  entitled  to  payment,  according  to  a  scale  provided  by  the  Act 
(ss.  29,  34;  Act  of  1874,  s.  31).  Register  books  when  filled  up  are  sent 
by  registrars  to  the  superintendent  registrar,  by  whom  they  are  preserved 
with  the  other  records  of  his  office  (Act  of  1836,  s.  32). 

Registration  of  Marriages. — As  marriages,  celebrated  according  to  the 
rites  of  the  Church  of  England,  are  registered  by  the  clergyman  perform- 
ing the  ceremony,  those  celebrated  according  to  the  forms  of  the  Society 
of  Friends,  and  of  the  Jews,  by  the  proper  officers  of  these  communities, 
and  those  celebrated  in  other  registered  nonconformist  places  of  worship 
under  the  provisions  of  the  Marriage  Act,  1898,  by  the  "authorised 
person  "  under  that  Act,  register  books  in  duplicate  are  furnished  by  the 
Registrar- General  to  the  rector,  vicar,  or  curate  of  every  church  or 
chapel  in  England  where  marriages  may  be  lawfully  solemnised  accord- 
ing to  the  rites  of  the  Church  of  England,  and  similarly  to  the  registering 
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officer  of  the  Society  of  Friends,  to  the  secretaries  of  Jewish  synagogues 
(Act  of  1836,  s.  30),  and  to  the  "  authorised  persons  "  under  the  Marriac^e 
Act,  1898.  Entries  of  such  marriages  are  made  in  duplicate  (Act  of 
1836,  s.  31 ;  Act  of  1898,  s.  7).  There  are  also  registrars  of  marriages, 
who  are  appointed  by  the  superintendent  registrars — the  superintendent 
registrar  of  births  and  deaths  of  each  union  being  by  virtue  of  his  office 

superintendent  registrar  of  marriages  (Marriage  Act,  1836,  s.  3) with 

the  approval  of  the  Registrar-General,  or  by  the  Registrar-General 
himself  {ibid,  s.  17;  Marriage  Registration  Act,  1856,  s.  15).  In  the 
case  of  marriages  solemnised  in  a  nonconformist  place  of  worship 
(unless  such  marriages  take  place  under  the  provisions  of  the  Marriage 
Act,  1898),  and  in  the  case  of  those  celebrated  at  a  register  office,  the 
presence  of  a  registrar  is  necessary  to  the  validity  of  the  marriage ;  and 
all  marriages  taking  place  in  his  presence  are  registered  by  him  in  a 
book  furnished  to  him  by  the  Registrar-General  (Marriage  Act,  1836, 
s.  23).  Register  books  are  also  furnished  by  the  Registrar-General, 
through  a  Secretary  of  State,  to  marriage  officers  for  registering  marriages 
under  the  Foreign  Marriages  Act,  1892  (s.  9).  Certified  copies  of  all 
entries  of  marriage  are  transmitted  quarterly  to  superintendent  registrars 
by  clergymen  of  the  Church  of  England,  the  proper  officers  of  the  Society 
of  Friends  and  of  the  Jews,  by  the  "  authorised  persons "  under  the 
Marriage  Act,  1898,  and  by  the  various  registrars  of  marriages  (Act  of 
1836,  s.  33;  Marriage  Act,  1836,  s.  24;  Marriage  Act,  1898,  s.  11),  and 
are  forwarded  by  the  superintendent  registrars  to  the  Registrar-General 
in  the  same  way  as  the  certified  copies  of  entries  of  births  and  deaths. 
Eegister  books  when  filled  up  are  sent  to  the  superintendent  registrar ; 
but  in  the  case  of  marriages  registered  by  Church  of  England  clergymen, 
by  the  Society  of  Friends  registering  officer,  by  the  secretary  of  the 
Jews'  synagogue,  and  by  the  "  authorised  persons  "  under  the  Marriage 
Act,  1898,  one  of  the  duplicate  registers  only  is  so  transmitted,  the  other 
being  retained  by  such  persons.  The  registers  so  received  by  the  super- 
intendent registrar  are  retained  by  him  with  the  other  records  of  his 
•office.    See  also  Solemnisation  of  Marriage  ;  Nonconformist. 

Rectification  of  Errors  in  Registers. — Provision  is  made  for  the  correc- 
tion of  errors  discovered  in  the  registers.  In  certain  cases  corrections 
'Can  only  be  made  by  a  person  authorised  in  that  behalf  by  the  Registrar- 
general  (Act  of  1836,  s.  44;  Act  of  1874,  s.  36). 

Powers  of  Registrar-General  as  to  Marriage  Licences  and  Certificates. — 
Marriage  licences  and  certificates  are  issued  by  superintendent  registrars, 
but  if  a  caveat  has  been  lodged  against  the  grant  of  either,  the  matter 
may  be  referred  for  the  decision  of  the  Registrar- General  (Act  of  1836, 
-s.  13),  who  may  declare  by  a  certificate  that  in  any  particular  case  a 
<javeat  has  been  lodged  on  frivolous  grounds ;  a  copy  of  such  certificate, 
purporting  to  be  sealed  with  the  seal  of  the  general  register  office,  is 
made  evidence  in  any  action  to  recover  costs  or  damages  for  the  entry 
of  such  caveat  (Births,  Deaths,  and  Marriages  Act,  1837,  s.  5).  In  case 
a  superintendent  registrar  refuses  to  grant  a  licence  or  certificate,  the 
party  applying  for  the  same  may  appeal  to  the  Registrar: General 
(Marriage  Act,  1836,  s.  13). 

Registration  of  Buildings  for  the  Solemnisation  of  Marriage. — Buildings 
•certified  as  places  of  worship  (under  18  &  19  Vict.  c.  81)  may  be 
registered  for  the  solemnisation  of  marriages  therein.  Registration  is 
efiPected  by  the  Registrar-General  (Marriage  Act,  1836,  s.  18),  who 
-cancels  the  registration  on  the  disuse  of  a  building  as  a  place  of  worship 
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{ibid.,  s.  19).  In  the  case  of  a  building  registered  or  proposed  to  be 
registered  for  the  solemnisation  of  marriages  therein,  the  Registrar- 
General  may,  if  satisfied  that  sufficient  security  does  not  exist  for  the 
due  registration  of  marriages  under  the  Marriage  Act,  1898,  and  for 
the  safe  custody  of  marriage  register  books,  attach  to  the  continuance 
of  such  building  on  the  register  a  condition  that  no  marriage  under  the 
Act  of  1898  shall  be  solemnised  therein  (Act  of  1898,  s.  7,  subs.  4). 

Miscellaneous  Registers. — Besides  records  of  all  births,  deaths,  and 
marriages  registered  in  accordance  with  the  provisions  of  the  Acts  above 
mentioned,  there  are  preserved  in  the  general  register  office,  under  the 
care  of  the  Registrar- General,  a  large  number  of  other  registers  of 
births,  baptisms,  deaths,  marriages,  etc.  These  include  the  "Marine 
Register  Book,"  a  register  of  births  and  deaths  occurring  at  sea,  made 
up  from  certified  copies  forwarded  to  the  Registrar-General  by  the 
Registrar-General  of  Shipping  and  Seamen  under  sec.  254  of  the 
Merchant  Shipping  Act,  1894;  a  large  number  of  old  registers  of 
various  nonconformist  congregations;  certain  regimental  registers; 
those  kept  by  chaplains,  British  consuls,  and  other  officers  abroad ;  the 
registers  of  the  Fleet  Prison,  the  Mint,  and  King's  Bench  Prison  and 
Mayfair  Chapel  (see  a  full  list  of  these  registers  in  Davey,  Begistration 
of  Births,  Deaths,  and  Marriages,  pp.  185  e^  seq.). 

Searches. — Indexes  are  kept  at  the  general  register  office  of  all  the 
certified  copies  of  the  registers.  These  may  be  searched  on  payment  of 
the  prescribed  fees,  namely,  for  a  general  search  during  any  number  of 
successive  hours  not  exceeding  six,  20s. ;  for  a  particular  search  over  any 
period  not  exceeding  five  years  for  any  given  entry,  Is.  (Act  of  1836^ 
s.  37).  Certified  copies  are  given  out  on  payment  of  a  fee  (with  Id. 
stamp)  of  2s.  7d. ;  a  certified  copy  purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  general  register  office  being  made  evidence  of  the- 
birth,  death,  or  marriage  to  which  it  relates  (s.  38).  Searches  may  also 
be  made  and  certificates  given  by  the  person  keeping  the  registers,  the 
fees  for  such  searches  being,  for  one  year.  Is.,  and  for  an  additional  year, 
6d.  (s.  35). 

Tabular  Statements  issued  by  Registrar -General. — The  Registrar- 
General  is  required  to  prepare — (1)  a  general  abstract  of  the  number 
of  births,  deaths,  and  marriages  registered  during  each  year  to  be  laid 
before  Parliament ;  (2)  an  annual  list  of  chapels  and  places  of  worship 
wherein  marriages  may  be  solemnised,  a  copy  of  which  is  sent  to  every 
registrar  and  superintendent  registrar;  and  (3)  a  list  of  buildings 
certified  as  places  of  worship  under  18  &  19  Vict.  c.  81,  a  copy  of  which 
is  also  sent  to  registrars  and  superintendent  registrars  each  time  it  is 
prepared. 

Registration  of  Births.— See  Bieths,  Registeation  or.. 

Registration  of  Charges.— See  Land  Chaeges. 


Registration  of  Companies.— See  Company;  Public 
Company. 


Registration  of  Copyright.— See  Copyeight. 
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Generally. 

The  primary  and  almost  sole  object  of  a  deed  registry  is  the 
prevention  of  fraud  by  suppression  of  documents  of  title.  Notwith- 
sta,nding  frequent  efforts  made  during  three  centuries  to  establish  deed 
registries  all  over  England  and  Wales — an  admirable  account  of  which 
will  be  found  in  Mr.  Sanders's  Appendix  VI.  to  the  Report  of  the  Registra- 
tion and  Conveyancing  Commission,  1850 — the  only  practical  result  yet 
obtained  dates  from  early  in  the  eighteenth  century,  when  a  succession 
of  local  Acts  established  it  in  Middlesex  and  Yorkshire.  The  original 
Middlesex  Act  of  1708  remains  in  force,  with  modifications  introduced 
in  1891.  The  original  Yorkshire  Acts  (1705-1735)  were  repealed  and 
re-enacted  in  1884. 

Owing  to  the  great  objection  felt  by  the  landowners  to  publicity,  the 
original  Acts  only  permitted  "  memorials  "  of  deeds,  not  the  deeds  them- 
selves, to  be  registered.  The  memorial  contains  the  date  of  the  deed, 
the  parties,  and  a  description  of  the  land  affected;  it  is  filed  in  the 
registry,  and  the  original  deed  is  endorsed  as  registered  and  returned  to 
the  owner.  In  course  of  time  a  practice  grew  up  of  putting  a  great 
deal  more  into  memorials  than  was  originally  prescribed,  making  them, 
in  fact,  very  full  abstracts  of  the  deeds.  But  this  practice  has  been 
disallowed  in  Middlesex  since  1891 :  while  in  Yorkshire,  under  the  Acts 
of  1884,  provision  is  made  in  great  detail  as  to  the  contents  of 
memorials;  there  is  also  power  to  register  by  full  copy  if  desired. 

Middlesex  Registry. 

Act  0/ 1708.— The  Middlesex  Eegistry  Act,  1708  (7  Anne,  c.  20  ;  for 
short  title,  see  The  Middlesex  Eegistry  Act,  1891,  54  Vict.  c.  10),  for  a 
remedy  against  secret  conveyances  and  fraudulent  incumbrances,  pre- 
scribes that  a  memorial  of  all  deeds  and  conveyances  made  or  executed 
after  29th  September  1709,  and  of  all  wills  and  devises,  where  the 
devisor  or  testatrix  dies  after  that  day,  of  or  whereby  any  heredita- 
ments in  the  county  of  Middlesex  may  be  affected  in  law  or  equity,  shall 
be  registered  as  thereinafter  directed,  and  that  any  such  deed  or  con- 
veyance shall  be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  unless  registered 
before  the  deed  or  conveyance  by  which  such  purchaser  or  mortgagee 
claims,  and  that  every  such  devise  shall  be  adjudged  fraudulent  and 
void  to  the  like  extent,  unless  registered  as  thereinafter  directed.  The 
Act  also  provided  that  a  memorial  of  a  will  registered  within  six  months 
after  the  death  of  a  testator  dying  in  Great  Britain,  and  within  three 
years  after  the  death  of  a  testator  dying  abroad,  should  be  as  valid  as 
if  registered  immediately  after  the  death;  and  it  was  generally  con- 
sidered that  the  title  of  a  devisee  under  a  will  not  registered  within  the 
prescribed  period  could  not  safely  be  accepted  (see  Dart,  Vendors  and 
Purchasers,  6th  ed.,  p.  771).  But  by  the  Vendor  and  Purchaser  Act, 
1874,  s.  8,  it  is  enacted  that  where  the  will  has  not  been  registered 
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within  the  prescribed  period,  an  assurance  to  a  purchaser  or  mortgagee 
by  the  devisee,  or  some  one  deriving  title  under  him,  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assurance  from  the 
testator's  heir-at-law  (see,  on  this  section,  Dart,  p.  772;  Elphinstone 
and  Clark,  Searches,  p.  130;  and  see  In  re  Weir,HollingworthY.  Willing, 
1888,  58  L.  T.  K  S.  792). 

The  word  "  conveyance  "  denotes  any  instrument  which  carries  from 
one  person  to  another  an  interest  in,  or  creates  a  charge  on,  land  (see 
yer  Lord  Cairns,  L.C.,  in  Credland  v.  Potter,  1874,  L.  R.  10  Ch.  8, 11,  12, 
a  case  under  the  West  Eiding  Registry  Act,  2  &  3  Anne,  c.  4). 

Instruments  requiring  Registration. — The  following  instruments  have 
been  held  to  require  registration: — A  memorandum  of  agreement  to 
mortgage  {In  re  Wight's  Mortgage  Trust,  1873,  L.  E.  16  Eq.  41 ;  Copland 
v.  Davies,  1872,  L.  E.  5  H.  L.  358,  383);  a  memorandum  of  equitable 
charge  on  an  equity  of  redemption  (Moore  v.  Culverhouse,  1860,  27  Beav. 
639;  54  E.  E.  254);  a  deed  appointing  uses  under  a  power  (Sera/ton  v. 
Quincey,  1752,  2  Ves.  Sen.  413  ;  28  E.  E.  264) ;  a  memorandum  of  further 
charge  (Credland  v.  Potter,  uhi  supra).  A  vesting  declaration  on  the 
appointment  of  a  new  trustee  under  sec.  12  of  the  Trustee  Act,  1893, 
must  be  registered,  and  the  person  or  persons  making  it  are  to  be 
deemed  the  conveying  party  or  parties  (s.  12  (4)).  The  certificate  of  the 
appointment  of  a  trustee  under  the  Bankruptcy  Act,  1883,  is  to  be 
deemed  a  conveyance,  and  may  be  registered  accordingly  (see  s.  45  (4)). 
A  charging  order  under  the  Housing  of  the  Working  Classes  Act,  1890, 
53  &  54  Vict.  c.  70,  requires  registration  (see  s.  37  (3)).  Conveyances 
under  the  Lands  Clauses  Consolidation  Act,  1845,  should  be  registered 
(see  Dart,  p.  770).  Dealings  with  New  Eiver  shares,  which  are  real 
property,  require  registration. 

Instruraents  not  requiring  Registration. — An  equitable  mortgage  by 
deposit  of  deeds,  where  there  is  no  memorandum,  is  incapable  of 
registration  (Sumpter  v.  Cooper,  1831,  2  Barn.  &  Adol.  223,  226  ;  36  E.  E. 
552 ;  Coplaiid  v.  Davies,  ubi  supra) ;  and  so  is  a  vendor's  lien  for  unpaid 
purchase-money  (Kettlewell  v.  Watson,  1884,  26  Ch.  D.  501).  A  receiving 
order  under  the  Bankruptcy  Act,  1883,  and  the  appointment  of  a 
liquidator  under  the  Companies  Act,  1862,  neither  of  which  effects  a 
transmission  of  property,  do  not  require  registration.  But  an  order  in 
bankruptcy  that  a  debtor  be  adjudged  bankrupt  and  his  estate  be  adminis- 
tered under  sec.  121  of  the  Bankruptcy  Act,  1883,  whereby  the  official 
receiver  becomes  trustee  in  bankruptcy,  must  be  registered  (In  re  Calcott 
&  Ehin,  1898,  W.  IST.  33  (1)).  The  assignment  of  a  legacy  charged  on 
land  does  not  require  registration  (Malcolm  v.  Charlesivorth,  1836, 1  Keen, 
63 ;  48  E.  E.  230 ;  44  E.  E.  19  ;  Arden  v.  Ardeii,  1885, 29  Ch.  D.,  at  p.  707 ; 
but  see  Davidson,  Precedents,  4th  ed.,  vol.  ii.  pt.  ii.p.  219,  n.  (u));  nor 
does  a  mortgage  of  a  share  of  the  proceeds  of  sale  of  land  devised  in 
trust  for  sale  (Arden  v.  Arden,  uhi  supra). 

Foreclosure  decrees  did  not  require  registration  as  judgments  under 
sec.  19  of  the  Act  of  1708,  now  repealed  (Burrows  y.^,IIolleij,  1887,  35 
Ch.  D.  123).  It  is  not  necessary  for  the  validity  of  any  judgment, 
statute,  or  recognisance,  that  a  memorial  thereof  be  registered  under  the 
Middlesex  Eegistry  Act,  1708  (Land  Eegistry  (Middlesex  Deeds)  Act, 
1891,  s.  6). 

InroUed  assurances  of  Crown  lands  do  not  require  registration  (see 
16  &  17  Vict.  c.  56,  s.  6). 

A  will  bequeathing  leaseholds  need  not  be  registered. 
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No  registration  is  necessary  on  the  devolution  of  land  by  act  of  law, 
as  on  an  intestacy,  or  by  way  of  dower,  or  curtesy. 

To  what  Land  the  Act  applies — County  of  Middlesex. — The  Act  has 
no  operation  in  the  City  of  London  (Dart,  p.  770  ;  Sugden,  Vendors  and 
Purchasers,  14th  ed.,  p.  732).  The  provisions  of  the  Local  Government 
Act,  1888,. 51  &  52  Vict.  c.  41,  do  not  alter  the  area  to  which  the 
Middlesex  Act  applies  (see  s.  96),  but  of  course  since  the  commencement 
of  compulsory  registration  of  title  in  London  under  the  Land  Transfer 
Acts  (see  Eegistration  of  Title),  considerable  quantities  of  land  are 
daily  removed  from  the  jurisdiction  under  sec.  127  of  the  Land  Transfer 
Act,  1875. 

Copyhold  estates,  leases  at  rack-rent,  and  leases  not  exceeding 
twenty-one  years,  where  the  actual  possession  and  occupation  go  along 
with  the  lease,  and  chambers  in  the  Inns  of  Court,  etc.,  are  excepted 
from  the  Act  (s.  17).  This  exception  does  not  seem  to  extend  to 
building  or  repairing  leases  (see  Dart,  Vendors  and  Purchasers,  6th  ed., 
p.  769),  nor  to  a  deed  of  enfranchisement  of  copyholds  {R.  v.  Registrar 
of  Deeds  for  Middlesex,  1888,  21  Q.  B.  D.  555).  As  to  "  actual  posses- 
sion," see  Fury  v.  Smith,  1822,  1  Hud.  &  B.  735.  An  assignment  of 
leaseholds  by  way  of  mortgage  should  be  registered.  It  is  doubtful 
whether  the  exception  of  copyholds  extends  to  copyhold  leases  (see 
Dart,  p.  769  ;  Sugden,  Vendors  and  Purchasers,  14th  ed.,  p.  732). 

Land  in  Middlesex  registered  under  the  Land  Eegistry  Act,  1862, 
or  the  Land  Transfer  Act,  1875,  is  exempted  from  the  local  registry 
(see  sec.  127  of  the  latter  Act,  with  the  amendment  effected  by  the 
Land  Transfer  Act,  1897,  s.  18,  and  first  schedule) ;  but  if  removed 
from  the  register,  under  the  provisions  of  the  Land  Transfer  Act, 
1897,  will  again  be  subject  to  the  jurisdiction  of  the  Middlesex  registry 
as  from  the  date  of  the  removal  (see  sec.  17  of  the  Act  of  1897). 

Registration. — As  to  the  effect  of  registration,  and  how  far  a  pur- 
chaser's title  can  be  impeached  under  the  Act,  see  Dart,  Vendors 
and  Purchasers,  6th  ed.,  pp.  963  et  seq.,  and  as  to  the  effect  of  non- 
registration on  subseqvient  deeds,  see  Honey comh  v.  Waldron,  1736, 
2  Stra.  1064;  Battershy  v.  Rochfort,  1845,  2  Jo.  &  Lat.  431.  Where 
two  instruments  are  registered  at  the  same  time,  the  memorial  described 
by  the  earlier  number  will,  in  the  absence  of  direct  evidence  to  the 
contrary,  be  presumed  to  have  been  first  registered  {Neve  v.  Pennell, 
1863,  2  Hem.  &  M.  170 ;  71  E.  E.  427). 

An  unregistered  assignment  of  a  registered  lease  will  prevail  over 
an  unregistered  settlement  prior  to  the  lease;  the  assignment  passes 
the  interest  in  the  lease  as  between  lessee  and  assignee,  and  there  is 
no  conflicting  claimant  under  a  registered  deed  (  Warhurton  v.  Loveland, 
1832,  2  Dow  &  C.  480). 

A  person  taking  under  a  forged  deed  can  obtain  no  title  by  virtue 
of  the  Middlesex  Eegistry  Act  {In  re  Cooper,  Cooper  v.  Vesey,  1882, 
20  Ch.  D.  611). 

The  registrar  is  liable  to  a  penalty  if  he  register  any  instrument 
not  being  duly  stamped  (The  Stamp  Act,  1891,  s.  17).  The  proper 
mode  of  questioning  his  refusal  to  register  is  under  the  Stamp  Act, 
and  not  by  way  of  mandamus  {R.  v.  Registrar  of  Joini- Stock  Companies, 
1888,  21  Q.  B.  D.  131). 

Notice. — At  law  an  unregistered  instrument  was  postponed  to  a 
registered  instrument,  irrespective  of  the  question  of  notice  (see  Doe  d. 
Robinson  v.  Allsop,  1821,  5  Barn.  &  Aid.  142)  ;   but  equity  relieved 
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where  the  registered  claimant  had  notice  of  the  unregistered  instru- 
ment, for  the  Act  was  directed  against  secret  conveyances,  and  a  refusal 
to  relieve  would  have  been  in  effect  to  legalise  fraud.  As  to  notice, 
see  Le  Neve  v.  Le  Neve,  1747,  2  White  and  Tudor,  Leading  Cases,  7th 
ed.,  p.  175 ;  Dart,  Vendors  and  Purchasers,  6th  ed.,  p.  965 ;  Robbins, 
Mortgages,  pp.  1247  et  seq. ;  Brickdale,  Registration  in  Middlesex,  pp. 
19-24;  and  Notice  (Equitable  Doctrine  of). 

The  notice  must  be  clear,  distinct,  and  positive  {Chadwick  v.  Turner, 
1866,  L.  R.  1  Ch.  310;  Wyatt  v.  Barioell,  1815  ;  19  Ves.  435;  34  E.  R. 
578 ;  13  R.  R.  236 ;  and  see  Agra  Bank  v.  Barrij,  1874,  L.  R.  7  H.  L. 
135). 

The  register  itself  is  not  notice,  unless  actually  searched  {Bedford  v. 
Backhouse  or  Bacchus,  1730,  2  Eq.  Ca.  Abr.  615 ;  22  E.  R.  516  ;  Morecock 
V.  Dickins,  1768,  Amb.  678;  27  E.  R.  440  ;  Cator  v.  Cooley,  1785,  1  Cox, 
182) ;  and  to  the  extent  to  which  the  search  extends  {Hodgson  v.  Dean, 
1825,  2  Sim.  &  St.  221 ;  57  E.  R.  330  ;  25  R.  R.  188).  Notice  between 
the  completion  of  a  transaction  and  registration  is  ineffectual  {Hine 
V.  Dodd,  1741,  2  Atk.  275  ;  Elsey  v.  Lutyens,  1850,  8  Hare,  159). 

Further  advances  by  a  registered  first  mortgagee,  without  notice 
of  a  registered  second  mortgage,  are  prior  to  the  second  incumbrance 
{Bedford  v.  Backhouse  or  Bacchus,  1730,  2  Eq.  Ca.  Abr.  615  ;  22  E.  R. 
516;  and  see  In  re  0' Byrnes  Estate,  1885,  15  L.  R.  Ir.  373);  and  a 
registered  third  mortgagee,  without  notice  of  a  second,  may  get  in  a 
first  mortgage  and  tack  {Cator  v.  Cooley,  1785,  1  Cox,  182;  29  E.  R. 
1119). 

Persons  having  notice  of  an  unregistered  will  cannot  set  up  the 
title  of  heir  {In  re  Weir,  Hollingworth  v.  Willing,  1888,  58  L.  T.  N.  S. 
792). 

Transfer  to  Land  Registry. — By  the  Land  Registry  (Middlesex  Deeds) 
Act,  1891  (which  came  into  operation  on  April  1,  1892;  see  s.  8),  the 
]\Iiddlesex  Registry  was  transferred  to  the  Land  Registry  established 
under  the  Land  Transfer  Act,  1875,  and  forms  part  of  that  office  (s.  1) ; 
and  the  provisions  as  to  making  rules  contained  in  sees.  Ill  and  112 
of  the  Act  of  1875  (with  certain  exceptions)  extend  to  the  making 
of  rules  for  the  purposes  of  the  Middlesex  Registry  Act,  1708,  and 
that  Act  is  to  be  construed  as  if  the  directions  contained  in  such  rules 
were  embodied  in  that  Act  (s.  2). 

Memorials. — These  must  be  written  or  printed  in  the  prescribed 
manner,  and  bear  Land  Registry  stamps  for  the  amount  of  the  fees,  and 
be  accompanied  by  the  original  instruments  (Land  Registry  (Middlesex 
Deeds)  Rules,  1892;  W.  N.,  1892,  0.  &  R.  p.  5,  and  see  p.  21).  The 
contents  of  the  memorial  are  stated  in  the  first  schedule  to  the  Land 
Registry  (Middlesex  Deeds)  Act,  1891  (and  see  the  Rules  of  1892,  rr.  2, 
4,  5,  6 ;  W.  K,  1892,  0.  &  R.  p.  4). 

In  case  of  deeds  and  conveyances  the  memorial  must  be  under  the 
hand  and  seal  of  some  or  one  of  the  grantors,  or  some  or  one  of  the 
grantees,  his  or  their  heirs,  executors,  or  administrators,  guardians,  or 
trustees,  attested  by  one  witness,  such  witness,  where  practicable,  to 
be  a  witness  to  the  execution  of  the  deed  or  conveyance ;  such  witness 
must  upon  his  oath  prove  the  signing  and  sealing  of  the  memorial, 
and,  where  he  is  a  witness  to  the  deed  or  conveyance,  the  execution 
of  it.  In  case  of  wills,  the  memorial  must  be  under  the  hand  and 
seal  of  some  or  one  of  the  devisees,  his  or  their  heirs,  executors,  or 
administrators,  guardians,   or  trustees,  attested  by   one  witness,  who 
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must  upon  his  oath  prove  the  signing  and  sealing  of  the  memorial. 
A  certificate  of  the  oath  must  be  indorsed  on  the  memorial  and 
signed  by  the  person  before  whom  the  oath  is  taken.  The  filing  of  a 
memorial  is  the  registration  thereof  required  by  the  Middlesex  Registry 
Act,  1708  (first  schedule  to  Act  of  1891  (2),  (3),  (4),  10)). 

Errors  in  the  memorial,  not  tending  to  defeat  the  object  of  the 
Act,  will  not  invalidate  the  registration  {Mill  v.  Hill,  1852,  3  H.  L. 
828;  Wyatt  v.  Barivell,  1815,  19  Ves.  435;  34  E.  R.  578;  13  R.  R. 
236). 

The  stamp  on  a  memorial  is  the  same  as  on  the  instrument 
registered,  where  it  is  chargeable  with  any  duty  not  amounting  to 
2s.  6d.,  and  in  any  other  case  2s.  6d.  (see  schedule  to  the  Stamp  Act, 

1891,  sub  verlo).  The  fee  for  registration  is  5s.  (Fee  Order,  February 
11,  1892 ;  Statutory  Rules  and  Orders,  1892,  p.  644). 

The  register  should  be  searched  as  near  to  completion  as  possible, 
and  a  memorial  of  the  conveyance  should  be  registered  as  soon  as  possible 
after  execution. 

As  to  the  execution  of,  and  witnesses  to  the  memorial,  see  Brickdale, 
Registration  in  Middlesex,  pp.  18,  19. 

Bides  and  Regulations. — The  Act  of  1891,  s.  2,  confers  power  to  make 
rules  and  regulations  as  to  practice.  These  are  contained  in  the  Land 
Registry  (Middlesex  Deeds)  Rules,  1892;  Fee  Order  of  February  8, 
1892 ;  and  Regulations  of  March  24  and  April  19,  1892.     See  W.  K, 

1892,  pp.  4,  15,  21 ;  Statutory  Rules  and  Orders,  1892,  pp.  638,  645 ; 
and  Brickdale,  Registration  in  Middlesex,  pp.  44-53,  which  see  also  for 
Forms  and  Precedents,  pp.  54-66. 

Official  searches  have  been  introduced  to  a  limited  extent  by  the 
Rules  of  1892  :  on  application  made  in  the  prescribed  manner,  an  official 
list  is  furnished  of  the  references  to  memorials  entered  against  any  named 
person,  in  any  specified  parish,  during  any  given  period.  Six  days  are 
required  for  furnishing  this.  The  certificate  of  search  protects  the 
person  using  it  (rr.  10-14).  The  fees  payable  are  from  7s.  6d.  for  ten 
years  or  less,  upwards,  according  to  the  time  covered  and  number  of 
entries  found. 

Yorkshire  Registry. 

Repealed  Acts. — The  Acts  which  formerly  provided  for  the  registration 
of  deeds  in  Yorkshire  were— (1)  For  the  West  Riding,  2  &  3  Anne,  c.  4, 
and  5  &  6  Anne,  c.  18  ;  (2)  for  the  East  Riding  and  Kingston-upon-Hull, 
6  Anne,  c.  35  (c.  62,  in  Revised  Statutes) ;  and  for  the  North  Riding, 
8  Geo.  II.  c.  6.  The  object  of  these  Acts  was  to  protect  purchasers  and 
mortgagees  against  secret  conveyances,  and  they  purported  to  provide 
for  the  ranking  of  incumbrances  according  to  priority  upon  the  register, 
and  for  the  avoidance  of  unregistered  deeds  or  wills  against  subsequent 
purchasers  or  mortgagees  for  valuable  consideration;  but  the  doctrine 
of  notice  as  held  in  the  Court  of  Chancery  (see  above,  under  Middlesex 
Registry,  and  Le  Neve  v.  Le  Neve,  1747,  2  White  and  Tudor,  Leading 
Cases,  7th  ed.,  pp.  175  et  seq.)  was  applied  to  those  Acts  as  well  as  to  the 
Middlesex  Registry  Act,  and  priority  could  not  be  gained  by  registration 
by  a  purchaser  or  mortgagee  who  had  actual  or  constructive  notice  of  a 
prior  unregistered  assurance. 

Act  of  1884.— All  the  above-mentioned  Acts  have,  however,  been 
repealed  by  the  Yorkshire  Registries  Act,  1884,  47  &  48  Vict.  c.  54, 
which  came  into  operation  on  January  1,  1885  (see  s.  2),  and  extends  to 
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the  whole  of  the  county,  except  the  city  of  York.  This  statute  enacts 
that  all  assurances  executed  or  made  after  the  commencement  of  the 
Act,  and  all  wills  of  any  testators  dying  thereafter  by  which  any  lands 
in  the  three  Eidings  are  affected  may  be  registered  under  the  Act  (s.  4). 
The  expression  "assurance"  includes  any  conveyance,  enlargement  of 
term  into  fee  simple,  memorandum  of  charge,  deed  of  consent  to  the 
discharge  of  a  trustee,  statutory  receipt,  private  Act  of  Parliament, 
award  or  order  of  the  Land  Commissioners,  order  of  a  Court,  certificate 
of  appointment  of  trustee  in  bankruptcy,  or  affidavit  of  vesting  under 
any  Act  of  Parliament ;  "  order  of  a  Court "  means  any  judgment,  decree, 
writ  of  execution  or  sequestration,  adjudication  in  bankruptcy,  or  other 
order  or  process  of  or  issuing  from  a  Court  of  competent  jurisdiction  or 
any  order  of  the  Charity  Commissioners  whereby  any  interest  in  any 
land  is  or  may  be  affected ;  and  "  conveyance  "  includes  any  assignment, 
appointment,  lease,  or  settlement  made  by  deed  on  a  sale,  mortgage, 
demise,  or  settlement  of  any  land  or  appointment  of  a  new  trustee  in 
respect  thereof,  which  has  been  executed  by  one  or  more  of  the  parties 
by  whom  any  interest  in  such  land  is  thereby  conveyed  (s.  3).  A  con- 
ditional agreement  for  the  sale  and  purchase  of  land,  from  which  it 
appears  that  the  purchaser  has  made  a  payment  on  account  of  the 
purchase-money,  is  not  an  "assurance"  capable  of  registration  within 
the  meaning  of  the  Act  {Rodger  v.  Harrison,  [1893]  1  Q.  B.  161). 

As  to  the  effect  of  not  registering  an  order  of  a  superior  Court,  and 
the  doctrine  of  lis  pendens,  see  Elphinstone  and  Clark,  Searches,  pp.  136 
et  seq. ;  and  as  to  bankruptcy,  see  ihid.,  pp.  142,  143. 

The  mode  of  registration  is  provided  for  by  sec.  5,  and  the  regulations 
as  to  memorials  are  contained  in  sec.  6. 

Priority  hy  Registration. — "  Subject  to  the  provisions  of  this  Act,  all 
assurances  entitled  to  be  registered  under  this  Act  shall  have  priority 
according  to  the  date  of  registration  thereof,  and  not  according  to  the 
date  of  such  assurances  or  of  the  execution  thereof,  and  every  will 
[entitled  to  be]  registered  under  this  Act  shall  have  priority  according 
to  the  date  of  the  death  of  the  testator,  if  the  date  of  registration  thereof 
be  within,  or  under  this  Act  is  to  be  deemed  to  be  within,  a  period  of 
six  months  after  the  death  of  the  testator,  or  according  to  the  date  of 
registration  thereof,  if  such  date  of  registration  be  not  within  or  under 
this  Act  to  be  deemed  to  be  within  such  period  of  six  months :  provided 
that  nothing  in  this  Act  shall  interfere  with  the  priorities  as  between 
themselves  of  any  assurances  or  wills,  the  dates  of  registration  of  which 
may  be  identical. 

All  priorities  given  by  this  Act  shall  have  full  effect  in  all  Courts, 
except  in  cases  of  actual  fraud;  and  all  persons  claiming  thereunder 
any  legal  or  equitable  interests  shall  be  entitled  to  corresponding 
priorities ;  and  no  such  person  shall  lose  any  such  priority  merely  in 
consequence  of  his  having  been  affected  with  actual  or  constructive 
notice,  except  in  cases  of  actual  fraud ;  but  nothing  in  this  section  con- 
tained shall  operate  to  confer  upon  any  person  claiming  without  valuable 
consideration  under  any  person  any  further  priority  or  protection  than 
would  belong  to  the  person  under  whom  he  claims ;  and  any  disposition 
of  land,  or  charge  on  land,  which,  if  unregistered,  would  be  fraudulent 
and  void,  shall,  notwithstanding  registration,  be  fraudulent  and  void  in 
like  manner  "  (1884  Act,  sec.  14,  the  words  in  brackets  being  added  by 
sec.  4  of  the  Yorkshire  Registries  Amendment  Act,  1885). 

Eegistration  itself  is  not  notice  of  the  instrument  or  of  the  fact  of 
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registration  (see  sec.  5  of  the  Amendment  Act  of  1885,  repealing  sec.  15 
of  the  Act  of  1884;  and  see  Dart,  Vendors  and  Purchasers,  6th  ed.,  pp. 
962,  963 ;  Bobbins,  Mortgages,  p.  1249). 

"  Actual  fraud  "  has  been  defined  to  be  "  fraud,  carrying  with  it  grave 
moral  blame,  and  not  what  has  sometimes  been  called  legal  fraud,  or 
constructive  fraud,  or  fraud  in  the  eye  of  a  Court  of  law^  or  a  Court 
of  equity"  (see  per  Stirling,  J.,  in  Battison  v.  Hohson,  [1896]  2  Ch., 
at  p.  412). 

The  priorities  given  by  the  Act  are  not  to  be  altered  in  cases  of 
actual  fraud  {Battison  v.  Hohson,  ubi  supra). 

Lien  or  Charge. — "  Where  any  lien  or  charge  on  any  lands  within  any 

of  the  three  ridings  is  claimed  in  respect  of  any  unpaid  purchase-money, 

or  by  reason  of  any  deposit  of  title-deeds,  a  memorandum  of  such  lien 

or  charge,  signed  by  the  person  against  whom  such  lien  or  charge  is 

claimed,  may  be  registered  by  any  person  claiming  to  be  interested 

therein"  ..."  and  no  such  lien  or  charge  shall  have  any  effect  or  priority  as 

against  any  assurance  for  valuable  consideration  which  may  be  registered 

nder  this  Act,  unless  and  until  a  memorandum  thereof  has  been  regis- 

red  in  accordance  with  the  provisions  of  this  section"  (1884  Act,  s.  7). 

his  section  renders  the  decision  in  Kettlewell  v.  Watson,  1884,  26  Ch.  D. 

01,  obsolete,  so  far  as  the  Yorkshire  Eegistries  are  concerned.     The 

ossible  or  contingent  lien  of  a  purchaser  is  not  within  the  section 

Rodger  v.  Harrison,  [1893]  1  Q.  B.  161,  174).     The  Act  applies  to  a 

charge  by  deposit  of  deeds  unaccompanied  by  a  memorandum  of  deposit 

{Battison  V.  Hohson,  [1896]  2  Ch.  403). 

The  following  are  summaries  of  the  effect  of  various  sections  of  the 
Acts  in  regard  to  various  points: — 

Tacking. — No  priority  or  protection  will  now  be  allowed  to  any  estate 
or  interest  in  lands  within  the  three  Ridings,  on  the  ground  of  the  same 
being  protected  by  or  tacked  to  any  legal  or  other  estate  or  interest  in 
such  lands,  except  as  against  estates  or  interests  which  existed  prior  to 
the  Act,  and  notwithstanding  that  the  person  claiming  such  priority  or 
protection  claims  as  a  purchaser  for  valuable  consideration  and  without 
notice  (1884  Act,  s.  16). 

Caveat. — A  caveat  may  be  registered  under  the  Act,  and  if,  while  it 
remains  in  force,  an  assurance  made  by  the  person  giving  it  to  the  person 
in  whose  favour  it  was  given,  or  his  heirs,  etc.,  be  registered,  such 
assurance  will  have  priority  as  from  the  registration  of  the  caveat  (The 
~  orkshire  Registries  Amendment  Act,  1885,  s.  3,  repeaHng  similar 
provisions  in  sec.  10  of  the  Act  of  1884). 

Notice  of  Will. — Notice  of  a  will,  which  a  person  interested  there- 
under is  unable  to  register  within  six  months  after  the  testator's  death, 
may  be  registered ;  and  if  the  will  is  registered  within  two  years  from 
the  death,  it  will  have  priority  as  from  the  registration  of  the  notice 
(1884  Act,  s.  11,  and  see  s.  5  (1)  (C.)). 

Affidavit  of  Intestacy. — A  person  claiming  as  heir  or  otherwise,  any 
estate  or  interest  which  might  be  defeated  by  the  will  of  a  person  whom 
he  beHeves  to  have  died  intestate,  may,  after  six  months  from  the  death 
of  such  person,  register  an  affidavit  of  intestacy,  and  any  assurance  for 
value  by  him  will  rank  prior  to  any  will  after  registered  (1884  Act, 
8.  12;  cp.  the  Vendor  and  Purchaser  Act,  1874,  s.  8,  and  Chadwick  v. 
Turner,  1866,  L.  R.  1  Ch.  310). 

Affidavit  of  Vesting.— Where  lands  have  been  vested  in  any  person 
by  Act  of  Parliament,  upon  payment  of  money  or  other  act  (other  than 
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an  assurance  or  act  which  can  be  registered  under  the  Act),  he  may- 
register  an  affidavit  of  such  vesting  (1884  Act,  s.  13). 

.  Rights  of  Purchasers,  etc. — A  person  claiming  under  a  registered 
assurance  or  will  is  entitled  to  the  same  relief  as  against  a  claim  under 
an  instrument  of  subsequent  date,  but  which  has  acquired  priority  by- 
earlier  registration,  as  the  person  through  whom  he  claims  might  have 
been  entitled  to  (1884  Act,  s.  17). 

Stamps. — The  registrar  need  not  register  any  instrument  not  duly 
stamped  (1884  Act,  s.  27 ;  and  see  the  Stamp  Act,  1891,  s.  17). 

Rectification  of  Register. — The  jurisdiction  in  this  respect  is  vested  in 
the  Chancery  Division  (1884  Act,  s.  25). 

Exceptions  from  Acts. — The  Acts  do  not  extend  to  copyhold  heredita- 
ments, nor  to  any  lease  not  exceeding  twenty-one  years,  or  any  assign- 
ment thereof,  where  accompanied  by  actual  possession  (1884  Act,  s.  28 ; 
see,  under  6  Anne,  c.  2,  s.  14,  Fury  v.  Smith,  1822,  1  Hud.  &  B.  735  ;  and 
as  to  leases  of  copyholds,  see  Dart,  6th  ed.,  p.  769) ;  nor  to  the  shares  of 
any  company  which  require  to  be  registered  in  the  company's  books  (s.  29); 
nor  to  Crown  lands  (s.  30) ;  nor  to  lands  registered  under  the  Land 
Transfer  Act,  1875  (of  which  Act,  see  s.  127),  as  amended  by  the  Land 
Transfer  Act,  1897  (see  s.  18  and  first  schedule). 

It  may  be  inferred  from  the  omission  of  any  provision  to  the  contrary 
in  the  Local  Government  Act,  1888  (such  as  s.  96  as  to  Middlesex), 
that  alterations  made  in  the  boundaries  of  the  three  Eidings  under  that 
Act  affect  the  areas  of  those  Eidings  for  the  purposes  of  the  Eegistry 
Acts. 

Rules  and  Forms. — For  these,  see  Smith  (E.  J.),  Yorkshire  Registries 
Acts,  pp.  41-72. 

County  Councils. — By  the  Local  Government  Act,  1888,  the  Eidings 
of  Yorkshire  were  constituted  separate  administrative  counties  (s.  46 
(1)  (a)) ;  and  the  powers,  duties,  and  liabilities  of  the  county  authority 
under  the  Yorkshire  Eegis tries  Act,  1884,  and  amending  Act,  were 
transferred  to  the  county  council,  and  the  expression  "  county  authority  " 
in  those  Acts  means,  as  respects  each  Eiding,  the  county  council  of  that 
Eiding  (s.  46  (4)). 

Charging  Orders. — The  Housing  of  the  Working  Classes  Act,  1890, 
s.  37,  provides  for  registration  of  charging  orders  relating  to  dwelling- 
houses  in  Yorkshire,  granted  under  sec.  36,  as  if  made  by  deed  by  the 
absolute  owner  of  the  dwelling-house. 

Transfer  to  Land  Registry. — Subject  to  the  power  of  making  regis- 
tration of  title  compulsory,  contained  in  sec.  20  of  the  Land  Transfer 
Act,  1897,  that  Act  makes  provision  (s.  23)  for  transfer  of  the  business 
of  the  local  deed  registry  in  any  of  the  three  Eidings,  by  agreement 
with  the  county  council  of  such  Eiding,  to  the  office  of  Land  Eegistry,  in 
accordance  with  the  principles  of  sees.  1,  3,  and  4  of  the  Land  Eegistry 
(Middlesex  Deeds)  Act,  1891,  which  provided  for  the  transfer  of  the 
Middlesex  registry  of  deeds  to  the  Land  Eegistry. 

Bedford  Level. 

"  The  great  level  of  the  Fens,"  within  the  counties  of  Northampton, 
Norfolk,  Suffolk,  Lincoln,  Cambridge,  and  Huntingdon,  comprising  some 
400,000  acres,  was  drained  by  Francis  and  his  son  William,  Earls  of 
Bedford,  and  their  co-adventurers  in  the  reigns  of  Charles  I.  and  Charles 
II. ;  and  by  way  of  recompense,  95,000  acres  was  allotted  to  Earl  Francis. 
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By  the  Bedford  Level  Act,  15  Cha.  ii.  c.  17,  a  company  of  conservators 
of  the  Great  Level  (commonly  called  the  Bedford  Level  Corporation) 
was  incorporated ;  and  in  order  to  give  an  increased  convenience  to  the 
owners  of  the  95,000  acres,  it  was  enacted  that  all  conveyances  by  in- 
denture of  this  portion  of  the  Great  Level,  or  any  part  thereof,  entered 
with  the  registrar  of  the  Level,  should  have  the  same  force  and  effect 
as  if  they  had  been  by  bargain  and  sale  enrolled  under  the  Statute  of 
Henry  viii. ;  and  that  no  lease,  grant,  or  conveyance  of,  or  charge  out 
of,  or  upon  the  95,000  acres,  or  any  part  thereof,  except  leases  for  seven 
years  or  under  in  possession,  should  be  of  force,  but  from  the  date  of 
registration ;  and  that  the  entry  of  registration,  indorsed  by  the  registrar, 
should  be  as  effectual  in  law  as  if  the  original  book  of  entries  were  pro- 
duced at  any  trial.  But  conveyances  of  part  of  the  95,000  acres,  though 
unregistered,  were  held  to  be  valid  for  all  purposes,  except  for  entitling 
the  grantees  to  the  privileges  conferred  by  the  Act  on  the  owners  of 
lands  within  the  Level,  and  for  the  other  purposes  of,  the  Act  (  Willis  v. 
Brown,  1839,  10  Sim.  127;  59  E.  E.  561).  Eor  other  cases  on  the  Act, 
see  Elphinstone  and  Clark,  Searches,  p.  146.  The  office  for  this  registry, 
called  the  "  Fen  Office,"  is  at  Ely. 

Exemptions  from  the  jurisdiction  of  the  corporation,  and  from  regis- 
tration, have  been  made  by  the  North  Level  Act,  1857,  20  &  21  Vict. 
c.  cix.,  and  by  the  Middle  Level  Act,  1862,  25  &  26  Yict.  c.  clxxxviii. 

[Authorities.  —  Sugden,  Vendors  and  Purchasers,  14th  ed. ;  Dart, 
Vendors  and  Purchasers,  6th  ed. ;  Brickdale,  Registration  of  Deeds  in 
Middlesex ;  Smith  (E.  J.),  Yorkshire  Registries  Acts  ;  Elphinstone  and 
Clark,  Searches,  1889  ;  Bobbins,  Laiu  of  Mortgages.'] 

Registration  of  Designs.— See  Designs. 

Registration  of  Title. — Voluntary  systems  of  registration 
of  title  were  introduced  by  the  Land  Eegisfcry  Act,  1862,  25  &  26  Vict. 
c.  53  (Lord  Westbury's  Act),  and  the  Land  Transfer  Act,  1875,  38  &  39 
Vict.  c.  87  (Lord  Cairns'  Act).  By  sec.  125  of  the  Act  of  1875,  all  new 
registrations  under  the  Act  of  1862  were  prohibited,  and  the  earlier 
system  is  now  in  operation  only  as  regards  land  registered  prior  to 
1876.  The  system  of  registration  established  by  the  Act  of  1875  has 
been  amended  by  the  Land  Transfer  Act,  1897,  60  &  61  Vict.  c.  65,  and 
at  the  same  time  provision  has  been  made  for  rendering  it  by  degrees 
compulsory  throughout  England  and  Wales. 

The  general  scheme  of  the  Act  of  1875,  as  amended  by  the  Act 
of  1897,  is  to  enable  any  landowner,  or  person  having  a  power  of 
selling  land  (including  a  mortgage),  who  wishes  to  do  so  to  apply  to  be 
registered  as  proprietor  with  an  "absolute"  or  a  "possessory"  title — 
to  which  the  rules  of  1903  have  added  a  further  variety  called  "good 
leasehold  "  title.  The  Acts  do  not  apply  to  copyholds,  but  they  include 
leaseholds  for  over  twenty-one  years,  or  for  life.  In  the  county  of 
London  every  purchaser  on  sale  of  freehold  is  obliged  to  register  a 
possessory  title  on  pain  of  losing  the  legal  estate.  The  same  rule 
applies  to  new  leases  and  sales  of  leases  of  more  than  forty  years,  or 
two  lives.  Absolute  title  sets  all  questions  at  rest  for  good,  but  in  order 
to  obtain  it  the  title  must  be  submitted  to  the  registrar.  This  is  now 
a  simple  and  inexpensive  process,  costing,  in  cases  not  exceeding  £1000, 
only  £2  additional  fee,  which  includes  all  expenses  except  the  applicant's 
solicitor's  charges.     Possessory  title  prevents  any  questions  arising  for 
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the  future,  but  has  no  retrospective  effect.  It  is  very  easily  obtained, 
and  in  course  of  time  will  ripen  into  a  practically  absolute  title — that 
is  to  say  as  soon  as  purchasers  no  longer  care  to  investigate  matters 
prior  to  the  first  entry  on  the  register.  "Good  leasehold"  title  is  an 
absolute  title  to  a  lease,  excepting  only  the  lessor's  title  to  grant  the 
lease,  but  as  purchasers  cannot  inquire  into  that,  it  is  as  good  for 
practical  purposes  as  an  absolute  title. 

A  registered  proprietor,  subject  as  above,  is  given  an  estate  in  fee 
simple  in  the  land,  and  certain  definite  statutory  powers  of  transferring 
and  charging  it.  These  powers  are  quite  independent  of  his  other  legal 
or  equitable  rights,  and  flow  from  his  statutory  position  as  registered 
proprietor  only.  A  purchaser  or  mortgagee  from  the  proprietor,  who 
registers  himself  as  such,  succeeds,  ipso  facto,  to  the  rights  and  powers 
conferred  by  the  Acts,  quite  independently  of  any  flaw  in  the  anterior 
title.  Thus  private  investigation  of  title,  with  its  attendant  delay, 
uncertainty,  and  suspense,  is  entirely  done  away  with,  and  in  all 
ordinary  cases  the  transfer  of  land  is  made  as  simple  and  easy  (so  far 
as  legal  formalities  are  concerned)  as  transfers  of  stocks,  shares,  and 
ships.  Special  provision  is  made,  of  course,  for  settled  land,  for  leasing, 
for  transmissions  on  death  or  bankruptcy,  for  various  minor  burdens 
attaching  to  land  without  special  mention,  for  death  duties,  etc.  Land 
registered  under  the  Acts  is  thereby  exempted  from  the  jurisdiction 
of  the  Middlesex  and  Yorkshire  Registry  Acts.  The  Land  Charges 
Acts  also  have  no  application  to  registered  land,  and,  in  effect,  no 
searches  anywhere  but  in  the  Land  Registry  need  be  made  on  dealings 
with  registered  land — except,  of  course,  as  regards  possessory  title,  and 
then  only  as  to  the  period  anterior  to  registration. 

Under  sec.  20  of  the  Act  of  1897,  the  King  may,  by  Order  in 
Council,  declare  that  as  regards  any  county  or  part  of  a  county 
mentioned  in  the  order  registration  of  title  to  land  shall  be  com- 
pulsory on  sale,  and  thereafter  a  purchaser  will  not  acquire  the  legal 
estate  in  any  freehold  land  until  he  is  registered  as  proprietor.  Rules 
may  be  made  for  extending  compulsory  registration  to  the  grant  of 
leases  and  dealings  with  leasehold  land  (s.  22  (6)  {g)).  This  has  been 
done  (see  rr.  68-70  of  1903  repeating  rr.  58-60  of  1898)  as  to  leases 
having  forty  years  to  run  or  two  lives  to  fall  in.  There  are  provisions 
requiring  the  invitation  of  a  county  council  for  the  extension  of  com- 
pulsory registration  beyond  the  first  county  (s.  20,  subs.  8).  The  first 
order  made  by  the  Privy  Council  is  dated  July  18,  1898,  and  under  this 
and  subsequent  postponing  orders  compulsory  registration  was  gradually 
applied  to  the  whole  county  of  London  on  various  dates  from  January  1, 
1899,  to  July  1,  1902. 

The  registry  is  in  Lincoln's  Inn  Fields  (last  house,  eastward,  on  the 
south  side).  The  Acts  provide  for  provincial  offices,  as  soon  as  they  are 
required  to  be  established. 

The  Acts  of  1875  and  1897  are  supplemented  by  rules  made  by  the 
Lord  Chancellor,  with  the  advice  of  the  registrar,  a  judge  of  the  Chancery 
Division,  and  three  other  persons  chosen  respectively  by  the  General 
Council  of  the  Bar,  the  Board  of  Agriculture,  and  the  Council  of  the 
Incorporated  Law  Society  (Act  of  1875,  s.  Ill;  Act  of  1897,  s.  22  (2)). 

The  rules  now  in  force  are  the  Land  Transfer  Rules,  1903  (which 
rescinded  all  previous  Rules),  and  the  Land  Transfer  Rules,  1907, 
amending  those  of  1903  in  a  few  particulars.  The  chief  provisions  of 
the  Rules  of  1903  are  as  follows : — 
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The  register  consists  of  three  portions;  the  property  register,  the 
proprietorship  register,  and  the  charges  register.  In  the  case  of 
corporeal  hereditaments,  a  plan  of  the  land  must  be  filed  in  the 
registry.  The  title  to  each  registered  property  bears  a  distinguishing 
number  (r.  2).  The  property  register  gives  the  description  of  the  land 
(r.  3);  the  proprietorship  register  states  whether  the  title  is  absolute, 
qualified,  or  possessory,  and  specifies  the  proprietor  of  the  land,  and 
contains  any  cautions,  inhibitions,  and  restrictions  affecting  his  right 
of  disposition  (r.  6) ;  and  the  charges  register  shows  the  incumbrances 
on  the  land  (r.  7).  Easements,  rights  to  2^'i^ofits  a  prendre,  and  conditions 
and  covenants  existing  for  the  benefit  of  the  land,  are  entered  in  the 
property  register  (r.  3) ;  covenants,  conditions,  and  other  rights  adversely 
affecting  the  land,  in  the  charges  register  (r.  7).  An  index  map,  kept 
in  the  registry,  and  open  to  public  inspection,  shows  by  a  tint  of  colour 
the  position  and  extent  of  every  registered  property  (rr.  12,  14). 

An  application  for  registration  with  a  possessory  title  must  be 
accompanied  by  either — {a)  a  deed  or  other  document  conferring  on 
the  applicant  a  title  under  which  an  application  for  registration  as 
first   proprietor  can  be  made,  or  (b)  a  statutory  declaration  by  the 

I  applicant  or  his  solicitor  that  the  applicant  is  in  possession,  and  is 
entitled  in  fee  simple  for  his  own  benefit  (or  otherwise).  The  appli- 
cation must  contain  or  be  accompanied  by  sufficient  particulars  to 
enable  the  land  to  be  identified  on  the  Ordnance  Map.  The  applica- 
tion must  in  any  case  include  the  latest  document  of  title  (if  any)  in 
the  possession  or  under  the  control  of  the  applicant  (r.  18).  The 
application  need  not  state  whether  the  property  is  subject  to  incum- 
brances, but  a  statement  of  incumbrances  may  be  sent  in,  and  they  will 
then  be  referred  to  in  the  charges  register  (r.  19). 
This  statement  is  not  often  made  in  practice,  though  it  would  seem 
a  useful  thing  to  make  one ;  if  made,  it  should  contain  a  full  statement 
of  the  title,  so  that  after  a  certain  number  of  years  contracts  of  sale  may 
stipulate  that  the  declaration  shall  form  the  root  of  title  (see  42  Sol. 
Journ.,  p.  505).  Eegistration  with  a  possessory  title  does  not  affect 
or  prejudice  the  enforcement  of  any  estate,  right,  or  interest  adverse  to 
the  title  of  the  first  registered  proprietor,  and  subsisting  or  capable  of 
arising  at  the  time  of  registration,  but  otherwise  it  has  the  same  effect 
as  registration  with  an  absolute  title  (Act  of  1875,  s.  8).     On  regis- 

►    tration  with  a  possessory  title,  the  title  is  not  investigated  by  the 
registrar. 

Upon  an  application  for  registration  with  an  absolute  title,  the  title 
is  examined  by  or  under  the  superintendence  of  the  registrar,  and  the 
registrar  may  refer  the  title  to  one  of  the  examiners  of  title  (rr.  36, 313). 
Kule  36  also  provides  special  facilities  where  the  title  has  been  registered 
for  six  years  as  possessory,  and  the  first  proprietor  was  a  purchaser  on 
sale.  The  fee  orders  also  (Fee  Kule  7)  provide  in  effect  that  on  a 
possessory  registration,  or  on  a  transfer  on  sale  of  a  possessory  title, 
an  absolute  title  can  be  obtained  for  a  very  trifling  addition  to  the 
fee — in  districts  where  registration  is  compulsory.  The  application 
will  be  advertised,  and,  if  any  objection  is  lodged,  the  title  will  not 
be  registered  as  absolute  until  the  objection  has  been  withdrawn  or 
disposed  of  (rr.  37-44).  Where  there  is  a  blot  upon  the  title,  the 
registrar  may,  at  the  request  in  writing  of  the  applicant,  register  it 
as  a  qualified  title  (r.  49).  The  registration  of  land  with  an  absolute 
title  is  further  facilitated  by  the  provision  of  sec.  17  of  the  Act  of  1875 
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that  the  registrar  may  accept  for  registration  as  absolute  a  good  holding 
title.  This,  as  well  as  the  provisions  for  indemnity  against  the  conse- 
quences of  mistake  in  the  register  contained  in  the  Act  of  1897,  have 
rendered  the  acquisition  of  an  absolute  title  a  perfectly  simple  and 
easy  matter  to  any  w^ell-ad vised  purchaser  who  buys  under  tolerable 
conditions. 

Orders  in  Council  which  make  registration  compulsory  on  sales  of 
freehold  land  are  to  apply  to  sales  of  leasehold  lands  where  the  lease 
or  underlease  has  at  least  forty  years  to  run,  or  two  lives  yet  to  fall  in, 
and  to  grants  of  leases  or  underleases  for  terms  of  forty  years  or  more, 
or  for  two  or  more  lives  (rr.  68-70) ;  and  the  rules  provide  for  the  regis- 
tration of  leasehold  land  with  an  absolute,  qualified,  or  possessory  title 
(rr.  52-59).  It  should  be  noticed  that  several  of  the  sections  of  the  Act 
of  1875  relating  to  leasehold  land  are  repealed  by  the  rules  (r.  67)  under 
a  special  power  conferred  by  the  Act  of  1897,  s.  20,  subs.  (6),  para.  (6). 
Where  the  lease  contains  a  prohibition  against  alienation  without  licence, 
the  registration  will  contain  a  special  note  adapted  to  the  circumstances. 
Where  the  lessor's  title  is  not  comprised  in  the  registration,  but  the  title 
is  otherwise  absolute,  it  is  called  "good  leasehold  "  title  (rr.  52,  56).  All 
leases  registered  in  the  name  of  the  first  lessee  can  be  thus  entered  on 
a  statement  that  the  lessee  has  not  dealt  with  the  lease.  Such  leases 
are  practically  absolute  titles  from  the  commencement. 

The  case  of  a  transfer  or  charge  on  land  immediately  after  convey- 
ance, and  before  registration,  presented  some  difficulty,  which  is  disposed 
of  by  rule  96.  The  effect  of  this  is  that  such  a  disposition  must  be  made 
in  the  form  prescribed  for  transfers  and  charges  of  registered  land,  and, 
when  completed  by  registration,  takes  effect  as  if  the  land  had  been 
registered  when  it  was  executed. 

Transfers  and  charges  and  transfers  of  charges,  in  exercise  of  the 
statutory  powers  of  the  proprietor,  are  effected  by  executing  deeds  in 
short  prescribed  forms,  the  use  of  which  is  obligatory  in  all  cases  to 
which  they  can  be  applied  (r.  97).  But  there  is  a  liberty  to  alter  and 
add  to  the  forms,  which  is  very  widely  construed  in  practice.  In  fact, 
provided  the  prescribed  forms  are  incorporated  in  the  deed,  almost  any 
variations  and  additions  are  permitted,  and  it  is  hardly  ever  necessary 
to  execute  any  other  instrument  (see  generally  as  to  forms  and  execu- 
tion and  attestation,  rr.  97-110).  Eegistration  is  effected  by  merely 
delivering  the  instrument  at  the  registry,  with  the  fee  (for  which  a 
cheque  is  receivable)  and  the  land  certificate,  at  the  registry.  Priority 
is  decided  by  order  of  registration.  In  a  few  days  the  land  certificate 
is  returned  by  registered  post,  indorsed  with  the  alteration  in  the 
register.  The  instrument  is  kept  in  the  registry  (rr.  111-122).  See 
further  as  to  transfers,  rules  126-157;  as  to  charges,  and  transfers,  altera- 
tions, and  discharges  of  charges,  rules  158-174. 

Where  part  only  of  the  land  comprised  in  a  title  is  the  subject  of  a 
transfer  or  charge,  such  part  must  usually  be  identified  by  a  plan  (rr.  127, 
162).  Upon  registration  a  land  certificate  is  delivered  to  the  registered 
proprietor,  and,  under  sec.  8  of  the  Act  of  1897,  must  be  produced  upon 
entry  in  the  register  of  every  disposition  {i.e.  transfer  or  charge)  or  trans- 
mission on  death  or  bankruptcy,  of  the  registered  land.  A  lien  can  be 
effectually  created  by  deposit  of  the  certificate  (Act  of  1897,  s.  8,  subs.  6). 
Notice  of  deposit  can  be  given  to  the  registrar,  and  the  entry  of  the 
notice  in  the  charges  register  will  operate  as  the  lodgment  of  a  caution 
(r.  243). 
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Transmission  on  the  death  of  a  registered  proprietor  is  registered  by 
delivering  at  the  registry  the  probate  or  letters  of  administration  (r.  183) 
or,  if  a  dealing  takes  place  before  the  transmission  is  registered,  the 
grantee  may  apply  for  registration,  producing  the  same  evidence,  plus 
the  instrument  of  transfer  or  charge  executed  by  the  personal  repre- 
sentative (r.  185).  In  the  latter  case  death  duties  are  inquired  after  by 
the  registrar,  and,  if  not  paid,  a  note  of  liability  is  entered.  On  bank- 
ruptcy or  liquidation,  there  are  rules  enabling  the  official  receiver  or 
the  trustee  to  be  registered  as  proprietor,  provisions  are  also  made  as 
to  liquidation  of  a  company  (rr.  193-200). 

The  granting  of  leases  is  not  among  the  statutory  powers  of  the 
proprietor,  but  notice  of  a  lease  can  be  registered  by  delivery  at  the 
registry  of  the  original  lease,  or  counterpart,  with  a  written  application 
for  registration,  and  the  consent  of  the  proprietor  to  the  entry.  Except 
where  it  is  a  security  for  money  (r.  202)  the  land  certificate  need  not 
be  produced,  though  its  production  for  indorsement  is  advisable.  Where 
only  part  of  the  land  is  affected,  there  must  be  a  plan  (rr.  201-206). 

A  person  interested  in  registered  land  or  in  a  registered  charge, 
whether  under  an  unregistered  instrument,  or  as  a  judgment  creditor, 
or  otherwise,  may  lodge  a  caution  with  the  registrar  to  the  effect  that 
no  dealing  with  the  land  or  charge  be  had  until  notice  has  been  served 
on  the  cautioner  (Act  of  1875,  s.  53).  When  a  caution  has  been  lodged 
the  cautioner  is  entitled  to  have  served  upon  him  by  the  registrar  notice 
of  proposed  dealings  with  the  land  or  charge,  and  for  fourteen  days 
after  service  of  such  notice,  or  such  other  period  (not  being  less  than 
seven  days)  as  the  registrar  may,  under  special  circumstances,  direct 
(r.  229),  no  dealing  with  the  land  or  charge  will  be  registered  (s.  54). 
If  the  cautioner  takes  no  further  steps  during  that  time  the  caution 
expires.  If  he  wishes  the  registration  further  delayed  he  must  give 
sufficient  security  to  indemnify  all  parties  against  the  consequences  of 
delay  (s.  55).  He  is  also  liable  to  make  compensation  if  the  caution 
was  lodged  without  reasonable  cause  (s.  56).  The  first  schedule  to  the 
rules  provides  forms  for  use  in  connection  with  cautions  (see  also  gener- 
ally as  to  cautions,  rr.  226-233).  Dealings  with  any  registered  land  or 
charge  may  also  be  restrained  by  an  inhibition  to  be  issued  by  the 
Court,  or,  subject  to  an  appeal  to  the  Court,  by  the  registrar  (s.  57) ; 
and  restrictions  against  transfer  may  be  placed  upon  the  register  at 
the  request  of  the  proprietor  (s.  58). 

The  Ordnance  Map  is  to  be  the  basis  of  all  registered  descriptions 
of  land  (r.  269,  as  amended  in  1907),  and  plans  are  not  to  be  accepted 
for  registration  until  approved  by  an  officer  of  the  registry,  or  a 
person  authorised  by  the  registrar  for  the  purpose  (r.  276).  Verbal 
particulars  may,  subject  to  the  approval  of  the  registrar,  be  added 
(r.  278),  but  where  any  conflict  arises  between  verbal  particulars  and 
a  plan,  the  plan  is  to  prevail,  unless  the  registrar  otherwise  directs 
(r.  282).  In  all  mere  formal  matters  the  decision  of  the  registrar  will 
be  final,  unless  the  registrar  or  the  Court  gives  leave  to  appeal ;  in  other 
cases,  questions  upon  applications  as  to  registration,  and  certain  other 
specified  matters,  will  be  determined  by  the  registrar,  subject  to  appeal 
to  the  Court;  but  the  registrar  may,  if  he  thinks  fit,  refer  the  question 
at  once  to  the  Court,  without  deciding  it  himself  (rr.  296,  297).  Subject 
to  the  provisions  of  these  two  rules,  any  person  aggrieved  by  an  order 
or  decision  of  the  registrar  may  appeal  to  the  Court  (rr.  298-312). 

The  register  is  strictly  private.  It  can  only  be  inspected  by  the 
VOL.  XII.  35 
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registered  proprietor  or  his  solicitor,  or  with  their  authority  in  writing ; 
such  authority  should  always  be  obtained  on  signing  the  contract.  Any 
person  authorised  to  inspect  can  also  apply  for  official  copies  and  for 
official  searches,  even  by  telegraph.  Special  provision  is  made  for  other 
persons  under  special  circumstances  (see  rr.  284-295). 

Provision  for  indemnity  against  the  consequences  of  error  or  omission 
in  the  register,  or  of  entries  made  or  procured  by  fraud  or  mistake,  is 
made  by  sec.  7  of  the  Act  of  1897.  For  the  purpose  of  providing 
indemnity,  an  insurance  fund  is  to  be  raised  by  setting  apart  at  the 
end  of  each  financial  year  such  portion  of  the  receipts  from  fees  taken 
in  the  land  registry  as  the  Lord  Chancellor  and  the  Treasury  shall  by 
order  determine  (s.  21).  A  scale  of  fees  to  be  taken  for  possessory 
registration,  and  for  charges  and  transfers,  in  districts  where  registra- 
tion is  compulsory,  is  given  in  Sched.  II.  to  the  Act  of  1897 ;  but  it  is 
subject  to  alteration  under  sec.  112  of  the  Act  of  1875.  Sec.  22  (4)  of 
the  Act  of  1897  contains  the  general  instruction  that  the  fees  are  to  be 
arranged  from  time  to  time  so  as  to  produce  an  annual  amount  sufficient 
to  cover  the  expenses  of  the  land  registry  (including  the  annual  contri- 
bution to  the  insurance  fund),  and  no  more. 

Rules  334-336  contain  provisions  as  to  solicitor's  costs  for  first  regis- 
tration of  land  and  in  dealings  with  registered  land.  The  effect  of  these 
is,  broadly  speaking,  as  follows : — First  registration  with  absolute  title, 
where  the  title  has  been  lately  investigated  by  the  same  solicitor  on  a 
dealing  for  value — item  costs.  Where  it  has  not  been  so  investigated, 
the  usual  1882  scale.  Possessory  title,  where  the  same  solicitor  has 
acted  on  a  purchase — or  grant  of  the  lease — £1,  Is.  per  £1000  up  to 
£10,  10s.  Transfers  and  charges  of  possessory  title — item  costs.  Ditto 
of  absolute  title,  or  where,  though  possessory,  no  investigation  is  made 
outside  the  register,  the  scale  given  in  Part  II.  of  the  second  schedule 
to  the  Rules. 

The  fees  payable  on  first  registration  with  possessory  title  and  on 
transfers  and  charges  of  registered  land  are  Is.  6d.  per  £25  up  to  £1000. 
After  that  they  proceed  on  a  sliding  scale,  which  is  one-fifth  of  the 
solicitor's  remuneration  scale  of  1882  for  sales,  except  that  it  stops  at  a 
maximum  of  £25.  There  are  no  fees  for  ordinary  searches,  or  for  dis- 
charge of  incumbrances.  Absolute  titles  are  best  applied  for  when 
a  possessory  title  is  being  registered  or  dealt  with,  when  a  very  slight 
additional  fee  (£2  only  up  to  £1000  value),  and  sometimes  no  additional 
fee  at  all,  will  cover  all  costs  in  the  registry.  For  other  fees,  see  the  Fee 
Order  of  1903.  Fees  are  paid  in  impressed  stamps,  which  can  be  pro- 
cured at  the  registry,  and  can  be  paid  for  by  cheque  as  well  as  by 
cash. 

For  a  general  review  of  the  history  of  the  Acts,  etc.,  that  have  led 
up  to  the  present  state  of  the  law,  see  Land  Transfer. 

Registration  of  Voters. 
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The  Registration  Acts  and  Orders.— The  system  of  registration 
of  parliamentary  electors  dates  from  1832.  The  Representation  of  the 
People  Act,  1832,  2  &  3  Will.  iv.  c.  45,  which  greatly  extended  the 
franchise  (see  Franchise  (Electoral))  made  it  essential  that  there 
should  be  some  system  of  registering  the  voters  who  were  entitled  to 
the  franchise,  and  of  revising  the  lists  of  such  voters  from  time  to  time. 

The  provisions  of  the  Act  of  1832  with  regard  to  the  registration  of 
voters  were  superseded  by  the  Parliamentary  Voters  Eegistration  Act, 
1843,  6  &  7  Vict.  c.  18,  which,  with  later  Acts,  has  amended  the  law 
.and.  made  elaborate  provision  for  the  registration  of  persons  entitled  to 
vote  in  the  election  of  members  of  Parliament,  and  for  the  annual 
revision  of  the  registers. 

The  law  relating  to  the  registration  of  county  voters  under  the  Act 
•of  1843  was  amended  by  the  County  Voters  Eegistration  Act,  1865,  28 
.&  29  Vict.  c.  36. 

The  Kepresentation  of  the  People  Act,  1867,  30  &  31  Vict.  c.  102,  by 
introducing  new  franchises,  involved  certain  changes  and  amendments  in 
the  law  as  to  registration,  which  were  effected  partly  by  that  Act  and 
partly  by  the  Parliamentary  Electors  Eegistration  Act,  1868,  31  &  32 
Vict.  c.  58.  The  law  relating  to  the  registration  of  voters  in  parlia- 
mentary boroughs,  and  the  enrolment  of  burgesses  in  municipal  boroughs, 
which  was  extended  to  county  voters  in  1885,  was  further  amended  by 
the  Parliamentary  and  Municipal  Eegistration  Act,  1878,  41  &  42  Vict, 
c.  26.  The  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  also 
regulates  the  registration  in  municipal  boroughs.  (As  to  municipal 
registration  in  the  City  of  London,  see  the  City  of  London  Elections  Act, 
1849,  12  &  13  Vict.  c.  xciv.,  and  the  City  of  London  Municipal  Elections 
Amendment  Act,  1867,  30  Vict.  c.  i. 

The  wide  extension  of  the  franchise  by  the  Eepresentation  of  the 
People  Act,  1884,  48  &  49  Vict.  c.  3,  and  the  assimilation  by  that  Act  of 
the  occupation  franchises  in  counties  and  boroughs  (see  Franchise 
{Electoral))  necessitated  the  passing  of  the  Eegistration  Act,  1885, 
48  &  49  Vict.  c.  15,  by  which  the  registration  law  applicable  to  those 
franchises  in  counties  and  boroughs  was  assimilated. 

In  1888,  when  the  institution  of  County  Councils  was  in  contempla- 
tion, it  became  necessary  to  provide  for  the  registration  of  electors  for 
the  purposes  of  local  government.  This  was  done  by  the  County  Electors 
Act,  1888,  51  &  52  Vict.  c.  10. 
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The  Registration  of  Electors  Act,  1891,  54  &  55  Vict.  c.  18,  removed 
certain  doubts  which  had  arisen  under  the  earlier  Acts  as  to  the  defray- 
ment of  registration  expenses. 

The  various  statutes  relating  to  the  registration  of  voters  are  collec- 
tively termed  the  Registration  of  Electors  Acts,  1843  to  1891  (see  54  & 
55  Vict.  c.  18,  s.  1). 

The  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  which  estab- 
lished parochial  government  in  all  rural  parishes,  rendered  necessary  the 
formation  of  a  register  of  parochial  electors,  and  this  was  provided  for 
by  the  provisions  of  that  Act  (see  s.  44 ;  see  also  post,  under  the  head 
Parochial  Electors  List). 

The  Registration  Order,  1895,  which  is  an  Order  in  Council  issued 
under  the  authority  of  the  Local  Government  Act,  1888,  s.  76  (7), 
contains  the  form  of  instructions,  precepts,  notices,  and  forms  under  the 
Registration  of  Electors  Acts  which  are  in  present  use. 

The  Registration  Order,  1907,  which  contains  amended  instructions, 
was  issued  in  consequence  of  a  recent  decision  with  respect  to  "  latch- 
key "  voters  {Kent  v.  Fittall,  [1906]  1  K.  B.  60 ;  see  also  the  article 
Franchise).  Registration  of  electors  in  the  metropolitan  boroughs  of 
the  county  of  London  is  regulated  by  the  London  Registration  Order  in 
Council,  1901,  which  was  made  under  the  powers  conferred  by  sec.  27 
of  the  London  Government  Act,  1899,  for  the  purpose  of  adapting  the 
enactments  relating  to  registration  of  electors  to  the  provisions  of  that 
Act  with  respect  to  the  powers  and  duties  of  the  town-clerk  and  over- 
seers, and,  in  particular,  for  applying,  so  far  as  appeared  necessary,  the 
law  regulating  the  registration  of  electors  in  a  municipal  borough 
outside  London. 

A  statute  consolidating  the  complicated  legislation  upon  the  subject,. 
and  so  far  as  possible  incorporating  the  effect  of  the  numerous  decisions 
would  be  of  considerable  utility,  and  would  tend  to  facilitate  the  appre- 
hension of  the  law.  The  enactment  of  a  uniform  system  of  electoral 
registration,  and  a  system  simple  in  detail,  would  be  of  even  greater 
utility  and  of  more  permanent  value.  Nor  should  such  an  enactment 
be  difficult  of  achievement. 

As  to  the  various  qualifications  which  entitle  a  person  of  full  age  and 
under  no  legal  incapacity  to  be  registered  as  a  voter,  see  the  article 
Franchise.  It  must  be  recollected  that  a  person  who  is  subject  to  any 
legal  incapacity  has  no  right  to  be  registered  as  a  voter  (see  Representa- 
tion of  the  People  Act,  1884,  s.  10  ;  see  also  Representation  of  the  People 
Act,  1832,  ss.  19,  20,  27  ;  Representation  of  the  People  Act,  1867,  ss.  3-6; 
and  see  post,  under  the  head  How  far  Register  Conclusive  as  to  the  Bight 
to  Vote). 

General  View  of  Present  System  of  Registration. — Parlia- 
mentary, Municipal,  and  Coionty  Council. — Shortly  stated,  the  registra- 
tion of  voters  for  Parliamentary,  Municipal,  and  County  Council 
Elections  under  the  present  system  is  effected  in  the  following  manner : — 
The  Clerk  of  the  County  Council  in  a  County,  the  Town  Clerk  in  a 
municipal  borough,  the  Returning  Officer  in  a  parliamentary  borough, 
the  Secondaries  in  the  City  of  London,  send  to  the  Overseers  of  the  Poor 
of  each  parish  and  township  within  the  county  or  borough  respectively, 
on  or  within  seven  days  of  the  15th  April  in  each  year,  precepts  con- 
taining instructions  to  make  out  lists  of  voters  within  their  respective^ 
areas. 
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Acting  in  accordance  with  these  precepts,  the  Overseers  make  out 
the  list  of  voters  according  to  their  different  qualifications.  On  the  1st 
of  August  they  publish  lists  of  ownership  electors,  occupation  electors, 
lodgers  who  have  been  previously  registered,  and  ownership  claimants. 
On  the  25  th  of  August  they  publish  lists  of  claimants  for  registration  as 
occupation  electors,  and  lodgers  claiming  to  be  registered  for  the  first 
time  or  under  a  new  qualification,  and  lists  of  objections  made  with 
regard  to  the  qualification  of  persons  on  the  lists  published  on  the  1st 
of  August.  Copies  of  these  lists  are  sent  to  the  Clerk  of  the  County 
Council,  and  in  a  borough  to  the  Town  Clerk  also.  With  regard  to 
claimants  on  the  lists  published  on  25th  of  August,  objections  may  be 
made  at  the  Revising  Barrister's  Court  after  written  notice  to  him.  The 
revision  of  the  lists  is  the  duty  of  Revising  Barristers,  who,  for  that 
purpose,  hold  their  Courts  at  some  date  between  8th  September  and 
12th  October,  and  decide  the  validity  of  the  claims  and  objections.  In 
certain  cases,  also,  they  erase  names  from  the  lists  and  make  alterations 
in  the  entries  without  any  objection  having  been  made.  They  sign  the 
revised  lists  and  initial  any  alterations. 

After  the  revision  the  revised  lists  of  electors  are  returned  by  the 
Revising  Barristers  to  the  Clerk  of  the  County  Council  or  Town  Clerk. 
The  lists  are  then  arranged  in  order  and  printed  in  a  book,  and  are 
kept  in  the  custody  of  the  Clerk  of  the  County  Council  in  counties, 
or  of  the  Town  Clerk  in  boroughs.  These  revised  lists  as  printed 
constitute  the  register  of  electors  for  parliamentary  elections  and  the 
register  of  county  electors,  and  where  the  revision  has  been  in  a  muni- 
cipal borough,  the  burgess  roll  for  the  ensuing  year.  The  portions  of 
the  lists  which  relate  to  municipal  and  County  Council  electors  are 
copied,  and  the  copies  kept  by  the  Town  Clerks  of  the  various  boroughs. 

Parochial  Electors  List. — The  local  government  register  of  electors 
and  the  parliamentary  register  of  electors,  so  far  as  they  relate  to  a 
parish,  together  form  the  register  of  the  parochial  electors  of  the 
parish  (see  the  Local  Government  Act,  1894,  s.  44  (1)).  The  local 
government  register  of  electors  means,  as  respects  an  administrative 
county  in  England  or  Wales  other  than  a  county  borough,  the  county 
register,  and  as  respects  a  county  borough  or  other  municipal  borough, 
the  burgess  roll  (see  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63). 
Where  the  parish  is  in  a  parliamentary  borough  such  portion  of  the 
parliamentary  register  of  electors  for  the  county  as  contains  the  names 
of  persons  registered  in  respect  of  the  ownership  of  any  property  in 
the  parish  is  to  be  deemed  to  form  part  of  the  parliamentary  register 
of  electors  for  the  parish  (see  Local  Government  Act,  1894,  s.  44  (2)). 

The  expression  "  parochial  elector "  when  used  with  reference  to  a 
parish  in  an  urban  district,  or  in  the  City  of  London  or  any  county 
borough,  means  any  person  who  would  be  a  parochial  elector  of  the 
parish  if  it  were  a  rural  parish  {ibid.,  s.  75  (2)). 

It  is  expressly  provided  by  the  Local  Government  Act,  1894,  that 
any  person  whose  name  is  not  in  the  register  of  the  parochial  electors 
of  the  parish  shall  not  be  entitled  to  vote  as  a  parochial  elector,  and 
any  person  whose  name  is  in  that  register  shall  be  entitled  to  vote 
as  a  parochial  elector,  unless  prohibited  from  voting  by  that  Act  or  by 
any  other  Act  of  Parliament  (see  s.  44  (1)). 

How  far  Register  Conclusive  as  to  Eight  to  Vote.— The  registration 
of  the  name  of  a  voter  on  the  register  is  a  condition  precedent  to  the 
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exercise  of  his  right  of  voting.  A  person  is  not  entitled  to  vote  unless 
his  name  is  on  the  register  of  voters  for  the  time  being  in  force,  and 
as  a  general  rule  every  person  whose  name  is  on  the  register  is  entitled 
to  vote  (see  Ballot  Act,  1872,  s.  7 ;  see  also  Ballot).  But  the  fact  of  a 
person's  name  being  on  the  register  does  not  entitle  him  to  vote  if  he  is 
prohibited  from  voting  by  any  statute  or  by  the  common  law  of  Parlia- 
ment {ibid.).  A  person,  therefore,  who  is  subject  to  some  inherent 
disability  at  common  law  or  by  statute,  such,  for  example,  as  peerage, 
infancy,  felony,  etc.,  is  not  entitled  to  vote  even  though  his  name 
may  appear  on  the  register.  The  vote  of  such  a  person  should  be 
rejected  by  the  returning  officer,  and  if  accepted  by  him  would,  on 
an  election  petition  being  presented,  be  struck  off  on  a  scrutiny  (see 
Scrutiny).  As  to  the  common  law  and  statutory  disqualifications  for 
voting,  see  the  article  Franchise  (Electoral). 

In  other  respects,  however,  the  register  is  conclusive  as  to  the  right 
of  the  persons  whose  names  appear  on  it  to  vote.  In  the  case,  therefore, 
of  the  existence  of  a  disqualification  by  reason  of  the  receipt  of  parochial 
relief  or  other  alms  since  the  date  of  the  register,  non-residence  within 
the  prescribed  distance  of  the  borough,  non-occupation,  insufficient 
qualification,  or  the  like,  which  at  the  revision  would  have  been  good 
grounds  for  objection,  the  register  is  conclusive,  and  the  vote  could 
not  be  struck  off  on  a  scrutiny  (see  Stowe  v.  Joliffe,  1874,  L.  R.  9  C.  P. 
734;  Hayward  v.  Scott,  1879,  5  C.  P.  D.  231 ;  see  also  Scrutiny). 

Registration  Officials. — The  executive  duties  with  regard  to  pre- 
paration for  the  annual  revision  of  the  register  of  voters  by  the  Revising 
Barrister  are  performed  by  the  Clerk  of  the  Peace,  who  is  now  the  Clerk 
of  the  County  Council  in  a  county,  by  the  Town  Clerk  in  a  borough, 
and  by  the  Overseers  of  parishes  and  townships.  In  some  cases  the 
duties  of  the  Overseers  are  performed  by  a  Registration  Officer, 
appointed  under  the  County  Electors  Act,  1888,  s.  4  (2)  (h). 

As  to  the  systems  of  registration  of  voters  at  the  Universities  of 
Oxford  and  Cambridge,  reference  must  be  made  to  the  Statutes  of  the 
Universities.  As  to  the  University  of  London,  see  Representation  of 
the  People  Act,  1867,  s.  25. 

Clerk  of  the  Couoity  Council.  —  Under  the  Local  Goverment  Act, 
1888,  51  &  52  Vict.  c.  41,  s.  83  (1),  the  Clerk  of  the  Peace  of  a 
county,  besides  acting  as  Clerk  of  the  Peace  for  the  county,  is  also 
(subject  to  the  provisions  of  the  Act  as  respects  particular  counties)  the 
Clerk  of  the  County  Council,  and  he  is  from  time  to  time  appointed 
by  the  standing  joint-committee  of  the  County  Council  and  the  Quarter 
Sessions  (see  ibid.,  s.  83  (2)).  When  acting  under  the  Acts  relating  to 
the  registration  of  parliamentary  voters  or  to  any  registration  matters 
he  must  act  under  the  direction  of  the  County  Council,  and  all  enact- 
ments relating  to  registration  are  to  be  construed  as  if  Clerk  of  the 
County  Council  were  therein  substituted  for  Clerk  of  the  Peace  {ibid., 
s.  83  (6)). 

In  the  Isle  of  Wight,  which  is  a  parliamentary  county,  the  Town 
Clerk  for  the  time  being  for  the  borough  of  Newport  is,  for  registration 
purposes,  to  be  deemed  and  taken  to  be  the  Clerk  of  the  Peace  for  the 
county  (see  Rep.  of  the  People  Act,  1832,  s.  79 ;  Pari.  Reg.  Act,  1843, 
8.  101 ;  Reg.  Act,  1885,  s.  7  (2)). 

Where  a  parliamentary  county  extends  into  more  county  Quarter 
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Sessional  areas  than  one,  the  Clerk  of  the  Peace  of  each  such  area  is  in 
respect  of  each  parish  in  such  parliamentary  county  which  is  within  his 
jurisdiction,  to  act  as,  and  be  deemed  to  be,  the  Clerk  of  the  Peace  of  the 
county  within  the  meaning  of  the  Registration  Acts  until  the  lists  of 
voters  have  been  revised ;  but  the  Revising  Barrister  must  transmit  the 
revised  list  of  voters  for  such  parish  to  the  Clerk  of  the  Peace  of  the 
county  Quarter  Sessional  area  which  comprises  the  largest  extent  of 
the  parliamentary  county,  and  save,  as  aforesaid,  such  last-mentioned 
clerk  is,  as  respects  the  parliamentary  county,  to  act  as,  and  be  deemed 
to  be,  the  sole  Clerk  of  the  Peace  of  the  county  for  the  purpose  of 
the  Registration  Acts  (Registration  Act,  1885,  s.  7  (3)).  Subject  to 
this  provision  and  to  the  proviso  that  where  at  the  passing  of  the 
County  Electors  Act,  1888,  any  Clerk  of  the  Peace  was  acting  as 
Clerk  of  the  Peace  under  the  Registration  Acts,  he  shall  continue  so 
to  act,  but  shall  act  as  deputy  of  the  person  acting  as  Clerk  of  the 
County  Council,  the  Clerk  of  the  County  Council  is  to  act  as  Clerk  of 
the  Peace  throughout  the  whole  of  the  county  for  the  purposes  of  the 
Registration  Acts  (see  County  Electors  Act,  1888,  s.  14). 

Toivn  Clerk. — The  Town  Clerk  in  boroughs,  under  the  Municipal 
Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  is  appointed  by  the 
Council  of  the  borough,  and  has  power  to  act  by  a  deputy  Town  Clerk 
(see  Municipal  Corporations  Act,  1882,  s.  17  (1)  and  (6)). 

In  boroughs  which  are  merely  parliamentary  boroughs,  and  not  within 
the  Municipal  Corporations  Act,  1882,  the  Returning  Officer  of  the 
borough,  or  such  person  as  he  may  appoint  for  the  purpose,  is  to  act  as 
Town  Clerk  for  registration  purposes  (see  Pari.  Reg.  Act,  1843,  s.  101). 
In  the  case  of  a  parliamentary  borough  which  includes  more  municipal 
boroughs  than  one,  the  Town  Clerk  of  each  such  municipal  borough 
is  to  perform  the  duties  of  and  to  be  the  Town  Clerk  for  registration 
purposes  so  far  as  regards  the  area  of  such  municipal  borough  (see 
Pari,  and  Mun.  Reg.  Act,  1878,  s.  17).  In  the  City  of  London  the 
Secondaries  of  the  city,  and  in  the  borough  of  Southwark  the  High 
Bailiff  of  the  borough,  act  as  Town  Clerk  for  the  purposes  of  registration 
(see  Pari.  Reg.  Act,  1843,  s.  56). 

Overseers. — The  duties  directed  by  the  precepts  are  generally  per- 
formed by  the  Overseers  and  their  assistants,  but  all  persons  who  by 
virtue  of  any  office  or  appointment  execute  the  usual  duties  of  Overseers 
of  the  Poor,  by  whatever  name  or  title  they  may  be  called,  and  in  what- 
soever manner  they  may  be  appointed,  are,  as  a  general  rule,  qualified 
to  perform  the  duties  of  Overseers  with  regard  to  registration  (see 
Representation  of  the  People  Act,  1832,  s.  79;  Parliamentary  Registra- 
tion Act,  1843,  s.  101 ;  Municipal  Corporations  Act,  1882,  ss.  7  (1),  and 
238  (1);  see  also  Sutton  v.  Wade,  [1891]  1  Q.  B.  269).  In  any  place 
where  a  Vestry  Clerk  is  appointed  by  order  of  the  Local  Government 
Board  under  the  Vestries  Act,  1850,  13  &  14  Vict.  c.  57,  he  is  to  perform 
the  registration  duties  of  the  Overseers. 

Registration  Officer. — Under  some  circumstances  the  duties  of  the 
Overseers  with  regard  to  registration  may  be  performed  by  an  officer, 
termed  a  Registration  Officer,  appointed  for  that  purpose. 

The  guardians  of  a  Union  which  is  not  wholly  comprised  in  an  urban 
district  may,  with  the  consent  of  the  Overseers  of  any  parish  or  parishes 
within  their   Union,  for   which   an   assistant  Overseer   has   not  been 
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appointed,  annually  appoint  a  fit  person  to  act  as  Registration  Officer 
for  such  parish  or  parishes  (County  Electors  Act,  1888,  s.  4  (A)).  The 
Overseers  have  power  to  remove  any  such  Registration  Officer,  and  to 
fill  up  any  vacancy  caused  by  his  death,  resignation,  or  otherwise  (ibid.). 

Such  Registration  Officer  is  to  perform  all  the  duties  of  Overseers  of 
the  parish  or  parishes  for  which  he  is  appointed,  in  respect  of  the  regis- 
tration of  county  electors  and  parliamentary  voters,  and  the  provisions 
of  the  Registration  of  Electors  Acts  relating  to  Overseers,  including 
penal  provisions,  are  applicable  to  him  (ibid.). 

The  remuneration  of  the  Registration  Officer  is  to  be  fixed  and  paid 
by  the  guardians  of  the  Union,  and  charged  on  the  poor-rates  of  the 
parish  or  parishes  for  which  he  is  appointed,  and,  if  he  acts  for  more 
than  one  parish,  in  proportion  to  the  number  of  persons  on  the  registers 
made  during  the  year  of  his  appointment  of  county  electors  and  parlia- 
mentary voters  for  each  parish  (ibid.). 

Metropolitan  Boroughs. — Sec.  4  of  the  London  Government  Act,  1899, 
provides  that  the  Town  Clerk  of  each  of  the  metropolitan  boroughs 
established  under  that  Act  shall  be  the  Town  Clerk  within  the  meaning 
of  the  Acts  relating  to  the  registration  of  electors,  and  by  sec.  11  of  the 
same  Act  it  is  also  provided  that  the  council  of  each  metropolitan 
borough  shall  be  the  Overseers  of  every  parish  within  their  borough, 
but  that  the  Town  Clerk  of  each  such  borough  shall  have  the  powers 
and  duties  and  be  subject  to  the  liabilities  of  Overseers  with  respect  to 
the  preparation  of  lists  of  voters. 

Sec.  27  of  the  same  Act  provides  that  an  Order  in  Council  under 
that  Act  may  make  such  provisions  as  appear  necessary  for  adapting 
the  enactments  relating  to  the  registration  of  electors  to  the  provisions 
of  the  said  Act  with  respect  to  the  powers  and  duties  of  the  Town  Clerk 
and  Overseers,  and  in  particular  for  applying,  so  far  as  appears  necessary, 
the  law  regulating  the  registration  of  electors  in  a  municipal  borough 
outside  London. 

The  London  Registration  Order  in  Council  provides  that  the  law 
relating  to  the  registration  of  electors  in  a  municipal  borough  outside 
London  shall  apply  for  the  purpose  of  determining  the  Town  Clerk,  by 
whom  in  each  case  the  powers  and  duties  of  the  Town  Clerk  with  respect 
to  the  registration  of  electors  are  to  be  exercised  and  performed  as  if 
each  metropolitan  borough  were  a  municipal  borough  outside  London, 
and  sec.  17  of  the  Parliamentary  and  Municipal  Registration  Act,  1878, 
shall  also  apply  as  if  a  metropolitan  borough  were  a  municipal  borough 
outside  London. 

It  is,  however,  provided  that  sec.  12  (4)  of  the  Redistribution  of  Seats 
Act,  1885,  which  relates  to  parliamentary  boroughs  situate  in  more  than 
one  principal  borough  shall  not  apply,  and  the  following  provision  is 
substituted : — 

"Where  a  parliamentary  borough  is  situated  in  more  than  one 
metropolitan  borough,  the  Town  Clerk  of  the  metropolitan 
borough  which  has  the  largest  population  within  the  parlia- 
mentary borough  according  to  the  last  published  census  for  the 
time  being  shall  be  the  Town  Clerk  who  under  the  enactments 
relating  to  the  registration  of  electors  is  to  receive  the  revised 
lists  of  parliamentary  voters  from  the  revising  barrister,  and  is 
to  copy  and  print  them,  and  to  deliver  the  register  of  voters  to 
the  returning  officer." 
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The  enactments  relating  to  the  registration  of  electors  are  to  be 
construed  as  if  references  to  the  Overseers  of  a  parish  were,  so  far  as 
relates  to  the  preparation  of  the  list  of  voters,  references  to  the  Town 
Clerk  of  the  metropolitan  borough  comprising  the  parish,  and,  so  far  as 
relates  to  other  matters,  references  to  the  council  of  such  borough. 

It  is  not  necessary  for  the  Town  Clerk  in  his  capacity  of  Town  Clerk 
to  print  or  to  send  to  himself  in  his  capacity  of  officer  performing  the 
duties  of  Overseer  forms  of  precept,  notices,  and  lists,  and  the  enact- 
ments to  that  effect  do  not  apply,  but  in  the  preparation  of  the  lists  the 
Town  Clerk  must  act  in  conformity  with  the  precept  so  far  as  it  is 
applicable. 

Nor  is  it  necessary  for  the  Town  Clerk  in  his  capacity  of  officer 
performing  the  duties  of  Overseer  to  deliver  to  himself  in  his  capacity 
of  Town  Clerk  lists  of  voters,  claims,  or  objections,  and  the  enactments 
to  that  effect  do  not  apply,  but  this  does  not  relieve  the  Town  Clerk 
from  the  duty  to  send  copies  of  any  such  list  to  the  Clerk  of  the  County 
Council  at  the  time  at  which,  but  for  this  provision,  he  would  have  been 
required  to  do  so. 

If  a  Town  Clerk  is  fined  for  any  neglect  or  default  in  the  perform- 
ance of  his  duties  as  Overseer,  he  must  pay  over  and  account  for  the 
amount  of  the  fine  as  if  he  had  received  it  from  the  Overseers  in  accord- 
ance with  the  provisions  of  sec.  53  of  the  Parliamentary  Voters  Regis- 
tration Act,  1843,  and  the  sums  so  paid  over  and  accounted  for  must  be 
dealt  with  accordingly. 

The  definition  of  Town  Clerk  in  sec.  101  of  the  Parliamentary  Voters 
Registration  Act,  1843,  is  to  be  construed  as  if  the  words  "  and  West- 
minster and  the  borough  of  South wark  "  were  omitted  therefrom  and 
the  word  "  city  "  were  substituted  for  the  word  "  cities." 

The  order  does  not  affect  the  duty  of  the  Town  Clerk  as  officer  per- 
forming the  duties  of  Overseer  to  prepare  separate  lists  for  each  of  the 
parishes  for  which  he  is  acting  as  such  officer. 

Proceedings  Preliminary  to  Revision  of  the  Register. — The 
necessary  executive  work  in  connection  with  the  registration  of  electors, 
which  precedes  and  is  preparatory  to  the  judicial  revision  of  the  lists  of 
electors  by  the  Revising  Barrister,  is  carried  out  by  the  various  officials 
who  have  been  mentioned  above.  Their  duties  with  regard  both  to  the 
parliamentary  occupation  and  to  the  county  electors  lists,  are  now  under 
recent  legislation  to  a  large  extent  identical. 

The  most  convenient  method  of  obtaining  an  insight  into  the 
practical  working  of  the  complex  provisions  of  the  numerous  Registra- 
tion Acts,  is  to  review  shortly  the  duties  of  the  different  officials  upon 
whom  the  execution  of  their  provisions  in  detail  devolves. 

Duties  of  Clerk  of  the  Coimty  Council.— The  first  duty  of  the  Clerk 
of  the  County  Council,  or  the  person  executing  that  office,  with  regard 
to  the  formation  of  the  Register  of  Parliamentary,  County  and  Parochial 
Electors,  is  to  send  his  precepts  to  the  Overseers  of  every  parish  or 
township  within  the  county  or  borough,  on  or  within  seven  days  before 
the  15th  of  April  in  each  year. 

In  the  case  of  a  parish  or  township  for  which  a  Registration  Officer 
has  been  appointed  under  the  County  Electors  Act,  1888,  s.  4,  the 
precepts  must  be  addressed  to  him  instead  of  to  the  Overseers  (see  the 
Registration  Order,  1895). 
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The  precepts  contain  detailed  instructions  to  the  Overseers,  as  to 
the  nature  of  the  duties  and  the  mode  in  which  they  are  to  be  carried 
out,  and  are  signed  by  the  Clerk  of  the  County  Council. 

With  the  precepts  must  be  sent  copies  of  forms,  and  of  the  corrupt 
and  illegal  practices  list,  if  any,  and  also  a  sufficient  number  of  copies 
of  such  part  of  the  register  of  voters  then  in  force  as  relates  to  the 
parish  or  township  (see  the  Eegistration  Order,  1895). 

The  Eevising  Barrister  is  required  to  notify  his  appointment  to  the 
Clerk  of  the  County  Council,  who  must  as  soon  as  possible  transmit  an 
abstract  of  the  number  of  persons  objected  to  by  the  Overseers,  and 
by  other  persons  in  each  parish  and  township  in  the  county  or  division 
(Pari.  Eeg.  Act,  1843,  s.  31).  The  Clerk  of  the  County  Council  must 
also  give  public  notice  by  advertisement  of  the  times  and  places  at 
which  the  Courts  of  Eevision  will  be  held,  and  send  copies  of  such  notice 
to  the  Overseers,  and  require  them  to  publish  the  same  and  attend  the 
revision  Courts  for  their  respective  parishes  {ibid.,  s.  32).  He  must 
attend  the  revision  Courts  and  deliver  the  lists  of  voters,  the  list  of 
persons  objected  to,  and  one  or  more  printed  copies  of  the  register  of 
voters  for  the  county  then  in  force,  to  the  Eevising  Barrister,  and,  if 
required,  must  answer  questions  on  oath  and  produce  all  documents 
in  his  custody  (ibid.,  s.  34).  It  is  his  duty  also  to  receive  and  deliver 
to  the  Eevising  Barrister  all  declarations  by  persons  whose  names,  places 
of  abode,  or  qualifications  are  not  correctly  described  in  the  list  of  voters 
then  in  force  (see  the  County  Voters  Eegistration  Act,  1865  s.  10; 
Eegistration  Act,  1878,  s.  24;  Eegistration  Act,  1885,  s.  1  (1)  and  (2); 
County  Electors  Act,  1888,  s.  4). 

Duties  of  Toivn  Clerk. — With  regard  to  the  formation  of  registers  of 
voters  for  cities  and  boroughs,  the  Town  Clerk  of  every  city  and  borough, 
or  the  person  executing  his  duties,  must  send  his  precepts,  accompanied 
by  a  sufficient  number  of  printed  forms,  to  the  Overseers  of  every  parish 
and  township  wholly  or  in  part  within  the  borough  or  place  sharing  in 
the  election  of  the  iDorough,  on  or  within  seven  days  before  the  15th  of 
April  in  every  year  (see  Pari.  Eeg.  Act,  1843,  s.  10 ;  Eegistration  Act, 
1885,  s.  7  (1);  see  also  the  Eegistration  Order,  1895). 

The  precepts  contain  instructions  to  the  Overseers  as  to  their 
duties  with  regard  to  the  registration  for  parliamentary,  municipal,  and 
parochial  purposes.  The  form  of  precept  given  in  the  Eegistration 
Order,  1895,  Sched.  III.,  sets  forth  general  instructions  explaining  the 
persons  entitled  to  be  registered,  the  meaning  of  the  expressions  used, 
and  the  mode  of  making  out  and  publishing  the  lists,  and  further 
specifies  chronologically  the  various  things  which  are  required  to  be 
done  in  order  of  date. 

In  parliamentary  boroughs  the  Town  Clerk  must,  by  the  1st  of 
July  in  every  year,  make  lists  of  freemen  who  are  entitled  to  vote, 
lists  of  persons  claiming  to  have  their  names  inserted  in  the  list  of 
freemen,  and  a  list  of  freemen  whose  names  are  objected  to  (see  Pari. 
Eeg.  Act,  1843,  ss.  14,  15,  18;  and  iUd.,  Sched.  B.,  Forms  5,  9,  and  13), 
The  Town  Clerk  must  sign  and  publish  copies  of  the  list  of  freemen  by 
the  1st  of  August,  and  the  lists  of  claims  and  objections  by  the  25th 
of  August,  and  must  keep  copies  of  these  lists  for  perusal  by  any  person 
without  fee,  and  for  sale  at  fixed  charges  (see  Pari.  Eeg.  Act,  1843, 
ss.  14  and  18 ;  and  Eegistration  Act,  1885,  s.  3  (2)). 

Under  the  Municipal  Corporations  Act,  1882,  the  Town  Clerk  of 
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every  borough  for  which  at  the  commencement  of  that  Act  there  was 
a  Freemen's  Roll,  must  continue  to  keep  a  list  called  the  Freemen's 
Roll  (s.  203;  as  to  the  definition  of  the  term  "freeman,"  and  as  to 
admissions  to  freedom,  see  ibid.,  ss.  201,  202,  and  204).  And  the  Town 
Clerk  must  do  all  things  appertaining  by  law  to  the  registration  of 
freemen  for  parliamentary  elections  {ibid.,  s.  209  (3)).  It  has  been  held 
that  where  a  person  is  on  the  list  of  freemen  for  a  parliamentary  borough, 
he  is  not  thereby  entitled  to  be  entered  on  the  parochial  electors'  list 
for  a  parish  within  the  borough  (see  Hart  v.  Beard,  [1896]  1  Q.  B.  54). 

As  to  the  preparation  and  revision  of  the  Parish  Burgess  Lists,  see 
Municipal  Corporations  Act,  1882,  s.  44.  The  Town  Clerk  must  have 
the  parish  burgess  lists,  the  list  of  claimants  and  respondents,  and  the 
burgess  roll  printed,  and  deliver  printed  copies  to  any  person  on  pay- 
ment of  a  reasonable  price  {ibid.,  s.  48  (1)) ;  the  proceeds  of  sale  are, 
subject  to  sec.  30  of  the  Parliamentary  and  Municipal  Registration 
Act,  1878,  to  go  to  the  borough  fund  {ibid.,  s.  48  (2)).  The  Overseers 
of  each  parish  must,  at  the  same  time  that  they  make  the  parish 
burgess  list,  make  a  separate  list  of  persons  qualified  to  be  councillors, 
but  not  to  be  burgesses,  and  the  provisions  of  the  Municipal 
Corporations  Act,  1882,  as  to  the  parish  burgess  lists,  and  claims 
and  objections  relating  thereto,  and  the  revision  of  these  lists  are 
as  nearly  as  circumstances  admit  to  apply  to  the  lists  of  persons 
qualified  to  be  councillors  {ibid.,  s.  49  (1)).  The  Town  Clerk  must 
arrange  the  names  entered  in  these  lists  when  revised,  in  alphabetical 
order  as  a  separate  list,  called  the  separate  non-resident  list,  with  an 
appropriate  heading,  at  the  end  of  the  burgess  roll  {ibid.,  s.  49  (3)). 

The  Town  Clerk  in  a  borough  has  duties  similar  to  those  of  the 
Clerk  of  the  County  Council  in  a  county,  as  to  transmitting  an  abstract 
of  the  lists  of  claims  and  objections  to  the  Revising  Barrister,  publish- 
ing notices  of  the  times  and  places  appointed  for  holding  the  Courts 
of  Revision,  and  attending  those  Courts,  answering  questions  on  oath, 
producing  documents,  etc.  (see  Parliamentary  Registration  Act,  1843, 
gs.  31,  33,  and  35). 

Duties  of  Overseers. — The  various  duties  of  the  Overseers  with  regard 
to  the  preparation  for  the  revision  of  the  register  of  electors,  which  are 
imposed  by  the  Registration  Acts,  are  minutely  described  in  the  pre- 
cepts of  the  Clerk  of  the  County  Council,  and  the  Town  Clerk,  and  set 
forth  in  the  Registration  Order,  1895. 

The  Registration  Order,  1895,  contains  three  schedules.  Sched.  I. 
gives  the  form  of  precept  of  the  Clerk  of  the  County  Council  to  the 
Overseers  as  to  the  registration  of  "ownership  electors,"  i>.  persons 
entitled  to  be  registered  as  electors  in  respect  of  an  ownership  qualifica- 
tion ;  that  is  to  say,  of  the  ownership  of  property,  whether  of  free- 
hold, leasehold,  or  copyhold  tenure. 

Sched.  II.  gives  the  form  of  precept  to  the  Overseers  of  a  parish 
not  in  a  parliamentary  borough  as  to  the  registration  of  occupation 
electors. 

Occupation  electors  may  be  parliamentary  occupation  electors  or 
county  electors. 

The  expression  "parliamentary  occupation  electors"  means  per- 
sons entitled  to  be  registered  as  parliamentary  electors  in  respect 
oi—{a)  a  £50  rental  qualification ;  {b)  a  £10  occupation  qualification ; 
(c)  a  household  qualification;  {d)  a  lodger  qualification. 
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The  expression  "county  electors"  means  persons  entitled  to  be 
registered  in  respect  of  the  old  burgess  qualification,  or  of  the  £10 
occupation  burgess  qualification. 

Sched.  III.  gives  the  form  of  precept  to  the  Overseers  of  a  parish  in 
a  parliamentary  borough,  as  to  the  registration  of  occupation  electors 
within  the  parliamentary  and  municipal  borough. 

Such  occupation  electors  may  be  parliamentary  electors  or  burgesses. 

The  expression  "  parliamentary  electors  "  means  persons  entitled  to 
be  registered  as  electors  at  parliamentary  elections,  for  the  parliamentary 
borough  or  any  division  thereof,  in  respect  of — (a)  a  £10  occupation 
qualification ;  (b)  a  household  qualification ;  (c)  a  lodger  qualification. 

The  expression  "  burgesses "  means  persons  entitled  to  be  enrolled 
as  burgesses  in  respect  of  the  old  burgess  qualification,  or  of  the  £10 
occupation  burgess  qualification. 

The  duties  of  the  Overseers  as  to  the  registration  of  ovmership 
electors  are  as  follows: — 

(1)  On  or  before  20th  June. — To  publish  the  ownership  portion  (but 
not  any  other  portion)  of  the  register  for  their  parish  or  township, 
together  with  a  notice  signed  by  them  to  send  in  ownership  claims 
before  20th  July. 

The  ownership  portion  of  the  register  means  the  portion  of  the 
register  of  electors  which  contains  the  names  of  persons  entitled  to  vote, 
either  as  parliamentary  or  parochial  electors,  in  respect  of  an  ownership 
qualification  in  the  parish  or  township. 

(2)  On  or  before  20th  July. — To  remove  the  copy  of  the  ownership 
portion  of  the  register  so  published. 

(3)  On  or  before  Slst  July. — To  ascertain  from  the  relieving  ofiftcer 
acting  for  the  parish  or  township  the  names  of  all  persons  who  are 
disqualified  from  being  inserted  in  the  lists  of  ownership  electors  for 
the  parish  or  township  by  reason  of  having  received  parochial  relief. 

To  make  out  the  list  of  ownership  claimants,  i.e.  a  list  of  all  persons 
who,  on  or  before  20th  July,  have  delivered  or  sent  to  the  Overseers  a 
claim  to  be  registered  as  ownership  electors,  placing  in  a  separate  part 
of  the  list  the  names  of  those  who  claim  to  have  their  names  entered  in 
the  parochial  electors  list  in  respect  of  an  ownership  qualification. 

To  add  on  the  margin  of  one  copy  of  the  ownership  portion  of  the 
register  sent  with  the  precept,  and  on  the  margin  of  the  list  of  owner- 
ship claimants,  the  word  "  objected  "  before  the  name  of  every  person 
therein  whom  the  Overseers  have  reasonable  cause  to  believe  to  be  not 
entitled  to  be  registered  in  the  ownership  portion  of  the  new  register 
about  to  be  made,  and  the  word  "  dead  "  before  the  name  of  every  person 
therein  whom  the  Overseers  have  reason  from  the  returns  sent  by  the 
registrars  of  births  and  deaths,  or  from  their  own  knowledge,  to  believe 
to  be  dead. 

(4)  On  or  before  1st  August. — To  sign  one  of  the  copies  of  the  owner- 
ship portion  of  the  register,  and  the  list  of  ownership  claimants ;  to  have 
a  sufficient  number  of  copies  of  such  lists  written  or  printed ;  and  to 
publish  the  said  portion  of  the  register,  with  the  marginal  additions  and 
the  said  signed  list,  in  the  parish  or  township. 

To  keep  a  copy  of  the  said  list  and  a  copy  of  the  ownership  portion 
of  the  register  with  the  marginal  additions  thereon  signed  by  the  Over- 
seers, and  during  the  first  fourteen  days  after  they  have  published  them 
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to  keep  them  open  to  public  inspection,  and  to  deliver  copies  at  a  fixed 
charge  on  application. 

To  publish  the  corrupt  and  illegal  practices  list,  if  any,  sent  with 
the  precept,  to  keep  a  copy  of  it,  to  allow  public  inspection  of  it  during 
the  first  fourteen  days  after  the  publication,  and  to  deliver  copies  at 
a  fixed  charge  on  application. 

(5)  On  or  before  25th  August. — To  make  out  a  list  of  ownership 
electors  objected  to,  i.e.  a  list  containing  the  name  of  every  person 
whose  name  is  entered  in  the  ownership  portion  of  the  register  or  list 
of  ownership  claimants,  against  whom  a  notice  of  objection  has  been 
given  to  the  Overseers,  or  any  of  them,  on  or  before  20th  August.  To 
sign  and  publish  a  copy  of  the  list  so  made.  To  keep  a  copy  of  such 
list  signed  by  the  Overseers,  and  to  allow  it  and  also  the  original  notices 
of  claims  and  objections  to  be  open  to  public  inspection  during  fourteen 
days  next  after  25th  August,  and  to  deliver  copies  on  application. 

To  deliver  to  the  Clerk  of  the  County  Council — 

(a)  The  list  of  ownership  claimants  signed  by  the  Overseers ; 

{b)  The  copy  of  the  ownership  portion  of  the  register  (sent  with  the 
precept),  with  the  marginal  additions,  signed ;  and 

(c)  A  copy  of  the  list  of  ownership  electors  objected  to,  signed. 

To  make  lists  of  persons  claiming  to  be  omitted  from  the  corrupt 
and  illegal  practices  list,  if  any,  sent  with  the  precept,  and  of  persons 
objected  to  on  the  ground  that  they  are  omitted  from  such  list. 

(6)  8th  September-12th  October. — To  attend  the  Revising  Barrister's 
Court,  notice  as  to  the  time  and  place  of  holding,  which  is  sent  to  the 
Overseers,  and  at  such  Court  to  deliver  to  the  Revising  Barrister  all 
original  notices  of  claims  and  objections,  and  all  notices  of  the  with- 
drawal or  revival  of  objections  received  by  the  Overseers. 

The  duties  of  the  Overseers  as  to  the  registration  of  occupation 
electors  in  counties  and  boroughs  are  as  follows : — 

(1)  In  April  and  May. — To  inquire  or  ascertain  with  respect  to  all 
property  in  the  parish  or  township  which  comprises  any  dwelling-house, 
including  any  part  of  a  house  separately  occupied  as  a  dwelling,  whether 
any  man  other  than  the  owner  or  other  person  rated  or  liable  to  be 
rated  in  respect  of  such  property  is  entitled  to  be  registered  as  a  parlia- 
mentary elector  in  respect  of  a  household  qualification,  by  reason  of  his 
being  an  inhabitant  occupier  of  such  dwelling-house,  and  to  enter  in  the 
rate-book,  in  a  separate  column,  the  name  of  every  man  so  entitled,  and 
the  situation  or  description  of  the  dwelling-house  in  respect  of  which 
he  is  so  entitled.  If  any  property,  whether  by  reason  of  belonging  to 
the  Crown  or  otherwise,  is  not  rated,  the  Overseers  must  act  for  this- 
purpose  as  if  it  were  rated. 

For  the  purpose  of  this  inquiry,  to  serve  any  occupier  or  other  person 
rated  or  liable  to  be  rated  with  a  requisition  if  necessary. 

(2)  On  or  before  20th  June. — To  publish  a  notice  signed  by  the 
Overseers  that  no  one  will  be  entitled  to  have  his  name  inserted  on  any 
list  of  electors  in  respect  of  the  occupation  of  premises  within  the  parish 
or  township  otherwise  than  as  lodgings,  unless  all  sums  due  in  respect 
of  those  premises  on  account  of  poor-rate  made  during  the  twelve 
months  next  preceding  5th  January  last  have  been  paid  by  the  20th 
July  next,  or  to  have  his  name  inserted  in  any  such  list  as  a  county 
elector,  or   burgess   under  the   £10   occupation   burgess   qualification,. 
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unless  also  all  assessed  taxes  due  in  respect  of  the  premises  previously 
to  5th  January  last  have  been  paid  by  20th  July  next. 

Where  any  sum  on  account  of  a  poor-rate  made  during  the  twelve 
months  next  before  the  5th  January  last  is  on  1st  June  next  due  in 
respect  of  any  property  in  the  parish  or  township  capable  of  conferring 
the  parliamentary  franchise  in  respect  of  the  £10  occupation  or  house- 
hold qualification,  or  of  conferring  the  local  government  franchise  in 
respect  of  the  old  burgess  qualification,  or  £10  occupation  burgess 
qualification,  the  Overseers  must  give  to  every  occupier  of  that  property 
a  notice  that  they  will  not  be  entitled  to  be  on  the  list  of  electors  in 
respect  of  such  qualification  unless  the  poor-rate  is  paid  before  20th 
July  next.  This  notice  need  not  be  given  if  a  demand  note  for  the  rate 
has  been  previously  duly  served  on  the  occupier. 

The  notices  must  be  in  the  forms  sent  with  the  precept. 

Where  any  sum  on  account  of  county  or  borough  rate  made  during 
the  twelve  months  next  before  5  th  January  last  is  on  1st  June  next 
due,  in  respect  of  any  property  in  the  parish  or  township  capable  of 
conferring  the  local  government  franchise,  or  in  boroughs,  tfie  municipal 
franchise  in  respect  of  the  old  burgess  qualification,  the  notice  must 
further  state  that  omission  to  pay  the  rate  will  disqualify  from  regis- 
tration as  a  county  elector  in  respect  of  the  old  burgess  qualification, 
and  in  boroughs  will  disqualify  from  enrolment  as  a  burgess  in  respect 
of  the  old  burgess  qualification. 

(3)  On  or  before  22nd  July. — To  make  out  a  list  containing  the  name 
of  every  person  disqualified  by  reason  of  non-payment  of  poor-rate  by 
20th  July  from  being  in  the  occupiers  list  of  electors,  and  of  every 
person  disqualified  by  reason  of  non-payment  of  county  rate  or  borough 
rate  by  20th  July  from  being  in  the  list  of  county  electors  in  respect  of 
the  old  burgess  qualification,  or  from  being  in  the  list  of  burgesses  in 
respect  of  the  old  burgess  qualification.  The  Overseers  must  keep  this 
list,  and  during  fourteen  days  after  22nd  July  allow  it  to  be  open  to 
public  inspection,  and  must  deliver  copies  at  a  fixed  price  on  application. 

(4)  On  or  before  Zlst  July. — To  ascertain  from  the  Eelieving  Officer 
of  the  parish  or  township  the  names  of  all  persons  disqualified  from 
being  inserted  in  the  lists  of  occupation  electors  for  the  parish  or 
township  by  reason  of  the  receipt  of  parochial  relief. 

To  make  out  the  following  lists  of  electors : — 

{a)  The  occwpiers  list,  i.e.  in  counties,  a  list  of  all  persons  entitled  by 
reason  of  the  occupation  of  property  within  the  parish  or  township  to 
be  registered  as  parliamentary  electors  in  respect  of  a  £50  rental,  a  £10 
occupation,  or  a  household  qualification,  or  to  be  registered  as  county 
electors ;  and  in  boroughs  a  list  of  all  persons  entitled  to  be  registered 
as  parliamentary  electors  in  respect  of  the  £10  occupation,  or  a  household 
qualification,  or  to  be  enrolled  as  burgesses  of  the  municipal  borough ; 

(h)  The  old  lodgers  list,  i.e.  a  list  of  all  persons  who,  being  on  the 
register  of  electors  in  force  for  the  division,  or  county,  or  borough,  in 
respect  of  residence  in  lodgings  within  the  parish  or  township,  have,  on 
or  before  25th  July,  given  to  the  Overseers,  or  any  one  of  them,  claims 
to  have  their  names  inserted  in  the  list  of  electors  in  respect  of  residence 
in  the  same  lodgings ;  and 

(c)  The  non-resident  list,  i.e.  in  counties,  a  list  of  all  persons  who  are 
entitled  in  respect  of  the  occupation  of  property  within  the  parish  or 
township  to  be  elected  aldermen  or  county  councillors,  but  are  not 
entitled  to  be  on  the  county  register;  and  in  boroughs,  a  list  of  all 
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)ersons  entitled  in  respect  of  occupation  to  be  elected  aldermen  or 
[councillors  of  the  municipal  borough,  but  not  entitled  to  be  on  the 
[burgess  list  thereof. 

In  counties,  no  one  is  to  be  omitted  from  the  occupiers  list  on  the 
jround  that  he  is  registered  as  a  parliamentary  elector  in  respect  of 
-the  ownership  of  property,  whether  of  freehold,  leasehold,  or  copyhold 

tenure. 

(5)  On  or  hefore  1st  August. — To  sign  those  lists  and  to  have  a 
^sufficient  number  of  copies  of  them  made,  and  to  publish  the  signed 

lists  in  the  parish  or  township. 

To  publish  the  corrupt  and  illegal  practices  list,  if  any,  sent  with  the 
precept,  at  the  same  time  and  in  the  same  manner  as  the  occupiers  and 
old  lodgers  lists. 

To  keep  a  copy  of  the  occupiers  list,  the  old  lodgers  list,  the  non- 
resident list,  and  the  corrupt  and  illegal  practices  list,  and  during  the 
ifirst  fourteen  days  after  the  publication  thereof  to  allow  them  to  be  open 
to  public  inspection,  and  to  deliver  copies  at  a  fixed  price  on  application. 

To  keep  the  list  of  defaulters  in  the  payment  of  the  assessed  taxes 
jent  to  the  Overseers  by  the  Collector  of  Taxes,  and  allow  it  to  be  open 
for  public  inspection  during  the  fourteen  days  after  the  first  publication 
[of  the  lists  of  voters. 

(6)  On  or  hefore  26th  August. — In  counties,  to  make  out  occupiers 
and  lodgers  objection  lists,  i.e.  lists  containing  the  name  of  every  person 
against  whom  a  notice  of  objection  has  been  given  to  the  Overseers,  or 
any  one  of  them,  on  or  before  20th  August,  as  not  being  entitled  to  have 
his  name  retained  in  the  occupiers  list,  the  old  lodgers  list,  or  the  non- 
resident list,  giving  in  separate  lists  the  objections  made  to : — 

(a)  Any  person  on  the  occupiers  list,  both  as  a  parliamentary  and  a 
county  elector ; 

(h)  Any  person  on  the  occupiers  list  as  a  parliamentary  elector  only ; 

(c)  Any  person  on  the  old  lodgers  list ; 

(d)  Any  person  on  the  occupiers  list  as  a  county  elector  only ; 

(e)  Any  person  on  the  non-resident  list. 

In  boroughs,  the  objection  lists  must  be  made  out  in  separate  lists  of 
the  objections  made  to : — 

(a)  Any  persons  on  the  occupiers  list  both  as  a  parliamentary  elector 
and  a  burgess ; 

(b)  Any  person  on  the  occupiers  list  as  a  parliamentary  elector  only ; 

(c)  Any  person  on  the  old  lodgers  list ; 

(d)  Any  person  on  any  list  as  a  burgess  only  ; 

(e)  Any  person  on  the  non-resident  list ;  and 

(/)  Any  person  on  the  ground  that  he  is  omitted  from  the  corrupt 
and  illegal  practices  list. 

In  counties,  to  make  out  occupiers  and  lodgers  claim  lists,  i.e.  lists 
containing  the  name  of  every  person  who  has  given  to  the  Overseers,  or 
any  one  of  them,  on  or  before  20th  August  notice  of  his  claim  to  be 
registered  in  the  occupiers  list,  the  old  lodgers  list,  or  the  non-resident 
list,  or  in  the  parochial  electors  list,  making  separate  lists  of  :— 

(a)  Persons  claiming  insertion  in  the  occupiers  list  both  as  parlia- 
mentary and  county  electors ; 

(b)  Persons  claiming  insertion  in  the  occupiers  list  as  parliamentary 
electors  only ; 

(c)  Persons  claiming  insertion  in  a  list  of  parliamentary  electors  as 
lodgers,  but  not  comprised  in  the  old  lodgers  list ; 
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(d)  Persons  claiming  insertion  in  the  occupiers  lists  as  county  electors 
only; 

(e)  Persons  claiming  insertion  in  the  parochial  electors  list  in  respect 
of  an  occupation  qualification ; 

(/)  Persons  claiming  insertion  in  the  non-resident  list. 
In  boroughs,  the  claim  lists  must  be  made  out  by  the  Overseers  in 
separate  lists  of : — 

(a)  Persons  claiming  insertion  both  among  the  parliamentary  electors 
for  the  parliamentary  borough,  and  the  burgesses  for  the  municipal 
borough ; 

(b)  Persons  claiming  insertion  in  a  list  of  parliamentary  electors  only, 
but  otherwise  than  as  freemen  or  lodgers ; 

(c)  Persons  claiming  insertion  in  a  list  of  parliamentary  electors  as 
lodgers,  but  not  comprised  in  the  old  lodgers  list ; 

(d)  Persons  claiming  insertion  in  the  list  of  burgesses  only ; 

(e)  Persons  claiming  insertion  in  the  parochial  electors  list ; 
(/)  Persons  claiming  insertion  in  the  non-resident  list ;  and 

(g)  Persons  claiming  to  have  their  names  omitted  from  the  corrupt 
and  illegal  practices  list. 

To  sign  and  publish  every  list  so  made,  keep  a  copy  of  each  list, 
and  during  the  fourteen  days  next  after  the  25th  August  to  allow  the 
same,  and  also  the  original  notices  of  claims  and  objections,  to  be  open 
to  public  inspection,  and  to  deliver  copies  thereof  at  a  fixed  price  on 
application. 

In  counties,  to  deliver  to  the  Clerk  of  the  County  Council,  or  if  the 
precept  is  sent  by  a  Town  Clerk  to  the  Town  Clerk,  and  also  to  the 
Clerk  of  the  County  Council,  two  copies  of  the  occupiers  and  old  lodger 
lists,  a  copy  of  each  of  the  occupiers  and  lodgers  objection  and  claim 
lists,  and  the  parochial  electors  claim  lists  so  made  out  and  signed  by 
the  Overseers ;  and  two  copies  of  the  non-resident  list. 

And  also  to  make  lists  of  persons  claiming  to  be  omitted  from  the 
corrupt  and  illegal  practices  list,  if  any,  sent  with  the  precept,  and  of 
persons  objected  to  on  the  ground  that  they  are  omitted  from  the 
corrupt  and  illegal  practices  list. 

In  boroughs,  to  have  a  sufficient  number  of  the  claim  and  objection 
lists  made,  to  keep  copies,  allow  public  inspection,  etc. ;  and  to  deliver 
to  the  Town  Clerk,  and,  if  the  parish  is  not  in  a  municipal  borough,  to  the 
Town  Clerk  and  also  to  the  Clerk  of  the  County  Council,  two  copies  of 
the  lists  of  electors,  and  a  copy  of  each  of  the  claim  and  objection  lists. 

(7)  Sth  Septemher-12th  October. — To  attend  the  Revising  Barrister's 
Court,  and  there  deliver  to  the  Revising  Barrister  all  the  original  notices 
of  claims  and  objections;  the  occupiers  and  old  lodgers  lists,  and  the 
non-resident  list ;  the  occupiers  and  lodgers  objection  and  claim  lists, 
and  the  parochial  electors  claim  lists,  and  all  notices  of  the  withdrawal 
or  revival  of  objections ;  and  to  produce  the  rate  books  of  the  parish 
or  township  containing  the  poor-rates  made  and  allow^ed  between  5th 
January  and  15th  July. 

Failure  by  the  Overseers  to  comply  with  the  precepts  renders  them 
liable  to  penalties.  For  every  wilful  breach  or  neglect  of  duty  the 
Revising  Barrister  may  fine  an  Overseer  any  sum  not  exceeding  £5,  and 
not  less  than  twenty  shillings,  and  such  fine  does  not  bar  any  right  of 
action  for  damages  against  the  Overseer  by  any  party  aggrieved.  More- 
over, Overseers  are  liable  to  penal  actions  for  wilful  breach  or  neglect  of 
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duty  (see  Representation  of  the  People  Act,  1832,  s.  76 ;  Parliamentary 
Voters  Registration  Act,  1843,  ss.  51,  52,  97;  Representation  of  the 
People  Act,  1867,  ss.  28,  29 ;  Parliamentary  Electors  Registration  Act, 
1868,  ss.  28,  29 ;  Poor  Rate  Assessment  and  Collection  Act,  1869,  s.  10 ; 
Parliamentary  and  Municipal  Registration  Act,  1878,  ss.  10,  29 ;  Muni- 
cipal Corporations  Act,  1882,  s.  75 ;  Representation  of  the  People  Act, 
1884,  s.  9  (3);  Registration  Act,  1885,  s.  1;  see  also  Tarry.  M'Gahey, 
1836,  7  Car.  &  P.  380;  K  v.  Burrell,  1840,  12  Ad.  &  E.  460;  B.  v.  Hall 
[1891]  1  Q.  B.  747). 

The  expenses  of  the  Overseers  are  laid  before  the  Revising  Barrister 
at  the  revision  Court,  and  he  gives  a  certificate  as  to  the  sum  he  allows, 
which  certificate  is  final  and  conclusive.  The  Overseers  are  entitled  to 
recoup  themselves  to  the  amount  allowed  out  of  the  next  poor-rate  (see 
Parhamentary  Voters  Registration  Act,  1843,  ss.  57,  59 ;  Representation 
of  the  People  Act,  1867,  s.  59 ;  Parliamentary  Electors  Registration  Act, 
1868,  s.  31 ;  Parliamentary  and  Municipal  Registration  Act,  1878,  s.  18; 
County  Electors  Act,  1888,  s.  4). 

Publication  of  Lists. — Every  notice,  list,  register,  or  other  document 
required  by  the  Registration  Acts  to  be  published,  must,  except  where 
some  other  mode  or  place  of  publication  is  expressly  provided,  be 
published  by  being  fixed  in  some  public  and  conspicuous  situation  on  the 
outside  of  the  outer  door  or  outer  wall  near  the  door  of  certain  buildings, 
that  is,  in  the  case  of  publication  by  Overseers,  every  church  and  public 
chapel  in  their  parish  or  township,  including  places  of  public  worship 
which  do  not  belong  to  the  Established  Church,  and,  in  the  case  of 
publication  by  a  Town  Clerk,  the  town  hall,  or,  in  either  case,  if  there  be 
no  such  building,  then  in  some  public  and  conspicuous  situation  within 
the  parish  or  township,  city,  borough,  or  place  respectively  (Parliamentary 
Voters  Registration  Act,  1843,  s.  23).  And  now  in  every  parliamentary 
borough,  and  in  every  municipal  borough,  the  whole  or  part  of  the  area 
of  which  is  co-extensive  with  or  included  in  the  area  of  a  parliamentary 
borough,  any  notice  or  list,  which  is  by  the  Registration  Acts  directed 
to  be  published  by  Overseers,  must  be  published  by  them  not  only  as 
above  mentioned,  but  also  by  being  affixed  and  kept  in  some  public  and 
conspicuous  position  in  or  near  every  post  office  and  telegraph  office 
occupied  by  or  on  behalf  of  the  Postmaster-General,  and  in  or  near  every 
public  or  municipal  or  parochial  office  within  the  parish  to  which  the 
list  relates  (Parliamentary  and  Municipal  Registration  Act,  1878,  s.  9). 
See  also  Registration  Act,  1885,  s.  1,  and  County  Electors  Act,  1888, 
8.  4. 

In  the  event  of  no  list  being  made  or  published,  the  register  in  force 
is  to  continue  to  be  the  register  for  the  ensuing  year  (see  Parliamentary 
Voters  Registration  Act,  1843,  s.  27). 

Claims. —  When  Necessary. — Registration  as  an  elector  is  in  all  cases 
essential  to  the  exercise  of  the  franchise.  In  some  cases  it  is  necessary 
to  make  a  claim  to  be  registered,  in  others  it  is  not. 

As  a  general  rule  it  is  only  necessary  to  make  a  claim  to  be  regis- 
tered when  the  person  who  wishes  to  be  on  the  register  is  not  on 
the  register,  but  is  claiming  for  the  first  time  to  be  on  it,  or  if  he  has 
been  omitted  from  the  register,  or  if  he  has  changed  the  premises  in 
respect  of  which  he  is  qualified  to  be  on  the  register. 

On  the  other  hand,  in  order  to  be  entered  on  the  lodger  list  a 
VOL.  XII.  36 


562  KEGISTRATION  OF  VOTERS 

lodger  must  claim  to  be  registered  as  such  every  year.  The  claim  to  be 
registered  is  an  essential  part  of  the  qualification  for  the  lodger  franchise 
(see  Hersant  v.  Halse,  1886,  18  Q.  B.  D.  412;  see  also  Franchise 
(Electoral)). 

Ownership  Electors. — All  persons  entitled  to  vote  at  parliamentary 
elections  for  counties  in  respect  of  any  property  qualification  who  are 
not  upon  the  register  of  voters,  and  also  all  persons  so  entitled  who, 
being  upon  the  register,  do  not  retain  the  same  qualification  or  continue 
in  the  same  place  of  abode  as  described  in  the  register,  and  who  are 
desirous  to  have  their  names  inserted  in  the  register  about  to  be  made, 
must  give  or  send  to  the  Overseers,  on  or  before  the  20th  July,  a  notice 
in  writing  signed  by  them  of  their  claim  to  vote.  Every  such  person, 
and  any  person  who,  being  upon  the  register,  may  be  desirous  to  make 
a  new  claim,  must  send  to  the  Overseers  a  notice  signed  by  him  of  his 
claim  in  the  form  given  in  the  Registration  Order,  1895  (see  Parlia- 
mentary Registration  Act,  1843,  s.  4 ;  Registration  Order,  1895,  Sched.  I., 
Form  No.  2). 

Occupation  Electors. — Occupation  electors  in  counties  and  boroughs 
whose  names  have  been  omitted  from  any  list  of  voters  for  the  county 
or  borough,  and  who  claim  as  having  been  entitled  on  the  preceding 
15th  of  July  to  have  their  names  inserted  therein,  and  every  person 
desirous  of  being  registered  for  a  different  qualification  than  that  for 
which  his  name  appears  in  the  list,  must  give  notice  of  their  claims 
to  the  Overseers  on  or  before  the  20th  of  August  (Parliamentary  Regis- 
tration Act,  1843,  s.  15;  Parliamentary  and  Municipal  Registration 
Act,  1878,  s.  7 ;  Registration  Act,  1885,  ss.  1  and  3  (1)).  The  notice 
of  claim  of  occupation  electors  must  be  in  the  form  given  in  the 
Registration  Order  1895  (Scheds.  II.  and  III.,  Forms  (H),  No.  1). 

Lodgers. — The  claim  of  every  person  desirous  of  being  registered  as 
a  voter  for  the  borough  in  respect  of  the  occupation  of  lodgings  must 
be  delivered  to  the  Overseers  of  the  parish  in  which  the  lodgings  are 
situate,  after  the  31st  July,  and  on  or  before  the  20th  August  (Repre- 
sentation of  the  People  Act,  1867,  s.  30  (2);  Registration  Act,  1885, 
s.  3  (1)).  The  claim  must  be  in  the  form  given  in  the  Registration 
Order,  1895  (Scheds.  II.  and  III.,  Forms  (K),  No.  2).  And  it  has 
been  held  that  the  claim  of  a  lodger  to  be  registered  as  an  elector  is 
invalid  if  the  attesting  witness  is  not  present  when  the  claim  is  signed 
(see  Body  v.  Halse,  [1892]  1  Q.  B.  203). 

Where  a  person  is  entered  on  the  register  of  voters  for  the  time 
being  in  force  in  respect  of  lodgings,  and  desires  to  be  entered  on  the 
next  register  in  respect  of  the  same  lodgings,  he  may  claim  to  be  so 
entered  by  sending  notice  of  his  claim  to  the  Overseers  of  the  parish 
in  which  his  lodgings  are  situate,  on  or  before  the  25th  July  (Parlia- 
mentary and  Municipal  Registration  Act,  1878,  s.  22).  The  claim  by 
lodgers  retaining  the  same  lodgings  in  successive  years  must  be  in 
the  form  given  in  the  Registration  Order,  1895  (Scheds.  II.  and  III., 
Forms  (H),  No.  2). 

Freemen. — A  person  whose  name  has  been  omitted  from  the  list  of 
voters  for  any  city  or  borough,  and  who  claims  as  a  freeman  of  the  city 
or  borough,  must  give  notice  of  his  claim  to  the  Town  Clerk  of  the 
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city  or  borough,  on  or  before  20th  August  (Parliamentary  Registration 
Act,  1843,  s.  15 ;  Registration  Act,  1885,  s.  3  (1) ;  see  also  Nagle  v. 
Campbell,  [1896]  2  Jr.  R.  326).  The  form  of  notice  of  claim  by  free- 
men is  given  in  the  Parliamentary  Registration  Act,  1843  (Sched.  B, 
Form  No.  7). 

A  person  whose  name  has  been  omitted  from  the  list  of  Freemen 
and  Liverymen  of  the  City  of  London  must  give  notice  to  the  Secondaries 
of  the  City  of  London,  and  to  the  Clerk  of  the  Company,  in  the  list  of 
which  he  claims  to  have  his  name  inserted,  of  hie  claim  on  or  before 
20th  August  (Parliamentary  Registration  Act,  1843,  s.  20 ;  Registration 
Act,  1885,  s.  3  (1)). 

Service,  etc. — A  notice  of  claim  may  be  served  either  personally  or 
by  leaving  it  at  the  place  of  abode  of  the  person  for  whom  it  is  intended, 
or  by  post,  under  the  Parliamentary  Registration  Act,  1843,  s.  100. 
The  service  of  notice  of  claim  on  a  Sunday  has  been  held  valid  (see 
RawliTis  V.  The  Overseers  of  West  Derhy,  1846,  2  C.  B.  72). 

The  notice  of  claim  must  be  signed.  The  notice  of  claim  may  be 
signed  by  a  clerk  of  a  person  authorised  by  the  claimant  (Brown 
V.  Tomls,  [1891]  1  Q.  B.  253). 

As  to  the  correction  by  the  Revising  Barrister  of  mistakes  in  any 
■claim,  see  Parliamentary  and  Municipal  Registration  Act,  1878,  s.  28 ; 
Registration  Act,  1885,  s.  1. 

Objections. —  Wlio  may  Object. — Any  person  whose  name  is  inserted 
•upon  any  list  of  voters  for  any  county,  city  or  borough,  may  object  to 
any  other  person  as  not  being  entitled  to  have  his  name  inserted  upon 
any  list  of  voters  for  the  same  county,  city,  or  borough  (Parliamentary 
Registration  Act,  1843,  ss.  7  and  17 ;  Registration  Act,  1885,  s.  2  (1)). 

This  now  applies  to  burgess  lists  in  parliamentary  municipal 
boroughs,  but  an  objection  in  respect  of  either  the  list  of  parliamentary 
voters  or  the  burgess  list  can  only  be  made  by  a  person  whose  name  is 
on  the  list  to  which  the  objection  applies  (see  the  Parliamentary  and 
Registration  Act,  1878,  s.  18  (1)). 

These  provisions  now  apply  to  burgess  lists  in  all  municipal  boroughs, 
and  to  the  registration  of  county  electors  (see  the  County  Electors  Act, 
1888,  s.  4  (1)).  And  a  person  whose  name  appears  in  any  list  of  county 
electors  or  burgesses  in  a  county  may  object  to  the  name  of  any  other 
person  on  a  list  of  county  electors  or  burgesses  for  a  parish  in  that 
-county,  and  may  oppose  the  claim  of  a  person  to  have  his  name  inscribed 
in  any  such  list  {ibid.,  s.  4  (1)  (&)). 

A  person  is  qualified  to  object  if  at  the  time  of  service  of  notice  of 
his  objection  his  name  was  upon  any  of  the  lists  of  voters  prepared  by 
the  Overseers,  even  though  his  name  may  have  been  struck  off  the  list 
by  the  Revising  Barrister  before  the  objection  is  heard  (see  Pease  v. 
Toion  Clerk  of  Middlesborough,  [1893]  1  Q.  B.  127). 

Notice  of  Objection. — Notice  of  the  objection  must  be  given,  on  or 
before  the  20th  August,  by  the  person  objecting,  to  the  Overseers  who 
made  out  the  list  in  which  the  name  of  the  person  objected  to  is 
inserted ;  or  if  the  person  objected  to  is  on  the  list  of  freemen  of  any 
'city  or  borough,  except  the  City  of  London,  then  to  the  Town  Clerk 
(Parliamentary  Registration  Act,  1843,  s.  17 ;  Registration  Act,  1885, 
s.  3  (1)). 
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Notice  of  the  objection  must  also  be  given  to  the  person  objected  to, 
and  the  grounds  of  the  objection  must  be  specified  in  such  notice  ;  the 
objection  is  confined  to  the  grounds  specified  in  the  notice,  and  each 
of  those  grounds  is  to  be  treated  by  the  Revising  Barrister  as  a  separate 
objection  (County  Voters  Registration  Act,  1865,  ss.  6  and  8  ;  Parlia- 
mentary and  Municipal  Registration  Act,  1878,  s.  26).  For  forms  of 
notice  of  objection  to  the  person  objected  to,  see  the  Registration  Order, 
1895,  Scheds.  II.  and  III.,  Forms  (I),  No.  2 ;  see  also  Force  v.  Floudy 
1863,  15  C.  B.  N.  S.  543. 

The  notice  of  objection  must,  if  there  is  more  than  one  list,  specify 
the  list ;  and  if  the  list  referred  to  is  made  out  in  divisions,  must  specify 
the  division  to  which  the  objection  refers ;  and  if  the  list  contains  two 
or  more  persons  of  the  same  name,  must  distinguish  the  person  intended 
to  be  objected  to  (see  Registration  Order,  1895,  Scheds.  II.  and  III., 
Forms  (1),  No.  2,  note  (a);  see  also  Hall  v.  Cropper,  1879,  5  C.  P.  D.  73; 
Hartley  v.  Halse,  1888,  22  Q.  B.  D.  200).  The  notice  must  be  signed 
by  the  person  objecting  (as  to  what  is  sufficient  signature,  see  Trotter  v. 
Walker,  1862,  13  0.  B.  N.  S.  30 ;  Bennett  v.  Brumfitt,  1867,  L.  R.  3  0.  P. 
28),  and  dated  (see  Beenlen  v.  Hockin,  1846,  4  C.  B.  19;  Freeman  v^ 
Newman,  1883,  12  Q.  B.  D.  373 ;  Kenny  v.  Kenealey,  [1895]  2  Ir.  Rep. 
544),  and  must  state  the  true  place  of  abode  of  the  person  objecting 
(as  to  the  sufficiency  of  the  address,  see  Wills  v.  Adey,  1846,  2  C.  B. 
246  ;  Melho2irne  v.  Greenfield,  1859,  7  C.  B.  N.  S.  1 ;  Jo7ies  v.  Pritchard, 
1868,  L.  R.  4  C.  P.  414;  Adams  v.  Bostock,  1881,  8  Q.  B.  D.  259; 
Humphrey  v.  Earle,  1887,  20  Q.  B.  D.  294;  Hicks  v.  Stokes,  [1893] 
1  Q.  B.  124;  Unforth  v.  Butler,  [1899]  1  Q.  B.  116;  Sagar  v.  Clare, 
[1900]  82  L.  T.  599).  A  misstatement  of  the  place  of  abode  of  an 
objector  in  the  notice  of  objection  may  be  amended  by  the  Revising 
Barrister  {Prescott  v.  Lee,  [1899]  2  Q.  B.  273). 

After  the  statement  of  the  place  of  abode,  the  person  objecting  must 
specify  the  list  on  which  he  is,  and  which  entitles  him  to  object.  Thus 
if  the  objection  is  to  a  parliamentary  elector,  the  person  objecting  must 
sign  himself  as  being  on  the  list  of  parliamentary  electors;  if  to  a 
burgess  or  county  elector,  the  person  objecting  must  sign  himself  as 
being  on  the  list  of  burgesses  or  county  electors ;  and  if  the  objection 
is  to  a  person  both  as  a  parliamentary  elector  and  as  a  burgess  or  county 
elector,  the  person  objecting  must  sign  himself  as  being  on  the  list  as- 
both  (see  Registration  Order,  1895,  Sched.  II.  and  III.,  Forms  (I),  No.  2, 
note  (c)). 

It  is  not  necessary  to  give  a  separate  notice  of  objection  to  the 
Overseers  in  respect  of  each  voter  objected  to  (see  Smith  v.  Holloway, 
1865,  L.  R.  1  C.  P.  145). 

The  Revising  Barrister  has  power  to  correct  any  mistake  which 
is  proved  to  him  to  have  been  made  in  any  notice  of  objection  (see 
Parliamentary  and  Municipal  Registration  Act,  1878,  s.  28  ;  Registration 
Act,  1885,  s.  1 ;  see  also  Hartley  v.  Halse,  1888,  22  Q.  B.  D.  200 ;  Sand- 
ford  V.  Beale,  1895,  65  L.  J.  Q.  B.  73;  Prescott  v.  Lee,  [1899]  2  Q.  B. 
273;  Green  v.  Wanklyn,  [1906]  1  K.  B.  394). 

As  to  withdrawal  of  an  objection  upon  notice,  and  as  to  the  revival 
of  an  objection  by  another  qualified  person  after  the  death  of  the  person 
objecting,  see  Parliamentary  and  Municipal  Registration  Act,  1878, 
s.  27;  Registration  Act,  1885,  s.  1;  County  Electors  Act,  1888,  s.  4;. 
see  also  Registration  Order,  1895,  Scheds.  II.  and  III.,  Forms  (N),  Nos.  1 
and  2,  and  Form  (0). 
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A  notice  of  objection  must  be  served  either  personally  on  the 
person  for  whom  it  is  intended  (if  to  the  Overseers,  on  one  of  them), 
by  leaving  it  at  his  place  of  abode,  or  by  posting  it,  as  directed  by  the 
Parliamentary  Registration  Act,  1843,  s.  100. 

Revision  of  the  Lists.— The  judicial  duties  with  regard  to  the 
revision  of  the  lists  of  voters,  and  the  adjudication  of  claims  and 
objections,  previous  to  the  completion  of  the  register,  are  performed 
by  Revising  Barristers,  who  hold  their  Courts  of  revision  annually, 
between  8th  September  and  12th  October,  for  those  purposes.  It  is 
the  function  of  the  Revising  Barrister  also  to  correct  any  mistakes 
in  the  lists. 

As  to  the  qualifications  for  the  office  of  Revising  Barrister,  the 
mode  of  appointment  of  Revising  Barristers,  their  duties  and  powers 
with  regard  to  the  holding  of  their  Courts,  the  appearance  of  parties 
and  witnesses  before  such  Courts  of  revision,  the  decision  of  claims 
and  objections  at  such  Courts,  appeals  therefrom,  and  the  procedure 
generally,  see  the  article  Revising  Barrister. 

Proceedings  after  the  Revision. — Custody  of  the  Revised  Lists. — 
The  Revising  Barrister,  after  completing  the  revision,  sends  the  revised 
lists  of  voters  for  the  county  to  the  Clerk  of  the  County  Council,  who 
is  to  keep  them  among  the  records  of  the  County  Council,  and  the 
revised  lists  of  voters  for  the  city  or  borough  to  the  Town  Clerk  (see 
Parliamentary  Registration  Act,  1843,  ss.  47  and  48 ;  Parliamentary 
and  Municipal  Registration  Act,  1878,  s.  31 ;  Registration  Act,  1885, 
s.  4  (6)). 

The  Revising  Barrister,  if  practicable,  is  to  complete  the  revision 
of  the  lists  of  voters  for  the  parishes  in  one  polling  district  in  a  parlia- 
mentary county,  and  to  transmit  them  to  the  Clerk  of  the  County 
Council,  before  proceeding  to  revise  the  lists  of  voters  for  any  parish 
in  another  polling  district  (Registration  Act,  1885,  s.  4  (6)).  In  boroughs 
the  Revising  Barrister  sends  the  revised  lists  to  the  Town  Clerk,  on 
the  completion  of  the  revision  for  the  whole  borough. 

Printing  Register. — The  Clerk  of  the  County  Council  must  forthwith 
have  the  lists  of  county  voters  copied  and  printed  in  a  book  arranged 
with  the  names  of  each  parish  or  township  in  strict  alphabetical  order 
according  to  the  surnames,  and  with  every  polling  district  in  alphabetical 
order,  and  with  every  parish  or  township  within  the  polling  district 
in  the  same  order.  After  the  last  list  for  each  polling  district,  a  list 
is  to  be  inserted  of  all  persons  in  alphabetical  order  whose  names  do 
not  appear  in  any  of  the  lists  for  such  polling  district,  but  who  have 
been  registered  by  the  Revising  Barrister  to  vote  at  the  polling  place 
of  such  district.  To  every  name  in  the  book  is  to  be  prefixed  its  proper 
number,  beginning  the  numbers  from  the  first  name  and  continuing 
them  in  a  regular  series  to  the  last  name.  A  number  is  to  be  prefixed 
to  the  name  of  every  person  in  every  list  inserted  after  the  last  list 
for  any  polling  district,  and  no  number  but  an  asterisk  only  is  to  be 
prefixed  to  the  name  of  the  same  person  in  the  list  of  the  parish  or 
township  in  which  his  name  originally  appeared.  The  book  is  to  be 
printed  and  arranged  so  that  the  list  of  voters  of,  and  for,  each  separate 
parish  or  township  contained  in  it  may  be  conveniently  and  completely 
cut  out  or  detached  from  all  the  other  lists  of  voters  in  the  same  book. 
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so  that  all  the  lists  for  every  or  any  polling  place  or  the  list  of  every 
or  any  single  parish  or  township  may  be  ready  for  the  purposes  of  the 
Registration  Acts,  or  for  sale  (Parliamentary  Registration  Act,  1843, 
s.  47 ;  as  to  direction  by  the  county  authority  to  make  out  the  lists 
according  to  streets,  see  the  County  Electors  Act,  1888,  s.  4  (3);  and 
as  to  a  separate  series  of  numbers  for  each  polling  district,  see  Registra- 
tion Act,  1885,  s.  4  (7)  and  (8)). 

In  boroughs  the  Town  Clerk  is  to  have  the  lists  of  voters  for  each 
city  or  borough  copied  and  printed  in  a  book,  in  which  the  lists  are  to 
be  arranged,  and  every  name  numbered  according  to  the  above  direc- 
tions with  regard  to  the  county  lists,  so  far  as  the  same  are  applicable 
(Parliamentary  Registration  Act,  1843,  s.  48 ;  see  also  Representation  of 
the  People  Act,  1867,  s.  34;  and  as  to  arrangement  of  the  borough  lists 
according  to  streets,  see  Parliamentary  and  Municipal  Registration  Act, 
1878,  s.  21 ;  County  Electors  Act,  1888,  s.  5).  See  also  the  instructions 
for  the  formation  of  the  register  for  parliamentary  elections,  the  county 
register,  and  the  parochial  electors  list,  given  in  the  Registration  Order, 
1895. 

Custody  of  Register. — The  Clerk  of  the  County  Council  must,  on  or 
before  the  31st  December,  sign  and  deliver  the  book  which  contains  the 
completed  register  of  county  voters,  to  the  Sheriff  of  the  county,  to  be 
safely  kept  by  him  and  his  successors ;  and  the  Town  Clerk  must,  within 
the  same  time,  sign  and  deliver  the  book  containing  the  completed 
register  of  borough  electors  to  the  Returning  Officer  of  the  city  or 
borough,  to  be  safely  kept  by  him  and  his  successors  (see  Parliamentary 
Registration  Act,  1843,  ss.  47  and  48  ;  Representation  of  the  People  Act 
1867,  s.  38). 

A  printed  copy  of  the  register  of  voters  then  in  force,  for  every 
county,  city,  or  borough,  must  be  sent  to  one  of  the  principal  Secretaries 
of  State  by  the  Clerk  of  the  County  Council  of  every  county,  and  the 
Town  Clerk  or  other  officer  having  charge  of  the  register  of  every  city 
or  borough  within  twenty- one  days  after  1st  February  (Parliamentary 
Electors  Registration  Act,  1868,  s.  37). 

Cminty  Register. — The  Clerk  of  the  County  Council  is  required  to 
make  up  a  register  of  all  persons  registered  as  burgesses  or  county 
electors  in  the  county,  both  for  the  county  and  for  each  of  its  electoral 
divisions  for  the  purpose  of  election  of  the  county  authority,  and  the 
Town  Clerk  must  deliver  to  him  such  number  of  copies  of  the  list  of 
burgesses  as  revised  as  he  may  require  for  the  purpose  of  making  up 
such  register  (County  Electors  Act,  1888,  s.  7  (1)).  And  where  a  parish 
is  situate  not  within  a  municipal,  but  within  a  Parliamentary  borough, 
the  Overseers  must  send  to  the  Clerk  of  the  County  Council  two  copies 
of  the  lists  of  voters  at  the  same  time  at  which  they  send  copies  to  the 
Town  Clerk,  and  the  Town  Clerk  must  have  printed  such  number  of 
copies  of  the  revised  lists  as  the  Clerk  of  the  County  Council  may 
require,  and  must  transmit  the  same  to  the  Clerk  of  the  County  Council, 
who  is  to  deal  with  them  the  same  as  with  other  lists  of  county  electors 
in  his  county,  but  he  is  not  otherwise  to  act  in  relation  to  the  regis- 
tration of  county  electors  in  the  parish  {ibid.,  s.  4  (2)  (/);  see  also 
Registration  Order,  1895). 

Register  of  Parochial  Electors. — With  regard  to  the  register  of 
parochial  electors,  also,  the  Clerk  of  the  County  Council  has  certain 
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duties  imposed  on  him  by  the  Local  Government  Act,  1894.  The 
parochial  register  is  to  be  framed  in  parts  for  wards  of  urban  districts 
and  parishes  {iUd,,  s.  44  (3)),  and  a  person  duly  qualified  may  be  in 
more  than  one  such  register  {ibid.,  s.  44  (4)).  Where  the  name  of  a 
person  is  entered  both  in  the  ownership  list  and  in  the  occupation  list 
of  voters  in  the  same  parish,  and  the  Revising  Barrister  places  against 
that  name  a  mark  or  note  signifying  that  it  should  be  printed  in  division 
III.  of  the  lists,  an  asterisk  or  other  mark  is  to  be  then  printed  against 
the  name,  and  such  person  is  not  entitled  to  vote  as  a  parochial  elector 
in  respect  of  that  entry  {ibid.,  s.  44  (7)).  Such  separate  list  forms  part 
of  the  register  of  parochial  electors  of  the  parish,  and  must  be  printed 
at  the  end  of  the  other  lists  of  electors  for  the  parish,  and  the  names 
must  be  numbered  consecutively  with  the  other  names  on  those  lists, 
and  the  law  relating  to  the  register  of  electors  is,  with  the  necessary 
modifications,  to  apply  accordingly,  and  the  lists  are  for  the  purposes  of 
the  Act  to  be  deemed  to  be  part  of  such  register  {ibid.,  s.  44  (8) ;  see 
also  the  Registration  Order,  1895,  Sched.  I.  s.  7  (ii.)).  The  Clerk  of  the 
County  Council  or  Town  Clerk,  as  the  case  may  be,  must,  in  printing 
the  lists  returned  to  him  by  the  Revising  Barrister,  do  everything  that 
is  necessary  for  carrying  into  efiect  the  provisions  of  the  section  with 
respect  to  the  persons  whose  names  are  marked  by  the  Revising  Barrister 
in  pursuance  of  the  section  {ibid.,  s.  44  (10);  see  also  Registration  Order, 
1895). 

Correction  of  the  Register. — If  the  decision  of  the  Revising  Barrister 
as  to  the  insertion  of  a  name  on  the  register,  or  as  to  the  omission  of  a 
name  from  the  register  be  reversed  on  appeal  (see  Revising  Barrister), 
so  as  to  require  any  alteration  or  correction  of  the  register,  notice  of  the 
judgment  or  order  must  be  given  by  the  Court  to  the  Sheriff  or  Returning 
Officer  having  the  custody  of  the  register,  or  Town  Clerk  having  custody 
of  the  burgess  roll.  Such  notice  must  specify  exactly  every  alteration 
or  correction  to  be  made  in  pursuance  of  the  judgment  or  order  of  the 
Court,  and  the  Sheriff,  Returning  Officer,  or  Town  Clerk  respectively, 
must,  upon  the  receipt  of  such  notice,  alter  or  correct  the  register  or 
burgess  roll  accordingly,  and  sign  his  name  against  every  alteration  and 
correction,  and  must  safely  keep  and  hand  over  to  his  successors  every 
such  notice,  together  with  the  register  or  burgess  roll  (see  Parliamentary 
Registration  Act,  1843;  Parliamentary  and  Municipal  Registration  Act, 
1878,  s.  35).  The  alteration  or  correction  is  to  be  made  in  such  a  case 
without  any  formal  order  of  the  Court  directing  it  (see  Whitmore  v. 
Bedford,  1843,  5  Man.  &  G.  9). 

It  has  been  said  that  except  upon  appeal  as  above  the  Court  has  no 
power  to  order  the  register  to  be  altered  or  corrected ;  so  that  where,  for 
example,  a  Revising  Barrister  in  mistake  struck  out  the  name  of  a  voter 
from  the  borough  list,  thinking  that  he  was  striking  it  out  from  the 
county  list,  it  was  held  that  the  Queen's  Bench  had  no  power  to  order 
a  correction  (see  Ex  parte  Allen,  1859,  6  C.  B.  K  S.  334).  And  a 
mandamus  to  a  Town  Clerk  to  correct  a  mistake  in  the  burgess  roll  has 
been  refused  (see  In  re  Town  Clerk  of  Eastbourne;  Ex  -parte  Keay,  1891, 
66  L.  T.  323).  But  in  The  Mayor  of  Rochester  v.  R.,  1858,  27  L.  J.  Q.  B. 
434,  a  mandamus  was  granted  to  revise  the  burgess  roll,  and  following 
the  principles  laid  down  in  that  case,  Day,  J.,  at  Chambers,  on  the  22nd 
December  1897  {In  re  Mayor,  etc.,  of  Wednesbury),  gave  leave  to  amend 
the  burgess  roll  on  proof  that  names  had  been  entered  thereon  by 
mistake. 
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Dates  on  which  Registers  come  into  Force. — The  Parliamentary  Register, 
that  is  the  register  of  persons  entitled  to  vote  for  the  county  or  borough 
to  which  the  register  relates,  comes  into  force  on  the  Ist  of  January 
following  the  revision,  and  continues  in  force  for  one  year  (see  the 
Representation  of  the  People  Act,  1867,  s.  38).  The  Municipal  Register, 
that  is  the  Burgess  Roll,  must  be  completed  on  or  before  20th  October 
in  each  year,  and  comes  into  operation  on  1st  November,  and  continues 
in  operation  for  one  year  from  that  date  (see  the  Municipal  Corporations  I 
Act,  1882,  s.  45  (2)).  i 

The  County  Council  Register  must  be  completed  before  the  20th  of        i 
December  in  every  year,  and  comes  into  operation  on  the  following  1st        I 
of  January  (see  the  County  Councils  (Elections)  Act,  1891,  s.  2  (1)). 
The  burgess  lists  forming  the  Burgess  Roll,  which  comes  into  operation 
on  1st  November  in  every  year,  now  form  part  of  the  County  Council 

Register,  in  substitution  for  the  former  burgess  lists  {ibid.,  s.  2  (2)).  '\ 

.1 

Copies  of  Register  for  Sale. — Printed  copies  of  the  register  must  be 

kept  for  sale  at  fixed  prices  (see  the  Parliamentary  Registration  Act,  i 

1843,  ss.  49-52;    Municipal   Corporations   Act,   1882    s.   48;    County  \ 

Electors  Act,  1888,  ss.  7  (2)  and  8  (5)).  { 

Registration  Expenses. — An  account  of  all  expenses  incurred  by  the        < 
Clerk  of  the  County  Council  in  carrying  into  effect  the  provisions  of  the        \ 
Registration  Acts  is  to  be  laid  before  the  County  Council,  who  are  to 
make  an  order  for  their  payment  or  for  the  payment  of  such  part  as        ; 
they  may  allow  to  the  Clerk  of  the  County  Council  out  of  the  county 
fund  (see  the  Parliamentary  Registration  Act,  1843,  s.  54;  Registration 
Act,  1885,  s.  8;  Local  Government  Act,  1888,  ss.  3  (xii.)  and  68  (2); 
County  Electors  Act,  1888,  s.  8).  m 

Where  a  parish  is  in  a  parliamentary  but  not  in  a  municipal  borough,  " 
one-half  of  the  expenses  and  receipts  under  the  Registration  Acts  in  : 
respect  of  such  parish  is  to  be  defrayed  out  of  and  paid  to  the  county 
fund,  and  the  other  half  is  to  be  defrayed  out  of  and  paid  to  the  poor- 
rate  of  the  parish  (Registration  of  Electors  Act,  1891,  s.  2).  The 
Revising  Barrister  must,  as  part  of  the  business  of  the  revision,  if 
necessary,  determine  what  expenses  and  receipts  are  incurred  or  arise 
under  the  Registration  Acts  in  respect  of  the  parish  {ibid.). 

All  the  expenses  incurred  by  the  Town  Clerk  or  Returning  Oflticer 
of  any  city  or  borough  under  the  Registration  Acts  are  to  be  defrayed 
out  of  the  poor-rates  in  the  parishes  and  townships  within  the  city  or 
borough,  in  proportion  to  the  numbers  of  the  names  on  the  list  of  the 
parish  or  township.  An  account  of  the  expenses  so  incurred,  and  also 
an  account  of  the  sum  contributed  for  defraying  the  same  by  each  parish 
or  township,  must  be  laid  before  the  common  council  or  town  council 
of  the  city  or  borough,  or  if  none,  then  before  the  justices  of  the  peace 
at  Quarter  Sessions  for  the  county,  who  give  a  certificate  of  the  amount 
allowed,  and  also  a  certificate  of  the  sum  to  be  contributed  by  each  of 
the  parishes  or  townships  towards  the  same.  The  Overseers  of  each 
parish  or  township  must  then  pay  to  the  Town  Clerk,  out  of  the  poor- 
rate,  the  sum  mentioned  in  the  certificate  (see  Parliamentary  Registra- 
tion Act,  1843,  s.  55). 

When  the  whole  or  part  of  the  area  of  a  municipal  borough  is  co- 
extensive with  that  of  a  parliamentary  borough,  one-half  of  the  expenses 
is  to  be  paid  as  above  and  the  other  half  out  of  the  borough  fund  (Parlia- 
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mentary  and  Municipal  Registration  Act,  1878,  s.  30  (1);  as  to  the 
division  of  expenses  where  the  areas  of  the  parUamentary  borough  and 
of  the  municipal  borough  are  not  co-extensive,  see  ibid.,  s.  30  (2)). 

As  to  the  recovery  of  registration  expenses,  see  Parliamentary  Electors 
Registration  Act,  1868,  s.  23. 

See  the  articles  Ballot;  Burgess  Roll;  Franchise;  Returning 
Officer;  Revising  Barrister;  Scrutiny. 

[Authorities. — Rogers  on  Elections,  vol.  i. ;  Registration,  16th  ed.,  1897 ; 
Mackenzie  and  Lushington,  The  Parliamentary  and  Local  Government 
Registration  Manual,  2nd  ed.,  1897 ;  Saint,  Digest  of  Parliamentary  and 
Municipal  Registration  Cases,  1843-1906,  4th  ed.,  1906;  Moloney,  Regis- 
tration of  Voters,  2nd  ed.,  1907.] 


FORMS. 

Registration  Orders,  1895  and  1907. 

[The  instructions  contained  in  the  Orders  have  not  been  printed  here  mi  account 
of  their  length.  They  are  to  be  found  in  the  Registration  Order,  1895,  St.  R. 
&  0.,  1895,  No.  ~,  and  in  the  St.  R.  &  0.,  Rev.  1904,  tit.  "Parliamentary 
Rlectors"  p.  1 .  2'he  ai'der  of  1 907  is  No.  j^^,  and  is  printed  in  the  St.  R.  &  0., 
1907,  a^i?.  763.] 

OWNERSHIP  ELECTORS. 

FORM  OF  PRECEPT  OF  THE  CLERK  OF  THE  COUNTY 
COUNCIL  TO  THE  OVERSEERS.i 

For  Ownership  Electors. 

Registration  of  Electors. 

County  of  jTo  the  overseers  ^  of  the  poor  of  the  parish  of 

\     [or  of  the  township  of  ]. 

In  pursuance  of  the  provisions  of  the  Acts  of  Parliament  in  that 
behalf,  I  require  your  attention  to  the  following  instructions  respecting 
the  registration  of  ownership  electors. 

Part  1.  of  this  precept  informs  you  generally  of  the  persons  entitled 
to  be  registered  as  ownership  electors,  and  of  the  meaning  of  the  expres- 
sions used  in  this  precept,  and  also  as  to  the  mode  in  which  you  are  to 
make  out  and  publish  the  lists. 

Part  II.  gives  you  in  order  of  time  the  several  matters  which  you  are 
required  to  do. 

You  will  receive  a  separate  precept  from  me  [or  the  town  clerk  for 
]  respecting  the  registration  of  occupation  electors. 

1  In  the  case  of  a  parish  or  township  for  which  a  registration  officer  has 
been  appointed  in  pursuance  of  sec.  4  of  the  County  Electors  Act,  1888,  the 
precept  will  be  addressed  to  him  and  not  to  the  overseers. 
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Part  I. 

General  Instructions  explaining  the  Meaning  of  the  Expressions 
used,  and  the  mode  of  making  out  and  publishing  the  lists. 

Part  II. 
Things  to  be  done  in  Order  of  Date. 

FORMS  FOR  OWNERSHIP  ELECTORS. 

Form  No.  1. 

Notice  as  to  Ownership  Claims  to  be  given  by  the  Overseers. 

[  Division  of  the]  county  of 

Parish  [or  township]  of 

We  hereby  give  notice,  that  all  persons  entitled  to  be  registered  as 
electors  in  respect  of  the  ownership  (whether  freehold,  copyhold,  or 
leasehold)  of  any  property  situate  wholly  or  in  part  within  this  parish 
[or  township],  who  are  not  upon  the  register  of  electors  now  in  force 
for  the  above  division  [county],  or  who  being  upon  the  register,  do  not 
retain  the  same  qualification  or  place  of  abode  as  described  in  such 
register,  and  who  are  desirous  to  have  their  names  inserted  in  the  register 
of  electors  about  to  be  made,  are  hereby  required  to  give  or  send  to  us 
or  any  of  us,  on  or  before  the  twentieth  day  of  July  in  this  year,  a 
notice  in  writing  signed  by  them,  in  which  their  name  and  surname  at 
full  length,  their  place  of  abode,  and  the  particulars  of  their  qualification, 
must  be  legibly  written,  according  to  the  form  hereunder  set  forth. 

Any  person  who  is  upon  the  present  register  of  electors  in  respect 
of  such  ownership  of  property  as  above  mentioned  may  also  make  his 
claim,  if  he  thinks  fit ;  but  it  is  not  necessary  that  he  should  do  so  if 
he  still  has  the  same  qualification  and  place  of  abode  now  described 
in  the  register,  unless  he  desires  to  have  his  name  changed  from  the 
parochial  electors'  list  to  the  parliamentary  list  of  ownership  electors, 
or  vice  versd. 

Any  person  who  is  upon  the  register  now  in  force  for  the  said  county 
[or  division]  in  respect  of  the  ownership  of  property  situate  in  another 
parish  [or  township],  and  desires  to  be  on  the  parochial  electors'  list  of 
this  parish  [or  township],  must,  if  he  is  not  already  in  that  list,  send  a 
notice  as  above  mentioned,  claiming  to  have  his  name  entered  therein. 

Dated  this  day  of  June  in  the  year 

(Signed)        A.  B.^ Overseers  of  the  above  parish 
C.  D.j  [or  township]. 

Form  No.  2. 

Form  of  Notice  of  Claim  to  be  given  to  Overseers  by  Claimants 
in  respect  of  Ownership. 

To  the  Overseers  of  the  Parish  [or  Township]  of 

I  hereby  give  you  notice,  that  I  claim  to  have  my  name  entered  in 
the  list  of  parliamentary  electors  [or  in  the  parochial  electors  list]  in 
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respect  of  the  ownership  of  property  in  your  parish  [or  township],  and 
that  the  particulars  of  my  place  of  abode  and  qualification  are  stated  in 
the  columns  below. 

Dated  the  day  of  in  the  year  . 

(Signed)        G.  H. 


Names  of  the 

Claimant  at  full 

Length,  the  Surname 

being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of  Qualifying 
Property. 


Note. — (i.)  In  every  claim  the  place  of  abode  should  be  entered  with 
the  name  (if  any)  of  the  street,  lane,  or  other  locality,  and  the  number 
(if  any)  in  such  street,  lane,  or  other  locality,  and  such  entry  should  be 
made  in  all  cases  in;  such  a  manner  as  will  afford  a  full  and  sufficient 
address  for  a  person  entered,  if  a  letter  is  addressed  to  him  by  post. 

(ii.)  The  description  of  the  qualifying  property  should  specify  the 
street,  lane,  or  other  like  place  in  the  parish  [or  township]  (if  any),  and 
number  of  house  (if  any)  where  the  property  is  situate,  or  name  of  the 
property,  if  known  by  any,  or  name  of  the  occupying  tenant ;  or  if  the 
qualification  consists  of  a  tithe  rent-charge,  of  the  name  of  the  rectory, 
vicarage,  chapelry,  or  benefice  to  which  the  rent-charge  belongs,  and  if 
it  consists  of  any  other  rent-charge,  then  the  names  of  the  owners  of 
the  property  out  of  which  such  rent  is  issuing,  or  some  of  them,  and 
the  situation  of  the  property,  and  a  statement  of  the  registration  of  the 
claimant  in  respect  of  such  rent-charge  in  the  register  in  force  in  the 
year  1884. 

(iii.)  The  description  of  the  qualifying  property  should  in  all  cases 
be  such  as  will  afford  full  and  sufficient  means  of  identifying  such 

property. 

Form  No.  3. 

Form  of  List  of  Ownership  Claimants. 

rThe  list  of  persons  claiming  to  be  entitled  to  have 
°  *  ^^ '      their  names  entered  in  the  list  of  parliamentary 

L  electors,  or  in  the  parochial  electors  lists  in 
respect  of  the  ownership  of  property  situate  in  whole  or  in  part  within 
the  said  parish  [or  township]. 

A. — Parliamentary  List  Claims. 


[Division  of 

County  of 

Parish  [or  township]  of 


Margin 
for  entering 
Overseers' 
Objections. 


Names  of  each 

Claimant  at  full 

Length,  the  Surname 

being  first., 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualif>'ing  Property. 
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B. — Parochial  Electors  List  Claims. 


Margin 
for  entering 
Overseers' 
Objections. 


Names  of  each 

Claimant  at  full 

Lengthj  the  Surname 

being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


Signed  A.  B.^ Overseers  of  the  said 

C.  D.j  parish  \or  township]. 

Note. — In  this  form  the  particulars  are  to  be  copied  from  the  claim 
sent  in. 

Overseers  must  insert  in  the  foregoing  list  the  name  of  the  Parlia- 
mentary Division  in  which  their  parish  \or  township]  is  situate,  as  well 
as  that  of  their  parish  \or  township]. 


Form  No.  4. 

Notice  of  Objection  to  Ownership  Electors  to  be  given  to  the 

Overseers. 

To  the  Overseers  of  the  Parish  [or  Township]  of 

I  hereby  give  you  notice  that  I  object  to  the  name  of  the  person 
mentioned  and  described  below  being  retained  in  the  parliamentary  \ar 
parochial  electors]  list  of  ownership  electors  made  out  for  your  parish 
\or  township]  of 


Name  of  the 

Person  objected  to  as 

I   ;  described  in  the 

I  Register  or  List  of 

Ownership  Claimants- 


Place  of  Abode 
described. 


Nature  of 

Qualification 

described. 


Description  of 

Qualifying  Property  as 

given  in  the  Register  or 

List  of  Ownei-ship 

Claimants. 


Dated  the 


day  of 


in  the  year 

(Signed)         A.  B. 
[Place  of  abode.'] 

Form  No.  5. 

Fw^m  (a). 

Notice  of  Objection  to  be  given  to  persons  whose  names  are  in  the 
Ownership  portion  of  the  Register  when  objected  to  by  any  person 
other  than  Overseers,  and  to  the  occupying  tenant  of  the  qualifying 
Property,  where  notice  is  required  to  be  given  to  the  occupying 
Tenant. 
To  C.  D.  of  [here  insert  the  name  and  place  of  abode 

of  the  person  objected  to  as  described  in  the  register^  and  in  the  case  of  notice  to 
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the  tenant  of  the  qualifying  projperty  insert  his  name  and  place  of  abode  as 
described  in  the  register]. 

Take  notice  that  I  object  to  your  name  [in  the  notice  to  the  tenant 
instead  of  the  wards  "your  name,"  insert  the  name  of  the  person  objected  to] 
being  retained  in  the  parliamentary  [or  parochial  electors]  list  of  owner- 
ship electors  for  the  parish  [o?*  township]  of  in  the  [ 
division  of  the]  county  of 

And  I  ground  my  objection, 
on  the  1st  column  of  the  register, 
or  on  the  2nd  column, 
or  on  the  3rd  column, 

and  the  objection  relates 

to  the  nature  of  your  interest  [in  the  notice  to  the  tenant  instead  of 
the  wm-ds  "your  interest,"  insert  "the  interest  of,"  here  insert  the 
name  of  the  person  objected  to,]  in  the  qualifying  property; 
(yr  to  the  value  of  the  qualifying  property 
or  on  the  4th  column. 

Dated  this  day  of  19     • 

and 
Signed  A.  B.  of  [jplace  of  abode], 

on  the  register  [w  list] 

of  electors  for  the  parish  [or  township] 
of 


F(yrm  (b). 

Notice  of  Objection  to  be  given  to  persons  whose  names  are  on  the 

list  of  ownership  claimants  when  objected  to  by  any  Person  other 

than  Overseers,  and  to  the  occupying  tenants  of  the  quahfymg 

Property,  where  notice  is  required  to  be  given  to  the  occupymg 

T^^"l)  of  [^^^"^  ^'^^^'^^  ^^^  ^^^^  and  place  of 

ahodeof  'iUf^sa.  ejected  to  as  described  in  the  list,  and  in  «^  --//j^^^ 
to  the  tenant  of  the  qualifying  property  insert  hts  name  and  plaee  of  abode  as 

"t'llfit  I  object  to  your  name  [«  the  notice  to  the  te^ni 
instld:fTLds''youA.rae;'inseHthenaueoft^^p^^^^^^^^^ 
being  retained  in  the  parliamentary  [or  parochial  electors]  I. st  of  owner 
ship  electors  for  the  parish  [or  township]  of  ^  the  [ 

division  of  the]  county  of  • 

Dated  this  day  of  l»     • 

and 
(Signed)         A.  B.,  of  [place  of  alxde], 
^    ^  on  the  register  [or  I'st] 

of  electors  for  the  parish   [or 
township]  of 
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Form  No.  6. 

List  of  Persons  objected  to  as  Ownership  Electors  to  be  published 

by  the  Overseers. 

Parish  [or  Township]  of 
The  following  persons  have  been  objected  to  as  not  being  entitled  to 
have  their  names  retained  in  this  parish  [or  township]  list  of  owner- 
ship electors. 


A. — Parliamentary  List. 


Name  of  each 

Person  objected  to 

at  full  Leiiigth,  the 

Surname  being  first. 


Place  of  Abode. 


Nature 

of  the  supposed 

Qualification. 


Description  of 

(Qualifying  Property  as 

given  in  the  Register  or 

List  of  Ownership 

Claimants. 


B. — Parochial  Electm's  List. 


Name  of  each 

Person  objected  to 

at  full  Length,  the 

Surname  being  first. 


Place  of  Abode. 


Nature 

of  the  supposed 

Qualification. 


Description  of 

Qualifying  Property  as 

given  in  the  Register  or 

List  of  Ownership 

Claimants. 


(Signed)        A.  B.  ^Overseers  of  the  said  parish 
C.  D.j      [or  township]  of 
Note. — In  this  form  copy  particulars  from  register  of  electors  or 
ownership  list  of  claimants. 


Form  No.  7. 
Form  of  Declaration  by  Elector  as  to  the  Place  of  Abode. 

I,  A.  B.,  of  [place  of  abode\  on  the  ownership  portion  of  the  register 
[or  list  of  ownership  claimants]  for  the  parish  [or  township]  of 
in  the  [  division  of  the]  county  of  ,  do  solemnly 

and  sincerely  declare  that  I  possessed  on  the  fifteenth  day  of  July  now 
last  past  the  same  qualification  in  respect  of  which  my  name  was 
inserted  in  such  register  [or  list],  and  that  my  true  place  of  abode  is 
now 

(Signed)        A.  B. 
[Place  of  abode.'] 
Made  and  subscribed  before  me,  f  C.  D. 

the  day  of  -j  [Signature  of  justice^  (&c.] 

in  the  year  .  [[Statement  of  his  quality  as  justice^  d;c.] 
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OCCUPATION  ELECTORS. 

FORM   OF  PRECEPT  TO  THE  OVERSEERS  i  OF  A  PARISH 
NOT  IN  A  PARLIAMENTARY  BOROUGH. 

Registration  of  Occupation  Electors. 
County  of  "I   To  the  OvcFseers  of  the  Poor  ^  of  the  Parish  of 

Administrative       V  rr^-urr  u-r  -, 

County  oi  J  [or  01  the  lownship  of  ]. 

In  pursuance  of  the  provisions  of  the  Acts  of  Parliament  in  that 
behalf,  I  require  your  attention  to  the  following  instructions  respecting 
the  registration  of  occupation  electors. 

Part  I.  of  this  precept  informs  you  generally  of  the  persons  entitled 
to  be  registered,  and  of  the  meaning  of  the  expressions  used  in  this 
precept,  and  also  as  to  the  mode  in  which  you  are  to  make  out  and 
publish  the  lists. 

Part  II.  gives  you  in  order  of  time  the  several  matters  which  you 
are  required  to  do. 

As  respects  the  ownership  electors,  you  will  receive  a  separate  pre- 
cept from  me  [or  the  clerk  of  the  county  council], 

1  In  the  case  of  a  parish  for  which  a  registration  ofl&cer  has  been  appointed 
in  pursuance  of  sec.  4  of  the  County  Electors  Act,  1888,  the  precept  will  be 
addressed  to  him  and  not  to  the  Overseers. 


Part  I. 

General  Instructions  explaining  the  Persons  Entitled  to  be 
Registered,  the  Meaning  of  the  Expressions  used  and  the 
Mode  of  Making  Out  and  Publishing  the  Lists. 

Part  II. 
Things  to  be  done  in  Order  of  Date. 

FORMS  FOR  OCCUPATION  ELECTORS  IN  PARISH  NOT  IN 
A  PARLIAMENTARY  BOROUGH. 

Form  A. 

Form  of  Requisition  by  Overseers  requiring  Names  of  Inhabitant 

Occupiers. 
To  E.  F. 

You  are  hereby  required  to  fill  up  accurately  the  under- written 
form. 

If  this  form  is  not  returned  to  us  [or  me],  accurately  filled  up, 
within  twenty-one  days  after  the  service  hereof,  you  will  be  liable, 
under  the  Representation  of  the  People  Act,  1884,  to  a  penalty  not 
exceeding  forty  shillings. 

Dated  this  day  of  19     . 

A.  B. 
CD. 
Overseers  [or  assistant  overseer]  for  the  parish  [or  township]  of 
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Fm-m  of  Return. 


1. 

Property  in  Respect  of 

which  the  Peraon 

making  the  Return 

is  Rated  [or 

liable  to  be  Rated, 

or  Occupier]. 


Situation  or  Description  of 

everj'  Dwelling-house  as 
defined  by  the  Representa- 
tion of  the  Peoi)le  Acts, 
forming  part  of  the  Property 
in  the  First  Column. 


3. 


Surname  and  other  Name  of  every  Man 

who  was  on  the  fifteenth  day  of 

July  last,  and  has  been  up  to  the  date 

of  the  Return,  an  Inhabitant 

Occupier  of  any  Dwelling-house  in 

the  Second  Column. 


I  declare  that  the  above  is  a  true  and  complete  return. 

(Signed) 
Dated  the  day  of  19      . 


E.  F. 


Note. — The  description  of  the  property  in  the  first  column  should 
be  a  copy  from  the  rate  book,  and  should  be  filled  in  by  the  overseers, 
and  if  it  is  a  house  numbered  in  a  street  should  specify  the  street  and 
number. 

Such  of  the  following  instructions  as  are  suitable  should  be  annexed 
to  the  form,  with  such  alterations,  if  any,  as  the  overseers  think  neces- 
sary for  adapting  them  to  the  circumstances  of  the  parish  or  of  the 
property  to  which  the  notice  refers. 


Instructions  for  filling  up  a  Form. 

Instructions  where  Property  consists  of  several  Buildings  ;  for  instance, 
Cottages  let  by  the  Owner. 


cottage  in 


Lane,"  or 


1.  In  the  second  column  insert 
otherwise  describe  its  locality. 

2.  In  the  third  column  insert,  opposite  to  the  description  of  the 
cottage  in  the  second  column,  the  name  of  the  man  who  now  inhabits 
it,  and  has  inhabited  it  since  the  fifteenth  day  of  July  last. 

3.  If  it  has  not  been  so  inhabited  state  so,  or  omit  the  cottage  from 
the  second  column. 

4.  The  head  of  the  family  alone  is  considered  to  be  the  occupier. 

5.  The  temporary  absence  of  the  occupier  in  the  performance  of  any 
duty  does  not  disqualify  him  from  being  registered. 

Instructions  in  case  of  what  is  commonly  called  the  Service  Franchise. 

6.  The  dwelling-house  in  the  second  column  may  be  either — 

(a)  A  separate  house — for  example,  a  schoolmaster's  house ;  or 

(b)  A  part  of  a  dwelling-house  separately  occupied  as  a  dwelling — 

for  example,  a  room  or  rooms  over  a  stable,  or  caretaker's  rooms 
in  an  office. 
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7.  If  it  is  a  separate  house,  insert  in  the  second  column,  "  house  in 

Eoad,"  or  otherwise  describe  its  locality. 

8.  If  it  is  a  part  of  a  dwelling-house,  insert  in  the  second  column 
"rooms  over  stable,"  "basement  of  office,"  "rooms  over  shop,"  or  other- 
wise specify  the  locality  of  the  room  or  rooms. 

9.  In  the  third  column  insert,  opposite  the  description  of  the  dwell- 
ing-house in  the  second  column,  the  name  of  the  man  who  now  inhabits 
it,  and  has  inhabited  it  since  the  fifteenth  day  of  July  last. 

10.  If  it  has  not  been  so  inhabited  state  so,  or  omit  the  dwelling- 
house  from  the  second  column. 

11.  In  filling  up  the  return  it  must  be  recollected  that,  under  the 
Representation  of  the  People  Acts — 

{a)  In  the  case  of  a  man  who  inhabits  by  reason  of  any  office,  service, 
or  employment,  if  the  same  house  is  inhabited  by  any  person 
under  whom  such  man  serves  in  his  office,  service,  or  employ, 
ment,  such  man  is  not  considered  a  separate  inhabitant  occupier; 
for  example,  a  butler,  occupying  rooms  in  his  master's  house 
is  not  such  an  occupier,  although,  if  he  occupied  rooms  over 
a  detached  building,  such  as  a  laundry,  he  might  be  such  an 
occupier ; 

(h)  The  head  of  the  family  alone  is  considered  to  be  the  occupier ; 

(c)  The  temporary  absence  of  the  occupier  in  the  performance  of  any 
duty  does  not  disqualify  him  for  being  registered. 

Instructions  in  the  case  of  a  House  let  in  separate  Tenements. 

12.  The  dwelling-house  in  the  second  column  may  be  any  room  or 
rooms  in  the  house  which  are  separately  occupied  as  a  dwelling. 

13.  Insert  in  the  third  column  the  position  of  the  room  or  rooms 
occupied;  for  example,  "first  floor,  front  room." 

14.  In  the  third  column  insert,  opposite  to  the  description  of  the 
room  or  rooms  in  the  second  column,  the  name  of  the  man  who  now 
inhabits  it  or  them,  and  has  so  inhabited  since  the  fifteenth  day  of  July 
last. 

15.  If  any  room  or  rooms  have  not  been  so  inhabited,  state  so,  or  omit 
the  room  or  rooms  from  the  second  column. 

16.  In  filling  up  the  return  it  must  be  recollected  that,  under  the 
Eepresentation  of  the  People  Acts — 

{a)  A  man  who  occupies  separately  any  room  or  rooms  in  a  house  must 
be  entered,  although  he  is  entitled  to  a  joint  use  of  some  other 
part  of  the  house ;  for  example,  a  man  occupying  separately  the 
first  floor  front  rooms,  and  having  joint  use  of  a  wash-house, 
must  be  entered  ; 

{h)  The  head  of  the  family  alone  is  considered  to  be  the  occupier ; 

(c)  The  temporary  absence  of  the  occupier  in  the  performance  of  any 
duty  does  not  disqualify  him  for  being  registered. 

[The  Eegistration  Order,  1907,  has  substituted  the  following 
clause  :] — 

17.  If  the  landlord  of  a  house  let  out  in  separate  tenements  lives  in 
the  house,  he  must  return  the  names  of  the  occupiers  of  the  tenements 
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in  the  house  where  the  occupier  has  the  sole  and  exclusive  use  of  th( 
tenement  free  from  any  control  of  the  landlord. 


Where  a  county 
[or  borough]  rate 
18  levied  sepa^- 
rately  and  not  as 
part  of  the  poor- 
rate,  the  form 
must  be  altered 
accordingly,  so 
as  to  state  that 
omission  to  pay 
the  county  [or 
borough]  rate 
will  disqualify 
from  registra- 
tion as  a  county 
elector  [or  en- 
rolment as  a 
burgess]  in 
respect  of  the  old 
burgess  qualifi- 
cation as  well 
as  the  non-pay- 
ment of  the  poor- 
rate. 


Form  B. 

Notice  as  to  Rates  to  be  published  by  the  Overseers. 

Parish  [or  Township]  of 
[  division  of  the]  county  of 


We  hereby  give  notice 
that  no  person  will 
be  entitled  to  have 
his  or  her  name  in- 
serted on  any  list  of 


Administrative  County  [or  Municipal 

Borough]  of 

to  wit. 

electors  now  about  to  be  made  in  respect  of  the  occupation 
of  any  premises  situate  wholly  or  partly  within  this  parish  [or 
township],  otherwise  than  as  lodgings,  unless  all  sums  which 
have  become  due  in  respect  of  those  premises  on  account  of 
any  poor-rate  made  and  allowed  during  the  twelve  calendar 
months  next  preceding  the  fifth  day  of  January  last  past  have 
been  duly  paid  on  or  before  the  twentieth  day  of  July  next ; 
or  to  have  his  or  her  name  inserted  in  any  such  list  as  a  county 
elector  [or  burgess]  under  the  ten  pounds  occupation  burgess 
qualification  in  respect  of  the  occupation  of  any  premises  situate 
as  aforesaid,  unless  also  all  assessed  taxes  due  in  respect  of 
those  premises  previously  to  the  fifth  day  of  January  last  past 
have  been  duly  paid  on  or  before  the  twentieth  day  of  July 
next. 

Dated  the  day  of  19     . 

(Signed)         A.  B.  \  Overseers  of  the  above  parish 
C.  D.  /  [or  township]. 


"Where  a  county  [or 
borough]  rate  is 
levied  separately 
and  not  as  part  of 
the  poor-rate,  the 
t  rm  must  be 
altered  accord- 
ingly, so  as  to  state 
that  omission  to 
pay  the  county  [or 
borough]  rate  will 
disqualify  from 
registration  as  a 
county  elector  [or 
enrolment  as  a  bur- 
gess] in  respect  of 
the  old  burgess 
qualification  as 
well  as  the  non- 
payment of  the 
poor-rate. 


Form  C. 
No.  1. — Notice  as  to  Rates  to  be  served  by  Overseers. 
Parish  [or  Township]  of 

To  A.  B. 
[  division  of  the  ]  county  of 

Administrative  County  [or  Municipal  Borough]  of 

Take  notice  that  you  will  not  be  entitled  to  have  your 
name  inserted  in  the  list  of  electors  now  about  to  be  made  as 
occupier  of  the  premises  in  your  occupation  in 
unless  on  or  before  the  twentieth  day  of  July  next  all  sums 
due  in  respect  of  those  premises  on  account  of  any  poor-rate 
made  and  allowed  during  the  twelve  calendar  months  next 
preceding  the  fifth  day  of  January  last,  amounting  to  £ 
are  duly  paid. 

Dated  the  day  of  19     . 

(Signed)        C.  D.^  Overseers  of  the  above 
E.  F.j    parish  [or  township]. 
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No.  2.— List  of  Names  of  Persons  disqualified  for  being  registered  by 
non-payment  of  the  rates  due  in  respect  of  the  premises  named  herein. 

Parish  [or  Township]  of 


Names  of  Persons 

in  full, 

Surname  being  first. 


Place  of  Abode. 


Premises. 


Persons  actually  rated  in 
Kespeci  of  Premises. 


Form  D. 
No.  1. — Occupiers  List. 


N.B.— This  list 
does  not  contain 
the  names  of  any 
parliamentary 
■electors  except 
those  entitled  in 
respect  of  a  house- 
hold or  £10  occupa^ 
tion  qualification, 
or  of  £50  rental 
qualification  je- 
served  by  sec.  10 
of  the  Representa- 
tion of  the  People 
Act,  1884. 


Parish  [or  Township]  of 

List  of  the  persons  entitled  to  be  registered  as  parlia- 
mentary electors  for  the  [  division  of  the]  county  of 
and  the  persons  entitled  to  be  registered  as  county 
electors  for  the  administrative  county  [or  enrolled  as  burgesses 
of  the  borough]  of  in  respect  of  the  occupation  of 
property  situate  wholly  or  partly  within  this  parish  [or  town- 
ship] otherwise  than  as  lodgings. 


Division  I.     Persons  entitled  to  be  Registered  in  respect  of  the  occupation  afm-esaid 
both  as  Parliamentary  Electms  and  as  County  Electms  [or  Burgesses']. 


1. 

Names  of  Electors 

in  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property, 


Division  2.     Persons  entitled  to  be  Registered  in  respect  of  the  occupation  aforesaid 
as  Parliamentary  Electms^  but  not  as  County  Electors  [or  Burgesses]. 


1. 

Names  of  Electors 

in  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Propertj'. 
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Division  3.     Persons  entitled  to  he  Registered  in  respect  of  the  occupation  afoi'esaid 
as  County  Electws  [or  Burgesses],  but  not  as  Parliamentary  Electors. 


1. 

Names  of  Electors 

in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed) 


parish  [o?-  township]. 


Form  D. 
No.  2. — Old  Lodgers  List. 

Parish  [or  Township]  of . 

List  of  the  persons  who,  being  on  the  register  of  electors  now  in 
force  for  the  [  division  of  the]  county  of  in  respect 

of  residence  in  lodgings  within  the  above  parish  [or  township]  claim,  in 
respect  of  residence  in  the  same  lodgings,  to  have  their  names  inserted 
in  the  list  of  electors  for  the  said  [division  or]  county. 


Names  of 

Claimants  in 

full,  Surname 

being  first. 


Description  of 

Rooms 
occupied,  and 

whether 
Furnished  or 


Street,  Lane,  or 

other  Place,  and 

Number,  if  any,  of 

House  in  which 

Lodfi'ings  are 

situate. 


Name  and 

Address  of 

Landlord  or 

other  Pei-son 

to  Avhom  Rent 

is  paid. 


Margin  for 

Objections  by 

Overseers. 


(Signed)         A.  B.\  Overseers  of  the  above 
C.  DJ   parish  [oi-  township]. 


Form  G. 
Non-Resident  List. 


Parish  [w  Township]  of 

List  of  the  persons  who  are  entitled  to  be  elected  aldermen  or  coun- 
cillors of  the  administrative  county  [or  borough]  of  in  respect 
of  the  occupation  within  the  above  parish  [or  township]  of  any  property, 
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but  who  are  not  entitled  to  be  on  the  county  register  of  that  administra- 
tive county  [or  burgess  roll  of  that  borough]. 


1. 

Names  of  Persons 

in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)        A.  B.\  Overseers  of  the  above 
C.  D.  j    parish  [oi-  township]. 

Form  H. 

Notice  of  Claim  in  respect  of  the  Occupation  Franchise. 

No.  1. — Parliamentary  and  Local  Government  (other 
than  Lodgers). 

To  the  Overseers  of  the  Parish  [m-  Township]  of 

I  claim  to  have  my  name  inserted  in  the  lists  for  your  parish  [or 
township]  of  the  parliamentary  electors  for  [the  parliamentary 

division  of]  the  county  of  and  of  county  electors  for  the 

administrative  county  [m-  burgesses  of  the  borough]  of  [or 

to  have  my  name  entered  in  the  parochial  electors  list  for  your  parish 
[(yr  township]]  in  respect  of  the  qualification  named  below  [and  to  have 
my  name  omitted  from  the  corrupt  and  illegal  practices  list]. 


Name  of  Claimant 

in  full, 
Surname  beins  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


Dated  day  of  19     . 

(Signed)        A.  B. 

Note. — If  the  claim  is  to  be  registered  as  a  parliamentary  elector 
only  or  as  a  county  elector  [or  burgess]  only,  or  only  to  be  entered  in 
the  parochial  electors  list,  the  form  must  be  altered  accordingly. 


No.  2. — Lodgers. 

To  the  Overseers  of  the  Parish  [or  Township]  of 

I  claim  to  have  my  name  inserted  in  the  list  of  electors  in  your 
parish  [or-  township]  for  the  [  division  of  the]  county  of 

in  respect  of  the  qualification  named  below. 
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Name  of  Claimant 

in  full,  Surname 

being  first. 

Description  of 
Rooms  occupied 

and  whether 
Furnished  or  not. 

Street,  Lane,  or 

other  Place,  and 

Number  (if  an^O 

of  House  in  which 

Lodgings  situate. 

Amount  of 
Rent  paid. 

Name  and  Address 
of  Landlord  or 
other  Person  to 

whom  Rent  is  paid. 

Stevens,  John 
William. 

Two   rooms, 
first  floor, 
furnished. 

51  Brick  Street 

16s.  a  week. 

William  John- 
son, 51  Brick 
Street. 

Omit  the  I  hereby  declare  that  I  have,  during  the  twelve  calendar  months 

between     immediately  preceding  the  fifteenth   day  of   July  in    this   yearf 
tiiey  are  not  (except  duHng  the  period  between  the  day  of 

applicable.  ^^^^  ^^^  ^^^  ^^  when  I  was  absent  in  the  perform- 

ance of  [here  set  out  the  duty  which  caused  the  absence])^  occupied  as  sole 
tenant  [or  as  joint  tenant  with  ],  and  resided  in,  the  above- 

mentioned  lodgings,  and  that  those  lodgings  are  of  a  clear  yearly 
value,  if  let  unfurnished,  of  ten  [or  twenty]  pounds  or  upwards!  and 
I  hereby  declare  that  I  am  on  the  register  of  electors  for  the  said 
division  [or  county]  in  respect  of  the  same  lodgings  as  above 
mentioned,  and  I  desire  to  have  my  name  inserted  in  the  old 
lodgers  list.f 


Dated  the 


day  of 


19 


(Signed)         A.  B.  (the  Claimant). 


I,  the  undersigned,  hereby  declare  that  I  have  witnessed  the 
above  signature  of  the  above-named  claimant  at  the  date  stated 
above,  and  that  I  believe  the  above  claim  to  be  correct. 


Dated  the 


day  of 


19     . 

(Signed)         C.  D.  of 
[State  residence  and  calling  of  witness]. 

Note. — If  the  claim  is  in  respect  of  diff'erent  rooms  successively 
occupied  as  lodgings  in  the  same  house,  the  notice  of  claim  must 
specify  each  room  or  set  of  rooms  so  occupied. 

If  the  claimant  is  on  the  register  in  respect  of  the  same  lodgings, 
and  desires  to  have  his  name  inserted  in  the  old  lodgers  list  pub- 
lished on  or  before  the  first  day  of  August  he  must  send  in  his  claim 
on  or  before  the  twenty-fifth  day  of  July. 

In  any  other  case  he  must  send  it  in  after  the  last  day  of  July, 
and  on  or  before  the  twentieth  day  of  August. 

If  there  are  two  joint  lodgers,  the  yearly  value  of  the  lodgings 
must  be  twenty  pounds  or  upwards. 

If  a  lodger  during  any  part  of  the  qualifjnng  period  not 
exceeding  four  months  at  any  one  time,  has,  in  the  performance 
of  any  duty  arising  from  or  incidental  to  any  office,  service,  or 
employment  held  or  undertaken  by  him,  been  absent  from  his 
lodgings  although  he  retained  them  in  the  occupation,  he  is 
entitled  to  be  registered  as  if  he  had  inhabited  his  lodgings 
during  that  period. 
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Form  I. 

Form  of  Notice  of  Objection  in  Respect  of  the  Occupation 

Franchise. 

No.  1.— Notice  of  Objection  to  be  given  to  Overseers. 

To  the  Overseers  of  the  Parish  [or  Township]  of 

I  hereby  give  you  notice  that  I  object  to  the  name  of 
being  retained  on  [division  of]  the  list  of  electors 

for  your  parish  [w  township]  as  a  parliamentary  elector  for  [the 
parliamentary  division  of]  the  county  of  and  as  a  county 

elector  for  the  administrative  county  [w  burgess  of  the  borough]  of 
[and  to  the  omission  of  the  said  name  from  the  corrupt  and 
illegal  practices  list]. 

Dated  the  day  of  19      . 

(Signed)  A.  B.  [place  of  abode]  on  the 
list  of  parliamentary  electors  [and 
county  electors  or  burgesses]  for  the 
parish  [or  township]  of 


No.  2. — Notice  of  Objection  to  be  given  to  Person  objected  to. 

To 

I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 
on  [division  of]  the  list  of  electors  for  the  parish 

[o7'  township]  of  as  a  parliamentary  elector  for  [the 

parliamentary  division  of]  the  county  of  and  as  a  county 

elector  for  the  administrative  county  [o?*  burgess  of  the  borough]  of 
[and  to  the  omission  of  your  name  from  the  corrupt  and 
illegal  practices  list]  on  the  following  grounds,  viz. : — 

1.  That  [e.g.  you  have  not  occupied  for  twelve  months  to  July  15th]. 

2.  That 
3. 

Dated  the  day  of  19      . 

(Signed)  A.  B.,  of  [place  of  abode]  on 
the  list  of  parliamentary  electors 
[and  county  electors  or  burgesses]  for 
the  parish  [or  township]  of 

Note. — (a)  The  notice  of  objection  in  each  of  the  above  two  cases, 
Nos.  1  and  2,  should,  if  there  is  more  than  one  list,  specify  the  list,  and 
if  the  list  referred  to  is  made  out  in  divisions,  should  specify  the  division 
to  which  the  objection  refers;  and  if  the  list  contains  two  or  more 
persons  of  the  same  name,  should  distinguish  the  person  intended  to 
be  objected  to. 

(b)  If  the  notice  refers  to  division  one  of  the  occupiers  list,  the 
reference  to  a  county  elector  [m-  burgess]  may  be  inserted,  but  if  the 
notice  refers  to  division  two  of  the  occupiers  list  or  to  the  lodgers  list, 
the  reference  to  a  county  elector  [or  burgess]  should  be  omitted,  and  if 
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the  notice  refers  to  division  three  of  the  occupiers  list,  the  reference  to 
a  parliamentary  elector  should  be  omitted. 

(c)  If  the  objection  is  to  a  parliamentary  elector,  the  objector  must 
sign  himself  as  being  on  the  list  of  parliamentary  electors;  if  the 
objection  is  to  a  county  elector  [or  burgess],  the  objector  must  sign 
himself  as  being  on  the  list  of  county  electors  [m-  burgesses] ;  and  if 
the  objection  is  to  a  person  as  both  parliamentary  elector  and  county 
elector  [or  burgess],  the  objector  must  sign  himself  as  being  on  the  lists 
as  both. 

Form  K. 
List  of  Claimants  in  respect  of  the  Occupation  Franchise  to 

BE   published   by   THE   OVERSEERS. 


No.  1. — List  of  Occupier  Claimants  (Parliamentary  and 
Local  Government). 

Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  inserted  in  division 
one  of  the  occupiers  list  of  electors  in  respect  of  the  occupation  of  pro- 
perty in  this  parish  [or  township]  otherwise  than  as  lodgings. 


Name  of  Claimant 

in  full, 
Surname  being  first. 


Plare  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)        A.  B. ^Overseers  for  the  above  parish 
C.  D.j  [oi'  township]. 

Note. — Form  No.  1  applies  to  persons  who  claim  to  be  entered  in 
division  one  of  the  occupiers  list,  both  as  parliamentary  electors  and  as 
county  electors  [or  burgesses]. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
must  be  added  to  the  foregoing  list  of  claimants. 

A  copy  of  the  claim  must  be  entered  in  this  form. 


No.  2. — List  of  Occupier  Claimants  (Parliamentary). 

Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  inserted  as  electors 
in  division  two  of   the  occupiers   list   of   electors   in   respect   of  the 
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occupation  of  property  in  this  parish  [or  township]  otherwise  than  as 
lodgings. 


Name  of  Claimant 

in  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.^ Overseers  of  the  above  parish 
C.  D.  J  [or  townshipj. 

Note. — Form  No.  2  applies  to  claims  by  persons  to  be  inserted  in 
division  two  of  the  occupiers  list  as  parliamentary  electors  only. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
must  be  added  to  the  foregoing  list  of  claimants. 

A  copy  of  the  claim  must  be  entered  in  this  form. 


No.  3. — List  of  Lodger  Claimants  (Parliamentary). 

Parish  [or  Township]  of 

The  following  persons  claim  as  lodgers  in  this  parish  [or  townshipj 
to  have  their  names  inserted  in  the  lists  of  electors  for  the  [ 
division  of  the]  county  of 


Name  of 

Claimant  in  full, 

Surname  being 

fiist. 


Description  of 
Rooms  occupied, 

and  whether 
Furnished  or  not. 


Street,  Lane,  or 

other  Place,  and 

Number  (if  any) 

of  House  in  which 

Lodgings  are 

situate. 


Amount  of 
Kent  paid. 


Name  and  Address 

of  Landlord 

or  other  Person 

to  whom 

Rent  is  paid. 


(Signed) 
Note. — A  copy  of  the  claim  must  be  entered  in  this  form 


A.  B.\  Overseers  of  the  above  parish 
C.  D.J  [<w  township]. 


No.  4.— List  of  Claimants  (Local  Government). 

Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  inserted  in  division 
three  of  the  occupiers  list  of  electors  in  respect  of  the  occupation  of 
property  in  this  parish  [or  township]. 
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Name  of  Claimant 

in  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)        A.  B.\Overseers  of  the  above  parish 
C.  Dj  [or  township]. 

Note. — Form  No.  4  applies  to  persons  who  claim  to  be  entered  in 
division  three  of  the  occupiers  list  as  county  electors  [or  burgesses] 
only. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
must  be  added  to  the  above  list. 

A  copy  of  the  claim  must  be  entered  in  this  form. 

No.  5. — List  of  Claimants  (Parochial  Electors  List). 

Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  entered  in  the 
parochial  electors  list  for  this  parish  [or  township]. 


Name  of  Claimant 

in  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.\Overseers  of  the  above  parish 
C.  D.j  [m'  township]. 

Note. — Form  No.  5  applies  to  persons  who  claim  to  have  their 
names  entered  in  the  parochial  electors  list  as  parochial  electors  only. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
must  be  added  to  the  above  list. 

A  copy  of  the  claim  must  be  entered  in  this  form. 

Form  L. 

List  of  Persons  objected  to  to  be  Published  by  the 
Overseers. 


No.  1. — List  of  Persons  on  Occupiers  List  who  have  been  objected 
to  (Parliamentary  and  Local  Government). 

Parish  [or  Township]  of 
The  following  persons  have  been  objected  to  as  not  being  entitled 
to  have  their  names  retained  on  division  one  of  the  occupiers  list  of 
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electors  in  respect  of  the  occupation   of  property  in   this   parish  [(/)- 
township]. 


Name  of  Person 
objected  to  in  full, 
Surname  bein^a:  first. 

Place  of  Abod  \ 

Nature  of  the  supposed 
Qualification. 

Description  of 
Qualifying  Property. 

(Signed) 


A.  B. ^Overseers  of  the  above  parish 
C.  D.j  [or  township]. 


Note.— This  form  apph'es  only  to  persons  objected  to  who  appear 
in  division  one  of  the  occupiers  list  as  entitled  to  vote  both  as  parlia- 
mentary electors  and  as  county  electors  [m-  burgesses]. 

Any  objection  to  the  omission  of  a  person  from  the  corrupt  and 
illegal  practices  list  should  be  added  to  the  foregoing  list. 

In  this  form  the  particulars  should  be  copied  from  the  list  of  electors. 


No.  2. — List  of  Persons  on  Occupiers  List  who  have  been 
objected  to  (Parliamentary). 

Parish  [or  Township]  of 
The  following  persons  have  been  objected  to  as  not  being  entitled 
to  have  their  names  retained  on  division  two  of  the  occupiers  list  of 
electors  in  respect  of  the  occupation  of  property  in  this  parish  [oj-  town- 
ship] other  than  lodgings. 


Name  of  Person 
objected  to  in  full, 
Surname  being  first. 


Place  of  Abode. 


Natuie  of  the  supposed 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.^Overseers  of  the  above  parish 
C.  D.j  [<w'  township]. 

Note. — Form  No.  2  applies  to  persons  whose  names  appear  in  division 
two  of  the  occupiers  list  as  entitled  to  vote  as  parliamentary  electors 
only. 

Any  objection  to  the  omission  of  a  person  from  the  corrupt  and  illegal 
practices  list  should  be  added  to  the  foregoing  list. 

In  this  form  copy  particulars  from  the  list  of  electors. 


No.  3. — List  of  Lodgers  objected  to. 

Parish  [or  Township]  of 
The  following  persons  have  been  objected  to  as  not  being  entitled  to 
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have  their  names  retained  on  the  old  lodgers  list  among  the  electors  for 
the  [  division  of  the]  county  of 


Name  of  Person 
objected  to  in  full, 
Surname  being  firet. 


Description  of 
Rooms  occ'ipied, 

and  whether 
Furnished  or  not. 


Street,  Lane,  or  other 

Place,  and  Number 

(if  any)  of  House  in 

which  Lodgings 

are  situate. 


Name  and  Address 

of  Landlord  or  other 

Person  to  whom 

Rent  is  Paid. 


(Signed)         A.  B.'i  Overseers  of  the  above  parish 
C.  D.j  [oi-  township]. 

Note. — This  form  applies  only  to  lodgers  on  the  old  lodgers  list  who 
are  objected  to. 

The  list  of  lodgers  so  objected  to  should  form  a  separate  list  from 
that  of  other  persons  objected  to. 

In  this  form  copy  particulars  from  the  old  lodgers  list. 

No.  4. — List  of  Persons  objected  to  (Local  Government). 

Parish  [or  Township]  of 
The  following  persons  have  been  objected  to  as  not  being  entitled  to 
have  their  names  retained  on  division   three  of  the  occupiers  list  of 
electors  in   respect   of   the   occupation    of   property  in  this  parish  [or 
township]. 


Name  of  Person 
objected  to  in  full, 
Surname  being  fii-st. 


Place  of  Abode. 


Nature  of  the  supposed 
Qualification. 


Description  of 
Qualifying  Properly. 


(Signed)        A.  B.\Overseers  of  the  above  parish 
0.  D.j  [or  township]. 

Note. — This  form  applies  to  objections  to  persons  whose  names 
appear  in  division  three  of  the  occupiers  list  as  entitled  to  vote  as 
county  electors  [or  burgesses]  only. 

Any  objection  to  the  omission  of  a  person  from  the  corrupt  and  illegal 
practices  list  should  be  added  to  the  foregoing  list. 

In  this  form  the  particulars  should  be  copied  from  the  list  of  county 
electors  [or  burgesses]. 


I, 


Form  M. 
Declaration  for  correcting  Misdescription  in  List. 
,  of  ,  in  the  parish  [or  township]  of 


in  [  parliamentary  division  of]  the  county  of  and 

in  the  administrative  county  of  [or  in  the  borough  of  ], 

do  solemnly  and  sincerely  declare  as  follows — 
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1.  I  am  the  person  referred  to  in  division  of  the  occupiers 

list  of  electors  [or  in  the  list  of  (specifying  the  partimlar  list)] 

made  out  for  the  parish  [or  township]  of  ,  by  an  entry  as 

follows : — 


Name  as  described 
in  List. 

Place  of  Abode 
as  described  in  List. 

Nature  of 
Qualificaiion  as 
described  in  List. 

Description  of 
Qualifying  Property. 

Brown,  John 

High  Street      . 

Shop 

2  Shire  Lane. 

2.  My  correct  name  and  place  of  abode  and  the  correct  particulars 
respecting  my  qualification  are,  and  ought  to  be  stated,  for  the  purposes 
of  the  register  of  electors  as  follows — 

Correct  Name. 

Correct  Place  of 
Abode. 

Correct  Nature  of 
Qualification. 

Correct  Description  of 
Qualifying  Property. 

Brown,  Joseph  . 

15  High  Street . 

House 

24  Shire  Lane. 

Dated  this 


day  of 


19 


Made  and  subscribed  before  " 
me  this  day 

of  19     .         . 

A.  B. 

Justice  of  the  peace  for 


(Signed) 


The  person  before 
whom  the  declara- 
tion is  made 
should  affix  his 
official  description. 


The  list  should  be  referred 
to  in  the  manner  pre- 
scribed for  the  notice  of 
objection. 

Omit  the  words  between 
crosses  if  the  objection 
is  wholly  withdrawn. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


Note. — This  form  must  be  adapted  to  suit  the  various  lists. 


Form  N. 

Notice  of  Withdrawal  of  Objection. 

No.  1. — Notice  to  the  Person  objected  to. 
To  A.  B. 

I  hereby  give  you  notice  that  I  withdraw  my  objection 
to  your  name  being  retained  on  the  list  of 
fso  far  as  regards   the  ground  of  objection    numbered 
in  my  notice  to  you  of  such  objection.! 
Dated  the  day  of  19     . 

(Signed) 


The  list  should  be  referred 
to  in  the  manner  pre- 
scribed for  the  notice  of 
objection. 

Omit  the  words  between 
crosses  if  the  objection 
is  wholly  withdrawn. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


No.  2.— Notice  to  the  Overseers. 

To    the   Overseers    of     the    Parish    [or    Township] 
of 

I  hereby  give  you  notice  that  I  withdraw  my  objection 

to  the  name  of  being  retained  on  the  list 

of  fso  far  as  regards  the  ground  of  objection 

numbered  in  my  notice  to  him  of  such  objection.! 

Dated  the  day  of  19     . 

(Signed) 
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The  list  sliould  be  referred 
to  in  the  manner  pre- 
scribed for  the  notice  of 
objection. 

Omit  he  words  hetween 
crosses  if  tlie  objection  is 
wholly  revived. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


Form  0. 

Notice  Reviving  an  Objection. 

No.  1. — Notice  to  the  Person  objected  to. 
To  A.  B. 

I  hereby  give  you  notice  that  I  revive  the  objection 
which  was  made  by  ,  since  deceased,  to  your 

name  being  retained  on  the  list  of  fso  far 

as  regards  the  ground  of  objection  numbered 
in  the  notice  to  you  of  such  objection.! 

Dated  the  day  of  19     . 

(Signed) 


The  list  should  be  referred 
to  in  tlie  manner  pre- 
scribed for  the  notice  of 
objection. 

Omit  the  wcrds  between 
crosses  if  tlie  objection  is 
whoJy  revived. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


No.  2. — Notice  to  the  Overseers. 

To    the    Overseers    of    the    Parish    [or    Township] 
of 

I  hereby  give  you  notice  that  I  revive  the  objection 
which  was  made  by  ,  since  deceased,  to  the 

name  of  being  retained  on  the  list  of 

fso  far  as  regards  the  ground  of  objection  numbered 
in  the  notice  to  the  person  objected  to  of 
such  objection.! 

Dated  the  day  of  19     . 

(Signed) 


Form  P. 

Form  of  Elector's  Notice  of  Selection  in  the  Case  of 
Duplicate  Entries. 


To  the  Revising  Barrister  for  [the 


division  of]  the  County 


of 

I  hereby  elect  to  vote  in  respect  of  the  following  entry  in  the 
list  of  electors  for  the  parish  [or  township]  of 


Name  of  Elector  in  fiill, 
Surname  being  first. 


Place  of  Abode. 


Nature  of  Qualification. 


Description  of 
Qualifying  Property. 


(Signed)        A.  B. 

Note. — The  foregoing  form  should  be  filled  up  with  a  copy  of  the 
entry  in  the  list  of  electors  which  the  elector  wishes  to  have  retained  for 
voting. 

The  notice  should  specify  the  list,  and,  if  the  list  is  made  out  in 
divisions,  the  division  in  which  the  entry  referred  to  appears. 

If  the  elector  wishes  to  retain  different  entries  for  different  purposes 
he  must  adapt  the  form  accordingly. 
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OCCUPATION  ELECTORS. 

FORM  OF  PRECEPT  TO  THE  OVERSEERS  OF  A  PARISH 
IN  A  PARLIAMENTARY  BOROUGH.i 

Registration  of  Occupation  Electors. 

Parliamentary  borough  " 
of  .  To  the  Overseers  of  the  Poor  ^  of  the  Parish 

Municipal         borough  [or  Township]  of 

of  .  J 

In  pursuance  of  the  provisions  of  the  Acts  of  Parliament  in  that 
behalf  I  require  your  attention  to  the  following : — 

Instructions. 
Part  I.  of  this  precept  informs  you  generally  of  the  persons  entitled 
to  be  registered,  and  of  the  meaning  of  the  expressions  used  in  this 
precept,  and  also  as  to  the  mode  in  which  you  are  to  make  out  and 
publish  the  lists. 

Part  II.  gives  you,  in  order  of  time,  the  several  matters  which  you 
are  required  to  do. 

You  will  receive  a  separate  precept  from  the  clerk  of  the  county 
council  with  respect  to  the  registration  of  ownership  electors. 

General  Instructions,  Explaining  the  Persons  entitled  to  be 
Registered,  the  Meaning  of  the  Expressions  Used,  and 
the  Mode  of  Making  Out  and  Publishing  the  Lists. 

1  In  cases  where  there  is  a  registration  officer,  "  registration  officer  "  must 
be  substituted  throughout  for  "  overseers  "  and  "  overseers  of  the  poor." 

Part  II. 
Things  to  be  Done  in  Order  of  Date. 

FORMS  FOR  OCCUPATION  ELECTORS  IN  PARISH  IN  A 
PARLIAMENTARY  BOROUGH. 

Form  (A.) 

Form  of  Requisition  by  Overseers  requiring  Names  of 

Inhabitant  Occupiers. 
To  E.  F. 

You  are  hereby  required  to  fill  up  accurately  the  under-written 
form. 

If  this  form  is  not  returned  to  us  [or  me],  accurately  filled  up  within 
twenty-one  days  after  the  service  hereof,  you  will  be  liable  under  the 
Representation  of  the  People  Act,  1884,  to  a  penalty  not  exceeding 
forty  shillings. 

Dated  this  day  of  19     . 

A.  B. 
CD. 
Overseers  [or  assistant  overseer]  for  the  parish 
[or  township]  of 
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Form  of  Return. 


1. 


Property  in  respect  of  wliich 

the  Person  making  the  Retxirn 

is  Rated  [or  liable  to  be  Rated, 

or  Occupier]. 


Situation  or  Description  of 

eveiy  Dwelling-house,  as 

defined  by  llie  Representation 

of  the  People  Acts,  forming 

part  of  the  Property  in  First 

Column. 


Surname  and  other  Name  of  every 
Man  who  was  on  tiie  fifteenth  day  of 
July  last,  and  lias  been  up  to  the 
date  of  the  Return,  an  Inhabitant 
Occupier  of  any  Dwelling-house  in 
the  Second  Column. 


I  declare  that  the  above  is  a  true  and  complete  return, 

(Signed)        E.  F. 
Dated  this  day  of  19     . 

Note. — The  description  of  the  property  in  the  first  column  should  be 
a  copy  from  the  rate  book,  and  should  be  filled  in  by  the  overseers,  and 
if  it  is  a  house  numbered  in  a  street,  should  specify  the  street  and 
number. 

Such  of  the  following  instructions  as  are  suitable  should  be  annexed 
to  the  form,  with  such  alterations,  if  any,  as  the  overseers  think  necessary 
for  adapting  them  to  the  circumstances  of  the  parish  [or  township]  or 
of  the  property  to  which  the  notice  refers. 


Instructions  for  filling  up  Form. 

Instructions  where  p'oi)erty  consists  of  several  buildings  ;  for  instance^ 
cottages  let  by  the  owner. 

1.  In  the  second  column  insert  "  cottage  in  Lane,"  or 
otherwise  describe  its  locality. 

2.  In  the  third  column  insert,  opposite  to  the  description  of  the 
cottage  in  the  second  column,  the  name  of  the  man  who  now  inhabits  it, 
and  has  inhabited  it  since  the  fifteenth  day  of  July  last. 

3.  If  it  has  not  been  so  inhabited,  state  so,  or  omit  the  cottage  from 
the  second  column. 

4.  The  head  of  the  family  alone  is  considered  to  be  the  occupier. 

5.  The  temporary  absence  of  the  occupier  in  the  performance  of  any 
duty  does  not  disqualify  him  being  registered. 

Instructions  in  case  of  what  is  commonly  called  the  Service  Franchise. 

6.  The  dwelling-house  in  the  second  column  may  be  either — 

(a)  A  separate  house — for  example,  a  schoolmaster's  house  ;  or 

(b)  A  part  of  a  dwelling-house  separately  occupied  as  a  dwelling — 

for  example,  a  room  or  rooms  over  a  stable,  or  caretaker's  rooms 
in  an  office. 

7.  If  it  is  a  separate  house,  insert  in  the  second  column  "house 
in  Road,"  or  otherwise  describe  its  locality. 
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8.  If  it  is  a  part  of  a  dwelling-house,  insert  in  the  second  column 
"rooms  over  stable,"  "  basement  of  office,"  "rooms  over  shop,"  or  other- 
wise specify  the  locality  of  the  room  or  rooms. 

9.  In  the  third  column  insert,  opposite  to  the  description  of  the 
dwelling-house  in  the  second  column,  the  name  of  the  man  who  now 
inhabits  it,  and  has  inhabited  it  since  the  fifteenth  day  of  July  last. 

10.  If  it  has  not  been  so  inhabited,  state  so,  or  omit  the  dwelling- 
house  from  the  second  column. 

11.  In  filling  up  the  return  it  must  be  recollected  that,  under  the 
Eepresentation  of  the  People  Acts — 

(a)  In  the  case  of  a  man  who  inhabits  by  reason  of  any  office,  service, 

or  employment,  if  the  same  house  is  inhabited  by  any  person 
under  whom  such  man  serves  in  his  office,  service,  or  employ- 
ment, such  man  is  not  considered  a  separate  inhabitant  occupier ; 
for  example,  a  butler  occupying  rooms  in  his  master's  house 
is  not  such  an  occupier,  although  if  he  occupied  rooms  over 
a  detached  building,  such  as  a  laundry,  he  might  be  such  an 
occupier ; 

(b)  The  head  of  the  family  alone  is  considered  to  be  occupier. 

(c)  The  temporary  absence  of  the  occupier  in  the  performance  of  any 

duty  does  not  disqualify  him  for  being  registered. 


Instructions  in  the  case  of  a  house  let  in  separate  tenements. 

12.  The  dwelling-house  in  the  second  column  may  be  any  room  or 
rooms  in  the  house  which  are  separately  occupied  as  a  dwelling. 

13.  Insert  in  the  second  column  the  position  of  the  room  or  rooms 
occupied — for  example,  "  first  floor,  front  room." 

14.  In  the  third  column  insert,  opposite  to  the  description  of  the 
room  or  rooms  in  the  second  column,  the  name  of  the  man  who  now 
inhabits  it  or  them,  and  has  so  inhabited  since  the  fifteenth  day  of 
July  last. 

15.  If  any  room  or  rooms  have  not  been  so  inhabited,  state  so,  or 
omit  the  room  or  rooms  from  the  second  column. 

16.  In  filling  up  the  return,  it  must  be  recollected  that,  under  the 
Eepresentation  of  the  People  Acts — 

{a)  A  man  who  occupies  separately  any  room  or  rooms  in  a  house 
must  be  entered,  although  he  is  entitled  to  the  joint  use  of 
some  other  part  of  the  house ;  for  example,  a  man  occupying 
separately  the  first  floor  front  rooms,  and  having  joint  use  of 
a  wash-house,  must  be  entered  : 

(6)  The  head  of  the  family  alone  is  considered  to  be  the  occupier. 

(c)  The  temporary  absence  of  the  occupier  in  the  performance  of 
any  duty  does  not  disqualify  him  for  being  registered. 

[The  Eegistration  Order,  1907,  has  substituted  the  following  clause.] 

17.  If  the  landlord  of  a  house  let  out  in  separate  tenements,  lives 
in  the  house  he  must  return  the  names  of  the  occupiers  of  tenements 
in  the  house  where  the  occupier  has  the  sole  and  exclusive  use  of  the 
tenement  free  from  any  control  of  the  landlord. 

VOL.  XII.  ^° 
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Where  a  borough  [or 
county]  rate  is  levied  as  a 
separate  rate  and  not  as 
part  of  the  poor-rate,  the 
form  should  be  altered 
accordingly,  so  as  to  dis- 
tinguish the  borough  [or 
county]  rate  from  the 
poor-rate  and  to  state  that 
omission  to  pay  the 
borough  [or  county]  i-ate 
will  disqualify  for  enrol- 
ment as  a  burgess  [or  for 
registration  as  a  county 
elector,  as  the  case  may 
be]  in  respect  of  the  old 
burgess  qualification  as 
well  as  non-payment  of 
tlie  poor-rate. 


Form  (B). 

Notice  as  to  Rates  to  be  published  by  the 
Overseers. 


fWe  hereby  give  notice 
}  that  no  person  will 
[       be  entitled  to  have 


Parish  [or  Township]  of 

Parliamentary  borough  of 
Municipal  borough  of 

his  or  her  name  inserted  in  any  list  of  electors  now  about 
to  be  made  in  respect  of  the  occupation  of  any  premises 
situate  wholly  or  partly  within  this  parish  [or  township] 
otherwise  than  as  lodgings,  unless  all  sums  which  have 
become  due  in  respect  of  those  premises  on  account 
of  any  poor-rate  made  and  allowed  during  the  twelve 
calendar  months  next  preceding  the  fifth  day  of  January 
last  past  have  been  duly  paid  on  or  before  the  twentieth 
day  of  July  next ;  or  to  have  his  or  her  name  inserted 
in  any  such  list  in  respect  of  the  occupation  as  a  ten 
pounds  occupier  of  any  premises  situate  as  aforesaid, 
unless  also  all  assessed  taxes  due  in  respect  of  those 
premises  previously  to  the  fifth  day  of  January  last  past 
have  been  duly  paid  on  or  before  the  twentieth  day  of 
July  next. 

Dated  the  day  of  19     . 

(Signed)         A.  B.\Overseers  of  the  above 
C.  D.j    parish  [or  township]. 


Where  a  borough  [or 
county]  rate  is  levied  as 
a  separate  rate  and  not  as 
part  of  the  poor-rate,  the 
form  should  be  altered 
accordingly,  so  as  to  dis- 
tinguish the  borough  [or 
county]  rate  from  the  poor- 
rate,  and  to  state  that 
omission  to  pay  the 
borough  [or  county]  rate 
will  disqualify  for  enrol- 
ment as  a  burgess  [or  for 
registration  as  a  county 
elector,  as  the  case  may  be] 
in  respect  of  the  old  bur- 
gess qualification  as  well 
as  non-payment  of  the 
poor-rate. 


Form  (C). 

No.  1. 

Notice  as  to  Rates  to  be  served  by  Overseers. 

Parish  [or  Township]  of 

To  A.  B. 

Parliamentary  borough  of 

Municipal  borough  [or  administrative  county] 
of 

Take  notice  that  you  will  not  be  entitled  to  have 
your  name  inserted  in  the  list  of  electors  now  about  to 
be  made  as  occupier  of  the  premises  in  your  occupation 
in  [street  or  place],  unless  on  or  before  the  twentieth  day 
of  July  next  all  sums  due  in  respect  of  those  premises 
on  account  of  any  poor-rate  made  and  allowed  during 
the  twelve  calendar  months  next  preceding  the  fifth  day 
of  January  last,  amounting  to  £  ,  are  duly 

paid. 

Dated  the  day  of  19     . 

(Signed)        C.  D.)^ Overseers  of  the  above 
E.  F.  j   parish  [or  township]. 
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No.  2. 
Form  of  List  of  Names  of  Persons  disqualified  for  being  registered  by 
non-payment   of   the    rates    due  in    respect   of    the    premises    named 
herein. 

Parish  [or  Township]  of 


Name  of  Person  in  full, 

Surname 

being  placed  first. 


Place  of  Abode. 


Premises. 


Person  actually  rated  in 
respect  of  Premises. 


Form  (D). 

Form  of  Lists  of  Occupation  Electors. 

No.  L — Occupiers  List. 

Parish  [or  Township]  of 

List  of  the  persons  entitled  to  be  registered  as  par- 
liamentary electors  for  the  parliamentary  borough  of 
and  of  the  persons  entitled  to  be  enrolled  as 
burgesses  for  the  municipal  borough  [or  registered  as 
county  electors  for  the  administrative  county]  of 
in  respect  of  the  occupation  of  property  situate  wholly 
or  partly  within  this  parish  [or  township]  otherwise  than 
as  lodgings. 

Division  1.  Persons  entitled  in  respect  of  the  occupation  aforesaid  both  to  be 
Registered  as  Parliamentary  Electors  and  to  be  enrolled  as  Burgesses  [or 
Register ed  as  County  Electors]. 


N.B.-This  list  (Xo.  1) 
does  not  contain  the 
names  of  any  parlia- 
mentary electors  except 
those  entitled  in  respect 
of  a  ten  pounds  or  house- 
hold qualification. 


Names  of  Electors 

in  full,  Surname 

being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


Division  2.  Persons  entitled,  in  respect  of  the  occupation  aforesaid,  to  be  Registered 
as  Parliamentary  Electors,  but  not  to  be  enrolled  as  Burgesses  [or  Registered 
as  County  Electors]. 


Names  of  Electors 

in  full.  Surname 

being  first. 


L 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


596 


REGISTKATION  OF  VOTERS— FORMS 


Division  3.  Persons  entitled,  in  resjted  of  the  occupation  afwesaid,  to  he  enrolled 
as  Burgesses  [or  Registered  as  County  Elector's],  but  not  to  be  Registered  as 
Parliamentary  Elector's, 


Names  of  Electors 

in  full,  Surname 

being  firat. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.  ^Overseers  of  the  parish  [c 
C.  D.j      township]  of 


No.  2.— Reserved  Rights  List. 

Parish  [or  Township]  of 

List  of  the  persons  entitled  to  be  registered  as  parliamentary  electors 
for  the  parliamentary  borough  of  in  respect  of  any  right 

reserved  by  sees.  31  and  33  of  the  Reform  Act,  1832. 


Names  of  Electors 

in  full,  Surname 

being  fii-st. 


Smith,  John. 


Place  of  Abode. 


15  Brick  Street. 


Nature  of 
Qualification. 


Inhabitant  house- 
holder paying 
scot  and  lot. 


Description  of 

Qualifying  Property 

(if  any). 


I 


ii 


(Signed)         A.  B. ^Overseers  of  the  above  parish 
C.  D.j  [or  township]. 


No.  3. — Old  Lodgers  List. 

Parish  [or  Township]  of 

List  of  the  persons  who  being  on  the  register  of  electors  now  in  force 
for  the  parliamentary  borough  of  in  respect  of  residence  in 

lodgings  within  the  above  parish  [w  township]  of  claim,  in 

respect  of  residence  in  the  same  lodgings,  to  have  their  names  inserted 
in  the  list  of  electors  for  the  said  borough. 


n 


Names  of 
Claimants  in 
full,  Surname 

being  first. 


Description  of 

Rooms 
occupied  and 

whether 

Furnished  or 

not. 


Street,  I.ane,  or 
other  Place,  and 
Number,  if  any, 

of  House  in 
which  Lodgings 

are  situate. 


Name  and 
Address  of 
Landlord  or 
other  Person 
to  whom  Rent 
is  paid. 


Margin  for 
Objections 

Ovei'seei's. 


(Signed) 


B 


B.  ^Overseers  of  the  above  parish 
D.j  [or  township]. 
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Form  (G). 

Non-Resident  List. 

Parish  [or  Township]  of 

List  of  the  persons  who  are  entitled  to  be  elected  aldermen  or 
councillors  of  the  municipal  borough  [or  administrative  county]  of 
in  respect  of  the  occupation  within  the  above  parish 
[or  township]  of  any  property,  but  who  are  not  entitled  to  be  on  the 
burgess  roll  of  that  borough  [m-  county  register  of  that  administrative 
county]. 


Names  of  Persons 

in  full,  Siirname 

being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.\Overseers  of  the  above  parish 
C.  D.j  [or  township]. 


Form  (H). 

Notice  of  Claim  (Occupation  Electors). 

No.  1, — Parliamentary  and  Local  Government  (other 
than  Lodgers). 

To  the  Overseers  of  the  Parish  [or  Township]  of 


If  the  parish  is 
not  in  municipal 

"cou'JuylStorai^  ^  ^^^^™  ^^  ^^^®  ™y  "^"^^  inserted  in  the  lists  for  your 
for  the  administra-  parish  [or  township]  of  the  parliamentary  electors  for  the 
"  burgesses  for       parliamentary  borough  of  and  of  burgesses  for  the 

themunicipal  ^         .    .      ,    .  "^  ,r  r  i 

borough."  municipal  borough    of  [or   to   nave   my   name 

entered  in  the  parochial  electors  list  for  your  parish  [or 
township]]  in  respect  of  the  qualification  named  below  [and  to 
have  my  name  omitted  from  the  corrupt  and  illegal  practices 
list]. 


Name  of^Claimant  ^ 
in  full,  Surname 
being  first 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


Dated  the 


day  of 


(Signed) 


A.  B. 


19 


Note,—li  the  claim  is  to  be  registered  as  a  parliamentary  elector 
only,  or  as  a  burgess  [or  county  elector]  only  or  only  to  be  entered 
in^the  parochial  electors  list,  the  form  must  be  altered  accordingly. 
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No.  2. — Lodgers. 

To  the  Overseers  of  the  Parish  [or  Township]  of 

I  claim  to  have  my  name  inserted  in  the  list  of  electors  in  your 

parish  [or  township]  for  the  borough  of  in  respect  of  the 

qualification  named  below. 


Name  of  Claimant 

in  full,  Surname 

being  first. 


Stevens,  John 
William. 


Description  of 
Rooms  occupied, 

and  whether 
Furnished  or  not. 


Two  rooms, 
first  floor, 
furnished. 


Street,  Lane,  or 
other  Place,  and 

Number  (if  any) 
of  House  in  which 
Lodgings  situate. 


51  BrickStreet 


Amount  of 
Rent  paid. 


16s.  a  week. 


Name  and  Address 

of  Landlord  or 

other  Person  to 

whom  Rent  is 

paid. 


William  John- 
son, 51  Brick 
Street. 


t  Omit  the 
words 
between 
crosses  if 

they  are  not  (except  durinsf  the  period  between  the 

applicable.         j  ^i;  °  ^    ^ 

and  the  day  of 


I  hereby  declare  that  I  have  during  the  twelve  calendar  months 
immediately  preceding   the   fifteenth  day  of   July  in   this   yearf 

day  of 
when  I  was  absent  in  the 
performance   of  [here   set  out  the  duty  which   caused   the   absence])^ 
occupied  as  sole  tenant  [or  as  joint  tenant  with  ],  and 

resided  in  the  above-mentioned  lodgings,  and  that  those  lodgings 
are  of  a  clear  yearly  value,  if  let  unfurnished,  of  ten  [or  twenty] 
pounds  or  upwards, t  and  I  hereby  declare  that  I  am  on  the 
register  of  electors  for  the  said  parliamentary  borough  in  respect 
of  the  same  lodgings  as  above  mentioned,  and  I  desire  to  have 
my  name  inserted  in  the  old  lodgers  list.f 

Dated  the  day  of  19     . 

(Signed)        A.  B.  (the  claimant). 

I,  the  undersigned,  hereby  declare  that  I  have  witnessed  the 
above  signature  of  the  above-named  claimant  at  the  date  stated 
above  and  that  I  believe  the  above  claim  to  be  correct. 
Dated  the  day  of  19     . 

(Signed)        C.  D.,  of 
[State  residence  and  calling  of  witness.] 

Note. — If  the  claim  is  in  respect  of  different  rooms  successively 
occupied  as  lodgings  in  the  same  house,  the  notice  of  claim  must 
specify  each  room,  or  set  of  rooms,  so  occupied. 

If  the  claimant  is  on  the  register  in  respect  of  the  same  lodgings, 
and  desires  to  have  his  name  inserted  in  the  old  lodgers  list  pub- 
lished on  or  before  the  first  day  of  August,  he  must  send  in  his 
claim  on  or  before  the  twenty-fifth  day  of  July. 

In  any  other  case  he  must  send  it  in  after  the  last  day  of 
July,  and  on  or  before  the  twentieth  day  of  August. 

If  there  are  two  joint  lodgers,  the  yearly  value  of  the  lodgings 
must  be  twenty  pounds  or  upwards. 

If  a  lodger  during  any  part  of  the  qualifying  period  not  exceed- 
ing four  months  at  any  one  time  has  in  the  performance  of  any 
duty  arising  from  or  incidental  to  any  office,  service,  or  employment 
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held  or  undertaken  by  him  been  absent  from  his  lodgings,  although 
he  retained  them  in  his  occupation,  he  is  entitled  to  be  registered  as 
if  he  had  inhabited  his  lodgings  during  that  period. 


If  the 
parish  is 
not  in  a 
municipal 
borough 
substitute 
"county 
electors" 
and  "ad- 
ministrative 
countj'"  for 
"burgess" 
and 

"  mimicipal 
borough." 


Form  (I). 

Form  of  Notice  of  Objection. 

No.  1. — Notice  of  Objection  to  be  given  to  Overseers. 

To  the  Overseers  of  the  Parish  [or  Township]  of 

I  hereby  give  you  notice  that  I  object  to  the  name  of 
being  retained  on  [division  of]  the  list  of  electors 

for  your  parish  [or  township]  as  a  parliamentary  elector  for  the 
parliamentary  borough  of  and  as  a  burgess  for  the  municipal 

borough  of  [or  as  one  or  the  other],  [and  to  the  omission  of 

the  said  name  from  the  corrupt  and  illegal  practices  list]. 
Dated  the  day  of  19     . 

(Signed)  A.  B.  [place  of  abode]  on  the  list 
of  parliamentary  electors  and  burgesses,  or 
county  electors  [oi'  on  the  one  w  the  other]  for 
the  parish  [or  township]  of 


If  the 
parish  is 
not  in  a 
municipal 
borough 
substitute 
"  county 
electors  for 
the  admini- 
strative 
county  "  for 


for  the 

miinicipal 

borough." 


No.  2. — Notice  of  Objection  to  be  given  to  Person  objected  to. 

To  C.  D. 

I  hereby  give  you  notice  that  I  object  to  your  name  being 
retained  on  [division  of]  the  list  of  electors 

for  the  parish  [or  township]  of  as  a  parliamentary  elector 

for  the  parliamentary  borough  of  and  as  a  burgess  for  the 

municipal  borough  of  [or  as  one  or  the  other]  [and  to  the 

omission  of  the  said  name  from  the  corrupt  and  illegal  practices 
list]  on  the  following  grounds,  viz.  : — 

1.  That  [e.g.  you  have  not  occupied  for  twelve  months  to 
July  15th]. 

2.  That 
3. 

Dated  the  day  of  19     . 

(Signed)  A.  B.,  of  [place  of  abode],  on  the  list 
of  parliamentary  electors  and  burgesses,  or 
county  electors  [or  on  one  or  the  other]  for 
the  parish  [m-  township]  of 

JSTote.—The  notice  of  objection  in  each  of  the  above  two  cases, 
Nos.  1  and  2,  should,  if  there  is  more  than  one  list,  specify  the  list, 
and  if  the  list  referred  to  is  made  out  in  divisions,  should  specify  the 
division,  to  which  the  objection  refers ;  and  if  the  list  contains  two 
or  more  persons  of  the  same  name,  should  distinguish  the  person 
intended  to  be  objected  to. 

If  the  notice  refers  to  division  one  of  the  occupiers  list  the 
reference  to  a  burgess  [or  county  elector]  may  be  inserted,  but  if 
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the  notice  refers  to  fli vision  two,  of  the  occupiers  list  or  to  the 
lodgers  list,  the  reference  to  a  burgess  [or  county  elector]  should 
be  omitted,  and  if  the  notice  refers  to  division  three,  of  the 
occupiers  list,  the  reference  to  a  parliamentary  elector  should  be 
omitted. 

If  the  objection  is  to  a  parliamentary  elector,  the  objector  must 
sign  himself  as  being  on  the  list  of  parliamentary  electors ;  if  the 
objection  is  to  a  burgess  [or  county  elector]  the  objector  must  sign 
himself  as  being  on  the  list  of  burgesses  [or  county  electors] ;  and  if 
the  objection  is  to  a  person  both  as  a  parliamentary  elector  and  as 
a  burgess  [or  county  elector],  the  objector  must  sign  himself  as  being 
on  the  list  as  both. 

Form  (K). 

List  of  Claimants  in  respect  of  the  Occupation  Franchise  to 
be  published  by  the  overseers. 

No.  1. — List  of  Occupier  Claimants  (Parliamentary  and 
Local  Government). 

Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  inserted  in  division 
one  of  the  occupiers  list  of  electors. 


Name  of  Claimant 

in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.^  Overseers  for  the  above 
C.  D./    parish  [or  township]. 

Note, — Form  No.  1  applies  to  persons  who  claim  to  be  entered  in 
division  one  of  the  occupiers  list,  both  as  parliamentary  electors  and  as 
burgesses  [or  county  electors]. 

A  copy  of  the  claim  must  be  entered  in  this  form. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
should  be  added  to  the  foregoing  list  of  claimants. 


No.  2. — General  List  of  Claimants  (Parliamentary). 
Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  inserted  in  division 
two  of  the  occupiers  list  of  electors  in  respect  of  the  occupation  of 
property  in  this  parish  [o)-  township]  otherwise  than  as  lodgings,  or  in 
respect  of  reserved  rights. 
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Name  of  Claimant 

in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed) 


A.  B. ^Overseers  for  the  above 
CD./    parish  [or  township]. 


Note. — This  form  applies  to  claims  by  persons  to  be  inserted  in 
division  two  of  the  occupiers  list,  or  in  the  reserved  rights  list  as 
parliamentary  electors  only. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
should  be  added  to  the  foregoing  list  of  claimants. 

A  copy  of  the  claim  must  be  entered  in  this  form. 


No.  3. — List  of  Lodger  Claimants  (Parliamentary). 

Parish  [w  Township]  of 

The  following  persons  claim  as  lodgers  in  this  parish  [or  township]  to 
have  their  names  inserted  in  the  lists  of  electors  for  the  parliamentary 
borough  of 


Name  of 

Claimant  in 

full, 

Surname 
being  first. 


Description  of 

Rooms 
occupied,  and 

whether 
Furnished  or 


Street,  Lane,  or 

other  Place,  and 

Number  (if  any) 

of  House  in  which 

Lodgings  are 

situate. 


Amount  of  Rent 
Paid. 


Name  and  Address  of 

Landlord  or  other 

Person  to  whom  Rent 

is  Paid. 


(Signed)         A.  B.l  Overseers  for  the  above 
C.  D.J    parish  [or  township]. 

Note.— In  this  form  the  particulars  should  be  copied  from  the  claims 
sent  in. 


No.  4.— List  of  Claimants  (Local  Government). 
Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  inserted  in  division 
three  of  the  occupiers  list  of  electors  in  respect  of  the  occupation  of 
property  in  this  parish  [or  township]. 
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Name  of  Claimant 

ill  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.^^Overseers  of  the  above 
C.  D.j    parish  [o?- township]. 

Note. — Form  No.  4  applies  to  persons  who  claim  to  be  entered  in 
division  three  of  the  occupiers  list  as  burgesses  \or  county  electors] 
only. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
must  be  added  to  the  above  list. 

A  copy  of  the  claim  must  be  entered  in  this  form. 

No.  5. — List  of  Claimants  (Parochial  Electors  List). 

Parish  [or  Township]  of 

The  following  persons  claim  to  have  their  names  entered  in  the 
parochial  electors  list  for  this  parish  [or  township]. 


Name  of  Claimant 

in  full, 
Surname  being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed) 


L.  B.-i  ( 


C.  D.j    parish  [o7' township]. 

Note. — Form  No.  5  applies  to  persons  who  claim  to  have  their  names 
entered  in  the  parochial  electors  list  as  parochial  electors  only. 

Any  claim  to  be  omitted  from  the  corrupt  and  illegal  practices  list 
must  be  added  to  the  above  list. 

A  copy  of  the  claim  must  be  entered  in  this  form. 


Form  (L). 

Form  of  List  of  Persons  Objected  to  to  be  Published  by  the 

Overseers. 

No.  L — List  of  Persons  objected  to  (Parliamentary  and  Local 

Government). 

Parish  [or  Township]  of 

The  following  persons  have  been  objected  to  as  not  being  entitled 
to  have  their  names  retained  on  division  one  of  the  occupiers  list  of 
electors. 
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Name  of  Person 

objected  to  in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of  the  supposed 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.\Overseers  of  the  above 
C.  D.J   parish  [w  township]. 

Note.— This  form  applies  only  to  persons  objected  to  who  appear 
in  division  one  of  the  occupiers  list,  as  entitled  to  vote  both  as  parlia- 
mentary electors  and  as  purchasers  [w  county  electors]. 

In  this  form  the  particulars  should  be  copied  from  the  list  of  electors. 

Any  objection  to  the  omission  of  a  person  from  the  corrupt  and 
illegal  practices  list  should  be  added  to  the  foregoing  list. 


No.  2. — List  of  Persons  on  Occupiers  List  who  have  been  objected  to 

(Parliamentary). 

Parish  [or  Township]  of 

The  following  persons  have  been  objected  to  as  not  being  entitled  to 
have  their  names  retained  on  division  two  of  the  occupiers  list  of  electors 
in  respect  of  the  occupation  of  property  in  this  parish  [or  township] 
(other  than  lodgings)  [or  in  respect  of  reserved  rights]. 


Name  of  Person 

objected  to  in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of  the  supposed 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed) 


LB.V 
ID./ 


Overseers  of  the  above 
parish  [m-  township]. 

JYote. — This  list  applies  to  objections  to  persons  whose  names  appear 
in  division  two  of  the  occupiers  list  as  entitled  to  vote  as  parliamentary 
electors  only  [or  in  the  reserved  rights  list]. 

In  this  form  copy  particulars  from  the  list  of  electors. 

Any  objection  to  the  omission  of  a  person  from  the  corrupt  and 
illegal  practices  list  should  be  added  to  the  foregoing  list. 


No.  3.— List  of  Lodgers  objected  to  (Parliamentary). 
Parish  [or  Township]  of 
The  following  persons  have  been  objected  to  as  not  being  entitled  to 
have  their  names  retained  on  the  old  lodgers  list  among  the  electors  for 
the  parliamentary  borough  of 
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Name  ol  Person 

objected  to  in  full, 

Surname  being  first. 


Description  of 
Rooms  occupied, 

and  whether 
Furnislied  or  not. 


Street,  Lane,  or  other 

Place,  and  Number 

(if  any)of  HoiiHO  in 

whicli  Lodgings 

are  situate. 


Name  and  Address  of 

landlord  or  other  Person  to 

whom  Rent  is  paid. 


(Signed) 


A.  B.y 

C.  D.J 


A.  B.l  Overseers  of  the  above 
parish  [or  township]. 


Note. — This  form  applies  only  to  lodgers  on  the  old  lodgers  list  who 
are  objected  to. 

The  list  of  lodgers  so  objected  to  should  form  a  separate  list  from 
that  of  other  persons  objected  to. 

In  this  form  copy  particulars  from  the  old  lodgers  list. 

No.  4. — List  of  Persons  objected  to  (Local  Government). 

Parish  [or  Township]  of 

The  following  persons  have  been  objected  to  as  not  being  entitled  to 
have  their  names  retained  on  division  three  of  the  occupiers  list  of  electors 
in  respect  of  the  occupation  of  property  in  this  parish  [or  township]. 


Name  of  Person 

objected  to  in  full, 

Surname  being  first. 


Place  of  Abode. 


Nature  of  the  supposed 
Qualification. 


Description  of 
Qualifying  Property. 


(Signed)         A.  B.)  Overseers  of  the  above 
C.  D.J  parish  [or  township]. 

Note. — This  form  applies  only  to  objections  to  persons  whose  names 
appear  in  division  three  of  the  occupiers  list  as  entitled  to  vote  as  bur- 
gesses [or  as  county  electors]  only. 

In  this  form  the  particulars  should  be  copied  from  the  list  of  bur- 
gesses [or  county  electors]. 

Any  objection  to  the  omission  of  a  person  from  the  corrupt  and 
illegal  practices  list  should  be  added  to  the  foregoing  list. 


Form  (M). 

Declaration  for  Correcting  Misdescription  in  List. 

I,  ,  of  No.  ,  in  the  parish  of  [or  township] 

in  the  parliamentary  borough  of  and  in  the 

municipal  borough  [m^  administrative  county]  of  [fts  the  case 

may  be],  do  solemnly  and  sincerely  declare  as  follows  : — 
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1.  I  am  the  person  referred  to  in  division 
of  the  occupiers  list  of  electors  [w  in  the  list  of 
particular  list)]  made  out  for  the  parish  [or  township]  of 
an  entry  as  follows  : — 


of 


{specifying  the 

by 


Kame  as  described 
in  List, 

Place  of  Abode 
as  described  in  List. 

Nature  of 

Qualification  as 

described  in  List. 

Description  of 
Qualifying  Property. 

Brown,  John 

High  Street       . 

Shop 

2  Shire  Lane. 

2.  My  correct  name  and  place  of  abode  and  the  correct  particulars 
respecting  my  qualifications  are,  and  ought  to  be  stated  for  the  purposes 
of  the  register  of  electors  for  as  follows  : — 


Correct  Name. 

Correct  Place  of 
Abode. 

Correct  Nature  of 
Qualification. 

Correct  Description  of 
Qualifying  Property. 

Brown,  Joseph   . 

15  High  Street  . 

House 

24  Shire  Lane. 

Dated  this 


day  of 
(Signed) 


19 


Made  and  subscribed  before' 


me  this 
of 


19 


The  pereon  before  whom 
the  declaration  is  made 
should  affix  his  official 
description. 


day 


A.  B. 
Justice  of  the  Peace  for 

Note.—ThiB    form   must   be    adapted    to   suit   the 
various  lists. 


The  list  should  be 
referred  to  in  the  manner 
prescribed  for  the  notice 
of  objection. 

Omit  the  words  between 
crosses  if  the  objection  is 
wholly  withdrawn. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


Form  (N). 
Notice  of  Withdrawal  of  Objection. 
No.  1.— Notice  to  the  Person  objected  to. 

To  A.  B. 

I  hereby  give  you  notice  that  I  withdraw  my  ob- 
jection to  your  name  being  retained  on  [division 
ofl  the  list  of  tso  far  as  regards  the  ground 

of  objection  numbered  in  my  notice  to  you  of 

such  objection. t 

Dated  the  day  o^  ^^     ' 

(Signed) 
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The  list  should  be 
referred  to  in  tlie  manner 
prescribed  for  the  notice 
of  objection. 

Omit  the  words  between 
crosses  if  the  objection  is 
wlioUy  withdrawn. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


No.  2. — Notice  to  the  Town  Clerk. 

To  the  Town  Clerk  of 

I  hereby  give  you  notice  that  I  withdraw  my  ob- 
jection to  the  name  of  being  retained  on 
[division  of]  the  list  of  fso  far  as 
regards  the  ground  of  objection  numbered  in 
my  notice  to  him  of  such  objection.! 

Dated  the  day  of  19     . 

(Signed) 


This  list  should  be 
referred  to  in  the  manner 
prescribed  for  the  notice 
of  objection. 

Omit  the  words  between 
crosses  if  the  objection 
is  wholly  revived. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
of  objection. 


Form  (0). 

Notice  Reviving  an  Objection. 

No.  1.— Notice  to  the  Person  objected  to. 

To  A.  B. 

I  hereby  give  you  notice  that  I  revive  the  objection 
which  was  made  by  ,  since  deceased,  to  your 

name  being  retained  on  [division  of]  the  list 

of 


objection  numbered 
such  objection.! 
Dated  the 


fso  far  as  regards  the  ground  of 
in  the  notice  to  you  of 


day  of 
(Signed) 


19 


The  list  should  be 
referred  to  in  the  manner 
prescribed  for  the  notice 
of  objection. 

Omit  the  words  between 
crosses  if  the  objection 
is  wholly  revived. 

The  notice  should  be 
signed  in  the  manner 
prescribed  for  the  notice 
■of  objection. 


No.  2.— Notice  to  the  Town  Clerk. 

To  the  Town  Clerk  of 

I  hereby  give  you  notice  that  I  revive  the  objection 
which  was  made  by  ,  since  deceased,  to  the 

name  of  being  retained  on  [division 

of]  the  list  of  fso  far  as  regards  the  ground 

of  objection  numbered  in  the  notice  to  the 

person  objected  to  of  such  objection.! 

Dated  the  day  of  19     . 

(Signed) 


Form  (P). 

Form  of  Elector's  Notice  of  Selection  in  the  Case  of 
Duplicate  Entries. 


of 


To  the  Revising  Barrister  for  the  parliamentary  borough  of 
I  hereby  elect  to  vote  in  respect  of  the  following  entry  in  [division 
of]  the  list  of  electors  for  the  parish  [or  township] 
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Name  of  Elector  in 

full.  Surname 

being  first. 


Place  of  Abode. 


Nature  of 
Qualification. 


Description  of 
Qualifying  Property. 


A.  B. 


(Signed) 
Note.— The  foregoing  Form  should  be  filled  up  with  a  copy  of  the 

entry  in  the  list  of  electors  which  the  elector  wishes  to  have  retained  for 

voting. 

The  notice  should  specify  the  list,  and,  if  the  list  is  made  out  in 

divisions  the  division  in  which  the  entry  referred  to  appears. 

If  the  elector  wishes  to  retain  different  entries  for  different  purposes, 

he  must  adapt  the  form  accordingly. 


Registry  of  Ships.— The  necessity  for  and  effect  of  regis- 
tering British  ships  has  already  been  dealt  with  under  Bkitish  Ship. 
It  is  only  necessary  here  to  call  attention  to  the  machinery  by  which 
registration  is  effected,  namely,  by  registrars  and  a  registrar-general. 

The  following  persons  are  registrars  of  British  ships : — (a)  At  any 
port  in  the  United  Kingdom  or  Isle  of  Man  approved  as  a  registry  for 
ships  by  the  Customs  Commissioners,  the  chief  officer  of  Customs ;  (h)  in 
Guernsey  and  Jersey,  the  same  officials  and  the  governor ;  (c)  in  Malta 
and  Gibraltar,  the  governor ;  (d)  at  Calcutta,  Madras,  and  Bombay,  the 
port  officer ;  (e)  at  any  other  port  in  a  British  possession  approved  by 
the  governor  for  registry  of  ships,  the  chief  officer  of  Customs,  or  if  there 
be  none  resident  there,  the  governor  or  some  person  appointed  by  him ; 
(/)  at  a  registry  port  established  by  Order  in  Council,  the  person  declared 
so  to  be  by  Order  in  Council ;  the  description  of  registrars  for  any  British 
possession  named  therein,  except  the  Channel  Islands  and  Isle  of  Man, 
may  be  declared  by  Order  in  Council.  Kegistrars  are  not  liable  to 
damages  or  otherwise  for  any  loss  caused  to  another  person  by  their 
default  as  registrars,  not  due  to  their  neglect  or  wilful  act  (M.  S.  A.,  s.  4). 
Every  registrar  must  keep  a  register  book,  and  enter  in  it  the  owners  of 
the  ship  (see  British  Ship,  Vol.  11.  p.  410),  joint-owners  being  considered 
as  constituting  one  person  only  as  regards  the  persons  entitled  to  be 
registered,  and  being  unable  to  dispose  in  severalty  of  any  interest  in 
a  ship  or  a  share  therein,  in  respect  of  which  they  are  registered,  and 
a  corporation  being  registered  as  owner  by  its  corporate  name  (s.  5). 
Certain  requirements  preliminary  to  registry  must  then  be  complied 
with,  namely,  a  surveyor's  certificate  of  the  ship,  with  particulars  of  her, 
must  be  obtained,  the  ship  must  be  marked,  application  made  for  registry 
and  a  declaration  of  ownership  made,  and  at  the  first  registry  of  a  ship 
a  builder's  certificate,  inter  alia,  must  be  given  (see  M.  S.  A.,  1894,  ss. 
6-10). 

These  requirements  being  complied  with,  the  registrar  enters  in  his 
register  book — (a)  The  name  of  the  ship  and  her  port ;  (b)  the  details 
of  the  surveyor's  certificate ;  (c)  the  particulars  of  origin  stated  in  the 
declaration  of  ownership ;  (d)  the  name  and  description  of  her  registered 
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owner,  or  owners,  with  their  proportion  of  interest  (s.  11).  The  registrar 
retains  the  surveyor's  and  builder's  certificates,  the  bill  of  sale,  copy  of 
condemnation  (if  any),  and  all  declarations  of  ownership  (s.  12).  The 
port  at  which  a  British  ship  is  registered  is  her  port  of  registry  (s.  13). 
On  the  registering  of  the  ship  being  completed  the  registrar  grants  a 
certificate  of  registry  (s.  14 ;  and  see  Vol.  II.  p.  409),  which  must  only  be 
used  for  the  lawful  navigation  of  the  ship,  and  is  not  subject  to  deten- 
tion by  reason  of  any  title,  lien,  cliarge,  or  interest  had  or  claimed  by 
any  owner,  mortgagee,  or  other  person  in  the  ship;  a  refusal  to  deliver 
up  a  certificate  to  the  person  entitled  to  the  custody  thereof  for  the 
purpose  mentioned  above,  or  to  a  registrar  or  any  officer  entitled  by  law 
to  require  such  delivery,  except  for  reasonable  cause  {The  Celtic  King, 
[1894]  P.  175),  is  punishable  by  any  justice  or  Court  with  a  maximum 
tine  of  £100,  unless  the  person  summoned  shows  that  it  is  lost,  on  which 
a  justice  or  Court  shall  so  certify ;  and  if  the  person  refusing  absconds 
and  evades  process,  or  persists  in  not  delivering  it  up,  the  same  pro- 
cedings  are  taken  as  in  the  case  of  its  being  mislaid,  lost,  or  destroyed 
(s.  15).  Sec.  16  deals  with  the  use  of  improperly  granted  certificates; 
sees.  17,  18  with  new  certificates ;  sec.  22  with  provisional  certificates ; 
sec.  23  with  passes  from  one  British  port  to  another  in  lieu  of  certificates. 
As  to  transfers,  see  Bkitish  Ship  ;  Ship  (Mortgage),  and  sees.  24-30 ; 
as  to  certificates  on  alteration  of  ships,  see  sees.  48-50,  and  M.  S.  A., 
1906,  s.  53;  registering  anew,  sees.  50-54;  declarations  on  evidence, 
sees.  60-61 ;  returns,  sees.  63-67 ;  rules  for  ascertaining  registered 
tonnage,  sees.  77-87;   and  see  Ship. 

Any  port  in  which  His  Majesty  exercises  jurisdiction  under  the 
Foreign  Jurisdiction  Act,  1890,  may  be  declared  by  Order  in  Council  a 
port  of  registry,  and  the  same  or  a  subsequent  order  may  fix  the  descrip- 
tion of  the  persons  who  are  to  be  registrars,  and  regulations  with  regard 
to  British  ships  there  (s.  88). 

Governors  of  British  possessions  have  the  same  powers  as  the 
Customs  Commissioners  have  with  regard  to  the  registry  of  ships,  or 
interests  therein  registered  in  such  possessions,  and  may  approve  a  port 
therein  for  the  registry  of  ships  (s.  89).  They  may  also,  with  the 
approval  of  a  Secretary  of  State,  make  regulations  allowing  the  grant 
of  certificates  of  registry  for  ships  not  exceeding  sixty  tons  (in  lieu 
of  the  certificates  required  by  the  Act),  terminable  at  the  end  of  six 
months,  or  any  longer  period  from  their  grant,  which  are  to  be  in  such 
form  and  subject  to  such  conditions  as  such  regulations  provide;  and 
any  ship  to  which  such  a  certificate  is  granted,  while  it  is  in  force,  is 
a  registered  British  ship  (s.  90).  For  the  registry  of  fishing  boats,  see 
Fishing  Boats. 

The  Board  of  Trade  may  make  regulations  enabling  them  to  refuse 
registry  of  a  ship  by  a  name  already  belonging  to  a  British  ship  ;  and  power 
is  given  to  inquire  into  the  title  of  a  registered  ship  to  be  registered 
(M.  S.  A,  1906,  ss.  50,  51). 

With  the  object  of  creating  a  central  office  for  the  purpose  of 
recording  information  respecting  ships  and  seamen,  the  Act  establishes 
in  the  port  of  London,  under  the  control  of  the  Board  of  Trade,  an  office 
called  the  General  Eegister  and  Eecord  Office  of  Seamen ;  and  an  official 
or  registrar-general,  called  the  "  Eegistrar- General  of  Shipping  and  Sea- 
men," with  a  suitable  establishment,  paid  out  of  moneys  provided  by 
Parliament,  is  appointed,  subject  to  the  control  of  the  Board  of  Trade ; 
and  the  Board  may  direct  that  the  business  of  this  office  at  any  of  the 
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outports  shall  be  transacted  at  the  Mercantile  Marine  Office,  or  at  the 
Custom  House,  with  the  consent  of  the  Customs  Commissioners  (s.  251  • 
and  see  sees.  252-254,  lists  of  crews  and  returns  of  births  and  deaths  in 
British  ships ;  256,  257,  transmission  of  documents  by  superintendents 
and  deposit  of  documents  at  foreign  ports  and  in  colonies;  108,  sea 
service  apprenticeships ;  129,  reports  of  seamen's  character ;  19,  change 
of  master  on  ship's  certificate ;  63,  returns  of  dealings  with  ships).  The 
Registrar-General,  by  means  of  documents  transmitted  to  him  and  other- 
wise, keeps  a  register  of  all  persons  who  serve  in  ships  subject  to  the 
Act  (s.  252).  The  Eegistrar-General  {inter  alia)  has  power  to  enforce 
compliance  with  the  provisions  of  the  Act,  or  any  law  in  force  relating 
to  merchant  seamen  or  navigation  (s.  723).     See  Log-book. 

Regius  Professor.— See  Universities. 

Regrating"  was  buying  goods  or  provisions  in  a  market  or  fair, 
whether  in  gross  or  by  retail,  with  the  object  of  reselling  them  at  a 
higher  rate  within  the  same  market  or  fair,  or  within  five  miles  of  it. 
The  transaction  was  illegal,  as  tending  to  enhance  the  price  of  victuals, 
and  to  create  middle  interests  and  profits  between  merchant  or  producer 
and  consumer  (2  Pike,  Hist.  Cr.,  101).  The  punishment  of  the  offence 
was  regulated  by  many  statutes,  the  chief  of  which  are  5  &  6  Edw.  vi. 
c.  14,  and  13  Eliz.  c.  25  (see  3  Co.  Inst.,  195).  The  old  penalties  were 
abolished  in  1844  (7  &  8  Vict.  c.  24).     See  Engrossing. 

Regular  generales. — The  rules  issued  by  the  Court  regu- 
lating practice  and  procedure.  Since  the  Judicature  Acts  these  have 
been  called  Eules  of  the  Supreme  Court.     See  Eules  of  Court. 

Regular  Clergy. — See  Eeligious  Order. 

Regular  Clergyman. — In  construing  a  covenant  in  the 
lease  of  a  chapel  whereby  the  lessee  covenanted  not  to  "permit  or 
suffer  any  clergyman  or  person  to  officiate  in  the  said  chapel,  or  per- 
form public  divine  service  therein,  but  such  as  shall  be  a  regular 
clergyman  of  the  Church  of  England,"  the  Court  of  Appeal  in 
Foundling  Hospital  Governors  v.  Garrett,  1882,  47  L.  T.  230,  held  that 
a  "  regular  clergyman "  must  be  not  only  a  clergyman  of  the  Church 
of  England,  but  one  who  could,  without  ecclesiastical  irregularity, 
perform  duty  in  the  chapel;  that  is,  he  must  be  a  person  licensed 
by  the  bishop,  and  officiating  with  the  consent  of  the  vicar  of  the 
parish. 

Regular  IVIi mister. — Among  those  disqualified  by  sec.  12 
of  the  Municipal  Corporations  Act,  1882,  for  being  elected  and  for 
being  a  town  councillor,  is  "  the  regular  minister  of  a  dissenting  con- 
gregation." The  meaning  of  this  designation  was  discussed  in 
E.  V.  Oldham,  1869,  L.  E.  4  Q.  B.  290,  where  it  was  pointed  out  that 
"  regular  "  was  the  emphatic  word.  Blackburn,  J.,  said :  "  Sec.  28  "  [of 
the  Municipal  Corporations  Act,  1835,  from  which  the  words  in^  sec. 
12  of  the  Act  of  1882  are  taken]  "  speaks  of  a  '  regular  mnnster.  not 
merely  a  minister  as  a  clergyman,  but  regular  minister,  in  an  analogous 
position  to  a  beneficed  clergyman."  In  the  same  case,  Mellor,  J., 
said:  "It  appears  to  me  that  the  legislature  had  an  object  ^  view 
VOL.  XII.  ^^ 
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in  using  the  word  'regular/  and  that  the  disqualification  was  not 
intended  to  apply  to  a  person  occasionally  preaching,  but  to  a  person 
who  is  appointed  to  be  the  minister  of  a  particular  congregation,  and 
not  merely  asked  temporarily  to  hold  the  office." 

Regular  turns  of  loading-— See  In  regular  turn. 
Regulations  (Collision).— See  Collisions  at  Sea. 

Rehearing-— By  the  rules  of  the  Supreme  Court,  1883,  Order 
68,  r.  1,  all  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  rehearing. 
The  difference  between  an  appeal,  in  the  strict  sense,  and  a  rehearing 
was  thus  stated  by  Jessel,  M.R.  On  an  appeal,  strictly  so  called,  such 
judgment  can  only  be  given  as  ought  to  have  been  given  at  the  original 
hearing ;  whilst,  on  a  rehearing,  such  a  judgment  may  be  given  as  ought 
to  be  given  if  the  case  had  come  at  the  time  of  the  judgment  on  appeal 
before  the  Court  of  first  instance  {Quilter  v.  Mapleson,  1882,  9  Q.  B.  D., 
at  p.  676;  and  see,  per  Bowen,  L.J.,  in  the  same  case).  In  fact,  the 
Court  of  Appeal  will  deal  with  the  case  as  though  it  were  hearing  it 
originally,  subject  only  to  such  restrictions  as  may  be  necessary  to 
protect  the  respondent  from  injustice.  One  of  such  restrictions  is  that, 
as  a  rule,  a  point  not  taken  in  the  Court  below  will  not  be  allowed  to 
be  argued  in  the  Court  of  Appeal,  though,  if  the  Court  thinks  lit  to 
allow  such  a  point  to  be  taken,  it  has  ample  jurisdiction  to  do  so. 
Order  58,  r.  4,  gives  the  Court  powers  of  amendment,  and  powers  in 
fit  cases  to  admit  fresh  evidence,  documentary  or  oral;  also  to  draw 
inferences  of  fact. 

At  one  time  judges  of  the  Court  of  Chancery  had  power  to  rehear 
their  own  decisions  or  the  decisions  of  other  judges  (see  the  history  of 
this  power  detailed  by  Jessel,  M.R.,  in  In  re  St.  Nazaire  Co.,  Ltd.,  1879, 
12  Ch.  D.,  at  pp.  96  e^  seq.).  The  common  law  judges  did  not  possess 
the  same  power  (Thesiger,  L.J.,  in  S.C).  But  now  a  judge  of  the  High 
Court  has  no  power  to  rehear  an  order  made  by  himself  or  any  other 
judge  after  the  order  has  been  drawn  up  {In  re  St.  Nazaire  Co.,  supra  ; 
Preston  Banking  Co.  v.  Allsup  &  Sons,  [1895]  1  Ch.  141 ;  Bright  v.  Sellar, 
[1904]  1  K.  B.,  at  p.  11),  except  perhaps  by  consent  of  the  parties ;  but 
it  is  doubtful  if  the  judge  has  jurisdiction  {In  re  Caithness,  1892,  36 
Sol.  J.  216).  The  Court  may,  at  request  of  a  party  against  whom  an 
order  has  been  made  on  the  ex  parte  application  of  his  opponent,  rehear 
the  matter  {Boyle  v.  Sacker,  1888,  39  Ch.  D.  249) ;  and  before  an  order 
has  been  perfected,  there  is  jurisdiction  to  rehear  the  case  (see,  per 
Fry,  L.J.,  in  In  re  Suffield  v.  Watts,  1888,  20  Q.  B.  D.  697 ;  Smith,  L.J., 
in  Preston  Banking  Co.  v.  Allsup  &  Sons,  [1895]  1  Ch.,  at  p.  144 ;  see 
also  Neale  v.  Gordon- Lennox,  [1902]  A.  C,  at  p.  473).  It  is  doubtful 
if  an  order  made  in  chambers  can  be  discharged  in  chambers  {In  re 
Adam  Ay  ton,  Ltd.,  1887,  36  Ch.  D.,  at  p.  301).  There  is  also  jurisdiction 
in  the  Chancery  Division  to  rehear  in  Court  an  order  made  in  chambers 
with  a  view  to  its  discharge  (Judicature  Act,  1873,  s.  50;  and  Boake 
V.  Stevenson,  [1895]  1  Ch.  358 ;  and  that  notwithstanding  the  Judicature 
Act,  1894).  There  is  also  power  to  rehear  a  matter,  though  the  order 
has  been  drawn  up  and  entered,  when  it  is  shown  that  by  mistake 
this  order  does  not  express  the  intention  of  the  Court  {Preston  Banking 
Co.  V.  Allsup  &  Sons,  [1895]  1  Ch.,  at  pp.  143,  144);  moreover,  a  sup- 
plemental order  may  be  made  {In  re  Scowby,  [1897]  1   Ch.  741,  an 
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extraordinary  case).  There  is  something  like  a  rehearing  when  a 
consent  order  is  set  aside  on  the  ground  of  mistake  (as  to  which  see 
Huddersfield  Banking  Co.,  Ltd.  v.  Henry  Lister  &  Co.,  Ltd,,  [1895]  2  Ch. 
273,  and  contrast  it  with  Ainsworth  v.  Wilding,  [1896]  1  Ch.  673) ;  but 
this  is  not  a  real  exception  to  the  rule ;  it  is  the  agreement  which  is 
set  aside. 

Where  a  judgment  has  been  obtained  by  fraud  the  Court  has 
jurisdiction  in  a  subsequent  action  brought  for  the  purpose  to  set 
the  judgment  aside  {Cole  v.  Langford,  [1898]  2  Q.  B.  36).  See  also 
Priestman  v.  Thomas,  1884,  9  P.  D.  210 ;  Birch  v.  Birch,  [1902]  P.  130 ; 
but  a  judgment  obtained  in  an  action  will  not  be  set  aside  in  a  sub- 
sequent action  brought  for  that  purpose  upon  mere  proof  that  the 
judgment  was  obtained  by  perjury  {Baker  v.  Wadsworth,  1898,  67  L.  J. 
Q.  B.  301). 

With  these  exceptions  since  the  Judicature  Act,  a  judge  of  the 
High  Court  cannot  rehear  a  case  already  decided  by  himself  or  by 
another  judge,  and,  a  fortiori,  cannot  rehear  a  case  decided  by  the 
Court  of  Appeal;  and  the  Court  of  Appeal  cannot  rehear  its  own 
decisions  (see  In  re  St.  Nazaire  Co.,  Ltd.,  1879,  12  Ch.  D.,  at  p.  96; 
Floiuer  y.  Lloyd,  1877,  6  Ch.  D.  297).  See  also  under  Appeals; 
Mistake. 

Re- insurance. — See  Marine  Insurance. 

ReiSSUable  Notes. — By  sec.  30  of  the  Stamp  Act,  1891,  bank 
notes  issued  duly  stamped,  or  issued  unstamped  by  bankers  duly  licensed 
or  otherwise  authorised  to  issue  unstamped  bank  notes,  may  be  reissued 
from  time  to  time  without  being  liable  to  any  stamp  duty  by  reason  of 
the  reissuing.  As  to  the  reissue  of  bills  of  exchange,  see  sees.  37  and 
59  of  the  Bills  of  Exchange  Act,  1882,  and  Bills  of  Exchange,  Vol.  II. 
pp.  208,  213. 

Rejoinder. — See  Pleading,  Before  the  Judicature  Act,  Vol.  XI., 
at  p.  158 ;  and  Under  the  Judicature  Act,  ibid.,  at  p.  163. 

Relation  Back. — This  term  is  used  to  describe  those  cases  in 
which  a  right  is  held  at  law  to  vest  at  an  earlier  date  than  the  proceed- 
ing by  which  its  existence  is  declared,  i.e.  where  the  adjudication  or 
•event  has  a  retrospective  effect. 

1.  It  is  used  in  sec.  43  of  the  Bankruptcy  Act,  1883,  with  reference 
to  the  date  at  which  the  title  of  a  trustee  in  bankruptcy  accrues  to  the 
property  of  the  debtor.  The  bankruptcy  for  this  purpose  is  deemed  to 
relate  back  to  the  first  of  the  acts  of  bankruptcy  committed  within  three 
months  of  the  presentation  of  the  petition  on  which  the  receivmg  order 
or  adjudication  is  made.  The  legal  doctrine  expressed  in  the  section 
was  originally  established  under  13  Eliz.  c.  7,  but  has  never  applied  aa 
against  claims  by  the  Crown  {In  re  Bonham,  1879,  10  Ch.  D.  595). 
A  distinction  is  drawn  for  the  purpose  of  relation  between  voluntary 
and  involuntary  acts  of  bankruptcy  {Ex  parte  Hdder,  1883,  24  Ch.  D. 
339). 

The  subject  is  treated  in  detail  under  Bankruptcy,  Vol.  II.  p.  38. 

2.  It  is  also  used  with  reference  to  joint-stock  companies  m  the  case 
of  their  winding-up;  it  means  there  much  what  it  does  m  bankruptcy 
{In  re  Tourine  Co.,  1883,  25  Ch.  D.  118;  In  re  West  Cuvilerland  Iron 
und  Steel  Co.,  [1893]  1  Ch.  713). 
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3.  In  the  case  of  amendments  of  specification  of  patents,  it  was 
held  under  the  repealed  Act  (46  &  47  Vict.  c.  57,  s.  18  (9))  that  the 
amendment  relates  back  {Peck  v.  Hindes,  Ltd.,  1898,  14  T.  L.  E.  164; 
Andreiu  v.  Crosslcy,  [1892]  1  Ch.  492).  See  this  section  reproduced 
almost  verbatim  by  the  Act  of  1907,  7  Edw.  vii.  s.  21  (7). 

4.  Judgments  declaring  rights  or  liabilities  are  occasionally  ordered  to 
be  entered  nwic  pro  tunc,  so  that  their  effect  may  relate  back,  e.g.  where 
in  a  personal  action  a  party  dies  between  the  date  of  argument  and  that 
of  judgment,  or  where  it  is  necessary  to  make  the  judgment  relate  back 
to  have  its  full  effect  (see  K.  S.  C,  Order  41,  r.  3 ;  Order  52,  r.  15). 

Relations  ;  Relatives. — A  testamentary  gift  to  "relations"" 
or  "  relatives  "  means  privid  facie  Next-of-Kin  according  to  Statutes  of 
Distribution,  but  semble  per  capita  (2  Jarm.  120,  121,  122),  the  objects 
of  a  gift  to  "  relations  "  are  not  varied  by  the  use  of  "  near ; "  the  use 
of  "nearest"  excludes  those  who  under  the  statute  would  have  been 
entitled  by  representation  (2  Jarm.  124). 

Relator  is  a  person  on  whose  application  or  complaint  proceed- 
ings were  taken  in  the  name  of  the  Attorney-General,  by  information 
in  lieu  of  petition  in  the  Court  of  Chancery,  to  obtain  some  equitable 
remedy  for  a  wrong  affecting  the  public  at  large,  e.g.  an  injunction  to 
restrain  a  public  nuisance  (A.-G.  v.  Logan,  [1891]  2  Q.  B.  100).  The 
proceeding  is  now  by  action  in  the  High  Court  in  the  name  of  the 
Attorney-General  (see  Informations),  which,  even  when  the  assent  of 
the  Attorney-General  is  obtained,  cannot  be  brought  without  the  written 
consent  of  the  relator  (E.  S.  C,  Order  16,  r.  20). 

Release. — Definition  and  Operation  of. — A  release  is  the  discharge 
or  renunciation  of  some  right  or  claim  which  one  person  (called  the  re- 
leasor) has  against  another  person  (called  the  releasee),  whereby  such  right 
or  claim  is  extinguished ;  or  is  the  conveyance  of  an  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  or  in  goods  or  chattels,  to  a  person 
who  already  has  some  vested  estate  or  interest  therein  (2  Shep.  Touch. 
320  and  seq. ;  3  Bl.  Com.,  358,  359;  Bac.  Ah\,  "Eelease"). 

If  one  of  two  joint-tenants  or  coparceners  releases  his  right  to  the- 
other,  the  release  is  said  to  enure  "by  way  of  passing  an  estate;"  and 
such  a  release  will  operate  to  pass  the  fee  simple  without  words  of  limi- 
tation, if  the  parties  were  seised  in  fee  simple.  Tenants  in  common 
cannot,  however,  convey  to  one  another  by  release,  because  they  have 
distinct  estates  or  interests. 

A  release  is  said  to  enure  "  by  way  of  transferring  the  right  "  when  a 
person  who  has  been  disseised  releases  his  right  to  the  disseisor,  thereby 
making  the  wrongful  seisin  of  the  releasee  lawful;  and  this  kind  of 
release  is  also  effectual  without  any  words  of  limitation.  When  a  release 
operates  to  discharge  a  right  of  the  releasor,  but  not  to  vest  such  right 
in  the  releasee,  as  where  a  lord  releases  his  seignorial  rights  to  his 
tenant,  it  is  said  to  enure  "  by  way  of  extinguishment." 

A  release  may  also  enure  "  by  way  of  enlarging  an  estate."  If  a  person 
entitled  to  a  remainder  or  reversion  in  fee  releases  all  his  right  and  interest 
to  the  person  entitled  to  the  estate  immediately  preceding  such  remainder 
or  reversion,  the  estate  of  the  releasee  is  thereupon  enlarged  into  an 
estate  in  fee.  In  order  that  a  release  may  operate  by  way  of  enlargement, 
it  is  necessary  that  the  releasee  should  have  a  vested  estate  in  the  land,. 
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and  also  that  the  releasor  should  be  entitled  to  the  immediate  reversion 
or  remainder,  so  that  the  estate  to  be  enlarged  may  merge  in  such  rever- 
sion or  remainder.  But  it  is  not  necessary  that  the  estate  of  the  releasee 
should  be  a  freehold  estate.  It  is  sufficient  if  he  is  a  lessee  for  years,  or 
even  a  tenant  at  will,  provided  he  has  entered  on  the  land.  A  mere 
interesse  termini — i.e.  the  interest  of  a  tenant  under  a  common-law 
demise,  before  entry — is  not,  however,  capable  of  enlargement  by  a 
release.  In  the  case  of  a  release  by  way  of  enlargement  to  a  lessee  for 
years,  proper  words  of  limitation  must  be  used  in  order  to  pass  more 
than  a  life  estate  to  the  releasee.     See  also  Lease  and  Eelease. 

Form  of. — A  release  may  be  effected  either  by  express  words  or  by 
operation  of  law. 

A  release  by  express  words  must,  generally  speaking,  be  under  seal, 
in  order  to  be  effectual  (Co.  Litt.  2645;  Bac.  Abr.,  "Eelease"  (A));  and 
if  under  seal,  it  is  not  necessary  that  there  should  be  any  consideration 
for  it  {Preston  v.  Christmas,  1759,  2  Wils.  K.  B.  86).  A  verbal  or  written 
contract  not  under  seal  may,  however,  before  breach  be  discharged  by 
parol  (Bac.  Ahr.,  "Eelease"  (A);  Goss  v.  Nngent,  1833,  5  Barn.  &;  Adol. 
58,  65 ;  39  E.  E.  392 ;  King  v.  Gillett,  1840,  7  Mee.  &  W.  55 ;  56  E.  E. 
616) ;  even,  apparently,  in  the  case  of  a  written  contract  which  would 
be  unenforceable  in  the  absence  of  writing  by  reason  of  the  provisions  of 
the  Statute  of  Frauds  (Goman  v.  Salisbury,  1684,  1  Vern.  240;  23  E.  E. 
440 ;  Goss  v.  Nugent,  supra).  And  the  liability  of  any  party  to  a  bill  of 
exchange  or  promissory  note  may  be  discharged  by  the  holder,  either 
before  or  after  maturity,  by  a  renunciation  in  writing,  or  by  delivery  up 
of  the  bill  or  note  to  the  party  liable,  with  the  intention  of  discharging 
his  liability  (45  &  46  Vict.  c.  61,  s.  62;  Foster  v.  Dawber,  1851,  6  Ex. 
Eep.  839 ;  86  E.  E.  506). 

A  contract  under  seal  cannot,  even  before  breach,  be  discharged  by 
parol ;  and  a  breach  of  covenant  is  not  excused,  at  all  events  at  law,  by 
a  parol  licence  to  break  it,  or  by  the  covenantee  requesting  the  covenantor 
not  to  perform  it  {Doe  d.  Huston  v.  Gladwin,  1845,  6  Ad.  &  E.  N.  S.  953, 
962;  66  E.  E.  611;  Littler  v.  Holland,  1790,  3  T.  E.  590;  Thompson  v. 
Brown,  1817,  7  Taun.  656;  Cordwent  y.  Hunt,  1818,  8  Taun.  596;  20 
E.  E.  578 ;  Kaye  v.  Waghorn,  1809,  1  Taun.  428 ;  20  E.  E.  558).  And 
a  cause  of  action  which  has  already  accrued  by  reason  of  a  breach  of 
contract,  whether  such  contract  is  or  is  not  under  seal,  can  only  be 
expressly  released  by  deed,  except  in  the  case  of  bills  of  exchange  and 
promissory  notes  {Foster  v.  Daiuber,  1851,  6  Ex.  Eep.  839 ;  86  E.  E.  506). 
A  debt  of  record  may  be  effectively  discharged  by  a  release  under  seal 
{Barker  v.  >S'^.  Quintin,  1844,  12  Mee.  &  W.  441 ;  67  E.  E.  391). 

A  parol  declaration  by  the  obligee  of  a  bond  that  he  does  not  intend 
to  sue  on  the  bond,  or  a  declaration  by  a  creditor  indicating  that  it  is  his 
intention  to  release  the  debt,  does  not  constitute  a  release  in  equity  any 
more  than  at  law,  in  the  absence  of  a  contract  for  valuable  consideration ; 
and  the  same  rule  applies  to  a  promise  in  writing,  if  not  under  seal  {Jorden 
v.  Money,  1854,  5  H.  L.  C.  185;  10  E.  E.  868;  Cross  v.  Sprujg,  1849. 
6  Hare,  552;  67  E.  E.  1283;  77  E.  E.  236;  In  re  Holme's  \^to.te }^^}* 
5  L.  T.  382  ;  Lodge  v.  Dicas,  1820,  3  Barn.  &  Aid.  611,  614 ;  22  R  E.  497 ; 
In  re  Hancock.  1888,  57  L.  J.  Ch.  793;  see  also  Payment).  So,  it  was 
held  that  a  declaration  by  a  testator  to  his  executor,  that  he  never  meant 
to  call  for  payment  of  a  promissory  note  of  which  he  was  the  holder,  did 
not  constitute  a  release  of  the  promissory  note  even  in  equity  {Byrn  v. 
Godfrey,  1798,  4  Ves.  Jun.  6  ;  31  E.  E.  3 ;  4  E.  E.  155)  ;  and  that  a  parol 
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refusal  on  the  part  of  the  grantee  of  a  charge  upon  land  to  accept  pay- 
ment, was  not  sufficient  to  support  a  defence  in  equity  against  the  legal 
personal  representative  of  the  grantee,  who  sought  to  enforce  the  charge 
(Ctcpit  V.  Jackson,  1824,  13  Price,  721 ;  28  E.  E.  735).  So  where  the 
obligee  of  a  bond  made  an  indorsement  thereon  expressing  that  he  for- 
gave the  obligor  a  portion  of  the  sum  due,  the  Court  refused  to  grant  an 
injunction  restraining  the  executors  of  the  obligee  from  suing  for  the 
full  amount,  because  there  was  no  consideration  for  the  indorsement 
(Tuffnell  V.  Constable,  1836,  8  Sim.  69 ;  59  E.  E.  28  ;  42  E.  E.  108).  But 
a  debt  may  be  effectually  released  in  equity  by  a  contract  for  valuable 
consideration.  Where  a  debt  was  secured  by  a  policy  of  assurance  on 
the  life  of  the  debtor,  and  the  residuary  legatees  of  the  creditor  gave  up 
the  policy,  and  signified  their  intention  of  releasing  the  debt  on  condition 
that  the  debtor  paid  the  probate  and  legacy  duties  thereon,  it  was  held 
that  the  payment  by  the  debtor  of  such  duties  was  sufficient  considera- 
tion for  the  release,  and  that  the  debt  was  released,  at  all  events  in 
equity  (Taylor  v.  Manners,  1865,  L.  E.  1  Cli.  48). 

By  Cancellation. — The  intentional  cancellation  of  a  bond  by  the  obligee, 
or  of  a  bill  of  exchange  or  promissory  note  by  the  holder,  has  the  effect 
of  releasing  the  debt  (45  &  46  Vict.  c.  61,  s.  63 ;  Bolton  v.  Bishop  of 
Carlisle,  1793,  2  Black.  (H.)  260);  and  the  same  rule  applies  to  the  in- 
tentional cancellation  by  a  mortgagee  of  the  mortgage  deed  (Harrison 
v.  Owen,  1738,  1  Atk.  520  ;  26  E.  E.  328).  Tearing  the  seal  from  a  deed 
amounts  to  a  cancellation  thereof;  and  the  production  by  the  obligor, 
of  a  bond  in  a  cancelled  state  is  prima  facie  evidence  of  a  cancellation 
thereof  with  the  consent  of  the  obligee  (Alsager  v.  Close,  1842, 10  Mee.  & 
W.  576).  Where  a  father,  on  his  deathbed,  caused  a  promissory  note 
which  he  held  of  his  son  to  be  destroyed,  and  died  intestate,  it  was  held 
that  the  destruction  of  the  note  constituted  in  equity  a  release  of  the 
debt  (Gilbert  v.  Wetherell,  1825,  2  Sim.  &  St.  254;  25  E.  E.  203).  But 
where  an  instrument  is  cancelled  or  destroyed  unintentionally,  or  under 
a  mistake,  such  cancellation  or  destruction  is  inoperative,  and  does  not 
affect  the  liability  of  any  party  on  the  instrument  (45  &  46  Vict.  c.  61, 
s.  63;  Raper  v.  Birkbeck,  1812,  15  East,  17;  13  E.  E.  354;  Wilkinson  v. 
Johnson,  1824,  3  Barn.  &  Cress.  428 ;  27  E.  E.  398 ;  JVovelli  v.  Bossi, 
1831,  2  Barn.  &  Adol.  757;  36  E.  E.  736;  Bolton  v.  Carlisle,  1793, 
2  Black.  (H.)  260). 

By  Covenant  not  to  Sue. — A  covenant  not  to  sue,  if  absolute  and  un- 
conditional, and  without  any  limitation  as  to  time,  operates  as  a  release 
of  the  covenantee;  and  if  an  action  is  brought  against  him  by  the 
covenantor,  may  be  pleaded  in  bar  thereof  (Hodges  v.  Smith,  1599,  Cro. 
(Eliz.)  623);  78  E.  E.  864).  Such  a  covenant,  however,  is  only  per- 
mitted to  be  pleaded  in  bar,  in  order  to  avoid  circuity  of  action,  and  it 
does  not  operate  as  a  release  of  the  obligation  so  as  to  discharge  any 
other  person  who  may  be  jointly  liable  with  the  covenantee  (Hutton  v. 
Eyre,  1815,  6  Taun.  289  ;  16  E.  E.  619 ;  and  see  infra).  And  a  covenant 
not  to  sue  for  a  limited  time  for  a  debt,  is  not  pleadable  in  bar  of  an 
action  for  such  debt,  though  the  action  be  brought  before  the  expiration 
of  the  time  limited,  unless  the  covenant  is  contained  in  the  same  instru- 
ment upon  which  the  action  is  brought,  and  it  appears  upon  the  construc- 
tion of  the  instrument  that  the  covenant  on  which  the  action  is  brought 
was  intended  to  be  qualified  by  the  covenant  not  to  sue  (Thimbleby  v. 
Barron,,  1838,  3  Mee.  &  W.  210;  Ford  v.  Beech,  1848,  U  Ad.  &  E.  N.  S. 
852 ;  75  E.  E.  638 ;   Webb  v.  Spicer,  1849,  13  Ad.  &  E.  N.  S.  886 ;  78  E.  E. 
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540 ;  Foley  v.  Fletcher,  1858,  3  H.  &  K  769 ;  see,  however,  Gihhons  v. 
Vouillon,  1849, 8  C.  B.  483 ;  79  E.  E.  593).  Where  the  obligee  of  a  bond 
covenanted  not  to  sue  on  the  bond  during  the  life  of  the  obligor,  and 
that,  if  any  person  to  whom  the  obligee  should  assign  the  bond  should 
sue  for  and  recover  the  principal  debt,  the  obligee  would  pay  the  obligor, 
during  his  life,  interest  on  the  amount  recovered,  it  was  held  that  the 
covenant  did  not  amount  to  a  release  of  the  bond,  and  did  not  constitute 
any  bar  to  an  action  brought  by  an  assignee  in  the  name  of  the  obligee 
(Morleij  V.  Frear,  1830,  6  Bing.  547 ;  31  E.  E.  489). 

By  Assenting  to  Composition  Arrangement. — Where  a  debtor  enters 
into  an  arrangement  with  his  creditors,  by  which  the  creditors  agree 
to  accept  a  composition  upon  the  amount  of  their  respective  debts  in 
full  discharge  thereof,  and  such  composition  is  duly  paid,  the  claims  of 
the  creditors  in  respect  of  the  residue  of  their  debts  are  extinguished 
without  any  release  under  seal,  the  agreement  by  the  other  creditors 
to  accept  the  composition  being  considered  sufficient  consideration  for 
the  release  by  each  of  them  of  his  claim  for  the  residue  {Norman  v. 
Thompson,  1850,  4  Ex.  Eep.  755 ;  80  E.  E.  762) ;  and  such  an  agree- 
ment, although  not  assented  to  by  all  the  creditors,  is  binding  on  those 
who  do  assent  to  it  (ibid.).  So  if  a  creditor  agrees  to  accept  part  of  his 
debt  in  discharge  of  the  whole,  upon  having  a  collateral  security  from 
a  third  person,  who  gives  such  security  upon  the  faith  that  the  debtor 
will  not  be  called  upon  to  pay  the  residue,  the  right  of  the  creditor 
in  respect  of  such  residue  is  discharged  without  a  release  under  seal 
(Zeivis  V.  Jones,  1825,  4  Barn.  &  Cress.  506 ;  28  E.  E.  360).  But  where 
some  of  the  creditors  agree  together  to  discharge  the  debtor,  upon  pay- 
ment of  a  certain  composition,  in  order  to  induce  other  creditors  to  accept 
a  like  composition  in  discharge  of  their  debts,  such  agreement  will  not 
preclude  the  creditors  who  have  entered  into  such  agreement  from  suing 
the  debtor  for  the  whole  amount  of  their  debts,  unless  it  be  shown  that 
all,  or  at  least  a  majority,  of  the  creditors  assented  to  the  proposed 
terms  (Beay  v.  Richardson,  1835,  2  C.  M.  &  E.  422 ;  Boijd  v.  Hind,  1857, 
1  H.  &  K  938). 

By  taking  Higher  Security. — A  simple  contract  debt  or  obligation 
may  be  extinguished  by  being  merged  in  a  specialty.  If  a  creditor 
takes  a  bond  or  covenant  from  his  debtor  to  secure  the  payment  of  a 
simple  contract  debt,  the  simple  contract  debt  is  thereby  extinguished, 
provided  the  remedy  on  the  bond  or  covenant  is  co-extensive  with  that 
for  the  original  debt ;  because  a  specialty  is  deemed  to  be  of  a  higher 
nature  than  a  debt  by  simple  contract  (Ansell  v.  Baker,  1850,  15  Ad. 
&  E.  K  S.  20 ;  81  E.  E.  487 ;  Sharpe  v.  Gibbs,  1864,  16  C.  B.  K  S.  527). 
But  this  rule  does  not  apply  w^here  the  remedy  on  the  specialty  is  not 
co-extensive  with  that  on  the  simple  contract  debt.  Thus,  where  two 
out  of  three  debtors  by  simple  contract  gave  a  mortgage  to  the  creditor 
as  security  for  the  debt,  it  was  held  that  such  debt  was  not  merged  in 
the  specialty,  because  the  other  debtor  had  not  executed  the  mortgage 
deed,  and  was  not  liable  to  be  sued  thereon  (Sharpe  v.  Gibbs,  1864,  16 
C.  B.  K  S.  527).  And  where  the  specialty  is  taken  only  by  way  of 
additional  or  collateral  security,  it  will  not  operate  as  a  merger  of  the 
debt  secured  thereby  (Holmes  v.  Bell,  1841,  3  Man.  &  G.  213;  60  E.  R. 
492;  Twopenny  v.  Young,  1824,  3  Barn.  &  Cress.  208). 

By  making  Debtor  or  Creditor  Executor.— li  a  creditor  makes  his 
debtor,  or  one  of  two  or  more  joint  or  joint  and  several  debtors,  his 
executor,  the  debt  is  thereby  released  by  operation  of  law,  because  a 
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person  cannot  have  an  action  against  himself  (Co.  Litt.  2645 ;  Cheetham 
V.  Ward,  1797,  1  Bos.  &  Pul.  630 ;  4  K.  K.  741).  In  Frealdey  v.  Fox, 
1829,  9  Barn.  &  Cress.  130;  32  R  K.  605,  the  holder  of  a  promissory 
note  appointed  the  maker  thereof  his  executor,  and  it  was  held  that  the 
debt  was  thereby  discharged,  and  that  an  action  could  not  be  maintained 
on  the  note  by  a  person  to  whom  the  executor  had  indorsed  it.  But, 
in  the  absence  of  special  circumstances,  although  the  appointment  of  a 
debtor  as  the  creditor's  executor  operates  to  release  the  debt  at  law, 
it  does  not  do  so  in  equity,  and  the  executor  is  accountable  as  a  trustee 
for  the  amount  of  the  debt  as  part  of  the  assets  of  the  testator  {Carey  v. 
Goodinge,  1790,  3  Bro.  C.  C.  110;  29  E.  R.  439).  Where,  however,  the 
circumstances  are  such  as  to  indicate  that  it  was  the  intention  of  the 
testator,  down  to  the  time  of  his  death,  to  forgive  the  debt,  the  appoint- 
ment of  the  debtor  as  his  executor  operates  as  a  release  in  equity  as  well 
as  at  law  {Strong  v.  Bird,  1874,  L.  E.  18  Eq.  315). 

The  appointment  by  a  debtor  of  his  creditor  as  his  executor  does  not 
discharge  the  debt,  even  at  law,  unless  the  creditor  acts  as  executor ;  and 
if  he  acts  as  executor,  he  is  in  equity  entitled  to  retain  the  amount  of 
the  debt  out  of  the  assets  {Raivlinson  v.  SJiaiv,  1790,  3  T.  E.  557 ;  1  E.  E. 
768 ;  see  Executors  and  Administrators). 

Construction  of. — It  is  not  necessary  that  any  particular  form  of 
words  should  be  used  in  order  to  effect  a  release ;  any  words  which 
clearly  indicate  such  an  intention  will  suffice  (Bac.  Abr.,  "  Eelease  "  (A)). 
Where  a  deed  contained  an  acknowledgment  by  a  vendor  that  the 
purchase-money  had  been  paid,  and  that  he  was  "therewith  fully 
satisfied,"  it  was  held  that  the  words  amounted  to  a  release  of  any 
portion  of  the  purchase-money  which  had  not  in  fact  been  paid  {Fawcus 
V.  Porter,  1853,  3  Car.  &  Kir.  309;  and  see  Baker  v.  Heard,  1850, 
5  Ex.  Eep.  959). 

A  release  will  be  construed  according  to  the  intention  of  the  parties 
and  the  surrounding  circumstances ;  and  general  words  will  be  restricted 
to  those  matters  which  were  specially  in  contemplation  of  the  parties  at 
the  time  when  the  release  was  executed  {Fx  parte  Good,  In  re  Armitage, 
1877,  5  Ch.  D.  46;  L.&  S.-W.  Ely.  Co.  v.  Blackmore,  1870,  L.  E.  4  H.  L. 
610;  Ufton  v.  Upton,  1832,  1  Dowl.  P.  C.  400 ;  36  E.  E.  817;  Lyall  v. 
Fdivards,  1861,  6  H.  &  K  337 ;  Fazakerley  v.  WKniglit,  1856,  6  El.  &  Bl. 
795 ;  Cole  v.  Gibson,  1750,  1  Ves.  507 ;  In  re  Perkins,  Poyser  v.  Beyfus^ 
[1898]  2  Ch.  182).  In  Lindo  v.  Lindo,  1839,  1  Beav.  496;  48  E.  E. 
1032;  49  E.  E.  419,  a  release  in  unlimited  terms  was  held  from  the 
recitals  and  context  to  operate  only  with  respect  to  a  particular  sum 
mentioned  in  the  recitals.  So  where,  in  consideration  of  certain  pay- 
ments made  by  an  executrix,  persons  interested  in  the  estate  gave  a 
release  to  the  executrix  of  all  claims  on  the  estate;  and  it  was  sub- 
sequently discovered  that  certain  property,  of  which  the  testator  was 
entitled  to  a  share,  had  during  his  life  been  sold  at  an  undervalue,  and 
the  executrix  succeeded  in  a  suit  to  set  aside  the  sale,  and  recovered 
a  large  sum  as  part  of  the  testator's  estate,  it  was  held  that  the  sum 
so  recovered  was  not  included  in  the  release,  and  that  the  persons  who 
gave  the  release  were  entitled  to  share  therein  as  part  of  the  estate 
{Turner  v.  Turner,  1880, 14  Ch.  D.  829 ;  see  also  Faves  v.  Hickson,  1860, 
30  Beav.  142). 

It  is  also  a  general  rule  of  construction,  that  the  operative  part  of  a 
deed  of  release  is  controlled  by  the  recitals,  and  that  general  words  in 
the  operative  part  will  be  restricted  to  the  particular  matters  mentioned 
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in  the  recitals  {Hylton  v.  Biscoe,  1751,  2  Ves.  305 ;  28  E.  E.  196 ;  Major 
V.  Salisbury,  1845,  2  Dow.  &  L.  763 ;  Lampon  v.  Corke,  1822,  5  Barn.  & 
Aid.  606  ;  24  E.  E.  488 ;  Boyes  v.  Bhick,  1853,  13  C.  B.  652).  Thus, 
where  it  was  recited  in  a  composition  deed  that  the  debtor  was  indebted 
to  his  creditors  in  the  several  sums  set  to  their  respective  names,  and 
that  they  had  agreed  to  accept  a  composition  of  fifteen  shillings  in  the  £ 
thereon ;  and  in  the  operative  part,  the  creditors,  in  consideration  of  the 
payment  of  the  said  composition,  released  the  debtor  from  "  all  manner 
of  actions,  debts,  claims,  and  demands  in  law  and  equity,  which  they  or 
either  of  them  had  against  him,  or  thereafter  could,  should,  or  might 
have,  by  reason  of  anything  from  the  beginning  of  the  world  to  the  date 
of  the  release,"  it  was  held  that  the  release  extended  only  to  the  debts 
specified  in  the  recitals  (Payler  v.  Homersham,  1815,  4  M.  &  S.  423; 
16  E.  E.  516).  So,  where  it  was  recited  that  various  disputes  were 
subsisting,  and  actions  had  been  brought  which  were  still  depending, 
between  A.  and  B.,  and  that  it  had  been  agreed  that,  in  order  to  put 
an  end  thereto,  A.  should  pay  B.  £150,  and  each  should  execute  a 
release  of  all  actions,  causes  of  action,  and  claims  brought  by  him,  or 
which  he  had,  against  the  other ;  and  the  deed  then  proceeded  to 
release  all  actions  whatsoever,  in  the  usual  general  words ;  it  was 
held  that  such  general  words  were  confined  by  the  recitals  to  actions 
then  commenced,  in  which  A.  was  on  the  one  side  and  B,  on  the 
other,  and  that  the  deed  was  not  pleadable  in  bar  of  an  action  by  B. 
against  A.  and  others  jointly ;  it  being  proved  by  parol  evidence  that 
there  were  actions  pending  between  A.  and  B.  to  which  the  release  was 
intended  to  apply  {Si7nons  v.  Johnson,  1832,  3  Barn.  &  Adol.  175 ; 
.37  E.  E.  377). 

On  the  other  hand,  where  the  estate  of  an  intestate  was  divided 
between  persons  claiming  to  be  creditors,  who  released  the  administra- 
trix from  all  claims  on  the  estate ;  and  one  of  such  creditors  executed 
such  release  in  respect  of  a  particular  specified  debt,  and  subsequently 
made  a  further  claim  on  the  estate,  it  was  held  that  such  claim  was 
barred  by  the  release,  on  the  ground  that  it  was  intended  to  release  the 
administratrix  from  all  claims  by  the  creditors  on  the  estate  {Bisset  v. 
Burgess,  1856,  23  Beav.  278;  53  E.  E.  109). 

A  release  which  is  general  in  terms  may  be  construed  as  a  covenant 
not  to  sue,  in  order  to  give  effect  to  what  clearly  appears  from  the  con- 
text and  from  the  surrounding  circumstances  to  have  been  the  intention 
of  the  parties  (see  Willis  v.  De  Castro,  1858,  4  C.  B.  N.  S.  216 ;  Price  v. 
Barker,  1855,  4  El.  &  Bl.  760 ;  Kearsley  v.  Cole,  1846, 16  Mee.  &  W.  128 ; 
73  E.  E.  436).  But  a  party  to  a  release  under  seal  will  not  be  permitted 
to  set  up  a  parol  exception  thereto.  Thus,  if  a  joint-debt  is  released  by 
deed  in  favour  of  one  of  the  joint-debtors,  the  releasor  cannot  give  parol 
evidence  of  a  promise  by  the  other  joint-debtor  to  remain  liable  notwith- 
standing the  release  {Brooks  v.  Stuart,  1839,  9  Ad.  &  E.  854;  48  E.  K. 
728 ;  Cocks  Y.  Nash,  1832, 9  Bing.  341 ;  35  E.  E.  547  ;  Harding  v.  Artibler, 
1838,  3  Mee.  &  W.  279 ;  49  E.  E.  599).  .u    i  i . 

Where  a  composition  deed  purported  to  be  made  between  the  debtor 
and  his  trustees,  "and  the  creditors  whose  names  were  subscribed,  and 
debts  set  against  their  names,"  and  one  of  the  creditors  executed  the  deed 
without  setting  the  amount  of  his  claim  against  his  signature,  it  was 
held  that  the  deed  operated  in  respect  of  the  amount  then  actually  due 
to  him  {Harrhy  v.  Wall,  1817,  1  Barn.  &  Adol  103 ;  and  see  Fazakerle^f 
V.  M^Knight,  1856,  6 'El.  &  Bl.  795).     As  to  the  effect  of  a  refusal  by 


618  KELEASE 

some  of  the  trustees  to  execute  a  composition  deed,  where  the  deed^.is 
subject  to  a  proviso  that  it  shall  be  executed  by  the  creditors  and 
trustees  within  a  specified  time,  see  Small  v.  Marwood,  1829,  9  Barn.  & 
Cress.  300;  32  E.  K.  689. 

Where  a  release  is  executed  by  a  partner,  and  there  is  a  debt  due  to 
him  individually,  and  also  a  debt  due  to  his  firm,  the  release  primd  facie 
applies  only  to  the  debt  due  to  him  in  his  individual  capacity  (Bain  v. 
Cooper,  1842,  9  Mee.  &  W.  701).  So,  where  there  was  a  release  to  a  firm, 
releasing  them  and  every  or  any  of  them  from  all  claims  or  demands  by 
the  releasor,  it  was  held  that  the  release  did  not  extend  to  debts  due  to 
the  releasor  from  one  of  the  partners  individually  (Noel  v.  Rochfort,  1836, 
4  CI.  &  Fin.  159). 

May  he  Qualified  or  Conditional. — The  release  of  a  debt  or  obligation 
may  be  qualified,  or  subject  to  a  condition,  either  precedent  or  subse- 
quent. Thus,  where  a  release  by  deed  to  A.,  who  was  in  partnership 
with  B.,  contained  a  proviso  that  it  should  not  prejudice  any  claim 
against  B.,  and  that  in  order  to  enforce  the  claims  of  the  releasor 
against  B.  it  should  be  lawful  for  him  to  sue  A.,  either  jointly  with  B. 
or  separately,  it  was  held  that  the  release  was  no  answer  to  an  action 
by  the  releasor  against  A.  and  B.  jointly,  brought  for  the  purpose  of 
recovering  the  debt  from  A.  and  B.  jointly,  or  from  B.'s  separate  estate, 
the  release  being  intended  to  discharge  only  the  separate  estate 
of  A.  {Solly  V.  Forhes,  1820,  2  Brod.  &  B.  38;  22  K.  E.  641;  see  also 
North  V.  Wakefield,  1849,  13  Ad.  &  E.  K  S.  536;  Thompson  v.  Lack, 
1846,  3  C.  B.  540 ;  71  E.  E.  428).  So,  it  is  competent  to  parties  to 
contract  by  deed,  that  if  a  given  event  shall  happen,  the  deed  shall 
operate  as  a  release  of  a  debt  (Gibbons  v.  Vouillon,  1849,  8  C.  B.  483 ; 
79  E.  E.  593) ;  and  a  composition  deed  may  contain  a  release  of  the 
debts,  subject  to  a  proviso  that  if  the  instalments  of  the  composition  be 
not  duly  paid,  the  deed  shall  become  void  (Newinqton  v.  Levy,  1870, 
L.  E.  6  C.  P.  180 ;  Hall  v.  Levy,  1875,  L.  E.  10  C.  P.  154 ;  Leake  v.  Young, 
1856,  5  El.  &  Bl.  955). 

Who  may  Release. — A  partner  may,  without  the  consent  of  his 
co-partners,  release  a  debt  or  obligation  due  to  the  firm  (Hawkshaw  v. 
Parkins,  1818,  2  Swans.  539  ;  19  E.  E.  125 ;  Perry  v.  Jackson,  1792, 
4  T.  E.  516 ;  2  E.  E.  452 ;  Furnival  v.  Weston,  1822,  7  Moo.  K.  B.  356 ; 
24  E.  E.  687) ;  and  one  of  two  or  more  executors  or  administrators  may, 
without  the  consent  of  the  other  or  others,  release  debts  owing  to  the  estate 
(Jacomb  v.  Harwood,11^l,  2  Yes.  265;  28  E.  E.  172;  Herbert  v.  Pigott,lSZ^, 
2  Cr.  &  M.  384).  So,  a  release  by  one  of  several  joint-creditors,  although 
not  partners,  or  by  one  of  several  co-plaintiffs,  operates  as  a  discharge 
of  the  debt  or  demand  (Wilkinson  v.  Lindo,  1840,  7  Mee.  &  W.  81; 
56  E.  E.  638 ;  Wild  v.  Williams,  1840,  6  Mee.  &  W.  490 ;  55  E.  E.  711 ; 
Jones  V.  Herbert,  1817,  7  Taun.  421 ;  18  E.  E.  520).  But  a  covenant  by 
one  of  two  joint-creditors  not  to  sue  the  debtor  is  not  pleadable  in  bar 
of  an  action  brought  by  such  creditors  jointly,  because  such  a  covenant 
is  only  permitted  to  be  pleaded  as  a  release  where  the  plaintiff  and  the 
covenantor  are  one  and  the  same  person,  in  order  to  avoid  circuity  of 
action  (Walmesley  v.  Cooper,  1839,  11  Ad.  &  E.  216 ;  52  E.  E.  324). 

Where  a  merely  nominal  plaintiff  releases  an  action,  without  the 
consent  of  the  person  beneficially  entitled,  the  Court  will,  as  a  general 
rule,  set  aside  such  release  and  allow  the  action  to  proceed  (Hickey  v. 
Burt,  1816,  7  Taun.  48 ;  17  E.  E.  440 ;  Lnnell  v.  Newman,  1821,  4  Barn. 
&  Aid.  419;  Payne  v.  Rogers,  1780,  1  Doug.  407);  and  so  if  a  trustee 
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gives  a  release,  in  fraud  of  his  trust,  and  to  the  prejudice  of  the  cestui-que 
trust  {Manning  v.  Cox,  1823,  7  Moo.  K.  B.  617 ;  Pascoe  v.  Pascoe,  1788, 
2  Cox,  109).  So  where  one  of  several  co-plaintiffs  or  co-creditors  gives 
a  release  in  fraud  of  the  others,  such  release  will  be  set  aside  and 
ordered  to  be  delivered  up  to  be  cancelled  {Barker  v.  Richardson,  1827 

1  Y.  &  J.  362 ;  30  R.  R.  795).  But  if  the  party  releasing  has  any  bene- 
ficial interest  in  the  debt  or  claim  released,  the  Court  will  not  interfere 
unless  a  case  of  fraud  be  clearly  made  out  {Wild  v.  Williams,  1840, 
6  Mee.  &  W.  490 ;  55  E.  K.  711 ;  Jones  v.  Herhert,  1817,  7  Taun.  421 ; 
18  R.  R.  520;  Arton  v.  Booth,  1820,  4  Moo.  K.  B.  192;  21  R.  R.  740; 
Crook  V.  Stephen,  1839,  5   Bing.  K   C.   688;   Herhert  v.  Pigott,  1834, 

2  C.  &  M.  384;  Furnival  v.  Weston,  1822,  7  Moo.  K.  B.  356;  19  R.  R. 
125).  Where  an  action  was  brought  by  several  plaintiffs,  as  trustees 
for  the  creditors  of  an  insolvent  person,  and  the  action  was  released  by 
one  of  the  plaintiffs  without  the  consent  of  the  others,  and  without  con- 
sideration, such  release  was  set  aside,  on  the  terms  that  the  releasor 
should  be  indemnified  against  the  costs  of  the  action  {Moimtstephen  v. 
Brooke,  1819,  1  Chit.  390;  22  R.  R.  805). 

A  release  given  by  an  infant  is  void  (Co.  Litt.  2645). 

Uffect  of,  with  Pespect  to  Sureties,  Co-deUors,  etc. — The  release  of  a 
principal  debtor,  if  it  be  an  absolute  release,  necessarily  operates  to  dis- 
charge any  sureties,  because  the  debt  is  thereby  extinguished ;  and  when 
an  absolute  release  is  given,  no  right  can  be  reserved  against  a  surety 
{Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.  C.  313).  On  the 
other  hand,  a  covenant  not  to  sue  the  principal  debtor,  with  a  proviso 
reser^  ing  the  remedies  of  the  creditor  against  a  surety,  does  not  affect 
the  liability  of  the  surety,  nor  the  rights  of  the  surety  against  the  prin- 
cipal debtor,  but  only  operates  to  discharge  the  principal  debtor  so  far 
as  the  rights  of  the  surety  against  him  are  not  affected  by  such  dis- 
charge ;  and  language  importing  an  absolute  release  may  be  construed 
as  a  covenant  not  to  sue,  in  order  to  give  effect  to  the  intention  of  the 
parties,  as  appearing  from  the  context  and  the  surrounding  circum- 
stances {Price  V.  Barker,  1855,  4  El.  &  Bl.  760 ;  Kearsley  v.  Cole,  1846, 
16  Mee.  &  W.  128 ;  73  R.  R.  436  ;  Willis  v.  De  Castro,  1858, 4  C.  B.  N.  S. 
216).  Thus,  where  a  creditors'  trust-deed  releasing  the  debtor  contained 
a  proviso  that  the  release  should  not  affect  any  right  or  remedy  against 
any  other  person,  which  any  creditor  might  have  in  respect  of  any  debt 
due  by  the  debtor,  the  words  were  construed  as  a  covenant  not  to  sue ; 
and  it  was  held  that  they  did  not  release  a  surety  for  one  of  the  debts, 
and  that  the  surety  was  entitled,  upon  paying  off  the  debt,  to  recover 
the  amount  from  the  principal  {Green  v.  Wynn,  1869,  L.  R.  4  Ch.  204; 
see  also  Bateson  v.  Gosling,  1871,  L.  R.  7  C.  P.  9 ;  Hall  v.  Hutchons,  1833 

3  Myl.  &  K.  426;  40  E.  R.  162;  41  R.  R.  96).  So,  if  the  contract  of 
suretyship  expressly  provides  that  the  surety  shall  remam  liable,  not- 
withstanding that  the  creditor  may  compound  with  the  prmcipal  debtor, 
the  surety  will  not  be  discharged  by  the  execution  by  the  creditor  of  a 
composition  deed  discharging   the  principal   {Cowper  v.  Smith,  18^b, 

4  Mee.  &  W.  519;  51  R.  R.  704;  Union  Bank  of  Manchester  v.  Beech, 
1865,  34  L.  J.  Ex.  133).  Where,  however,  a  principal  and  surety  were 
liable  on  a  joint  and  several  bond,  and  the  obligee  executed  a  composi- 
tion deed  without  the  consent  of  the  surety,  releasing  the  principal  in 
like  manner  as  if  he  had  obtained  a  discharge  in  bankruptcy,  without 
any  proviso  reserving  the  right  against  the  surety,  it  was  held  that  the 
debt  was  extinguished  and  the  surety  discharged  {Cragoe  v.  Jozies,  187d, 
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L.  R.  8  Ex.  81).  And  if  the  creditor  accepts  a  third  person  as  his 
debtor  in  lieu  of  the  principal,  so  as  to  effect  a  novation,  that  operates 
as  a  complete  release,  and  cannot  be  construed  as  a  mere  covenant  not 
to  sue  {Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.  C.  313). 

Where  one  of  several  sureties  who  have  contracted  jointly,  or  jointly 
and  severally,  is  released,  the  others  are  discharged,  because  the  joint- 
suretyship  of  the  others  is  part  of  the  consideration  for  the  contract  of 
each.  But  this  rule  does  not  apply  to  a  release  which  is  qualified  by  a 
proviso  that  the  rights  of  the  creditor  as  against  the  other  sureties 
shall  not  be  affected,  such  a  qualification  rendering  the  release,  in  effect, 
a  mere  covenant  not  to  sue.  And  where  a  surety  contracts  severally, 
and  not  on  the  faith  of  any  other  person  being  surety  also,  so  that  the 
release  of  one  of  the  sureties  does  not  take  away  or  injuriously  affect 
any  rights  of  the  other  with  respect  to  contribution  or  otherwise, 
such  release  will  not  operate  to  discharge  the  other  surety  ( Ward  v. 
National  Bank  of  New  Zealand,  1883,  8  App.  Cas.  755 ;  TJiompson  v. 
Lack,  1846,  3  C.  B.  540 ;  71  R.  R.  428). 

Similar  principles  apply  with  respect  to  the  release  of  joint  or  joint 
and  several  debts  or  obligations.  Quite  apart  from  the  law  of  principal 
and  surety,  an  absolute  release  of  one  of  several  persons  who  are  jointly 
liable,  or  jointly  and  severally  liable,  operates  as  a  release  of  them  all, 
in  equity  as  well  as  at  law  (North  v.  Wakefield,  1849,  13  Ad.  &  E.  N.  S. 
536 ;  Bower  v.  Stvadlin,  1738,  1  Atk.  294;  R.  v.  Bayley,  1824,  1  Car.  & 
P.  435;  In  re  Wolmershatisen,  1890,  62  L.  T.  541);  and  this  rule  applies 
to  judgment  debts  as  well  as  other  debts  and  obligations  (In  re  E.  W.  A. 
(a  debtor),  [1901]  2  K.  B.  642);  and  although  the  release,  being  under 
seal,  is  given  upon  a  parol  undertaking  by  the  person  not  expressly 
released,  that  he  will  remain  liable ;  because  a  parol  exception  cannot 
be  set  up  to  a  release  by  deed  (Brooks  v.  Stuart,  1839,  9  Ad.  &  E.  854 ; 
48  R.  R.  728 ;  Cocks  v.  Nash,  1832,  9  Bing.  341 ;  35  R.  R.  547).  A 
covenant  not  to  sue  one  of  two  joint-debtors  does  not,  however,  operate 
to  release  the  other ;  and  where  the  instrument  of  release  contains  an 
express  proviso  that  it  shall  not  operate  to  discharge  any  other  person 
jointly  liable  with  the  party  in  whose  favour  it  is  executed,  it  will  be 
construed  as  a  covenant  not  to  sue,  in  order  to  give  effect  to  the 
intention  (lacy  v.  Kynaston,  1702,  2  Salk.  575 ;  Hutton  v.  Eyre,  1815, 
6  Taun.  289;  16  R.  R.  619;  Dean  v.  Newhall,  1799,  8  T.  R.  168;  Willis 
V.  De  Castro,  1858,  4  C.  B.  K  S.  216;  North  v.  Wakefield,  1849,  13  Ad. 
&  E.  N.  S.  536;  and  see  Ex  parte  Good,  In  re  Armitage,  1877,  5  Ch.  D. 
46).  So,  an  agreement  to  accept  a  sum  of  money  from  one  of  two  joint- 
tortfeasors  in  full  discharge  of  his  liability,  but  without  prejudice  to 
any  claim  against  the  other,  operates  as  a  covenant  not  to  sue,  and  does 
not  affect  the  liability  of  the  other  tortfeasor  (Duck  v.  Mayeu,  [1892] 
2  Q.  B.  511). 

A  release  given  to  the  executor  of  a  deceased  joint-debtor  does  not 
discharge  the  other  joint-debtor,  because  the  liability  of  the  executor  is 
several,  and  not  joint  (Ashbee  v.  Pidduck,  1836,  1  Mee.  &  W.  564).  So 
if  one  of  several  persons,  who  are  jointly  liable,  becomes  bankrupt,  a 
release  given  to  the  trustee  in  bankruptcy  will  not  operate  as  a  release 
of  the  others,  because  the  effect  of  the  bankruptcy  is  to  convert  the 
joint  liability  of  the  bankrupt  into  a  several  liability  (In  re  Wolmers- 
hausen,  1890,  62  L.  T.  541). 

The  release  of  the  drawer  of  a  bill  of  exchange  does  not  operate  to 
discharge  the  acceptor,  even  if  the  acceptor  be  an  accommodation  party 
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(Fentum  v.  PococJc,  1813,  5   Taun.   192;    Carstairs  v.  Rolleston    1814 
5  Tami.  511). 

A  deed  inter  partes  cannot  operate  as  a  release  to  a  stranger.  Where 
A.  and  B.  had  entered  into  a  contract  by  deed,  and  in  a  similar  contract 
subsequently  made  between  A.  and  C,  the  first-mentioned  contract  was 
declared  null  and  void,  and  A.  agreed  to  cancel  it,  and  acquitted  B.  of 
all  claims,  etc.,  under  it,  it  was  held  that  the  second  contract  did  not 
release  B.  from  his  obligations  under  the  first  (Storer  v.  Gordmi,  1814, 
3  M.  &  S.  308;  15  E.  E.  499;  and  see  In  re  Perkins,  Poyser  v.  Beyfus 
[1898]  2  Ch.  182).  '^'^    ' 

The  release  of  a  debt  generally  operates  as  a  release  of  all  securities 
for  such  debt;  but  this  rule  does  not  apply  where  the  parties  liable  on 
the  securities  are  not  identical  with  the  parties  released  (Comper  v 
Green,  1841,  7  Mee.  &  W.  633 ;  56  E.  E.  827 ;  Zan7jon  v.  Bavey,  1843* 
11  Mee.  &  W.  218). 

Fraud  and  Mistake. — A  release  may  be  set  aside  on  the  ground  that 
it  was  obtained  by  fraud,  or  executed  under  a  mistake  or  misapprehen- 
sion. It  is  a  general  rule  in  equity  that  a  release  is  voidable  if  there 
was  any  misrepresentation  or  concealment  on  the  part  of  the  releasee 
(see  Jarvis  v.  Duke,  1681,  1  Vern.  19;  Broderick  v.  Broderick,  1713,  1  P. 
Wms.  239 ;  24  E.  E.  369).  And  where  a  passenger,  who  was  injured  in 
a  railway  accident,  accepted  a  sum  of  money  by  way  of  compensation 
for  his  injuries,  and  executed  a  release,  it  was  held  to  be  a  good  answer 
to  a  plea  by  the  railway  company  setting  up  such  release,  that  the 
passenger  had  been  induced  to  execute  it  by  the  fraudulent  representa- 
tions of  the  company's  officer  to  the  effect  that  the  injuries  were  of 
a  trivial  and  temporary  nature,  and  that  if  they  should  afterwards  turn 
out  more  serious  than  he  anticipated,  he  would,  notwithstanding  the 
execution  of  the  release,  be  in  a  position  to  obtain  further  compensation 
(Hirschfeld  v.  L.  B.  &  S.  C.  Ply.  Co.,  1876,  2  Q.  B.  D.  1 ;  and  see  Sargent 
V.  Wedlake,  1851, 11  C.  B.  732),  Where,  however,  a  release  was  contained 
in  a  deed  of  dissolution,  and  such  deed  had  been  acted  on,  it  was  held 
that  the  fact  of  the  deed  having  been  obtained  by  fraud  was  no  answer 
to  a  plea  of  release,  because  the  plaintiff  was  not  in  a  position  to 
disaffirm  the  entire  contract,  and  the  release  was  therefore  binding  on 
him,  his  only  remedy  being  to  bring  an  action  for  the  fraud  ( Urquhart 
V.  Macpherson,  1878,  3  App.  Cas.  831 ;  see  also  Skilbeck  v.  Hilton,  1866, 
L.  B.  2  Eq.  587). 

In  equity  a  release  may  be  set  aside  on  the  ground  of  the  misappre- 
hension of  the  releasor  as  to  the  nature  or  extent  of  his  rights  (Gee  v. 
Spencer,  1681, 1  Vern.  32  ;  23  E.  E.  286 ;  In  re  Garnett,  1885,  31  Ch.  D.  1 ; 
Phelps  V.  Arncott,  1869,  21  L.  T.  167).  In  Pntt  v.  Clay,  1843,  6  Beav. 
503 ;  49  E.  E.  920 ;  63  E.  E.  160,  a  general  release,  which  was  executed 
in  pursuance  of  a  compromise,  was  wholly  set  aside  on  the  ground  that 
a  large  item  had,  by  mistake,  been  omitted  from  the  account  (see  also 
Miller  V.  Craig,  1843,  6  Beav.  433;  49  E.  E.  893;  63  E.  E.  134). 


[Precedents. 
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PRECEDENTS. 

I.  MUTUAL  RELEASE  of  all  Claims  ly  Two  Persons. 

THIS  INDENTURE,  made  the  day  of 

19  ,  Between  [A.  B.],  of,  &c.,  of  the  one  part,  and  [C.  D.],  of, 
&c.,  of  the  other  part,  WITNESSETH,  that  each  of  them  the  said 
[A.  B.]  and  [C.  D.]  hereby  releases  the  other  of  them,  his  heirs, 
executors,  administrators,  and  assigns,  and  his  and  their  estates  and 
effects,  from  all  sums  of  money,  accounts,  actions,  proceedings, 
claims,  and  demands  whatsoever,  for  or  by  reason  or  in  respect  of 
any  act,  cause,  matter,  or  thing  whatsoever,  up  to  the  day  of  the 
date  of  these  presents.  [Provided  always,  that  nothing  herein 
contained  shall  extend  to  release  the  said  [C.  D.],  his  heirs, 
executors,  administrators,  or  assigns,  or  his  or  their  estates  or 
effects,  from  any  claim  or  demand  which  the  said  [A.  B.],  as 
executor  of  the  will  of  [E.  F.],  of,  &c.,  deceased,  now  has,  or  here- 
after may  have  against  the  said  [C.  D.]  in  respect  of  any  accounts 
or  transactions  between  the  said  [C.  D.]  and  the  said  [E.  F.], 
deceased.] 

In  witness,  &c. 


II.  MUTUAL  RELEASE  of  all  Claims  between  a  Partnership 
Firm  and  an  Individual. 

THIS  INDENTURE,  made  the  day  of 

19     ,  Between  \j}artners\  all  of  ,  merchants,  and  co- 

partners, of  the  one  part,  and  [A.  B.],  of,  &c.,  of  the  other  part, 
WITNESSETH,  that  the  said  co-partners  do,  and  each  of  them 
doth,  hereby,  release  the  said  [A.  B.],  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  his  and  their  estates  and  effects.  And  the 
said  [A.  B.]  doth  hereby  release  the  said  co-partners,  and  each  of 
them,  and  the  heirs,  executors,  administrators,  and  assigns,  and 
estates  and  effects  of  them,  and  of  each  of  them,  from  all  sums  of 
money,  &c.  \as  in  last  Precedent]. 

In  witness,  &c. 


III.  MUTUAL  RELEASE  of  all  Claims  by  Three  Persons, 
where  a  Particular  Transaction  is  Recited. 

THIS  INDENTURE,  made  the  day  of 

19  ,  Between  [A.  B.],  of,  &c.,  of  the  first  part;  [C.  D.],  of,  &c.,  of 
the  second  part ;  and  [E.  F.],  of,  &c.,  of  the  third  part :  Whereas 
the  parties  hereto  have  recently  been  jointly  engaged  and  interested 
in  an  undertaking  for  the  construction  of,  &c.  [describe  nature  of 
undertaking],  under  an  agreement  dated,  &c.,  and  made  between  the 
said  [A.  B.],  of  the  one  part,  and  [X.  Y.],  of,  &c.,  of  the  other  part, 
and  several  questions  have  arisen  as  to  the  rights  and  liabilities 
of  the  parties  hereto  as  between  themselves  in  respect  of  the  said 
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undertaking :  And  whereas,  for  the  settlement  of  such  questions, 
it  was  agreed  that  the  costs  and  expenses  of  the  said  undertaking 
should  be  borne  and  paid  by  the  parties  hereto  in  the  shares  and 
proportions  following,  that  is  to  say,  three  equal  sixth  shares  thereof 
by  the  said  [A.  B.],  two  equal  sixth  shares  thereof  by  the  said 
[C.  D.],  and  the  remaining  one  equal  sixth  share  thereof  by  the  said 
[E.  F.],  and  that  they  should  share  the  profits  of  the  said  under- 
taking (if  any)  in  the  same  proportions  :  And  whereas  an  abstract 
of  the  receipts  and  expenditure  in  respect  of  the  said  undertaking 
is  set  forth  in  the  schedule  hereunder  written,  whereby  it  appears 
that  the  net  profits  divisible  in  the  proportions  agreed  upon  as 
aforesaid  amounted  to  £600,  and  accordingly  such  amount  has  been 
distributed  among  and  received  by  the  several  parties  hereto  in  the 
proportions  or  sums  following,  that  is  to  say,  the  sum  of  £300  by 
the  said  [A.  B.],  the  sum  of  £200  by  the  said  [C.  D.],  and  the  sum 
of  £100  by  the  said  [E.  F.],  as  the  parties  hereto  respectively 
acknowledge  :  And  whereas  there  have  been  divers  other  accounts, 
dealings,  and  transactions  between  the  parties  hereto,  all  of  which 
have  been  adjusted  and  settled:  NOW  THIS  INDENTURE 
WITNESSETH,  that  in  consideration  of  the  premises,  each  of  them 
the  said  [A.  B.],  [C.  D.],  and  [E.  F.]  doth,  and  every  two  of  them  do, 
hereby  release  the  others,  and  each  of  the  others  of  them,  and  their 
and  his  heirs,  executors,  administrators,  estates  and  effects,  from 
all  sums  of  money,  accounts,  actions,  proceedings,  claims  and 
demands  whatsoever,  which  any  one  or  any  two  of  them  the  said 
[A.  B.],  [C.  D.],  and  [E.  F.],  now  has  at  any  time  heretofore  or  has 
had  or  may  have  had  against  the  others  or  either  of  the  others  of 
them,  for  or  by  reason  or  in  respect  of  any  act,  cause,  matter,  or 
thing  whatsoever,  to  the  date  of  these  presents. 
In  witness,  &c. 

The  Schedule  above  referred  to. 

IV.  RELEASE  from  Creditor  to  Debtor  on  Receiving  a  Sum 
of  Money  in  Satisfaction  of  Disputed  Claims. 

THIS  INDENTURE,  made  the  day  of 

19  ,  Between  [releasor],  of,  &c.,  of  the  one  part,  and  [releasee],  of, 
&c.,  of  the  other  part :  Whereas  the  said  [releasor]  has  from  time 
to  time,  during  several  years  past,  advanced  various  sums  of  money 
to  or  on  the  account  of  the  said  [releasee] ;  and  certain  other  dealings 
and  transactions  have  taken  place  between  them,  by  means  whereof 
the  said  [releasee]  became  indebted  to  the  said  [releasor]  in  a  con- 
siderable sum  of  money  :  And  whereas  the  said  [releasor]  made 
certain  claims  and  demands  against  the  said  [releasee],  by  reason  of 
the  transactions  aforesaid,  the  validity  of  some  part  of  which  claims 
and  demands  was  denied  by  the  said  [releasee];  in  consequence  whereof 
disputes  and  differences  arose  between  the  said  parties  respecting 
the  same :  And  whereas,  for  the  purpose  of  terminating  and  ad- 
justing such  disputes  and  differences,  it  was  lately  agreed  between 
the  said  [releasor]  and  [releasee],  that  the  said  [releasee]  should  pay  to 
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the  said  [releasor-]  the  sum  of  £500,  in  full  satisfaction  and  discharge 
of  all  claims  and  demands  whatsoever ;  and  that  on  receiving  the 
same,  the  said  [releasc/r]  should  execute  to  the  said  [releasee]  such 
release  as  is  hereinafter  contained:  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of  £500  now  paid  by  the  said  [releasee]  to 
the  said  [releasm-]  (the  receipt  of  which  sum  he  the  said  [releosar] 
hereby  acknowledges),  he  the  said  [releasor]  hereby  releases  the  said 
[releasee],  his  heirs,  executors,  and  administrators,  from  All  and  all 
manner  of  sums  of  money,  debts,  accounts,  actions,  proceedings, 
claims,  and  demands  whatsoever,  w^hich  he  the  said  [releasor]  now 
has,  or  which  he,  his  heirs,  executors,  or  administrators  but  for  these 
presents,  could,  would,  or  might,  at  any  time  or  times  hereafter, 
have,  upon  or  against  the  said  [releasee],  his  heirs,  executors,  or 
administrators,  for  or  by  reason  or  on  account  of  any  matter,  cause, 
or  thing  whatsoever,  up  to  and  inclusive  of  the  day  of  the  date  of 
these  presents. 
In  witness,  &c. 


V.  RELEASE  hy  Remainderman  of  Actions  on  account  of  Waste 
committed  hy  Tenant  for  Life,  the  lieleasar's  Father . 

Parties.  THIS  INDENTURE,   made  the  day  of 

19  ,  Between  [releasor],  of,  &c.,  of  the  one  part,  and  [releasee],  of, 
Recitals:  &c.,  of  the  Other  part:  whereas,  &c.  [recite  marriage  settlement  of 
settfement^  ^^'''^ditaments  in  the  'parishes  of  and  ,   in   strict 

tYisLtrQi^a^'ox settlement] :  And  whereas  the  said  [releasm-]  is  the  first  and  only 
soX°the  son  of  the  said  [releasee],  and  Dame  [wife],  his  wife ;  and  he  attained 
marriage;    ^jjg  ^gg  q£  twenty-one  years  on  or  about  the  daj^  of 

inroiied  now  last  past ;  And  whereas,  by  an  indenture,  dated  on  or  about 
forb^arring  ^^®  ^^7  ^^  ^^^^j  ^"^  made  between  the  said 

the  entail;    ^^gigasee],  of  the  first  part;  the  said  [releasm-],  of  the  second  part; 
and  [grantee  to  uses],  of,  &c.,  of  the  third  part,  the  said  hereditaments 
comprised  in  the  indenture  of  settlement  hereinbefore  recited,  have 
been  assured  or  limited  to  the  use  of  the  said  [releasee]  and  his  assigns 
for  his  life,  with  remainder  to  the  use  of  the  said  [releasor],  his  heirs 
and  assigns,  discharged  of  all  estates  tail  of  the  said  [releasor],  and  all 
estates,  rights,  titles,  interests,  and  powers,  to  take  effect  after  the 
of  waste      determination  or  defeasance  of  the  same  estate  tail ;  And  whereas 
by  tenant     the  Said  [releasee]  did  some  time  since,  with  the  privity  and  consent 
°^    ^'       of  the  said  [releasoi'],  his  son,  fell  and  cut  down  considerable  quanti- 
ties of  timber  and  other  trees,  standing  and  being  in  or  upon  the 
lands  and  hereditaments  comprised  in  the  said  indenture  of  settle- 
ment ;  and  did  sell  and  dispose  of  the  same,  and  apply  the  produce 
agreement   thereof  for  his  own  use;   And  whereas,  for  the  purpose  of  dis- 
charging the  said  [releasee]  from  all  actions,  proceedings,  claims,  and 
demands  whatsoever,  in  respect  of  the  timber  and  other  trees  so 
felled  and  cut  down  by  him  as  aforesaid,  and  the  produce  thereof, 
the   said  [releasm^]  hath  agreed  to  execute  the  release  hereinafter 
Teaatum.     contained :  NOW  THIS  INDENTURE  WITNESSETH,  that,  in 
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foffeiturei  P"^^"^"^®  ^^  ^^®  ^^^^  agreement,  and  in  consideration  of  the  natural 
Mtio^  &c.  love  and  affection  which  the  said  [releasm-]  hath  for  the  said  [releasee], 
his  father,  he  the  said  [releasor]  hereby  releases  the  said  [releasee], 
his  executors,  administrators,  and  assigns,  and  all  the  estate  and 
effects  whatsoever,  of  him,  them,  and  every  of  them,  of  and  from 
all  and  all  manner  of  forfeitures,  actions,  and  causes  of  action,  pro- 
ceedings, accounts,  claims,  and  demands  whatsoever,  for  or  by  reason 
or  on  account  of  his,  the  said  [releasee],  having  felled  and  cut  down, 
sold  and  disposed  of  such  timber  and  trees,  or  any  part  thereof,  or 
for  or  by  reason  or  on  account  of  any  matter,  cause,  or  thing,  in 
anywise  relating  to  the  premises. 
In  witness,  &c. 


VI.  RELEASE  of  Dower  and  Freebench. 

TO  ALL  TO  WHOM  these  presents  shall  come,  [dowress], 
of,  &c.,  widow  of  [husband],  late  of,  &c.,  SENDS  greeting  :  Whereas 
the  said  [husband]  died  intestate  on  the  day  of 

19  ,  leaving  the  said  [dowress]  and  [son],  his  eldest  son,  him  sur- 
viving; And  whereas  the  said  [husband]  was  at  the  time  of  his 
death  seised  of  certain  freehold  lands  and  hereditaments  in  the 
parishes  of  and  ,  in  the  county  of 

in  fee  simple,  and  was  also  seised  of  or  entitled  to  certain  copyhold 
lands  and  hereditaments  in  the  same  parishes  in  customary  fee 
simple ;  And  whereas  the  said  [dowress]  has,  at  the  request  of  the 
said  [son\  agreed  to  release  all  her  claim  of  dower  in  or  out  of  the 
same  lands  and  hereditaments  in  manner  hereinafter  appearing; 
NOW  KNOW  YE  AND  THESE  PRESENTS  WITNESS,  that 
the  said  [dotoress],  in  consideration  of  the  love  and  affection  she  bears 
to  the  said  [sort],  hereby  releases  unto  the  said  [son],  and  to  such 
other  person  or  persons  (if  any)  as  the  release  hereby  made  may 
concern,  and  to  their  respective  heirs  and  assigns,  for  ever,  all  right 
and  title  of  dower  or  freebench,  whether  at  common  law  or  by  the 
custom,  which  she  has,  or  may  have,  or  be  entitled  unto,  in  or  out 
of  all  or  any  of  the  freehold,  copyhold,  or  customary  lands,  heredita- 
ments, or  estates  whatsoever,  of  the  said  [husband]  deceased,  or  the 
rents,  issues,  and  profits  thereof,  or  any  part  or  parcel  thereof,  with 
the  appurtenances ;  and  all  actions,  proceedings,  causes  of  action  or 
proceeding,  accounts,  claims,*  and  demands  whatsoever,  for  or  in 
respect  of  any  such  dower  or  freebench  as  aforesaid. 

In  witness,  &c. 

VII.  RELEASE  of  Powers  of  Jointuring  arid  Charging- 
Portions  for  Younger  Children. 

THIS  INDENTURE,  made  the  day  of 

Parties.       19     ,   BETWEEN   [tenant  for  life],   of,   &c.,   of   the  one  part,   and 

[remainderman],  of,  &c.,  of  the  other  part ;  And  Supplemental  to 

an  indenture  of  settlement  (hereinafter  referred  to  as  the  principal 

Recitals:     indenture),  dated,  &c.,  and  made  between  [parties] :  Whereas  [/Vs/ 

VOL.  XII.  ^^ 
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of  death  of  tenant  for  life]  died  on  the  day  of  19     ,  And 

first  tenant  .1  1  r  ■.«!., 

for  life;       WHEREAS  on  the  day  of  19      the- said 

&c°^?pre-^'  [^^waw^/(!?r  life]  intermarried  with  [^/e],  formerly  [wife^s  maiden  name], 
senttenant  spinster,  and  he  is  now  tenant  for  life  in  possession  of  the  manors 
and   hereditaments  comprised   in   the   principal    indenture ;    And 
of  state  of    WHEREAS  the  said   [remainderman]  is  the  eldest  son   of  the  said 
[tenant  for  life]  and  [wife],  and  attained  the  age  of  twenty-one  years 
on  the  day  of  19     ,  and  he  is  now  entitled  to 

an  estate  tail  in  the  said  manors  and  hereditaments  in  remainder 
expectant  on  the  decease  of  the  said  [tenant  for  life],  and  there  has 
been  issue  of  the  said  marriage  three  other  children  and  no  more, 
namely  [give  names],  all  of  whom  are  infants  and  unmarried ;  And 
of  agree-  WHEREAS  the  Said  [tenant  for  life]  has  recently  under  the  will  of 
SSase?^  [testator],  of,  &c.,  deceased,  dated,  &c.,  and  proved,  &c.,  become 
possessed  of  or  entitled  to  personal  estate  of  considerable  amount 
and  value,  out  of  which  he  the  said  [tenant  for  life]  intends  to  make 
adequate  provision  for  the  said  [wife],  if  she  should  survive  him,  and 
also  for  his  children  now  or  hereafter  to  be  born  other  than  the  said 
[remaindermxin],  and  he  has  accordingly  agreed  with  the  said  [re- 
mainderman] to  release  the  powers  of  jointuring  and  charging  portions 
given  to  or  vested  in  him  the  said  [tenant  for  life]  by  the  principal 
Testatum,  indenture  in  manner  hereinafter  appearing :  NOW  THIS  INDEN- 
Reiease  of  TUEE  WITNESSETH,  that,  for  effectuating  the  said  arrangement 
powers.  ^^^  j^  consideration  of  the  premises,  He  the  said  [tenant  for  life], 
hereby  absolutely  and  irrevocably  releases  unto  the  said  [remainder- 
man], his  heirs  and  assigns,  and  unto  all  and  every  other  person  and 
persons  having  or  who  may  hereafter  have  any  estate,  right  or 
interest,  in  to  or  out  of  the  manors  and  hereditaments  comprised  in 
or  which  now  are  or  hereafter  may  or  otherwise  would  be  or  become 
subject  to  the  respective  powers  to  be  hereby  released  or  any  part  or 
parts  thereof ;  First,  All  that  the  power  or  authority  which  by  the 
principal  indenture  is  given  to  or  vested  in  the  said  [tenant  for  life] 
by  deed  or  will,  to  charge  the  said  manors  and  hereditaments,  or  any 
part  thereof,  by  way  of  jointure  as  therein  mentioned,  and  to  limit 
or  create  the  usual  powers  and  remedies,  and  to  limit  a  term  of 
years  to  secure  the  same;  And  secondly.  All  that  the  power  or 
authority  which  by  the  principal  indenture  is  given  to  or  vested  in 
him,  to  charge  all  or  any  of  the  manors  and  hereditaments  therein 
comprised,  or  any  part  or  parts  thereof,  with  the  payment,  for  the 
portion  or  portions  of  his  younger  child  or  children,  of  such  sum  or 
sums  of  money  and  in  such  manner  as  in  the  same  indenture  is 
mentioned,  with  all  such  other  accompanying  authorities  as  are  in 
that  behalf  therein  contained.  And  all  benefit  and  advantage  of  the 
said  several  powers  and  authorities.  To  the  intent  that  the  same  shall 
respectively  be  absolutely  extinguished  and  cease  to  be  exercisable. 
In  witness,  &c. 
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Parties. 

Recitals  : 

of  settle- 
ment; 


of  agree- 
ment for 
release ; 


VIII.  RELEASE  from  a  Jointure  Eent-Charge  of  Part  of  the 
Lands  charged  therewith,  and  Surrender  of  Term  created  far 
securing  the  Rent-Charge. 

THIS  INDENTUEE,  made  the  day  of  19 

Between  [jointressl  of>  &c.,  widow,  of  the  first  part;  [trustee],  oi, 
&c.,  and  [trustee],  of,  &c.,  of  the  second  part ;  And  [releasee],  of,  &c., 
of  the  third  part :  Whereas  [recite  settlement  whereby  man&rs,  lands] 
and  hereditaments  were  limited  to  A.  B.  for  life,  with  remainder  to  the 
use  that  his  widow  should  receive  a  jointure  rent-charge  of  £, 
and  limitation  of  term  of  years  to  trustees  far  securing  the 

jointure,  with  remainders  in  strict  settlement  in  favour  of  the  issue  of 
A.  B.,  with  remainder  to  use  of  releasee  fw  his  life,  with  remainders 
tentA?*  ^H  y  ^ND  WHEREAS  the  said  [A.  B.]  died  on  the  day  of 

!iSj!'^°''*  1^     '  without  having  had  any  issue,  leaving  the  said 

[jointress]  him  surviving ;  And  whereas  the  said  [releasee]  is  now 
the  tenant  for  life  in  possession  of  the  manors  and  hereditaments 
comprised  in  the  hereinbefore  recited  indenture  of  settlement,  and 
being  desirous  of  selling  such  of  the  same  hereditaments  as  are  here 
inafter  released,  has  requested  the  said  [jointress]  to  release  the  same 
from  her  said  jointure  rent-charge,  which  she  the  said  [jointress], 
being  satisfied  that  the  remainder  of  the  said  hereditaments  on 
which  her  said  jointure  rent-charge  is  charged  is  a  sufficient  security 
for  the  same,  has  consented  to  do ;  And  whereas  the  said  [ti-ustee] 
and  [trustee]  have  agreed,  at  the  request  of  the  said  [releasee]  and 
with  the  consent  of  the  said  [jointress],  to  surrender  the  said 
hereditaments  hereby  released  unto  the  said  [releasee],  in  manner 
hereinafter  appearing  :  NOW  THIS  INDENTUEE  WIT- 
NESSETH, that,  for  the  purpose  of  enabling  the  said  [releasee] 
to  effectuate  the  said  sale,  and  in  consideration  of  the  premises, 
she  the  said  [jointress]  hereby  releases  All  and  singular  the 
messuages,  lands,  and  hereditaments  particularly  described  in  the 
schedule  hereunder  written,  from  the  said  jointure  rent-charge  of 
£  so  charged  thereon  as  aforesaid.  And  from  all  actions, 

proceedings,  accounts,  claims,  and  demands  whatsoever  for  or  in 
respect  thereof,  or  any  part  thereof,  and  all  powers  and  remedies 
for  recovering  the  same.  And  the  said  [jointress]  hereby  covenants 
with  the  said  [releasee]  that  she  the  said  [jointress]  has  not  done, 
omitted,  or  knowingly  suffered  or  been  party  or  privy  to  anything 
whereby  she  is  in  anywise  hindered  from  releasing  the  said  heredita- 
ments hereby  released,  or  any  part  thereof,  from  the  said  jointure 
rent-charge  of  £  ,  and  the  powers  and  remedies  for  recover- 

ing the  same  in  manner  aforesaid  :    AND  THIS   INDENTUEE 
FUETHEE  WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
thedirec-     mcnt,  and  in  consideration  of  the  premises,  the  said  [trustee]  and 
rSorand  [trustee],  at  the  request  and  by  the  direction  and  appointment  of  the 
surSers   said  [jointress],  Do,  and  each' of  them  Doth,  hereby  surrender,  and 
as  trustees  and  trustee  convey  unto  the  said  [releasee],  his  heirs 
and  assigns,  All  those  the  messuages,  lands,  hereditaments,  and 
premises,  particularly  described  in  the  schedule  hereunder  written 


•of 
ment  by 
trustees  to 
surrender 
the  term. 


Testatum. 

Release  of 
jointure. 


Covenant 
against 
incum- 
brances. 


Further 

testatum 

Trustee,  by 
the  direc- 
tion of^the 


all  the 
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and  hereinbefore  expressed  to  be  hereby  released  from  the  said 
jointure  rent-charge,  with  their  appurtenances  ;  To  the  intent, 
that  the  residue  now  unexpired  of  the  said  term  of  years, 

created  by  the  hereinbefore  recited  indenture  of  settlement,  may 
be  merged  and  extinguished  in  the  freehold  and   inheritance  of 
the  same  premises. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


Parties. 


Recitals : 

of  creation 
of  rent- 
charge  ; 


of  devise 
of  lands 
charged  ; 


of  death  of 
testator, 
and  proof 
of  will ; 


of  payment 
of  rent- 
charge  ; 


of  agree- 
ment for 
purchase 
of  rent- 
charge. 


Testatum. 

Convey- 
ance of 
rent- 
charge. 


IX.  RELEASE  OF  RENT-CHARGE  to  Owner  in  Fee  of  Lands 

charged  therewith,  so  as  to  keep  the  Rent-Charge  on  foot. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  [owner  of  rent-charge],  of,  &c.,  of  the  first  part ;  [owner  of 
lands  charged],  of,  &c.,  of  the  second  part ;  And  [trustee],  of,  &c., 
of  the  third  part :  Whereas,  by  an  indenture  dated,  &c.,  and 
made  between  [parties]  for  the  consideration  therein  mentioned, 
All  those  messuages,  lands,  tenements,  and  hereditaments,  situate 
in  the  parishes  of  and  ,  in  the  county  of 

,  particularly  described  in  the  schedule  hereunder 
written,  were  conveyed  unto  the  said  [foi^mer  landowner],  and  hi& 
heirs,  to  the  use  that  the  said  [owner  of  rent-charge],  his  heirs,  and 
assigns,  might  receive  a  perpetual  rent-charge  of  £  ,. 

charged  upon  and  issuing  out  of  all  the  same  hereditaments  and 
premises  and  every  part  thereof,  and  payable  as  therein  is  mentioned, 
And  subject  and  charged  as  aforesaid  to  the  use  of  the  said  [former 
landowner],  his  heirs  and  assigns ;  And  whereas  the  said  [former 
landowner]  duly  made  and  executed  his  will,  dated,  &c.,  and  thereby 
amongst  other  things  devised  all  the  said  hereditaments  and  premises 
charged  as  aforesaid  with  the  said  rent-charge  unto  the  said  [owner  of 
lands],  his  heirs  and  assigns  ;  And  whereas  the  said  [former  land- 
owner] died  on  the  day  of  19  »  without  having 
revoked  or  altered  his  said  will ;  And  the  same  was  on  the 
day  of  19  duly  proved  in  the  Principal  Registry  of  the 
Probate  Division  of  His  Majesty's  High  Court  of  Justice  by  [executors], 
the  executors  named  in  the  said  will ;  And  whereas  the  said  rent- 
charge  has  been  duly  paid  by  the  said  [owner  of  land]  to  the  said 
[owner  of  rent-charge],  up  to  the  date  of  these  presents,  as  the 
said  [owner  of  rent-charge]  doth  hereby  acknowledge  ;  And  whereas 
the  said  [owner  of  land]  has  agreed  with  the  said  [oivner  of  rent-charge] 
for  the  purchase  of  the  said  rent-charge  of  £,  ,  for  the  sum 
of  £  ,  and  has  requested  that  the  same  may  be  conveyed 
to  the  said  [trustee]  in  trust  for  him  the  said  [owner  of  land],  in  manner 
hereinafter  expressed:  NOW  THIS  INDENTURE  WITNESSETH, 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
sum  of  £  now  paid  to  the  said  [owner  of  rent-charge]  by  the 
said  [owner  of  land]  (of  which  sum  of  £  the  said  [owner  of 
rent-charge]  hereby  acknowledges  the  receipt).  He,  the  said  [owner 
of  rent-charge],  at  the  request  of  the  said  [owner  of  land],  hereby 
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grants,  and  as  beneficial  owner  conveys  unto  the  said  [trustee]  and 
his  heirs,  All  that  perpetual  yearly  rent-charge  of  £  ,  so 

created  by  the  hereinbefore  recited  indenture  of  the  day 

^^  19     ,  as  aforesaid,  and  all  future  claim  and  demand  of 

him  the  said  [owner  of  rent-charge],  and  his  heirs,  to  and  concerning 
the  said  rent-charge  and  premises,  together  with  all  powers  and 
Habendum,  remedies  for  securing  and  recovering  payment  thereof.  To  hold  the 
tmstelJo  same  premises  Unto  and  to  the  use  of  the  said  [tj-ustee],  his  heirs 
chSge'Sn  a»^  assigns.  Upon  trust  for  the  said  [oivner  of  land],  his'heirs  and 
■foot.  assigns,  To  the  intent  that  the  said  rent-charge,  and  the  fee  simple 

and  inheritance  thereof  may  not  be  extinguished  or  merged  in,  but 
may  be  kept  distinct  from  the  hereditaments  and  premises  charged 
therewith  and  the  fee  simple  and  inheritance  thereof. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


Parties. 


Recitals : 

of  mort- 
gage; 


of  settle- 
ment of 
mortgaged 
lands ; 


of  state  of 
mortgage 
debt; 


of  contract 
for  sale  of 
lands,  and 
consent  of 
mortgagee 
to  release 
them; 


X.  RELEASE  hy  a  Mortgagee  of  Part  of  Settled  Lands  intended 
to  he  Sold  hy  the  Tenant  for  Life  under  Us  Statutory  Powers. 

THIS  INDENTUEE,  made  the  day  of  19 

Between  [mwtgagee],  of,  &c.,  of  the  first  part;  [tenant  far  life],  of, 
&c.,  of  the  second  part;  And  [trustee],  of,  &c.,  and  [trustee],  of,  &c., 
of  the  third  part :  Whereas,  by  an  indenture  of  mortgage,  dated 
the  day  of  19     ,  and  made  between  [j)arties'], 

the  hereditaments  hereinafter  described  were,  with  other  heredita- 
ments, conveyed  and  assured  to  the  use  of  the  said  [mortgagee],  in 
fee  simple  by  way  of  mortgage  for  securing  payment  to  him  of  the 
sum  of  £  ,  with  interest  thereon  at  the  rate  of 

per  cent,  per  annum  ;  And  whereas,  by  an  indenture  of  settlement 
dated  the  day  of  19     ,  the  said  hereditaments 

comprised  in  the  hereinbefore  recited  indenture  of  mortgage,  were 
limited  and  assured  (subject  to  the  said  indenture  of  mortgage, 
and  to  the  sum  of  £  and  interest  for  the  same  thereby 

secured)  unto  the  said  [trustee]  and  [trustee],  to  the  use  of  the  said 
[tenant  for  life]  for  his  life,  with  divers  remainders  over;  And 
WHEREAS  the  said  sum  of  £  ,  together  with  some  interest, 

is  now  owing  tp  the  said  [mortgagee]  on  the  security  of  the  said 
indenture  of  mortgage ;  And  whereas  the  said  [tenant  for  life], 
as  such  tenant  for  life  as  aforesaid  of  the  settled  lands  comprised 
in  the  said  indentures  of  m^ortgage  and  settlement  respectively,  has 
contracted  for  sale  of  part  thereof,  being  the  hereditaments  herein- 
after described,  in  lots  to  several  purchasers,  and  upon  the  treaty 
for  the  said  sales  the  said  [mortgagee]  consented  that  such  sales 
should  be  made  free  and  discharged  from  the  said  mortgage,  he, 
the  said  [mortgagee],  being  satisfied  that  the  said  sum  of  £  , 

and  the  interest  now  and  hereafter  to  become  due  thereon,  are  suffi- 
ciently secured  upon  the  hereditaments  comprised  in  the  said  inden- 
ture of  mortgage,  other  than  the  hereditaments  hereinafter  described 
and  hereby  released ;  And  whereas,  for  the  purpose  of  eflectuating 
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Testatum. 


of  agree-  the  Said  sales,  the  said  [mortgagee]  has  agreed,  at  the  request  of  the 
said  [tenant  for  life],  to  release  the  hereditaments  hereinafter  de- 
scribed so  contracted  to  be  sold  as  aforesaid  in  manner  hereinafter 
appearing :  NOW  THIS  INDENTURE  WITNESSETH  that,  in 
pursuance  of  the  said  agreement  and  in  consideration  of  the 
premises,  he  the  said  [mmigagee],  at  the  request  and  by  the  direction 
of  the  said  [tenant  for  life],  hereby  grants,  releases,  and  as  mortgagee 
conveys  unto  the  said  [trustee]  and  [trustee]  and  their  heirs.  All  those 
several  messuages  and  closes  of  land,  &c.  [describe  parcels],  To  HOLD 

Habendum,  the  Same  premises  Unto  the  said  [trustee]  and  [trustee],  and  their 
heirs,  freed  and  discharged  from  all  principal  moneys  and  interest 
secured  by  and  from  all  claims  and  demands  under  or  by  virtue 
of  the  said  indenture  of  mortgage,  To  the  uses,  upon  the  trusts, 
and  with,  under,  and  subject  to  the  powers,  provisos,  and  agree- 
ments, in  and  by  the  said  indenture  of  settlement  declared  and 
contained  of  and  concerning  the  same  premises,  or  such  of  the  same 
uses,  trusts,  powers,  provisos,  and  agreements,  as  are  now  subsisting 
and  capable  of  taking  effect. 
In  witness,  &c. 
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Recitals ; 
of  will; 


of  probate 
and  pay- 
ment of 
annuity ; 


of  assign- 
ment of 
leaseholds 


of  settle- 
ment of 
accounts ; 


XL  BE  LEASE  of  all  Demands  from  a   Residuary  Legatee, 
after  attaining  the  Age  of  Twenty-one  Years,  to  Executors  and 
Trustees. 
THIS  INDENTURE,  made  the  day  of  19     , 

Between  [legatee],  of,  &c.,  and  [executors],  of,  &c. :  Whereas 
[testator],  late  of  ,  by  his  will,  bequeathed  unto  his  sister, 

[A.  S.],  and  her  assigns,  during  the  residue  of  his  term  in  the  lease- 
hold property  therein  mentioned,  if  she  should  so  long  live,  an 
annuity  of  £30,  and  charged  the  same  property  therewith ;  And 
bequeathed  to  his  partner  [R.  T.]  all  his  household  goods,  plate, 
linen,  and  furniture,  on  condition  that  the  money  which  would 
become  payable  by  the  said  [R.  T.]  for  the  said  testator's  interest 
in  their  stock-in-trade  should  be  paid  by  four  equal  payments,  at 
the  end  of  the  first  six,  twelve,  eighteen,  and  twenty -four  calendar 
months,  from  the  day  of  his  decease ;  And  gave  the  residue  of  his 
personal  estate  (subject  to  various  legacies)  unto  the  said  [executors], 
their  executors,  administrators,  and  assigns,  in  trust  for  the  main- 
tenance of  the  said  [legatee],  his  nephew  (then  of  the  age  of  thirteen 
years),  until  he  should  attain  his  majority ;  and  then  in  trust  for 
the  said  [legatee],  his  executors,  administrators,  and  assigns ;  And 
WHEREAS  the  said  will  was  proved  on  the  day  of  , 

in  the  District  Registry  at  of  the  Probate  Division,  by 

the  said  [executoi's],  the  executors  therein  named,  who  have  paid  the 
said  annuity  of  £30  up  to  Lady  Day  last  past,  inclusive,  and  have 
paid  all  the  debts  and  funeral  and  testamentary  expenses  of  the 
said  testator :  And  whereas,  the  said  [legatee]  having  attained  the 
;  age  of  twenty-one  years,  the  said  [executors]  have  this  day  assigned 
unto  him  the  said  leasehold  property  (but  subject  to  the  said  annuity) 
and  have  delivered  to  him  all  deeds  and  writings  relating  thereto 
which  were  in  their  custody  or  power;  And  whereas  the  said 
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[executors]  have  this  day  stated  and  settled  with  the  said  [legatee]  a 
true,  full,  and  particular  account  in  writing  of  and  concerning  all 
their  payments,  receipts,  and  disbursements,  as  such  trustees  and 
executors  as  aforesaid,  up  to  this  day,  so  far  as  he  is  interested 
therein ;  which  account  has  been  signed  by  the  said  [legatee],  And 
by  the  said  account  there  appears  to  be  due  to  the  said  [legatee]  in 
ofpaj^ment  respect  of  the  said  residue  the  sum  of  £5000;  And  whereas  the 
dfeducdng'    said  [executors]  have  duly  paid  to  the  said  [legatee]  the  sum  of  £4850, 
legacy  duty,  i^g-jjg  the  amount  of  the  said  residue  after  deducting  therefrom 
£150  for  legacy  duty  thereon  at  the  rate  of  £3  per  centum  ;  NOW 
THIS  INDENTURE  WITNESSETH  that  in  consideration  of  the 
premises,  the  said  [legatee]  hereby  releases  unto  the  said  [executes] 
and  each  of  them,  all  actions,  proceedings,  and  causes  of  action  or 
proceeding,  claims  and  demands  whatsoever  by  virtue  of  the  will  of 
Covenant  of  the  said  testator  or  in  respect  of  his  real  or  personal  estate.  And  the 
said  [legatee]  hereby  covenants  with  the  said  [eaxcutms]  to  indemnify 
them,  and  each  of  them,  their  heirs,  executors,  and  administrators, 
and  all  other  persons  whomsoever,  from  all  succession  duty  payable 
in  respect  of  the  said  leasehold  hereditaments,  and  from  all  responsi- 
bility in  respect  of  such  assignment  and  payment  respectively 
In  witness,  &c. 
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XII.  RELEASE  AND  INDEMNITY  hy  some  of  the  Persons 
beneficially  interested  under  a  Will,  to  the  Trustees  carrying  on 
the  Testator's  Trade  without  Authority. 

THIS  INDENTURE,  made  on  the  day  of 

19  ,  Between  [A.  B.],  of,  &c.,  and  [E.],  his  wife,  and  [J.  B.],  of 
&c.,  of  the  one  part,  and  [P.  B.],  [S.  B.],  and  [J.  L.]  (the  trustees), 
of,  &c.,  of  the  other  part :  Whereas  [testatoi-],  by  his  will,  gave  all 
his  real  and  personal  estate  unto  and  to  the  use  of  the  said  [P.  B.], 
[S.  B.],  and  [M.  N.],  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  for  sale  and  conversion,  and,  after  payment  of 
his  debts  and  legacies,  upon  trust  to  pay  one  equal  fifth  part  of  the 
residue  of  the  produce  of  his  said  estate  unto  his  sister,  the  said 
[E.  B.],  for  her  separate  use,  one  other  fifth  part  unto  his  brother, 
[G.  B.],  the  like  unto  his  brother,  the  said  [J.  B.],  the  like  unto  the 
said  [P.  B.]  (one  of  the  trustees),  and  the  like  unto  his  niece,  [S.  M.], 
if  she  should  attain  her  majority,  but  if  she  should  die  under  age, 
then  equally  among  such  of  the  said  [E.  B.],  [G.  B.],  [J.  B.],  and 
[P.  B.]  as  should  then  be  living,  the  share  of  the  said  [E.  B.]  to  be 
for  her  separate  use:  And  whereas  the  said  will  was  proved  at 
,  on  the  day  of  ,  by  the  said  [P.  B.] 

•  .    and  rS.  B.l  the  surviving  executors  therein  named ;  And  the  said 
f'Sne';.  rj.  L.]  w  J;  on  the  day  of  ,  d..ly  appointed  to 

be  a  trustee  under  the  said  will,  in  the  room  of  the  said  [M.  N.] : 
And  whereas  the  goodwill  of  the  trade  of  a  .earned  on 

by  the  said  testator  until  his  death,  has  been  carried  on  by  the  said 
rP  B.1  and  [S.  B.],and  is  intended  to  be  carried  on  by  the  said 
trustees  until  the  same  can  be  advantageously  sold;  but  it  i» 


of  probate 


that  trus- 
tees have 
carried  on 
testator's 
trade; 


632  EELEASE— PKECEDENTS 

apprehended  that  the  said  will  does  not  authorise  the  said  trustees 

to  carry  on  the  said  trade,  or  in  other  respects  to  act  to  the  best 

ofincapa-    advantage  in  disposing  of  the  said  trust  property:  And  whereas 

o?the'^°    the  said  [S.  M.]  is  of  the  age  of  sixteen  years,  and  the  said  [G.  B.] 

^^sque    ig  „Qt  of  sound  mind  :  NOW  THIS  INDENTURE  WITNESSETH, 

Testatum,     that,  in  consideration  of  the  premises,  each  of  them,  the  said  [A.  B.] 

Authority    and  [E.],  his  wife,  [J.  B.],  and  [P.  B.]  (one  of  the  trustees),  hereby 

to  carry  on  declares  that  it  shall  be  lawful  for,  but  not  incumbent  on,  the  said 

[trustees],  and  other  the  trustees  or  trustee  for  the  time  being  under 

the  said  will,  to  carry  on  the  said  trade,  and  do  all  usual  acts  for 

that  purpose  until  they  or  he  shall  receive  from  the  said  [E.  B.]  and 

[J.   B.],   or  either  of   them,   or  the   executors,  administrators,  or 

assigns  of  either  of  them,  or  of  the  said  [P.  B.],  notice  in  writing 

to  do  such    to  discontinue  the  same :  And  to  do  such  acts  in  carrying  on  the 

competent    Said  business  or  in  relation  thereto,  and  to  sell,  demise,  and  deal  with 

truTsS    the  said  real  and  personal  estate  of  the  said  testator,  or  any  part 

authorise,    thereof,  at  such  time  or  times,  and  upon  such  terms,  on  credit  or 

otherwise,  as  shall  from  time  to  time  be  authorised  in  writing  by  the 

said  [A.  B.]  and  [E.],  his  wife  [J.  B.],  and  [P.  B.],  or  any  one  or 

Each  cestui  more  of  them  :  Provided  that  the  authority  so  to  be  given,  and  the 

beboun*d°  following  release  and  covenant  for  indemnity  against  the  conse- 

actsonfyas  ^uenccs  of  any  acts  done  in  pursuance  of  such  authority,  shall  not 

\uiSe     ^^ve  any  operation  against,  or  be  binding  upon,  any  of  the  said 

parties  hereto,  or  his  or  her  property  or  interest,  except  so  far  as  he 

Release  by   or  shc  individually  may  have  given  such  authority;  And  the  said 

^usL^  gue    |-^^  -g -j  ^^^  |-£  j^  ^-g  ^.^^^  ^^^  |-j  -g  J  hereby  release  the  said  [trustees], 

and  each  of  them,  his  heirs,  executors,  and  administrators,  from  all 
,  present  and  future  trusts,  actions,  proceedings,  and  claims  against 
them  or  any  of  them,  on  account  of  the  said  trade  having  been  so 
carried  on  as  aforesaid,  or  of  any  involuntary  loss  which  has  been 
or  may  be  sustained  in  the  said  trade,  or  by  reason  of  anything  to 
Covenantof  be  done  in  pursuance  of  such  authority  as  aforesaid ;  And  the  said 
my.   |-^^  g -j  ^^^  [1^.],  his  wife,  and  [J.  B.]  jointly  and  severally  covenant 
with  the  said  [trustees]  jointly  and  severally.  And  the  said  [P.  B.] 
covenants  with  the  said  [S.  B.]  and  [J.  L.],  jointly  and  severally, 
That  the  said  covenanting  parties  respectively,  and  their  respective 
heirs,  executors,  and  administrators,  will  at  all  times  indemnify  the 
said   [trustees]  respectively,  and  their   respective   heirs,    executors, 
administrators,  and  assigns  against  all  losses  and  liabilities  conse- 
quential on  such  trading  as  aforesaid,  or  on  any  acts  to  be  done 
in  pursuance  of  these  presents  or  of  such  authority  as  aforesaid ; 
Trustees  t9  And  that  the  said  trustees  or  trustee  for  the  time  being  may  retain, 
fied  out  of    or  allow  or  pay  to  their  or  his  co-trustee  or  co-trustees,  or  to  the  repre- 
of  the^^^^    sentatives  of  any  deceased  trustee,  out  of  the  respective  shares  of  the 
partS!^*^^^ said  covenanting  parties  in  the  said  trust  property,  compensation 
for  all  losses  they  or  he  may  sustain  as  aforesaid,  and  that  such 
compensation  shall  be  a  specific  charge  on  such  shares,  in  priority 
to  all  other  charges. 
In  witness,  &c. 
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Recitals : 
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as  to  validitj' 
of  bequest ; 


of  intent  to 
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claim  to 
void  be- 
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Testatum. 
Release. 


XIII.    RELEASE  hy  Eesiduary  Legatees  of  their  Shares  in  a 
Legacy,  in  Confirmation  of  a  Gift  void  far  Remoteness. 

THIS  INDENTURE,  made  the  day  of  19 

Between  [A.  B.],  of,  &c.,  and  [C.  D.],  of,  &c.,  of  the  one  part! 
and  [Y.  Z.],  of,  &c.,  and  [X.  Z.],  of,  &c.,  of  the  other  part  [recitals 
stating  will  bequeathing  £10,000  to  [W.  Z.]  far  life,  with  remainder  to 
his  wife  [Y.  Z.]  for  her  life,  with  remainder  to  their  children  absolutely 
in  equal  shares,  to  vest  at  25  years  of  age,  giving  residuary  personal  estate 
to  [A.  B.]  and  [C.  D.],  and  appointing  them  executors  ;  death  of  testaixrr 
and  probate  of  his  will] :  And  whereas  the  said  [Y.  Z.]  died  on 
tbe  day  of  19     ,  leaving  her  two  only  children, 

the  said  [Y.  Z.]  and  [X.  Z.]  her  surviving;  And  whereas  it  is 
apprehended  that  the  gift  contained  in  the  said  will  of  the  said 
[testatm']  in  favour  of  the  children  of  the  said  [W.  Z.Jand  [V.  Z.]  was 
void  for  remoteness,  and  consequently  that  the  reversion  immedi- 
ately expectant  on  the  death  of  the  survivor  of  the  said  [W.  Z.]  and 
[V.  Z.]  in  the  said  sum  of  £10,000  became  vested  in  the  said 
[A.  B.]  and  [C.  D.]  as  the  residuary  legatees  under  the  said  will ; 
And  whereas  the  said  [A.  B.]  and  [C.  D.],  being  desirous  of 
effectuating  the  intention  of  the  said  testator  in  regard  to  the 
reversion  expectant  as  aforesaid  in  the  said  sum  of  £10,000,  have 
determined  and  agreed  to  assign  and  release  their  respective  shares 
and  interests  of  and  in  the  same  sum,  and  the  stocks,  funds,  shares, 
and  securities  in  or  upon  which  the  same  may  be  invested,  and  the 
dividends,  interest,  and  annual  produce  thereof,  unto  the  said 
[Y.  Z.]  and  [X.  Z.],  in  manner  hereinafter  appearing :  NOW 
THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises,  they  the  said 
[A.  B.]  and  [C.  D.]  do,  and  each  of  them  doth  hereby  assign  and 
release  unto  the  said  [Y.  Z.]  and  [X.  Z.]  and  their  respective 
executors,  administrators,  and  assigns,  All  the  parts,  shares,  and 
interests  of  them  the  said  [A.  B.]  and  [C.  D.]  respectively  and 
each  ;of  them  of  and  in  the  said  sum  of  £10,000,  bequeathed  as 
aforesaid  by  the  said  will  of  the  said  [testator],  and  the  stocks, 
funds,  shares,  and  securities,  in  or  upon  which  the  same  may  be 
invested,  and  the  interest,  dividends,  and  annual  produce  thereof, 
To  HOLD  the  said  funds,  shares,  and  interests,  and  all  other  the 
premises  hereinbefore  assigned  and  released  unto  the  said  [Y.  Z.] 
and  [X.  Z.]  and  their  respective  executors,  administrators,  and 
assigns,  as  tenants  in  common.  To  the  intent  that  the  said  sum 
of  £10,000,  and  the  stocks,  funds,  and  securities  in  or  upon  which 
the  same  may  be  invested,  and  the  interest,  dividends,  and  annual 
income  thereof  may  henceforth,  subject  to  the  life  interest  of  the 
said  [W.  Z.]  therein  under  the  said  will  of  the  said  [testator],  be 
absolutely  vested  in  the  said  [Y.  Z.]  and  [X.  Z.]  in  equal  shares 
as  tenants  in  common  as  aforesaid,  for  their  own  absolute  use  and 
benefit. 

In  witness,  &c. 


634  EELEASE— PKECEDENTS 

XIV.  RELEASE  to  the  Trustees  of  a  Will  upon  Distribution  of 
the  Tmst  Property  between  the  Testattyr's  Two  Children,  a 
Daughter's  Share  being  transferred  to  the  Trustees  of  her 
Marriage  Settlement. 

THIS  INDENTURE,  made  the  day  of  19    , 

Parties.  BETWEEN  [A.  B.]  (5071  of  the  testator),  of,  &c.,  of  the  first  part ; 
[C.  D.]  (husband  of  testator's  daughter),  of,  &c.,  and  [E.  D.],  his  wife,  of 
the  second  part ;  [G.  H.],  of,  &c.,  and  [J.  K.],  of,  &c.  {trustees  of 
daughter's  marriage  settlement),  of  the  third  part ;  and  [L.  M.],  of, 
&c.,  and  [N.  0.],  of,  &c.  {trustees  of  the  will),  of  the  fourth  part: 
Recitals:  Whereas  \testator'\,  late  of,  &c.,  deceased,  duly  made  and  executed 
of  wiU;  his  will,  dated,  &c.,  and  thereby,  after  bequeathing  the  specific  and 
pecuniary  legacies  therein  mentioned,  he  devised  all  his  real  estate, 
including  chattels  real  whatsoever  and  wheresoever,  and  bequeathed 
all  his  personal  estate  (except  chattels  real  and  what  should  be 
otherwise  disposed  of  by  his  said  will  or  any  codicil  thereto)  unto 
[L.  M.]  and  [Q.  R.],  of,  &c.,  upon  trust  for  sale  and  conversion  into 
money  of  the  same  respectively  ;  and  upon  further  trust  [recite  trusts 
for  investment,  for  payment  of  income  to  testator's  widow  for  her  life  or 
until  re-marriage,  and  for  the  benefit  of  issue  as  the  widow  should  appoint, 
and  in  default  of  appointment  to  testator's  children  equally,  to  sons  at  21 
years  of  age,  to  daughters  on  attaining  that  age  or  marriage^.  And  the 
testator  appointed  the  said  [L.  M.]  and  [Q.  R.]  executors  of  his 
of  death  of   will;  And  WHEREAS  the  said  [testator]  died  on  the  day  of 

PSe'oT*  19     .  leaving  the  said  [A.  B.]  and  [E.  D.J  (then  [E.  B.]) 

^^^^'  his  only  children  him  surviving,  and  his  will  was  duly  proved  by 

the  said  [L.    M.]   and  [Q.   R.]  in  the   Principal  Registry  of  the 
sale  and      Probate  Division  :  And  whereas,  after  the  death  of  the  testator, 
oTeltS??    [L-  M.]  and  [Q.  R.]  possessed  themselves  of  his  real  and  personal 
estate,  and  sold  and  converted  the  same,  except  a  leasehold  house 
and  grounds  thereto  belonging  situate  at  ,  in  the  county  of 

,  and  held  for  the  term  of  twenty-one  years  from  the 
•     day  of  19     ,  and  out  of  the  moneys  arising 

from  such  sale  and  conversion,  and  out  of  the  ready  money  of  the 
testator,  paid  his  funeral  and  testamentary  expenses  and  debts,  and 
invested  the  residue,  amounting  to  £  ,  as  to  £  , 

on  the  security  of  a  mortgage  of  freehold  hereditaments  situate  at 
,  in   the  county  of  ,  and  as  to  ■£  ,  the 

residue  thereof,  in  the   purchase   of  £  2J  per  centum 

death  of  a  Consolidated  Stock;  And  whereas  the  said  [Q.  R.]  died  on  the 
appoSt?"  day  of  ,  and  by  an  indenture  dated,  &c.,  and 

S^stee^'^^^made  between  [parties],  the  said  [N.  0.]  was  duly  appointed  in  his 
breach  of  place  to  be  a  trustee  of  the  said  will ;  And  whereas  the  lease  of 
trust;  ^^^  g^.^  leasehold  premises  expired  on  the  day  of 

without  the  same  premises  having  been  sold,  and  it  is  apprehended, 
that  the  omission  to  sell  the  same  was  a  breach  of  trust  on  the  part 
appoint,      of  the  trustees  of  the  said  will ;  And  whereas  [testator's  widow],  by 
?lharf ;       a  deed-poll  under  her  hand  and  seal,  dated  the  day  of 

19     ,  in  exercise  of  the  power  given  to  her  by  the  said  will,  appointed 
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that  the  moiety  of  the  trust  funds  subject  to  the  trusts  of  the  said 
will  should  thenceforth,  subject  to  the  life  interest  therein  of  the 
said  [widow]  in  the  income  thereof,  be  vested  in  and  be  held  in  trust 
for  the  said  [E.  D.]  (then  E.  B.)  absolutely ;  And  whereas,  by  an 
indenture  dated,  &c.,  and  made,  &c.  (being  a  settlement  made  in 
consideration  of  the  marriage  afterwards  solemnised  between  the 
said  [C.  D.]  and  [E.  D.],  the  said  moiety  of  the  trust  funds  so 
appointed  to  the  said  [E.  D.]  as  aforesaid  was  assigned  by  the  said 
[E.  D.],  with  the  approbation  of  the  said  [C.  D.],  unto  the  said 
[G.  H.]  and  [J.  K.],  upon  the  trusts  therein  contained  and  declared 
concerning  the  same ;  And  whereas  the  said  \widow'\  died  on  the 
day  of  19     ;  And  whereas  the  said  [L.  M.]  and 

[N.  0.],  at  the  request  of  the  parties  hereto  of  the  first  three  parts, 
called  in  the  said  mortgage  debt  or  sum  of  £  and  thereout 

paid  the  sum  of  £  for  succession  duty  and  other  expenses 

incidental  to  the  trust,  leaving  a  balance  of  £  cash  in  their 

hands  ;  And  whereas  all  income  arising  from  the  trust  funds 
during  the  life  of  the  said  [widow]  was  duly  paid  to  her,  and  all 
income  arising  therefrom  has  been  duly  paid  to  the  several  persons 
entitled  thereto,  as  the  parties  hereto  of  the  first  three  parts  hereby 
acknowledge;  And  whereas  the  said  [L.  M.]  and  [N.  0.]  have 
transferred  the  sum  of  £  Consolidated  Stock  into  the  names 

of  the  said  [G.  H.]  and  [J.  K.],  and  have  paid  to  them  the  sum  of 
£  cash  (being  the  moieties  of  the  said  sums  of  £ 

like  annuities  and  £  cash  respectively),  to  be  held  by  them 

upon  the  trusts  of  the  said  indenture  of  settlement,  and  have  trans- 
ferred the  sum  of  £  like  annuities  into  the  name  of  the 
said  [A.  B.],  and  have  paid  to  him  the  sum  of  £  cash  (being 
the  residue  or  other  moiety  of  the  said  sums  of  £  like 
annuities  and  £  cash  respectively),  (which  said  transfers 
and  payments  in  manner  aforesaid  the  said  parties  hereto  of  the 
first  three  parts  do  hereby  acknowledge  respectively) :  NOW  THIS 
INDENTURE  WITNESSETH,  that  in  consideration  of  the  pre- 
mises, the  several  parties  hereto  of  the  first  three  parts  respectively 
do,  and  everv  of  them  doth  hereby  release  the  said  [L.  M.]  and 
[N.  O.],  and  each  of  them,  and  their  and  each  of  their  heirs,  executors, 
administrators,  estate  and  eff-pcts,  and  also  the  estate  and  effects  of 
the  said  [Q.  K]  deceased,  from  all  actions  proceedings,  claims, 
demands,  and  accounts  whatsoever,  for  or  in  respect  of  the  real  and 
personal  estate  of  the  said  [testat(yr\  deceased,  and  the  trust  funds 
for  the  time  being  representing  the  same,  and  the  income  thereof, 
and  the  management,  investment,  or  application  of  the  same 
respectively,  or  for  any  thing  done  or  omitted  or  permitted  to  be 
done  by  the  said  [L.  M.]  and  [N.  0.],  or  by  [Q.  K]  or  any  of  them 
in  or  about  the  administration  or  exercise  of  any  of  the  trusts, 
powers,  or  provisions  of  the  said  will,  or  for  or  in  respect  of  any 
thing  in  any  wise  relating  to  the  premises. 
In  witness,  &c. 
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XV.  RELEASE  to  the  Trustees  of  a  Marriage  Settlement 
upon  Distribution  of  the  Settled  Funds,  the  Dealings  with  the 
Funds  being  set  out  in  a  Schedule. 

THIS  INDENTURE,  made  the  day  of 

Parties,  19  ,  BETWEEN  [A.  B.]  {son),  of,  &c.,  of  the  first  part;  [C.  B.], 
{son),  of,  &c.,  of  the  second  part;  [D.  E.]  {married  daughter),  the 
wife  of  [F.  E.],  of,  &c.,  of  the  third  part ;  [Gr.  B.]  {daughter),  of,  &c., 
spinster,  of  the  fourth  part ;  the  said  [A.  B.]  and  [H.  I.],  of,  &c., 
{executors  of  surviving  husband),  of  the  fifth  part ;  and  [J.  K.],  of,  &c., 
Recitals:  and  [L.  M.],  of,  &c.  {trustees  of  settlement),  of  the  sixth  part: 
of  s^m©-  Whereas,  by  an  indenture  dated,  &c.,  and  made  between  [parties] 
(being  the  settlement  made  on  the  marriage  of  the  said  [husband] 
and  \wife'\),  it  was  declared  that  the  said  [original  trustees],  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  same  indenture, 
should  hold  the  stocks,  funds,  shares  and  securities  therein  mentioned, 
the  particulars  whereof  are  specified  in  the  schedule  hereunder 
written.  Upon  trust  either  to  allow  the  same  to  continue  in  their 
then  state  of  investment  respectively,  or  at  any  time  or  times  with 
the  consent  of  the  said  [husband]  and  [wife],  during  their  joint  lives 
and  of  the  survivor  of  them  during  his  or  her  life,  and  after  the 
death  of  the  survivor  at  the  discretion  of  the  said  trustees  or  trustee, 
to  sell  and  convert  the  same  into  money ;  but  as  to  some  of  the 
same  which  were  then  reversionary  or  contingent  not  until  they 
should  respectively  fall  into  possession  :  And  to  invest  the  proceeds 
of  such  sale  and  conversion  in  or  upon  any  of  the  stocks,  funds, 
shares,  or  securities  therein  mentioned,  including  amongst  others 
the  stocks,  funds,  shares,  and  securities,  for  and  into  which  the 
proceeds  of  the  said  original  trust  premises  have  been  from  time 
to  time  varied  and  invested  ;  And  upon  further  trust  to  pay 
the  income  to  the  husband  for  life,  with  remainder  to  the  wife 
surviving  for  life,  with  remainder  to  the  issue  of  the  marriage  as 
the  husband  and  wife  or  survivor  should  appoint ;  and  in  default 
for  the  children  at  twenty-one  or  marriage  [setting  out  hotchpot  clause, 
maintenance  and  accumulation  clauses  {if  any),  and  advancement  clause] ; 
of  marriage  And  WHEREAS,  shortly  after  the  date  of  the  hereinbefore  recited 
oicestuis  indenture  of  settlement  the  marriage  of  the  husband  and  wife  was 
quetrust,     (July  solemnised :  And  whereas  there  has  been  issue  of  the  said 

of  state  of  *'  . 

family;        marriage  the  said  parties  hereto  of  the  first  four  parts  respectively, 
who  have  respectively  attained  the  age  of  twenty-one  years  some- 
time past,  and  also  one  other  child,  [A.  B.],  who  died  in  the  year 
of  appoint-   19     ,  an  infant  and  unmarried:  And  whereas  the  said  [mginal 
S^K.as       trustee]   died   on   the  day  19      ,  and   by  an 

indenture  dated,  &c.,  and  made  between  [parties],  the  said  [J.  K.] 
was  duly  appointed  to  be  a  trustee  of  the  said  indenture  of  settle- 
ment in  the  place  of  the  said  [original  trustee],  deceased  :  And  upon 
such  appointment  all  the  stocks,  funds,  shares  and  securities  then 
representing  the  trust  funds,  subject  to  the  said  indenture  of 
settlement,  were  duly  transferred  unto  and  vested  in  the  said  [J.  K.], 
jointly  with  the  said  [surviving  original  trustee],  upon  the  trusts  of 


trustee ; 
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o^f advance   the  Said  indenture   of  settlement;   And  whereas,  on  or  about 

*^«  ^ayof  19     the  said  [J.  K.]  and  [5Mrmt7i^ 

original  trustee],  with  the  consent  in  writing  of  the  said  [husband] 

of  death  of   and  [ivife],  advanced  to  the  said  [A.  B.]  the  sum  of  £  : 

And  whereas  the  said  [tvife]  died  on  the  day  of 

ofmarriage  19     :    And  WHEREAS,  On  the  day  of  19  the 

daughter;    said  [D.  E.],  formerly  [D.  B.],  intermarried  with  the  said  [F.  E.]; 
men?of'"*"  ^^D  WHEREAS,  by  an  indenture  dated,  &c.,  and  made  between 
t^sSr     b«^-M.  the  said  [L.  M.]  was  duly  appointed  to  be  trustee  of  the 
said  indenture   of    settlement  in   the  place  of  the  said  [mrviving 
original  trustee],  who  was  desirous   of   being  discharged  from  the 
trusts  of  the  same  indenture  of  settlement;  And  on  such  appoint- 
ment the  stocks,  funds,  shares,  and    securities,   then  representing 
the  said  trust  funds,  were  transferred  to  and  vested  in  the  said 
of  death  of   [L.  M.],  jointly  with  the  said  [J.  K.],  upon  the  trusts  of  the  said 
and  p^r"^  '    indenture  of  settlement :  And  whereas  the  said  [husband]  died  on 
appointhig  fcbe  day  of  19     ,  having  by  his  will,  dated,  &c., 

executors;    ^^^  proved,  &c.,  appointed  the  said  [A.  B.]  and  [H.  L]  to  be  the 
ment  of       cxecutors  thereof ;  And  whereas  the  schedule  hereunder  written 
of?rust*^    contains  in  the  first  part  thereof  a  full  and  particular  account  and 
property,      statement  of  the   trust  funds   and    property  originally  comprised 
S!°Tn  *^'     in  the  said  indenture  of  settlement ;  and,  in  the  second  part  thereof, 
schedule;     of  all  sales,  variations  of  investment,  and  other  dealings  with  the 
same   trust   premises,  and   of  all   receipts   and   payments   by  the 
trustees  or  trustee  for  the  time  being  of  the  said  settlement  in 
respect  of  the  capital  of  the  said  trust  premises,  and  since  the  death 
of  the  said  [husband]  of  the  income  thereof ;  and  the  said  schedule 
hereunder  written  contains  in  the  third  part  thereof  the  particulars 
of  the  moneys,  stocks,  funds,  shares,  and  securities  now  represent- 
ing the  trust  funds  and   property  remaining  subject  to  the  said 
indenture  of  settlement,  and  the  amounts,  shares,  and  proportions 
in  which  the  same  are  now  distributable  under  the  trusts  of  the 
of  approval  same  settlement;  And  whereas  the  parties  hereto  of  the  first  four 
by  cestuis     parts  respectively  have  carefully  examined  the  accounts  contained 
que  trust;     .^  ^^^  ^^.^  Schedule  hereto,  and  are  satisfied  with  and  approve  of 
of  payment   the  same  :  And  whereas  all  income  payable  to  the  said  [husband] 
tohus"Snd  during  his  life,  in  respect  of  the  said  trust  premises,  has  been  duly 
deLthI         paid  or  accounted  for   up  to  the  date  of  his  death   (as  the  said 
of  agree-      [A.  B.]  and  [H.  L]  hereby  acknowledge);  And  whereas,  at  the 
distribution  request  of  the  said  several  parties  hereto  of  the  first  four  parts 
^°'^''^^'^^"  respectively,   the  said  [J.   K.]  and   [L.   M.]  have  agreed  to  pay, 
transfer,  and  divide  the  moneys,  stocks,  funds,  shares  and  securities, 
now  representing  the  trust  funds  and  property  remaining  subject 
to  the  said  indenture  of  settlement  in  manner  mentioned  in  the 
second  part  of  the  said  schedule  hereunder  written,  upon  having 
Testatum,     such    release   as  is  hereinafter  contained :   NOW  THIS  INDEN- 
Reiease.       TUEE  WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  premises,  They,  the  said  several  parties 
hereto  of  the  first  five  parts  respectively,  do,  and  every  of  them 
doth,  hereby  release  the  said  [J.  K.]  and  [L.  M.],  and  also  the  said 
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[original  trustees],  and  every  of  them,  and  their  and  every  of  their  heirs, 
executors,  administrators,  estates  and  effects,  from  all  actions,  proceed- 
ings, claims,  demands  and  accounts  whatsoever  for  or  in  respect  of 
the  trust  funds  and  property  comprised  in  or  at  any  time  subject  to 
the  trusts  of  the  said  indenture  of  settlement,  or  for  or  in  respect 
of  any  act,  matter,  or  thing  mentioned  or  referred  to  in  the  said 
schedule  hereunder  written,  or  for  or  in  respect  of  anything  in 
anywise  relating  to  the  premises. 
In  witness,  &c. 

The  Schedule  above  referred  to. 
{In  three  parts.) 


XVI.  BE  LEASE  to  a  Retiring  Trustee  of  a  Settlement. 


Parties. 


THIS  INDENTURE,  made  the 


day  of 


Tesftatum. 


Release ; 

from  all 
claims  on 
account  of 
the  trusts ; 


and  from 
particular 
breaches  of 
trust. 


Covenant 
for  in- 
demnity. 


19  ,  Between  [A.  B.],  of,  &c.,  [C.  D.],  of,  &c.,  (formerly  [C.  B.]), 
and  [F.  G.]  (formerly  [F.  B.]),  widow  (being  certain  of  the  persons 
entitled,  under  an  indenture  of  settlement  dated,  &c.,  and  made 
between  [parties]  to  the  property  therein  comprised)  of  the  one 
part,  and  [trustee],  of,  &c.  (who  has  lately  retired  from  the  trusts 
of  the  said  indenture)  of  the  other  part,  WITNESSETH  that  the 
parties  hereto  of  the  first  part  do  and  each  of  them  doth  hereby 
release  the  said  [trustee]  from  all  claims  and  demands  which  may  or 
might  be  made  against  the  said  [trustee]  by  such  parties  or  any  of 
them  for  or  on  account  of  any  act,  matter,  or  thing  done,  omitted 
or  suffered  by  the  said  [trustee]  in  or  about  the  execution  of  the 
trusts  of  the  said  indenture,  and  particularly  from  all  actions,  pro- 
ceedings, accounts,  claims  and  demands  for  or  on  account  of  [describe 
particular  breaches  of  trust],  and  they  do  hereby  jointly  and  severally 
covenant  with  the  said  [trustee]  that  they  or  some  or  one  of  them, 
or  the  executors  or  administrators  of  them  or  some  or  one  of  them, 
will  or  shall  at  all  times  hereafter  sufficiently  keep  indemnified  the 
said  [trustee]  and  his  estate  from  and  against  all  actions,  proceedings, 
accounts,  claims,  and  demands  which  may  be  instituted  or  made 
against  the  said  [trustee],  his  executors  or  administrators,  by  any 
trustee  of  or  person  interested  under  the  said  indenture  of  settle- 
ment, and  not  being  a  party  hereto,  for  or  on  account  of  or  in 
anywise  in  relation  to  any  of  the  matters  hereinbefore  mentioned. 
In  witness,  &c. 


XVII.  RELEASE  of  a  Right  of  Way,  by  Endorsement  on 
the  Deed  of  Grant  thereof. 

THIS  INDENTURE,  made  the  day  of 

19  ,  Between  the  within-named  [grantee],  of,  &c.,  of  the  one  part, 
and  the  within-named  [grantor],  &c.,  of  the  other  part;  WIT- 
NESSETH that  in  consideration  of  £  ,  now  paid  by  the 
said  [grantor]  to  the  said  [grantee]  (the  receipt  whereof  is  hereby 
acknowledged),  the  said  [grantee]  hereby  releases,  and  as  beneficial 


Parties. 

Recitals : 

of  grant  of 
right  of 
way; 


Testatum, 

Release  of 
right  of 
way. 


of  agree- 
ment for 
release, 
and  new 
grant. 
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owner  conveys  unto  the  said  [grantor]  and  his  heirs,  Ail  that  road 
or  way,  or  right  of  way,  into,  upon,  through,  or  over  the  said 
hereditaments  and  premises  within  described,  granted  to  him  the 
said  [grantee]  by  the  within  written  indenture,  [and  all  other  ease- 
ments, commodities,  rights,  claims,  and  privileges  whatsoever, 
which  he  the  said  [grantee]  now  has  in,  over,  through,  upon,  or  in 
respect  of,  the  said  hereditaments  and  premises,  or  any  of  them], 
to  the  intent  that  the  said  [grantor]  and  his  heirs  shall  and  may] 
at  all  times  hereafter,  hold  and  enjoy  the  said  hereditaments  and 
premises,  with  their  appurtenances,  free  from  the  said  right  of 
way,  and  all  other  easements,  interruptions,  claims,  and  demands 
whatsoever  of  or  by  the  said  [grantee],  his  heirs  or  assigns. 
In  witness,  &c. 

XVIII.  RELEASE  of  a  Eight  of  Way  in  Consideration  of  a 
Grant  of  a  New  Bight  of  Way  over  other  Lands. 

THIS  INDENTUEE,  made  the  day  of 

19     ,  Between   [releasor],  of,  &c.,  of  the  one  part,  and  [releasee], 
of,  &c.,  of  the  other  part:  Whereas  by  an  indenture  dated  the 
day  of  19     ,  and  made  between  [parties],  full  and 

free  right  or  liberty  was  granted  to  the  said  \[grantee],  his  ^heirs 
and  assigns,  and  his  and  their  servants  and  agents,  and  the  tenants 
and  occupiers  for  the  time  being  of  the  messuage  and  farm  of  the 
said  [grantee],  called  the  Farm,  to  use  in  manner  and  for 

the  purposes  therein  mentioned  through,  along,  and  over  a  road  or 
way  therein  described  and  delineated  in  the  map  or  plan  annexed  to 
the  same  indenture,  and  also  delineated  in  the  map  or  plan  hereunto 
annexed  and  coloured  red  in  such  last  mentioned  map  or  plan ;  and 
by  the  indenture  now  in  recital,  the  said  [grantee]  covenanted  with 
the  said  [grantor]  to  keep  the  same  road  or  way  in  repair  as  therein 
is  mentioned :  And  whereas  [recite  any  changes  of  ownership  which 
have  taken  palace  as  regards  the  dominant  and  servient  tenements,  so  as  to 
show  the  title  of  the  present  releasor  and  releasee  thereto  respectively] : 
And  whereas  the  said  [releasee]  is  erecting  a  mansion-house  with 
the  stables,  outhouses,  and  buildings  appurtenant  thereto,  and 
planting  and  laying  out  pleasure  grounds  in  and  upon  the  closes 
of  land  described  in  the  hereinbefore  recited  indenture,  and  now 
intersected  by  the  road  or  way  the  right  or  liberty  to  use  which 
was  granted  to  the  said  [grantee]  by  the  same  indenture  as  aforesaid, 
and  has  accordingly  requested  the  said  [releasor]  to  release  the  said 
right  or  liberty  in  manner  hereinafter  appearing,  in  consideration  of 
the  grant  of  a  new  right  or  liberty  of  way  hereinafter  mentioned 
over  other  hereditaments  of  the  said  [releasee]  hereinafter  described, 
and  the  said  [releasor]  being  satisfied  that  such  last-mentioned  right 
or  liberty  of  way  will  be  fully  as  convenient  to  him  and  to  the 
tenants  and  occupiers  of  the  said  Farm  as  the  right  or 

liberty  hereby  released  has  agreed  to  make  and  execute  such  release 
accordingly :  NOW  THIS  INDENTUEE  WITNESSETH  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the  grant 
by  the  said  [releasee]  hereinafter  contained,  he,  the  said  [releasorl 
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Second 
testatum. 

Grant  of 
new  right 
of  way. 


Covenant  to 
repair  road, 
Ac 


Third 
testatum. 

Release  of 
covenant 
for  repair 
of  original 
road. 


hereby  releases,  and  as  beneficial  owner  conveys,  unto  the  said 
[releasee]  and  his  heirs.  All  that  road  or  way  or  right  or  liberty  of 
road  or  way  into,  upon,  through,  or  over  the  said  closes  of  land  and 
hereditaments  hereinbefore  mentioned  or  referred  to,  so  as  aforesaid 
granted  to  the  said  grantee  by  the  hereinbefore  recited  indenture,  to 
the  intent  that  the  said  [releasee],  his  heirs  and  assigns,  shall  and 
may  at  all  times  hereafter  hold  and  enjoy  the  same  closes  of  land 
and  premises  with  their  appurtenances  free  from  the  said  right  or 
liberty  of  way,  and  all  claims  and  demands  whatsoever,  of  or  by 
the  said  [releasor],  his  heirs  or  assigns,  or  any  of  the  tenants  or 
occupiers  of  Farm  aforesaid  :  AND  THIS  INDENTURE 

ALSO  WITNESSETH,  that,  in  further  pursuance  of  the  said  agree- 
ment and  in  consideration  of  the  premises,  he,  the  said  [releasee], 
hereby  grants,  and  as  beneficial  owner  conveys,  unto  the  said 
[releasor],  his  heirs  and  assigns.  Full  and  free  right  and  liberty  for 
the  said  [releasor],  his  heirs  and  assigns,  and  his  and  their  servants 
and  agents,  and  the  tenants  or  occupiers  of  Farm  aforesaid, 

at  all  times  hereafter  by  night  and  by  day,  and  for  all  purposes  to 
go,  return,  pass,  and  repass,  with  or  without  horses,  carts,  waggons, 
and  other  carriages  laden  or  unladen,  and  also  to  drive  cattle,  sheep, 
and  other  animals  in,  through,  along,  and  over  a  new  road  or  way 
recently  formed  and  fenced  off  by  the  said  [releasee],  intersecting 
certain  closes  or  lands  in  the  parish  of  ,  in  the  county  of 

aforesaid,  belonging  to  him,  the  said  [releasee],  and  called 
the  close  and  the  close  respectively,  and  delineated 

in  the  map  and  plan  hereunto  annexed  and  therein  coloured  green, 
and  which  road  or  way  is  of  the  width  of  feet  or  there- 

abouts, and  yards  in  length  or  thereabouts,  and  runs 

between  the  points  marked  A  and  B  in  the  said  last-mentioned  plan, 
the  and  direction  of  the  same  road  being  therein  indicated 

by  dotted  blue  lines :  And  the  said  [releaso?-]  hereby  covenants  with 
the  said  [releasee]  that  he,  the  said  [releasor],  his  heirs  and  assigns, 
will  from  time  to  time  henceforth  at  his  and  their  own  expense 
keep  repaired  and  amended  in  a  proper  and  workmanlike  manner 
the  road  or  way,  the  right  or  liberty  to  use  which  is  hereby  granted, 
and  also  the  gates  erected  by  the  said  [releasee]  at  the  extremities 
thereof,  and  will  repair  and  renew  the  quickset  hedge  or  fence  lately 
planted  by  the  said  [releasee]  on  both  sides  of  the  said  road  or  way : 
AND  THIS  INDENTURE  ALSO  WITNESSETH  that,  in  con- 
sideration of  the  premises,  the  said  [releasee]  hereby  releases  the 
said  [releasor]  from  the  covenant  on  his  part  hereinbefore  recited 
or  referred  to  for  keeping  in  repair  the  said  road  or  way,  the 
right  or  liberty  to  use  which  is  hereby  released,  and  all  other 
covenants  and  agreements  on  the  part  of  the  said  [releasor]  con- 
tained in  the  hereinbefore  recited  indenture  of  the  day 
of  19  ^  And  also  from  all  actions,  proceedings,  claims, 
and  demands  whatsoever  for  or  by  reason  of  the  breach,  non- 
observance  or  non-performance  of  any  such  covenants  or  agree- 
ments, or  for  or  by  reason  of  any  act,  matter  or  thing  in  any 
wise  relating  to  the  premises. 
In  witness,  &c. 
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Relevancy.— See  Evidence. 
Relics-— See  Ritual. 
Relief  (Electoral). 
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I.  Parliamentary  Elections.— Camera/.— The  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  46  &  47  Vict.  c.  51,  which  is  the  basis 
of  the  present  law  with  regard  to  election  offences,  created  many  new 
offences,  and  contains  provisions  of  a  very  stringent  nature  with  regard 
to  the  commission  of  corrupt  and  illegal  practices  at  parliamentary 
elections  (see  the  articles  Corrupt  Practices  ;  Election  Commissioners  ; 
Election  Expenses  ;  Election  Petition  ;  Illegal  Practices). 

The  Act  lays  down  rules  of  the  utmost  stringency  as  to  the  conduct, 
duties,  and  liabilities  of  candidates.  It  is,  indeed,  frequently  asserted 
that  the  requirements  of  the  Act  are  so  minute  in  detail,  and  the  duties 
and  liabilities  imposed  so  wide,  that  even  with  the  best  intentions  it  is 
a  matter  of  considerable  difficulty  for  a  candidate  to  avoid  infringing  its 
provisions.  At  the  same  time,  however,  it  makes  careful  provision  for 
cases  in  which  illegal  acts  have  been  committed  unintentionally  or 
through  inadvertence,  and  in  such  cases  the  Court  is  expressly  enabled 
to  excuse  and  exempt  a  candidate  from  the  penal  consequences  which 
would  otherwise  ensue  (see  Stepney,  1892,  4  O'M.  &  H.,  at  p.  183).  The 
intention  of  the  Act,  it  has  been  said,  was  to  draw  the  strings  of  the 
law  as  tightly  around  corrupt  and  illegal  practices  at  elections  as 
possible,  but  at  the  same  time  the  law  intends  (by  ss.  22  and  23)  to 
enable  judges  to  relieve  candidates  from  all  responsibility  for  corrupt 
and  illegal  practices  where  they  satisfy  the  judges  that  they  have  done 
everything  on  their  part  to  render  the  election  pure  and  free  from 
corruption  (see  'per  Yaughan- Williams,  J.,  Rochester,  1892,  4  O'M.  &  H.^ 
at  p.  160). 

On  the  other  hand,  where  illegal  acts  have  been  done,  the  candidate 
will  be  refused  relief  from  their  consequences  if  he  did  not  take  all 
reasonable  means  in  his  power  to  prevent  their  commission.  In  such 
a  case,  for  example,  the  election  of  a  candidate  has  been  set  aside  on 
account  of  an  act  of  a  trivial  character,  the  illegal  payment  by  an  agent 
of  two  shillings  for  the  railway  fare  of  a  voter  (see  Southampton,  1895, 
5  O'M.  &  H.  17).  For  the  Court  are  bound  by  the  words  of  the  legis- 
lature, and  have  no  power  to  relieve  against  an  illegal  act  which  is  of 
a  trivial,  unimportant,  and  limited  character,  unless  they  can  affirma- 
tively find  that  "  all  reasonable  means  for  preventing  the  commission 
of  corrupt  and  illegal  practices  were  taken  "  (see  ihid.,  at  p.  24). 

On  the  trial  of  recriminatory  charges  at  a  recent  election  petition 
the  Court  found  the  petitioner  guilty  of  illegal  practices  and  refused  to 
grant  relief,  but  granted  a  certificate  of  indemnity  (see  Tower  Hanilets, 
1896,  5  O'M.  &  H.,  at  pp.  115,  116). 

The  desirability  of  giving  the  Court  a  wider  power,  of  grantmg 
vol.  xil  ^^ 
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relief  from  the  consequences  of  technical  offences  under  the  Act,  has  at 
times  been  urged  by  the  judges,  and  it  has  been  pointed  out  that  under 
the  existing  law  their  judgment  is  not  a  question  of  discretion,  but  that 
the  Act  itself  produces  the  result  if  they  find  certain  facts  (see  ]per 
Wright,  J.,  Southampton,  1895,  5  O'M.  &  H.,  at  p.  26). 

Relief  from  Consequences  of  Illegal  Acts  of  Agents, — Under  sec.  22  of 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  relief  may, 
under  certain  circumstances,  be  obtained  by  a  candidate  from  the  con- 
sequences of  illegal  practices,  or  of  the  corrupt  practices  of  treating  and 
undue  influence  committed  by  his  agents  (as  to  the  nature  of  these 
offences,  see  Corrupt  Practices  ;  Illegal  Practices  ;  see  also  Agency 
(Election)  and  Election  Agent). 

Where,  upon  the  trial  of  an  election  petition  (see  Election  Petition), 
the  Election  Court  report  that  a  candidate  at  the  election  has  been 
guilty,  by  his  agents,  of  the  offences  of  treating,  and  undue  influence 
and  illegal  practice,  or  of  any  of  such  offences,  in  reference  to  the 
election,  the  election  of  the  candidate  will  not  by  reason  of  such  offences 
be  void,  nor  will  the  candidate  be  subject  to  any  incapacity  under  the 
Corrupt  and  Illegal  Practices  Act,  1883  (see  Corrupt  Practices; 
Illegal  Practices),  if  the  Court  further  report  that  the  candidate  has 
proved  certain  facts.  These  facts,  all  of  which  it  is  absolutely  essential 
for  the  candidate  to  prove  in  order  to  obtain  relief,  are — (1)  That  no 
corrupt  or  illegal  practice  was  committed  at  the  election  by  him  or 
by  his  Election  Agent  (see  Election  Agent),  and  that  the  offences 
mentioned  in  the  report  were  committed  contrary  to  his  and  his  Election 
Agent's  orders,  and  without  the  sanction  or  connivance  of  either  of 
them;  (2)  that  he  and  his  Election  Agent  took  all  reasonable  means 
for  preventing  the  commission  of  corrupt  and  illegal  practices  at  the 
election ;  (3)  that  the  offences  mentioned  in  the  report  were  of  a  trivial, 
unimportant,  and  limited  character ;  and  (4)  that  in  all  other  respects 
the  election  was  free  from  any  corrupt  or  illegal  practice  on  the  part 
of  the  candidate  and  of  his  agents. 

Kelief,  it  is  to  be  observed,  will  not  be  granted  under  the  provisions 
of  sec.  22  in  any  case  where  the  candidate  himself  committed  the  offence, 
nor  if  it  was  committed  by  his  Election  Agent,  but  only  where  it  was 
committed  by  an  agent  other  than  the  Election  Agent  (see  Agency 
(Election)  ;  Election  Agent),  and  in  that  case  only  if  all  reasonable 
means  for  preventing  the  commission  of  corrupt  and  illegal  practices 
were  taken  by  the  candidate  and  his  Election  Agent,  and  if  the  offence 
actually  committed  was  of  a  trivial  nature.  The  section  applies  to  all 
illegal  practices ;  but  with  regard  to  corrupt  practices,  it  is  applicable 
only  to  the  two  specified,  viz.,  treating  and  undue  influence,  and  not 
to  any  other  corrupt  practice.  Where,  therefore,  an  agent  is  guilty  of 
bribery  or  personation,  the  election  will  be  void,  and  the  candidate 
cannot  under  any  circumstances  obtain  relief  from  the  consequences 
of  the  offence. 

Belief  on  Ground  of  Inadvertence. — Of  even  greater  importance  and 
of  more  practical  utility  are  the  provisions  of  sec.  23  of  the  Act,  which 
enable  the  Court  on  application  to  except  an  innocent  or  inadvertent 
act  or  omission  of  the  candidate,  or  of  his  Election  Agent,  or  of  anyone 
else,  from  being  an  illegal  practice. 

Where,  on  application  to  the  High  Court,  or  to  an  Election  Court,  it 
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is  shown  by  such  evidence  as  seems  to  the  Court  sufficient— (1)  that  any 
act  or  omission  of  a  candidate,  or  of  his  Election  Agent,  or  of  any  other 
agent  or  person,  would,  by  reason  of  being  a  payment,  engagement, 
employment,  or  contract  in  contravention  of  the  Act  (see  Illegal 
Practices),  or  being  the  payment  of  a  sum  or  the  incurring  of  expense 
in  excess  of  any  maximum  amount  allowed  by  the  Act  (see  Election 
Expenses),  or  of  otherwise  being  in  contravention  of  any  of  the  provi- 
sions of  the  Act,  be,  but  for  sec.  23,  an  illegal  practice,  payment,  employ- 
ment, or  hiring;  and  (2)  that  the  act  or  omission  arose  from  inadvertence 
or  from  accidental  miscalculation,  or  from  some  other  reasonable  cause 
of  a  like  nature,  and  in  any  case  did  not  arise  from  any  want  of  good 
faith ;  and  (3)  that  proper  notice  of  the  application  has  been  given  in 
the  county  or  borough  for  which  the  election  was  held ;  the  Court,  if 
under  the  circumstances  it  seems  to  be  just  that  the  candidate  and  the 
Election  Agent,  and  other  agent  and  person,  or  any  of  them,  should  not 
be  subject  to  any  of  the  consequences  under  the  Act  of  the  act  or  omis- 
sion, may  make  an  order  allowing  the  act  or  omission  to  be  an  exception 
from  the  provisions  of  the  Act  which  would  otherwise  make  the  same 
an  illegal  practice,  payment,  employment,  or  hiring.  Upon  such  an 
order  being  made,  the  candidate,  agent,  or  other  person  is  not  subject 
to  any  of  the  consequences  which  the  act  or  omission  would  other- 
wise entail.  In  other  words,  the  act  or  omission  ceases  to  be  an 
illegal  practice,  and,  consequently,  no  one  can  be  reported  as  guilty 
of  an  illegal  practice  in  respect  of  it  (see,  fer  Cave,  J.,  Hexham,  1892, 
4  O'M.  &  H.,  at  pp.  144,  145). 

Inadvertence  has  been  defined  judicially  as  meaning  negligence,  or 
carelessness,  where  the  circumstances  show  an  absence  of  bad  faith  (see 
per  Huddleston,  B.,  Ex  parte  Lenanton,  1889,  53  J.  P.  262 ;  see,  further, 
as  to  what  amounts  to  inadvertence  within  the  section,  Walsall,  1892, 

4  O'M.  &  H.,  at  p.  128;  Stepney,  1892,  ibid,,  at  p.  182;  Lichiield,  1895, 

5  O'M.  &  H.,  at  pp.  37,  38 ;  Machinnon  v.  Clark,  [1898]  2  Q.  B.  257). 
Sec.  23,  it  has  been  pointed  out,  is  intentionally  very  carefully  guarded, 
and  has  always  been  limited  by  the  Courts  to  small  and  accidental 
mistakes  (see,  per  Wright,  J.,  Southampton,  1895,  5  O'M.  &  H.,  at  p.  24). 
Relief  has  been  granted  where  a  room  in  licensed  premises  was  used  as 
a  committee  room  {Cockermouth,  1901,  5  O'M.  &  H.  155),  and  where 
the  names  of  printer  and  publisher  were  omitted  from  bills  ( Uxbridge, 
Times,  Feb.  1,  1906 ;  see,  however.  Ex  'parte  De  Wette,  1889,  5  T.  L.  R. 
174;  and  In  re  Pembroke,  1889,  ibid.  272,  where  relief  was  refused). 

Belief  in  Respect  of  Non-Return  of  Election  Expenses,  etc. — The  only 
other  section  of  the  Act  as  to  relief  is  sec.  34,  which  enables  the  Court 
on  application  to  allow  an  authorised  excuse  for  non-compliance  with 
the  provisions  of  the  Act  as  to  the  making  of  a  return  and  declaration 
respecting  election  expenses  (see  Election  Expenses). 

In  the  case  of  a  failure  to  transmit  the  return  or  declaration  as  to 
election  expenses,  or  in  the  case  of  any  error  or  false  statement  therein, 
the  Court  are  empowered  to  grant  relief  on  the  application  of  the 
candidate,  if  it  has  arisen  through  his  illness  or  through  the  absence, 
death,  illness,  or  misconduct  of  his  Election  Agent,  or  of  any  sub-agent, 
or  by  reason  of  inadvertence  or  of  any  reasonable  cause  of  a  like  nature, 
and  not  by  reason  of  any  want  of  good  faith  on  the  part  of  the  appli- 
cant (see  s.  34  (1)  {a))\  and  on  the  application  of  the  Election  Agent, 
if  it  has  arisen  through  his  illness,  or  the  death  or  illness  of  any  prior 
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Election  Agent,  or  the  absence,  death,  illness,  or  misconduct  of  any  sub- 
agent,  or  by  reason  of  inadvertence,  or  of  any  reasonable  cause  of  a  like 
nature,  and  not  by  reason  of  any  want  of  good  faith  on  the  part  of  the 
applicant  (see  s.  34  (1)  (&)).  The  order  may  make  the  allowance  con- 
ditional upon  the  making  of  the  return  and  declaration  in  a  modified 
form,  or  within  an  extended  time,  or  upon  other  terms.  An  order 
allowing  an  authorised  excuse  relieves  the  applicant  from  any  liability 
or  consequences  under  the  Act  in  respect  of  the  matter  excused  by  the 
order,  and  if  the  candidate  proves  that  the  act  or  omission  of  his  Election 
Agent  in  relation  to  the  return  and  declaration  respecting  election  ex- 
penses was  without  his,  the  candidate's,  sanction  or  connivance,  and  that 
he  took  all  reasonable  means  for  preventing  it,  the  Court  are  to  relieve 
him  from  the  consequences  of  the  act  or  omission  of  his  Election  Agent 
(see  s.  34  (3)). 

For  instances  of  applications  for  relief  under  this  section,  see  Buck- 
rose,  1886,  4  O'M.  &  H.,  at  pp.  117,  118;  Stepney,  1886,  ibid.,  at  pp. 
52-54;  Norwich,  1886,  ibid.,  at  p.  89;  Rochester,  1892,  Day's  EL  Cas. 
103;  JEast  Clare,  ibid.  164;  Stepney,  1892,  4  O'M.  &  H.  178;  Thanet, 
Times,  April  7,  1906.  In  Lichfield,  1895,  5  O'M.  &  H.  pp.  35-38,  the 
Court  refused  to  relieve  the  Election  Agent  from  the  consequences  of 
his  not  including  certain  payments  in  the  return  of  election  expenses,, 
and  the  election  was  declared  void  on  that  ground. 

Application  for  Belief. — An  application  for  relief  may  be  made  either 
at  the  trial  of  an  election  petition  or,  when  there  is  no  petition  on  the 
record,  to  the  High  Court.  In  the  latter  case  the  application  is  usually 
made  to  a  Divisional  Court  composed  of  judges  on  the  election  rota. 
One  of  the  judges  for  the  time  being  on  the  rota  for  the  trial  of  election 
petitions,  sitting  either  in  Court  or  at  chambers,  has  jurisdiction  to  hear 
such  an  application ;  but  a  Master  of  the  Supreme  Court,  although  he 
has  jurisdiction  in  other  matters  under  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  is  expressly  excluded  from  exercising  jurisdiction 
in  the  case  either  of  an  order  declaring  any  act  or  omission  to  be  an 
exception  from  the  provisions  of  the  Act  with  respect  to  illegal  practices, 
payments,  employments,  or  hirings,  or  of  an  order  allowing  an  excuse  in 
relation  to  a  return  or  declaration  respecting  election  expenses  (see  ibid., 
s.  56  (1);  see  also,  as  to  jurisdiction  in  election  matters,  Shaiv  v.  Beckitt,. 
[1893]  1  Q.  B.  779). 

When  an  election  petition  has  been  presented  and  is  pending,  the 
Court  will  not  entertain  an  application  for  relief  before  the  trial  (see 
Ex  parte  Wilks,  1885,  16  Q.  B.  D.  114;  see  also  Ex  parte  Evans,  1889, 
5  T.  L.  K.,  at  p.  207). 

When  there  is  no  petition  on  the  record,  notice  of  an  intended 
application  for  relief  should  be  given  to  the  opposing  candidates  and 
to  the  Ee turning  Officer,  and  should  be  posted  about  the  borough 
or  district,  and  advertisements  should  be  inserted  in  the  local  news- 
papers (see  Ex  parte  Lenanton,  1889,  53  J.  P.  263). 

The  application  for  relief,  when  not  made  to  an  election  Court  must 
be  supported  by  affidavit  {In  re  Macdona,  1889,  5  T.  L.  E.  221 ;  Ex  parte 
Haseldine,  1894,  59  J.  P.  71 ;  In  re  Andrews,  1899,  68  L.  J.  Q.  B.  683). 

II.  Municipal  and  other  Elections. — The  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884,  47  &  48  Vict.  c.  70,  contains 
provisions  with  regard  to  relief  in  respect  of  offences  at  municipal  elec- 
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tions  similar  to  those  of  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  with  regard  to  parliamentary  elections  (see  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  ss.  19,  20  and 
21  (7)).  These  provisions  are  also  applicable  to  County  Council 
elections  (see  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41  s  75) 
elections  of  Parish  and  District  Councils  and  of  Boards  of  Guardians 
(see  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  s.  48  (3)) 
and  Metropolitan  Borough  Council  Elections  (see  London  Govern- 
ment Act,  1899,  62  &  63  Vict.  c.  14,  s.  2  (5)).  For  instances  of 
applications  for  relief  under  these  provisions,  see  Ex  parte  Eobson 
1886,  18  Q.  B.  D.  336 ;  Ex  parte  Ives,  1888,  5  T.  L.  R  136 ;  JSx  parte 
Hutchinson,  1888,  ibid.  ;  Ex  parte  Lenanton,  1889,  53  J.  P.  262 ;  Ex  parte 
Darlington,  1889,  5  T.  L.  E.  184;  Ex  parte  Stephens,  1889,  ibid.  203;  Ex 
parte  Earl  Manvers,  1889,  ibid.  220;  Ex  parte  Hobbs,  1889,  ibid.  272; 
Ex  parte  Walker,  1889,  22  Q.  B.  D.  384;  Ex  parte  Haseldine,  1894,  59 
J.  P.  71;  Ex  parte  Kyd,  1897,  14  T.  L.  P.  64;  Ex  parte  Pennington, 
1898,  46  W.  E.  415;  Ex  parte  Smith,  1898,  42  Sol.  Jo.  254;  Ex  parte 
Hughes,  1900,  45  Sol.  Jo.  79;  Ex  parte  Oake,  Times,  August  10,  1904: 
Ex  parte  Gale,  1905,  69  J.  P.  281. 

Reliefs. — Belief  as  a  feudal  incident  between  lord  and  vassal 
was  a  sum  payable  from  the  latter  to  the  former  for  taking  up  the  land 
on  the  death  of  the  last  tenant.  Feuds  not  being  hereditary,  it  was  as 
an  act  of  grace  that  the  lord  allowed  the  heir  of  the  deceased  tenant  to 
take  possession  of  the  land,  and  it  was  in  respect  of  this  concession  that 
the  relief  was  paid.  These  payments  were  called  reliefs  because,  to  quote 
the  older  writers,  "  incertam  et  caducam  hereditatem  relevant "  (2  Black. 
C077l.,  43). 

Later  on,  when  the  capacity  of  the  ancestor's  estate  of  devolving  on 
the  heir  became  well  recognised  in  English  law,  and  the  heir  was 
entitled  as  of  right  to  take  possession  of  his  ancestor's  land  on  the  latter's 
death,  these  reliefs  none  the  less  continued  to  be  payable,  although  the 
reason  for  the  payment  had  ceased  to  exist.  The  relief  payable  by  a 
freeholder  holding  at  a  quit  rent  from  a  mesne  lord  is  an  amount  equal 
to  one  year's  rent.  The  Statute  of  Charles  ii.  (12  Cha.  ii.  c.  24),  which 
turned  all  tenures  other  than  copyholds  into  free  socage,  and  discharged 
them  also  from  homage,  wardships,  and  other  incidents,  did  not  abolish 
reliefs.  Accordingly,  on  lands  so  held  at  a  quit  rent  a  relief  is  still 
due  on  the  ancestor's  death.  Beliefs  are  also,  in  the  case  of  copyholders, 
payable  to  the  lord  of  the  manor  by  virtue  of  special  customs.  In  these 
cases  they  are  payable  not  only  on  death,  but  also  on  alienation  inter 
vivos ;  these  latter  are  in  the  nature  of  and  more  properly  called  fines 
(see  Copyhold).  It  will  be  noticed  that  the  radical  distinction  between 
relief  payable  by  freeholders  and  copyholders  respectively,  is  that  the 
former  is  an  incident  of  service ;  the  latter  owes  its  origin  to  the  custom 
only.  This  difference  in  origin  leads  also  to,  and  is  the  reason  of,  the 
difference  in  the  respective  remedies  for  recovery  of  relief.  In  the  former 
case  it  is  recoverable  from  the  freeholder  by  distress  in  the  same  way  as 
rent ;  in  the  latter,  where  the  relief  is  claimed  from  a  copyholder  by 
custom,  there  must  be  a  prescription  to  warrant  the  distress  (cp.  Co.  Litt 
s.  112).  BeHefs  of  the  former  class  cannot  be  recovered  by  an  action  for 
debt,  except  by  the  executors  or  administrators ;  they,  on  the  other  hand, 
cannot  distrain  for  it.  And  an  action  for  debt  is  the  only  remedy  for 
the  recovery  of  customary  relief  in  default  of  express  custom  warranting 
a  distress  (Co.  Litt.  476,  836 ;  Scriven  on  Copyholds,  243,  244). 
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Eeliefs  of  any  kind  are  not  apportionable,  and  cannot  be  claimed  on 
the  death  of  one  of  several  coparceners,  or  semhle,  joint-tenants  (3  Leon. 
13 ;  Scriven,  loc.  cit.). 

The  custom  as  to  relief  to  be  upheld  must  be  reasonable;  and  a 
custom  whereby  the  lord  claims  a  relief,  on  alienation  of  any  part  of  the 
land,  equal  in  amount  to  one  and  a  half  year's  annual  value  of  the  whole 
of  the  land,  is  void  {Holland  v.  Lancaster,  2  Vent.  134). 

Customary  reliefs  are  extinguished  by  the  enfranchisement  of  the 
land  under  the  Copyhold  Acts,  and  may  be  extinguished  compulsorily, 
and  the  land  released  therefrom  either  by  the  lord  or  the  copyholder. 
The  Act  for  consolidating  the  Copyhold  Acts  (The  Copyhold  Act,  1894, 
57  &  58  Vict.  c.  46)  gives  power  to  the  lord  or  tenant  of  any  land  liable 
to  any  manorial  incident  to  require  and  compel  the  extinguishment  of 
such  rights  affecting  the  land,  and  the  release  and  enfranchisement  of 
the  land  subject  thereto,  in  like  manner  as  nearly  as  possible  as  is  pro- 
vided by  the  Act,  with  respect  to  the  right  to  compel  the  enfranchise- 
ment of  copyhold  land  and  the  proceedings  thereupon. 

In  valuing  for  the  purpose  of  ascertaining  the  compensation  for  com- 
pulsory enfranchisement,  the  valuers  must  take  into  account  and  make 
due  allowance  for  reliefs  as  well  as  the  other  incidents  whatsoever  of  copy- 
hold or  customary  tenure,  but  not  escheats.  See  Copyhold  ;  Customary 
Freeholds. 

Relig'iOUS  Order. — The  rules  and  laws  of  a  monastic  institu- 
tion; also  the  body  of  persons  living  under  such  rules.  In  England 
most  of  the  old  religious  houses  were  dissolved  during  the  reign  of 
Henry  viii.,  and  their  revenues  diverted  to  other  purposes ;  and  there  is 
still  a  statutory  prohibition  against  the  establishment  in  this  country  of 
religious  orders  or  societies  of  persons,  bound  by  monastic  or  religious 
vows,  professing  the  Eoman  Catholic  religion  (31  Geo.  m.  c.  32,  s.  17); 
while  by  the  Roman  Catholic  Emancipation  Act,  1829,  Jesuits  and  male 
members  of  other  religious  orders,  communities  or  societies  of  the  Church 
of  Rome,  bound  by  monastic  or  religious  vows,  within  the  United 
Kingdom,  are  placed  under  various  disabilities ;  and  by  the  same  statute 
it  was  declared  expedient  that  they  should  be  gradually  suppressed  and 
finally  prohibited  within  the  United  Kingdom  (see  ss.  28-38).  In  two 
subsequent  statutes,  the  Roman  Catholic  Charities  Acts  of  1832  and 
1860,  it  is  expressly  provided  that  nothing  therein  contained  should 
affect  the  provisions  of  the  Act  of  1829,  "  respecting  the  suppression  or 
prohibition  of  the  religious  orders  or  societies  of  the  Church  of  Rome, 
bound  by  monastic  or  religious  vows."  In  1902  the  first  attempt  was 
made  to  put  in  force  the  penal  clauses  in  the  Act  of  1829.  In  that  year 
summonses  were  applied  for  against  three  persons,  charging  them  with 
having  been  admitted  and  become  Jesuits  within  the  United  Kingdom 
since  1829,  contrary  to  sec.  34  of  the  Roman  Catholic  Relief  Act,  1829. 
The  application  for  the  summonses  having  been  refused,  and  a  rule  nisi 
for  a  mandamus  directed  to  the  magistrate  to  hear  and  determine  the 
application  having  been  obtained,  it  was  held  by  the  Court  that  though 
a  primd  facie  case  that  an  offence  had  been  committed  was  disclosed,  the 
magistrate  was  entitled  in  the  exercise  of  his  discretion  in  the  particular 
cases  to  refuse  to  issue  the  summonses  (B.  v.  Kennedy,  1902,  86  L.  T. 
753).  It  was  said  in  the  same  case  that  the  fact  that  there  never  had 
been  any  prosecutions  under  sec.  34  of  the  Act  of  1829,  and  that  the 
magistrate  was  of  opinion  that  proceedings  under  it  should  be  commenced 
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by  the  Crown  were  not  improper  or  extraneous  grounds  in  considerincr 
the  application  by  a  private  person  for  the  summonses.  The  Court 
laid  it  down,  however,  that  there  was  nothing  in  the  Act  to  preclude  a 
private  person  from  commencing  proceedings  under  sec.  34.  As  such 
religious  orders  are  illegal,  trusts  and  bequests  for  their  benefit  are  also 
illegal  (Lilly  and  Wallis,  Manual  of  the  Law  Affecting  Catholics,  p.  145). 
Those  above  mentioned  are  the  only  religious  orders  prohibited  by  our 
law,  and  at  the  present  time  there  are  several  orders  in  connection  with 
the  Church  of  England.  Among  these  are  the  Community  of  the 
Eesurrection,  a  body  of  celibate  clergy  living  under  a  rule  and  having 
a  common  purse ;  and  the  Society  of  St.  John  the  Evangelist,  a  com^ 
munity  of  priests  commonly  known  as  the  Cowley  Fathers,  who  observe 
the  old  monastic  principles  of  poverty,  chastity,  and  obedience.  (For 
details  as  to  these  and  various  sisterhoods,  see  the  Official  Fear-Book  of 
the  Church  of  England.)     See  Abbey  ;  Jesuit  ;  Eoman  Catholic. 

Relig'iOUS  Worship- — Places  of  religious  worship  belonging 
to  the  Church  of  England  may  be  classified  under — (1)  Cathedrals,  for 
which  see  Dean  and  Chapter;  (2)  collegiate  churches;  (3)  parish 
churches;  (4)  district  churches;  (5)  chapels  of  ease;  (6)  parochial 
chapels  (see  Parish  Church);  (7)  free  chapels  (see  Parish  Church); 
(8)  chapels  of  university  colleges  (see  Universities);  (9)  proprietary 
chapels;  (10)  private  chapels.  Chapels  of  ease  are  simply  chapels 
erected  with  the  consent  of  the  bishop,  patron,  and  incumbent,  to  serve 
the  spiritual  needs  of  parishioners  in  parts  of  large  parishes  far  from 
the  parish  church.  A  chapel  of  ease  is  in  theory  used  only  for  prayer 
and  preaching,  sacraments  and  burials  being  performed  at  the  parish 
church;  but  it  may  be  given  the  rights  of  christening  and  burying, 
though  even  then  there  is  usually  a  reservation  of  repairing  to  the 
mother-church  on  certain  days.  The  procuration  and  visitation  fee  of 
a  chapel  of  ease  is  included  in  that  of  the  mother-church  (see  Arch- 
deacon) ;  such  chapels  are  also  visitable  by  the  Ordinary.  Sometimes 
they  are  endowed,  sometimes  the  minister  is  paid  by  stipend  from  the 
parish  priest ;  they  usually  have  wardens,  known  as  chapelwardens  and 
sidesmen. 

Places  of  worship  other  than  those  of  the  Church  of  England  may, 
by  the  Places  of  Worship  Eegistration  Act,  1855,  18  &  19  Vict.  c.  81,  be 
certified  to  the  Eegistrar-General,  through  the  district  registrar  of  births, 
marriages,  and  deaths  (to  whom  a  fee  of  2s.  6d.  is  payable),  in  the  form 
given  in  Sched.  A.  to  the  Act,  Sched.  B.  providing  a  form  of  certifi- 
cate for  use  when  a  place  of  worship  has  ceased  to  be  used  as  such. 
The  Eegistrar-General  is  to  keep  a  book  of  certified  places  of  worship, 
and  the  list  is  to  be  printed,  and  may  be  inspected  for  Is. ;  while  a  cer- 
tificate of  the  registration  of  any  place  of  worship  may  be  obtained  for 
2s.  6d.  Such  registered  places  are  (s.  9)  exempt  from  the  Charitable 
Trusts  Act,  1853  (see  Charity  Commission,  and  57  &  58  Vict.  c.  35,  s.  4 
(1894));  and  by  the  Brawling  Act,  1860,  23  &  24  Vict.  c.  32,  persons 
guilty  of  riotous,  violent,  or  indecent  behaviour,  whether  during  divine 
service  or  at  any  other  time,  or  of  molesting  a  preacher,  in  a  certitiecl 
place  of  religious  worship,  are  liable  to  a  penalty  of  £5,  or  two  months 
imprisonment  (see  Brawling;  Nonconformist;  Roman  Catholic). 

Remain-— See  Will,  Judicial  Glossary, 
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Remainder;    Remainderman.— A  remainder  is  an 

estate  in  expectancy,  and  is  to  the  same  extent  as  a  reversion  an 
incorporeal  hereditament,  though  not  a  "purely  incorporeal  heredita- 
ment."   See  Incorporeal  Hereditaments;  Reversion. 

It  is  defined  by  Coke  as  "  a  residue  of  an  estate  in  land,  and  created 
together  with  the  same  "  (Co.  Litt.  49a).  The  definition  may  be  ampli- 
fied by  saying  that  it  is  an  estate  limited  in  such  a  way  that  it  is 
immediately  expectant  on  the  determination  of  a  particular  estate  of 
freehold  limited  by  the  same  instrument.  (Compare  the  definitions 
in  Jarman  on  Wills,  5th  ed.,  i.  822 ;  and  in  Blackman  v.  Fysh,  [1892] 
3  Ch.  209).    See  Particular  Estate. 

A  remainder  may  be  vested  {executed)  or  contingent  {executory).  It 
is  vested  when  granted  unconditionally,  and  to  a  certain  and  living 
person  (2  Bl.  164),  contingent,  if  granted  conditionally  or  to  a  person 
unborn  or  unascertained  (see  Contingent  Remainders;  Vested 
Remainders,  under  which  titles  the  subject  is  pursued  at  length).  A 
few  principles,  however,  which  apply  to  the  nature  and  creation  of 
remainders  generally,  may  be  here  noticed. 

A  remainder  differs  from  a  reversion  in  that  the  former  arises  by 
act  of  party,  and  is  created  by  express  grant ;  that  there  exists  between 
the  particular  tenant  and  the  remainderman  none  of  the  relationship 
of  tenure  and  its  incidents ;  and  lastly,  that  it  is  created  by  the  same 
instrument,  and  at  the  same  time  as  the  particular  estate. 

For  the  differences  between  remainders  and  the  other  class  of 
expectant  interests  known  as  executory  interests,  see,  besides  the  titles 
already  referred  to.  Executory  Interests.  Suffice  it  to  say  here  that 
any  number  of  successive  legal  estates  in  remainder  may  be  granted,  so 
long  as  the  following  requisites  are  complied  with  : — 

1.  There  must  be  no  remainder  after  an  estate  in  fee-simple. 

2.  Every  remainder  must  be  capable  of  taking  effect  eo  instanti  that 
the  preceding  particular  estate  determines. 

3.  A  remainder  cannot  be  granted  so  as  to  take  effect  in  future 
without  having  a  particular  estate  of  freehold  to  support  it. 

4.  A  remainder  may  not  be  granted  so  as  to  operate  in  defeasance  of 
the  particular  estate  on  which  it  depends. 

5.  The  particular  estate  must  be  an  estate  of  freehold. 

6.  The  grantor  must  be  the  owner  of  an  estate  of  freehold,  i.e.  the 
owner  of  a  term  of  years,  no  matter  how  long,  cannot  grant  the  term 
for  a  legal  estate  to  A.  for  life,  and  after  A.'s  death  to  B.  by  way  of 
remainder.  The  gift  will,  however,  when  by  will,  take  effect  as  an 
"executory  bequest"  (see  Executory  Interests). 

Remand. — This  term  is  properly  used  to  denote  an  order  of  a 
Court  of  justice  directing  that  a  person  in  custody  before  it  should  be 
returned  to  proper  custody  from  which  he  came  to  the  Court.  (1)  It  is 
now  most  frequently  employed  with  reference  to  the  acts  of  justices  in 
holding  a  preliminary  inquiry  as  to  an  indictable  offence.  In  this  con- 
text it  has  acquired  a  sense  (diverging  from  its  original  meaning)  of  mere 
adjournment,  instead  of  restoration  to  executive  as  distinct  from  judicial 
custody.  If  the  inquiry  cannot  conveniently  be  completed,  the  justices 
adjourn  it  for  not  more  than  eight  clear  days,  and  remand  the  accused 
to  a  prison,  lock-up,  or  place  of  security  during  the  period  of  adjourn- 
ment, unless  he  is  admitted  to  Bail.  If  the  remand  is  only  for  three 
clear  days  it  may  be  by  verbal  order  to  the  custody  of  a  constable 
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(11  &  12  Vict,  c  42  s.  21).  Where  the  adjournment  is  for  the  purpose 
of  considering  whether  the  offence  should  be  summarily  dealt  with  the 
remand  may  be  until  the  next  practicable  sitting  of  a  petty  sessional 
Court  (42  &  43  Vict.  c.  49,  s.  24).  Where  a  chifd  is  relLedT^^ 
charge  of  an  indictable  offence,  it  is  usual  to  remand  the  child  to  a  proper 
place  of  detention,  not  a  prison,  for  the  purpose  of  notifying  the  parents 
and  enabling  them  to  attend  the  hearing  (42  &  43  Vict  c  49  s  10)* 
Where  one  justice  only  is  holding  the  preliminary  inquiry,  and  the 
whole  evidence  adduced  is  such  as  neither  to  raise  a  strong  presumption 
of  guilt  nor  to  warrant  the  dismissal  of  the  charge,  the  justice  must  order 
the  accused  to  be  detained  in  custody  until  he  can  be  taken  before  two 
or  more  justices  (7  Geo.  iv.  c.  64,  s.  1).  Somewhat  similar  powers  exist 
as  to  offences  summarily  punishable  (see  Summary  Jurisdiction).  (2) 
The  term  is  also  used  with  reference  to  prisoners  brought  before  a  Court 
on  habeas  corptis  ad  subjiciendum.  If  the  Court  decides  that  they  are 
not  entitled  to  release,  it  remands  them  to  the  custody  from  which  they 
came. 

Remanent  pro  defectu  emptorum A  return  made 

by  a  sheriff  that  goods  taken  by  him  under  a  Ji.  fa.  remain  in  his  hands 
for  want  of  buyers.  For  form  of  such  return,  see  Mather,  Sheriff  Law, 
p.  97.  -^ 

Re  ma  net. — An  action  the  trial  of  which  is  deferred  from  one 

sittings  to  another. 

Remedial  Statute. — "Remedial  statutes  are  those  which 
are  made  to  supply  such  defects,  and  abridge  such  superfluities,  in  the 
common  law,  as  arise  either  from  the  general  imperfection  of  all  human 
laws  from  change  of  time  and  circumstances,  from  the  mistakes  and 
unadvised  determinations  of  learned  judges,  or  from  any  other  cause 
whatever." 

This  is  done  by  enlarging  or  by  restraining  the  common  law.  Hence 
the  division  of  remedial  statutes  into  enlarging  and  restraining  statutes 
(see  Blackstone's  Commentaries,  vol.  i.  p.  86). 

Remedial  statutes  supply  some  defect  in  the  existing  law,  be  it 
common  law  or  some  prior  enactment. 

The  same  statute  may  be  enlarging  as  to  some  persons  and  restrain- 
ing as  to  others.  Almost  every  statute  may  be  said  to  be  remedial,  as 
its  object  is  to  remedy  some  defect  or  insufficiency  in  the  law. 

[Authorities. — Craies  on  Statutes ;  Stephen's  Commentaries,  14th  ed. ; 
Maxwell,  Interpretation  of  Statutes,  4th  ed.] 

Remedy.— Sec.  42  of  the  Coal  Mines  Regulation  Act,  1887, 
enables  an  inspector  of  mines  who  finds  any  mine  or  any  part  thereof, 
or  anything  connected  therewith  defective  so  as  to  be  a  cause  of  danger, 
to  give  notice  thereof,  with  particulars,  to  the  owner,  agent,  or  manager 
of  the  mine,  and  require  the  same  to  be  remedied.  On  the  correspond- 
ing section  of  the  Act  of  1872  (s.  46)  it  was  decided  in  E.  v.  Sjmi  Lam 
Colliery  Co.,  1878,  3  Q.  B.  D.  673,  that  the  section  only  empowered  an 
inspector  to  give  notice  in  cases  where  the  danger  notified  was  one  which 
could  actually  be  remedied  by  the  occupier  of  the  mine,  and  not  m  cases 
where  the  danger  arose  from  circumstances  beyond  his  control. 

Rem ,  I  n  -— See  In  Rem. 
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Rem,  Information  In,  was  an  information  by  the  Crown, 
filed  in  the  Court  of  Exchequer,  for  the  condemnation  to  the  use  of  the 
Crown  of  realty  seized  by  an  escheator  for  the  Crown,  or  of  wreck  or 
waif,  or  property  derelict  after  proclamation.  The  procedure  on  these 
seizures  as  it  stood  in  1827  is  detailed  in  Manning,  Eocchequer  Practice, 
142-196. 

Under  the  Acts  affecting  the  revenues  of  Customs  and  Excise,  and 
merchant  shipping  and  foreign  enlistment  ships  or  goods  used  or  imported 
in  breach  of  the  law  are  subject  to  seizure  and  condemnation,  which  is 
effected  by  information  in  rem  in  the  High  Court  (see  Bell  and  D welly, 
Excise  Laws,  1873,  p.  52),  or  more  usually  before  a  Court  of  Summary 
Jurisdiction  according  to  the  terms  of  the  Act  creating  the  forfeiture 
or  empowering  the  condemnation  (see  Excise).  Judgments  in  such 
proceedings,  if  properly  obtained,  are  conclusive  against  all  the  world. 

Remise. — One  of  the  three  proper  words  used  in  old  releases; 
the  phrase  being  to — "  remise,  release,  and  quit  (or  quiet)  claim."  The 
three  words,  according  to  Coke  (Litt.  265),  were  practically  synonymous. 

Remission. — SeeEEMisE;  Pardon. 

Remitted  Action.— See  County  Courts,  Vol.  IV.,  at  p.  120. 

Remitter. — An  act  or  operation  of  law  by  which  a  person  out  of 
possession  of  lands,  but  having  a  right  of  entry  or  a  right  of  action  in 
respect  thereof,  is,  by  the  fact  of  regaining  possession  by  means  of  some 
subsequent  and  defective  title,  remitted  or  sent  back  to  his  ancient  and 
more  certain  title.  Remitter  thus  gave  the  person  the  estate  under  his 
rightful  title,  as  he  might  have  gained  it  by  entry  or  by  bringing  a  real 
action.  The  law  of  remitter  is  now  obsolete  in  practice  (3  Black.  Com., 
pp.  19,  189 ;  Challis,  Real  Property,  2nd  ed.,  pp.  80-82). 

Remitting  Cases  Abroad.— See  Foreign  Law. 

Remoteness. — The  law  has,  on  the  ground  of  public  policy, 
placed  certain  restrictions  as  to  the  limits  of  time  within  which  gifts  must 
take  effect.  Of  these  the  rule  against  perpetuities  and  the  rule  against  a 
possibility  on  a  possibility  are  the  most  important  instances.  A  gift 
which  is  void  by  reason  of  transgressing  the  rule  against  perpetuities  is 
said  to  be  void  for  remoteness.  Eor  a  statement  and  discussion  of  the 
rule,  see  Perpetuity  ;  Contingent  Eemainders. 

Remoteness  of  Damag'e. — Where  the  damage  sustained 
by  a  plaintiff  is  neither  the  necessary  nor  the  probable  result  of  the 
defendant's  conduct,  nor  such  as  can  be  shown  to  have  been  in  his 
contemplation  at  the  time  when  he  made  the  contract  or  did  the  wrongful 
act  which  is  the  subject-matter  of  the  action,  it  will  be  excluded  as  too 
remote.     See  Damages,  Vol.  IV.  p.  329. 

Removal  of  Goods. — As  to  the  removal  of  goods  to  prevent 
distress,  see  Distress,  Vol.  IV.  p.  636. 

Removal  of  Pauper.— See  Asylums;  Poor  Law. 

Remuneration  Order-— See  Solicitor. 
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Render. — Certain  things  were  said  to  lie  "in  render,"  that  is, 
they  had  to  be  delivered  by  one  person  to  another  :  such  as  rents,  reliefs, 
and  other  services  which  had  to  be  rendered  by  a  tenant  to  his  lord 
(Cowell,  Law  Diet.), 

Renewal  of  Lease. — See  Landlord  and  Tenant. 

Renewal  of  \Mr\t. —Statutory  Frovisio7is.— Order  8,  r.  1,  of  the 

Kules  of  the  Supreme  Court  is  a  reproduction  with  modifications  of 
sec.  11  of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76. 
Under  the  last-named  section  a  writ  of  summons  remained  in  force  for 
six  months  only,  but  could  be  renewed  as  a  matter  of  course  without 
order  before  the  expiration  of  that  period,  and  so  on  from  time  to  time 
during  the  currency  of  the  renewed  writ.  The  modifications  introduced 
in  Order  8,  r.  1,  were  directed  towards  checking  the  practice  which  had 
grown  up  of  issuing  writs  to  prevent  the  operation  of  the  statute,  and 
keeping  them  alive  from  year  to  year  without  making  any  efforts  to 
serve.  The  rule  provides  that  no  original  writ  shall  be  in  force  for  more 
than  twelve  months  from  the  date  thereof,  including  the  day  of  such  date, 
but  gives  power  to  the  Court  on  the  application  of  the  plaintifl',  before 
the  expiration  of  the  twelve  months,  to  order  the  renewal  of  the  writ  for 
a  further  six  months.  The  judge  (master)  must  be  satisfied  that  reason- 
able efforts  to  serve  the  writ  have  been  made,  or  that  there  is  some  good 
reason  for  granting  the  renewal.  A  further  clause  of  the  rule,  following 
closely  the  section  of  the  Common  Law  Procedure  Act,  provides  that  "  a 
writ  (jf  summons  so  renewed  shall  remain  in  force  and  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  and  for  all  other  purposes, 
from  the  date  of  the  issuing  of  the  original  writ  of  summons." 

Time  for  Renewal — It  is  important  to  notice  that  the  time  limited 
by  this  rule  differs  from  nearly  all  ordinary  time  fixtures.  The  general 
rule  for  computing  any  period  of  time  is  that  the  day  from  which  it  is 
counted  is  excluded  and  the  last  day  included  (see  Time,  Computation  of). 
In  the  case  of  renewal  of  a  writ,  the  day  of  issue  counts  as  well  as  the 
day  on  which  the  renewal  has  to  be  effected.  A  writ,  therefore,  dated 
the  1st  of  March  must  be  actually  renewed  on  or  before  the  last  day  of 
February  in  the  following  year.  Indeed,  the  practice  is  even  more 
stringent  than  that,  because  if  the  last  day  of  February  falls  on  a 
Sunday,  or  any  other  day  on  which  the  offices  are  closed,  the  writ  must 
be  renewed  prior  to  the  closing  of  tlie  offices  {Evans  v.  Jones,  1862,  2  B. 
&  S.  45),  in  which  case  it  was  held  that  a  writ  which  expired  on  the 
28th  of  December,  when  the  offices  were  closed  for  the  Christmas  holi- 
days, could  not  be  renewed  on  the  first  day  on  which  the  ottices  were 

next  open.  •  .     i       -1.1111 

Although  Order  8,  r.  1,  expressly  says  that  no  original  writ  sliall  be 
in  force  for  more  than  twelve  months  unless  renewed,  this  expression 
has  been  interpreted  to  mean  that  it  shall  not  be  in  force  for  the  purpose 
of  service,  not  that  the  writ  ceases  to  be  efficacious  for  any  purpose 
whatever.  After  acceptance  of  service  by  a  solicitor,  with  an  undertaking 
to  appear  under  Order  9,  r.  1,  such  undertaking  is  a  contract  by  the 
solicitor,  and  may  be  enforced  by  attachment  at  any  time  within  six  years 
provided  the  action  remains  effective  {ReKerly,  [1901]  1  C^^f  J  C.  A^. 
And  in  such  circumstances  it  would  require  a  very  strong  case  to  mduce 
the  Court  to  refuse  renewal  (jper  Stirling,  L.J.,  b.  b.  p.  4/y;. 
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Extension  of  the  Time. — It  appears  that  there  is  no  power  under 
Order  64,  r.  7,  to  enlarge  the  time  for  renewal  where  the  Limitation 
Act,  1623,  21  Jas.  i.  c.  16,  has  intervened.  The  decisions  on  this  important 
point,  however,  are  not  absolutely  conclusive.  In  Doyle  v.  Kaufman, 
1877,  3  Q.  B.D.  7,  340,  Cockburn,  C.J.,  said:  "The  power  to  enlarge  the 
time  given  by  Order  57,  r.  6  (now  Order  64,  r.  7),  cannot  apply  to  the 
renewal  of  the  writ,  when  by  virtue  of  a  statute  the  cause  of  action  is 
gone."  In  this  judgment  Lush,  J.,  concurred.  On  appeal,  it  transpired 
that  the  omission  of  the  solicitor's  clerk  to  renew  the  writ  was  known 
to  the  plaintiff  before  the  expiration  of  the  twelve  months,  but  the  writ 
was  not  renewed.  The  Court  of  Appeal  (Bramwell,  Brett,  and  Cotton, 
L.JJ.)  intimated  their  opinion  that  the  judgment  of  the  Court  below  was 
right  in  principle.  They  did  not,  however,  decide  on  that  ground,  but 
dismissed  the  appeal  because  the  negligence  of  the  plaintiff  disentitled 
him  to  a  renewal  of  the  writ.  In  Hewett  v.  Barr,  [1891]  1  Q.  B.  98,  the 
last  day  of  the  year  during  which  the  writ  was  in  force  was  allowed  to 
expire  without  the  application  being  made,  owing  to  the  detention  of  the 
solicitor's  clerk  in  Court  till  four  o'clock.  He  applied  for  the  order  to 
renew  at  the  earliest  possible  time  next  morning,  but  was  refused.  The 
Court  of  Appeal  upheld  the  refusal  of  the  Divisional  Court  to  renew  the 
writ,  on  the  ground  that  on  the  expiration  of  the  writ  on  the  previous 
day  the  Statute  of  Limitations  had  intervened,  and  that  if  the  time  for 
renewal  were  extended,  such  extension  would  involve  an  alteration  of 
the  existing  rights  of  the  parties  by  depriving  the  defendant  of  the 
benefit  which  had  accrued  to  him  of  the  Statute  of  Limitations.  See 
the  judgments  of  Lord  Esher,  M.R.,  and  Lopes,  L.J.  A  reservation, 
however,  was  made  by  Kay,  L.J.,  who  declined  to  hold  that  under  no 
exceptional  circumstances  could  the  Court  extend  the  time  because  the 
period  of  limitation  had  expired.  In  In  re  Jones,  1877,  25  W.  R.  303, 
Jessel,  M.R.,  gave  leave  to  renew  a  writ  of  summons  after  the  year  had 
expired;  but  no  question  there  arose  as  to  the  Statute  of  Limitations 
having  intervened.  It  was  also  held  in  that  case  that  where  a  writ  is 
amended  the  twelve  months  runs  from  the  original  writ,  and  not  from 
the  amendment. 

Renewal  of  Concurrent  Writ. — Sec,  11  of  the  Common  Law  Procedure 
Act,  1852,  provided  that  either  "the  original  or  concurrent  writ  of 
summons"  could  be  renewed.  Order  8,  r.  1,  does  not  contain  any 
reference  to  the  concurrent  writ,  but  it  is  the  practice  to  allow  any 
concurrent  writ  to  be  renewed,  either  together  with  or  in  lieu  of  the 
original,  if  the  latter  has  either  been  sent  abroad  for  service  or  been 
lost,  or  cannot  for  any  other  sufficient  reason  be  produced  for  renewal. 
And,  although  there  is  no  actual  decision  on  the  point,  it  is  the  practice 
also  to  consider  the  renewal  of  the  original  writ  as  ipso  facto  renewing 
any  concurrent  writs  existing,  wherever  they  may  be,  and  the  renewal 
of  a  concurrent  writ  as  renewing  the  original.  Thus,  if  a  concurrent 
writ  is  abroad  for  service,  and  the  original  is  renewed  (or  vice  versd),  and 
the  defendant  abroad  is  served  after  such  renewal  of  the  original  or 
concurrent,  as  the  case  may  be,  the  service  is  good. 

Application. — The  application  is  made  both  in  the  Chancery  and 
King's  Bench  Divisions  ex  parte  to  a  Master  in  Chambers  supported  by 
an  affidavit.  In  both  Divisions  the  affidavit  on  which  the  application 
is  made  should  show — (1)  The  date  of  issue  of  the  original  writ,  and  of 
the  last  renewal  (if  any) ;  (2)  that  a  defendant  is  not  yet  served,  that 
he  is  evading  service  if  such  be  the  fact,  or  giving  other  sufficient 
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reason  for  renewal;  (3)  means  of  knowledge.  In  all  cases  where  the 
application  is  made  after  the  expiration  of  the  time  the  affidavit  should 
give  specific  details  of  the  special  circumstances  alleged  as  ground  for 
renewal,  and  state  the  reason  why  the  application  was  not  made  within 
the  year.  See  remarks  of  Kay,  L.J.,  in  Hewett  v.  Barr,  [1891]  1  Q.  B., 
at  p.  100. 

In  the  Chancery  Division  the  writ  and  affidavit  are  taken  to  the 
Master  in  Chambers  of  the  Judge  to  whom  the  action  is  assic^ned,  who, 
if  satisfied  with  the  affidavit,  will  indorse  the  order  to  renew  on  the 
writ  (fee  3s.).     Daniell's  Chancery  Fm^ms,  p.  135. 

The  writ  is  then  taken  for  renewal  to  the  Writ,  etc..  Department, 
Central  Office. 

In  the  King's  Bench  Division  the  writ  and  affidavit  are  left  with 
the  messenger  of  the  Master  in  Chambers.  The  Master  indorses  his 
direction  on  the  affidavit.  The  party  calls  on  the  following  day  at  the 
Summons  and  Order  Department  and  receives  the  writ  and  affidavit, 
which  he  takes  to  the  Writ,  etc..  Department,  where  the  affidavit  is  filed 
and  the  writ  returned,  sealed,  "  Renewed  day  of  19     , 

by  order  dated 

In  the  Probate  Division  a  similar  affidavit  is  taken  with  the  writ  to 
the  Registrar,  who  files  the  affidavit  and  returns  the  writ  indorsed  with 
his  order.  The  writ  is  then  taken  to  the  Writ,  etc.,  Department,  Central 
Office,  and  marked  and  sealed  as  above  stated. 

Renounce. — See  Executoes  and  Administrators;  Probate. 

Rent ;  Rent- charge- — Rent  may  be  defined  as  a  certain 
and  periodical  payment  or  service  made  by  the  tenant  of  corporeal 
hereditaments  and  issuing  out  of  the  profits  of  such  hereditaments. 
Its  distinctive  features  are  therefore — 

1.  Certainty  in  amount,  and  for  this  purpose  "  certum  est  quod 
certum  reddi  potest"  and  a  "certain"  payment  includes  one  that  is 
ascertainable. 

2.  Payment  periodically,  i.e.  yearly,  quarterly,  etc. 

3.  It  is  rendered,  or,  as  the  old  lawyers  called  it,  "  lies  in  render." 
Hence  the  expression  "yielding  and  paying,"  the  tenant  having  an 
active  duty  to  perform. 

4.  It  must  issue  out  of  the  profits  of  a  corporeal  hereditament. 

For  rent  must  be  reserved  out  of  the  lands  or  tenements,  "  where- 
unto  the  lessor  may  have  resort  or  recourse  to  distrain,"  and  therefore  a 
rent  cannot  be  reserved  out  of  incorporeal  hereditaments,  e.g.  advowsons, 
etc.  (Co.  Litt.  47«^;  ibid.  U2a).  But  it  is  only  hereditaments  purely 
incorporeal  that  are  excluded  ;  and  rent  may  be  reserved  out  of  an  estate 
in  reversion  or  remainder.  u     i     j 

The  payment  may  be  either  in  return  (redditus)  for  the  land,  or 
simply  a  charge  on  it.  In  every  case  rent  must  be  somethmg  "  issuing 
out"  of,  not  part  of,  the  land,  but  it  need  not  necessarily  be,  though  it 

usually  is,  money.  .  ,       ,  ^    , 

Rents  are  of  three  kinds— rent-service,  rent-seek,  rent-charge;  a 
rent-seek  is  a  rent-service  that  has  been  severed  from  the  seigniory  or 
reversion  to  which  it  was  originally  annexed,  and  which  by  the  common 
law  was  no  longer  recoverable  by  distress ;  but  the  distinction  has  been 
abolished  by  stitute  (4  Geo.  ii.  c.  28),  which  gave  the  like  remedies  by 
distress  in  the  case  of  rent-seek  as  in  that  of  rent-service.    Accordingly, 
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the  subject  need  only  be  treated  under  the  two  heads,  rent-service  and 
rent-charge. 

Rent-sermce. — Rent-service,  commonly  called  rent,  is  an  incident  of 
tenure,  and  by  virtue  of  the  common  law,  and  quite  independently  of 
any  express  provision,  is  recoverable  by  distress.  "  Rent-service  is  where 
the  tenant  holdeth  his  land  of  the  lord  by  fealty  and  certain  rent,  or  by 
homage,  fealty,  and  certain  rent,  or  by  other  services  and  certain  rent " 
(Litt.  s.  213).  The  tenant  in  such  a  case  may  be  holding  from  either  a 
chief  lord  of  the  fee  {e.g.  the  Crown),  being  himself  a  tenant  in  fee  simple 
of  freeholds,  or  of  a  lord  of  the  manor  as  a  copyholder,  or,  lastly,  of  a 
reversioner  entitled  to  the  estate  of  which  he  is  the  "  particular  tenant." 
See  Particular  Tenant. 

As  to  the  creation  and  alienation  of  rent,  the  payment  of  rent,  the 
cesser  of  rent,  and  the  remedies  to  recover  it,  see  article  Landlord  and 
Tenant.     "  Chief  rent "  is  Quit-rent. 

The  redemption  of  quit-rents  and  other  perpetual  charges  is  regulated 
by  the  Conveyancing  Act,  1881,  s.  45,  which  provides  that  where  there 
is  a  quit-rent,  chief  rent,  rent-charge,  or  other  annual  sum  issuing  out  of 
land,  the  Copyhold  Commissioners  shall  at  any  time,  on  the  requisition 
of  the  owner  of  the  land,  or  of  any  person  interested  therein,  certify  the 
amount  of  money  in  consideration  whereof  the  rent  may  be  redeemed. 
The  duties  and  powers  of  the  Copyhold  Commissioners  have  now 
devolved  on  the  Board  of  Agriculture  {q.v.)  by  virtue  of  45  &  46  Vict. 
c.  38,  s.  48 ;  and  52  &  53  Vict.  c.  30.  The  section  of  the  Act  does  not 
apply  to  tithe  rent-charges  or  to  rents  reserved  on  sales  or  leases,  or 
payable  under  grants  or  licences  for  building  purposes,  or  to  any  sum  or 
payment  issuing  out  of  land  not  being  perpetual ;  but  applies  to  rents 
(used  in  this  restricted  sense)  payable  at,  or  created  after,  the  commence- 
ment of  the  Act.  Where  the  person  entitled  to  the  rent  is  absolutely 
entitled  thereto  in  fee  simple  in  possession,  or  has  power  to  dispose  of  it 
absolutely,  or  may  give  a  discharge  for  its  capital  value,  the  owner  of  the 
land,  or  any  person  interested  therein,  may,  after  serving  one  month's 
notice  on  the  person  entitled  to  the  rent,  pay  or  tender  to  him  the 
amount  certified  by  the  Board ;  and  on  proof  that  payment  or  tender 
has  been  made,  the  Board  must  certify  that  the  rent  is  redeemed.  [The 
Board  of  Agriculture  regard  the  tenant  for  life  and  the  trustees  of  the 
settlement  together  as  the  person  absolutely  entitled  in  fee  simple.  The 
expenses  of  redemption  fall  upon  the  person  redeeming.] 

These  certificates  of  redemption  under  the  seal  of  the  Board  of  Agri- 
culture are  final  and  conclusive  evidence,  and  the  land  is  thereby 
absolutely  freed  and  discharged  from  the  rent.  Requisitions  under  the 
section  must  be  in  writing ;  so  must  certificates ;  the  latter  must  also 
be  sealed  with  the  Board's  seal. 

Bent-Charge. — A  rent-charge  has  not,  like  rent-service,  any  connec- 
tion with  the  fealty  due  from  tenant  to  lord ;  but  by  express  contract  it 
is  protected  by  the  remedy  of  distress.  In  a  rent-charge  "  the  owner 
of  the  rent  has  neither  seigniory  nor  reversion,  but  is  entitled  never- 
theless by  force  of  express  contract  to  distrain  .  .  .  the  land  is  liable  to 
the  distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed,  and  therefore  it  is  called  a  rent-charge,  because  in  this  manner 
the  land  is  charged  with  a  distress  for  the  payment  of  it"  (Litt.  ss. 
217,  218). 

A  rent-charge  may  be  created  by  grant,  either  inter  vivos  or  by  will, 
and  may  be  limited  for  any  estate ;  if  inter  vivos,  it  must  be  created  by 
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deed.  An  express  power  of  distress  was  necessary  at  common  law 
otherwise  it  was  a  rent-seek  merely.  But  the  Act  of  George  ii.,  already 
noticed,  gave  a  power  of  distress  for  the  enforcement  of  rents-seek  and 
now  the  Conveyancing  Act,  1881,  expressly  provides  (s.  44)  certain 
remedies  for  the  recovery  of  rent-charges  and  other  annual  sums  charged 
on  land  or  its  income,  and  not  being  rent  incident  to  a  reversion.  The 
section  applies  only  if  and  so  far  as  a  contrary  intention  is  not  expressed 
in  the  instrument  under  which  the  annual  sum  arises  and  subject  to  the 
terms  of  the  instrument ;  and  the  remedies  given  are  without  prejudice 
to  all  estates,  interests,  and  rights  having  priority  to  the  rent-charge  or 
other  annual  sum.     The  remedies  are — 

(1)  If  payment  is  in  arrears  for  twenty-one  days  after  the  day  of 
payment — distress,  with  power  to  dispose  of  any  distress  found  so  as  to 
pay  the  annual  sum,  arrears,  and  costs  and  expenses  occasioned  by  non- 
payment. [The  words  of  the  section  "not  being  rent  incident  to  a 
reversion  "  exclude  rent  on  a  lease  or  attempted  lease,  so  that  if  a  lessee 
grant  an  underlease  for  longer  than  his  term,  he  cannot  distrain  even 
though  he  has  a  reversionary  lease,  because  his  only  interest  in  reversion 
is  an  interesse  termini  {Lewis  v.  Baker,  [1905]  1  Ch.  46).] 

(2)  If  payment  is  in  arrear  for  forty  days — re-entry,  though  no 
formal  legal  demand  shall  have  been  made,  with  power  to  take  and 
remain  in  possession  of  the  land  without  impeachment  of  waste,  and  take 
the  income  till  payment  thereby  or  otherwise  of  the  annual  sum,  arrears, 
and  costs  and  expenses  occasioned  by  non-payment. 

(3)  In  the  like  case,  and  whether  taking  possession  or  not — a  demise 
by  deed  of  the  land  charged,  or  any  part  thereof,  to  a  trustee  for  a  term 
of  years  for  the  purpose  of  raising  by  sale,  mortgage,  or  otherwise  money 
to  pay  the  annual  sum,  arrears  due,  and  to  become  due,  incidental 
costs,  and  costs  in  executing  the  trusts  of  the  deed ;  and  the  surplus 
(if  any)  of  the  money  raised,  or  income  received  under  the  trusts  of  the 
deed,  shall  be  paid  to  the  person  for  the  time  being  entitled  to  the  land 
in  reversion  expectant  on  the  term. 

These  provisions  apply  only  where  the  instrument  comes  into  opera- 
tion after  the  commencement  of  the  Act ;  they  have  been  extended  to 
rent-charges  created  under  the  Copyhold  Act,  50  &  51  Vict.  c.  73,  s.  16 ; 
but  an  owner  of  such  a  charge  is  not  thereby  precluded  from  enforcing 
his  other  remedies,  such  as  an  action  {Searle  v.  Cooke,  1890  (C.  A.),  43 
Ch.  D.  519,  533),  for  the  remedies  given  by  the  Conveyancing  Act  are 
cumulative,  and  not  substitutional ;  and  the  Court  will,  if  the  circum- 
stances render  it  equitable,  direct  a  sale  or  mortgage  of  the  land. 

And  there  is  equitable  jurisdiction  [apart  from  the  Conveyancing  Act] 
the  exercise  of  it  being  discretionary,  to  order  a  sale  or  mortgage  of  land 
to  raise  arrears  of  a  rent-charge  issuing  out  of  the  rents  and  profit  of 
the  land,  though  there  be  no  express  charge  on  the  land  (Hambro  v. 
Harnbro,  [1894]  2  Ch.  564 ;  and  see  cases  there  cited  for  instances  of  sale 
where  there  is  an  express  charge).  [But  the  inheritance  will  not  be 
sold  where  the  rent-charge  is  secured  by  a  term  merely  {Blackhunie  v. 
Hope-Edwardes,  [1901]  1  Ch.  410).]  In  reliance  on  the  provisions  of  the 
Conveyancing  Act,  it  is  now  the  practice  to  omit  the  old  powers  of 
distress  and  re-entry  in  grants  of  rent-charges.  As  to  the  right  to 
recover  arrears  of  a  rent-charge  by  action  for  a  debt,  the  right  may 
be  exercised  against  the  grantor  and  every  freeholder  of  the  land 
{Thomas  v.  Sylvester,  1873,  L.  R  8  Q.  B.  368;  Searle  v.  Cooke,  1890,  43 
Ch.  D.  520).     But  the  action  does  not  lie  against  a  lessee  for  a  term  of 
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years,  or  anyone  who  is  not  a  freeholder.  See  In  re  Herbage  Bents, 
Greenwich  Charity  Commissioners  v.  Green,  [1896]  2  Ch.  811,  where  the 
history  and  old  law  on  the  subject  will  be  found  discussed ;  and  Pertwee 
V.  Townsend,  [1896]  2  Q.  B.  129. 

Rent-charges  are  in  settlements  frequently  created  under  the  Statute 
of  Uses,  27  Hen.  viii.  c.  10.  The  statute  enacts  that  where  a  person  is 
seised  of  lands  to  the  intent  that  some  other  person  shall  have  yearly  to 
him  and  his  heirs,  for  years  or  any  other  special  time,  any  annual  rent, 
then  the  persons  who  have  such  use  shall  be  deemed  in  possession  of  such 
rent.  Accordingly  if  land  be  conveyed  to  the  use  that  the  grantee  shall 
receive  a  rent-charge,  the  grantee  is  in  possession  by  virtue  of  the  statute. 
On  the  other  hand,  the  land  may  be  granted  to  A.  and  his  heirs  to  the 
use  of  B.  and  his  heirs  to  receive  a  rent-charge  in  trust  for  C.  and  his 
heirs,  and  in  this  case  the  statute  vests  the  legal  estate  in  B.,  and  C.  takes 
an  equitable  rent-charge  in  fee,  under  the  doctrine  that  there  cannot  be 
a  "  use  upon  a  use."     See  Uses. 

A  rent-charge  may  not  be  limited  for  an  estate  greater  than  that 
which  the  grantor  has  in  the  land  whereon  it  is  charged.  Rent-charges 
in  tail  are  not  found ;  rent-charges  for  life  are  the  most  common,  and 
rent-charges  in  fee  are  not  infrequent.  As  to  rent-charges  pur  autre 
vie,  the  history  of  the  law  thereon  is  treated  of  under  Incoepoeeal 
Heeeditaments,  ad  fin. 

Besides  the  charge  on  the  lands,  the  conveyance  creating  the  rent- 
charge  frequently  contains  a  covenant  for  payment  of  the  annual  sum. 
Executors  and  administrators  liable  as  such  on  the  covenant  of  testator 
or  intestate  have  been  exonerated  from  liability  under  such  a  covenant 
by  virtue  of  the  provisions  of  22  &  23  Vict.  c.  35  (Lord  St.  Leonard's 
Act),  to  the  effect  that  when  such  executor  or  administrator  shall  have 
satisfied  all  liabilities  then  accrued  due,  or  claimed,  and  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be  made  in  respect 
of  any  fixed  and  ascertained  sum  covenanted  to  be  paid  out  of  the 
property  conveyed,  he  shall  be  at  liberty  to  distribute  the  residuary 
personal  estate  without  appropriating  any  part,  or  further  part,  to  meet 
any  further  claim,  and  shall  no  longer  be  personally  liable.  But  the 
provision  in  no  way  prejudices  the  right  of  the  person  entitled  to  the 
payment  to  follow  the  assets  of  the  deceased  into  the  hands  of  the 
beneficiaries. 

[Land  may  be,  and  in  some  parts  of  the  country  constantly  is,  sold  in 
consideration  of  a  rent-charge  reserved  and  payable  to  the  vendor.  This 
method  is  adopted  for  building  land,  and  covenants  are  usually  inserted 
in  the  conveyance  for  payment  of  the  rent  and  observance  of  the 
building  and  other  covenants.  The  rent  in  these  cases  is  known  as  a 
*'  fee  farm  "  rent,  and  is  recoverable  not  only  by  distress  or  re-entry,  but 
also  as  a  debt  against  the  owner  in  fee  simple  as  we  have  seen  {Thomas 
V.  Sylvester,  uhi  supra).  This  method  of  conveyancing  is,  however, 
objectionable,  because  an  assign  of  the  land  cannot  be  sued  upon  the 
covenants  other  than  that  for  payment  of  the  rent,  e.g.  to  repair  {Haywood 
V.  Brunswick  Permanent,  etc.,  Society,  1881,  8  Q.  B.  D.  403 ;  Austerherry 
V.  Oldham  Corporation,  1885,  29  Ch.  D.  750).  The  reservation  of  a  power 
of  re-entry  or  distress  on  non-performance  of  these  covenants  is  objec- 
tionable, because  being  unlimited  as  to  time  it  offends  the  rule  against 
perpetuities  (see  the  learned  note  in  1  Key  &  Elphinst.,  Conveyancing, 
8th  ed.,  p.  337).  A  precedent  of  a  conveyance  in  fee  in  consideration  of 
a  fee-farm  rent  is  given  infra.'\ 
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Registration.— ^y  virtue  of  the  provisions  of  18  &  19  Vict.  c.  15,  rent- 
charges  granted  after  the  passing  of  the  Act  (26th  April  1855),  other- 
wise than  by  marriage  settlement  or  will  for  a  life  or  lives,  or  any  estate 
determinable  on  a  life  or  lives,  do  not  affect  lands,  tenements,  or  here- 
ditaments, either  as  to  purchasers,  mortgagees,  or  creditors,  unless  and 
until  particulars  of  the  charge  are  registered  in  the  Court  of  Common 
Pleas.  The  registration  is  now  [in  the  Land  Charges  Department  of 
the  Offices  of  Land  Registry  under  the  Land  Charges  Act,  1900,  63  & 
64  Vict.  c.  26).  See  R.  S.  C,  0.  Ixi.  r.  22].  But  the  provisions  of  the 
Act  have  been  held  not  to  protect  an  incumbrancer  with  notice;  of 
an  unregistered  rent-charge  {Greams  v.   Tofield,  1880,  14  Ch.  D.  563). 

The  only  other  points  whereon  a  rent-charge  requires  special  notice 
are  apportionment  and  the  mode  of  its  determination.  As  between  the 
persons  entitled  to  receive  payment,  the  law  as  to  apportionment  of 
rent-service  and  of  rent-charge  is  identical.  As  between  the  person  to 
pay  and  the  owner  of  the  rent-charge,  there  being  no  tenure,  the  case  is 
somewhat  different.  At  common  law,  the  rent-charge,  not  being  appor- 
tionable,  ceased  to  exist  so  soon  as  any  part  of  the  land  became  free 
from  it.  This  might  take  place  by  express  release,  or  by  extinguish- 
ment of  the  rent-charge  in  part  of  the  land,  if  the  land  were  purchased 
by  the  party  who  was  entitled  to  the  rent-charge  secured  on  it.  The 
Inclosure  Acts  {q.v.)  provided,  however,  for  the  apportionment  of  rent- 
charges,  etc.,  by  the  Commissioners  (whose  successors  are  the  Board  of 
Agriculture),  on  the  application  of  parties  interested ;  and  as  to  releases, 
it  is  provided  by  the  Act  22  &  23  Vict.  c.  35,  that  the  release  from  a 
rent-charge  of  part  of  the  hereditaments  charged  therewith  shall  not 
extinguish  the  whole  rent-charge,  but  shall  operate  only  to  bar  the  right 
to  recover  any  part  of  it  out  of  the  hereditaments  released,  without 
prejudice,  however,  to  the  rights  of  all  persons  interested  in  the 
hereditaments  remaining  unreleased,  and  not  concurring  in  or  confirming 
the  release.  If  the  person  entitled  to  the  rent-charge  acquires  the 
whole  of  the  land,  the  rent-charge  is  merged,  or,  more  strictly,  extin- 
guished, and  is  thus  determined;  likewise  if  the  whole  of  the  rent- 
charge  is  released  by  the  party  entitled  thereto.  Rent-charges  are 
liable  to  be  determined  by  redemption  under  the  provisions  contained 
in  that  behalf  in  the  Conveyancing  Act  of  1881.  These  have  been 
already  noticed  in  dealing  with  rent.  Lastly,  if  limited  for  an  estate 
less  than  an  estate  in  fee,  rent-charges  determine,  like  ordinary  estates 
in  land,  when  the  period  for  which  they  are  limited  is  complete.  See 
Estates  ;  Incorporeal  Hereditaments. 

Rent-charges  generally,  as  incorporeal  hereditaments,  are  liable  to 
escheat,  the  Intestates  Estates  Act,  1884,  making  the  law  of  escheat 
apply  to  "any  estate  or  interest,  whether  legal  or  equitable  in  any 
incorporeal  hereditaments,  in  the  same  manner  as  if  the  estate  were 
a  legal  estate  in  corporeal  hereditaments."  An  eminent  writer  on  real 
property  has  said  of  this  enactment  that  it  is  founded  on  a  superficial 
view  of  the  law  of  escheat,  and  a  misapprehension  of  its  relation  to 
tenure;  and  he  points  out  (Challis,  Real  Property,  2nd  ed.,  39,  40) 
that  these  incorporeal  hereditaments,  not  being  like  corporeal,  held  of 
any  lord,  the  law  of  escheat  cannot  apply  "  in  the  same  manner,  and 
therefore  the  manner,  if  any,  in  which  it  is  to  apply  is  stiU  open  to 
question ;  and  if,  e.g.  the  question  arose  as  regards  a  rent-charge  issuing 
out  of  lands  held  of  a  mesne  lord,  the  latter's  claim  would  conflict 
with  that  of  the  Crown." 

VOL.  XII.  *^ 
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Of  the  Statutes  of  Limitations  as  they  affect  Rents  and  Rent-charges. — 
The  provisions  of  the  Statutes  of  Limitations,  3  &  4  Will.  iv.  c.  27,  and 
37  &  38  Vict.  c.  57,  as  regards  land  apply  to  all  rents  other  than  rent 
reserved  upon  a  lease  as  well  as  to  rent-charges.  The  question  whether 
a  quit-rent  payable  in  respect  of  copyholds  came  within  the  provisions 
of  the  statutes,  or  was  to  be  treated  as  analogous  to  rent  reserved  on  a 
lease,  was  not  decided  till  recently.  It  has  now  been  decided  that  if 
such  a  rent  is  unpaid  for  twelve  years,  and  no  acknowledgment  given, 
it  is  barred  by  the  statutes  {Hewitt  v.  Earl  Harrington,  [1893]  2  Ch. 
497).  The  period  of  limitation  of  arrears  of  rent  is  six  years;  the 
subject  will  be  found  dealt  with  under  Landlord  and  Tenant; 
Limitations  (Statutes  of).  It  is  only  necessary  to  notice  here  the 
provisions  of  the  Agricultural  Holdings  Act,  1883,  which  limit  the 
landlord's  right  of  distress,  in  the  case  of  holdings  to  which  the  Act 
applies,  to  rents  due  one  year  before  the  making  of  such  distress 
(46  &  47  Vict.  c.  61,  s.  44). 

An  action  to  recover  arrears  of  a  rent-charge  of  a  yearly  value  of 
not  more  than  £50  may  be  brought  in  the  County  Court.  The  words 
in  sec.  60  of  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  give 
the  Court  jurisdiction  "  where  neither  the  value  of  the  lands,  tene- 
ments, or  hereditaments  in  dispute,  nor  the  rent  payable  in  respect 
thereof,"  shall  exceed  £50  a  year;  and  in  such  an  action  it  is  the 
title  to  the  rent-charge  (included  in  the  word  "  hereditaments  "),  not 
the  title  to  the  land,  that  is  in  dispute  (Bassano  v.  Bradley,  [1896] 
1  Q.  B.  645). 

Tithe  rent-charges  and  the  statutory  rent-charges  to  defray  expenses 
of  improvements  have  not  been  dealt  with  here,  as  they  will  be  found 
treated  of  under  Tithes  ;  Improvement  of  Land  ;  Settled  Land  Acts. 

Rent  (Forehand). — Where  rent  is  by  an  express  reservation  to  that 
effect  made  payable  in  advance  either  yearly  or  quarterly  or  with 
regard  to  any  other  period  of  time,  it  is  called  forehand  rent.  And  fines 
or  sums  paid  by  way  of  premium  are  considered  as  in  the  nature  of 
forehand  rent.  A  reservation  of  this  sort  must  be  clear  and  unambiguous, 
and  will  be  construed  more  strongly  against  the  lessor,  both  as  to  the 
amount  payable  and  as  to  time.  The  landlord  has  the  same  rights 
of  distraining  and  of  an  action  for  rent,  as  with  ordinary  rent,  as 
soon  as  the  forehand  rent  is  payable  under  the  terms  of  the  lease ;  but 
of  course  the  rent  being  in  respect  of  future  use  and  occupation,  the 
lessor  cannot  recover  it  in  advance  by  an  action  for  use  and  occupation 
of  the  premises  demised.  See  Woodfall,  Landlord  and  Tenant,  404; 
18th  ed.,  441 ;  and  Landlord  and  Tenant. 

Ground-rent. — The  term  "ground-rent"  is  one  of  those  terms  which  are 
well  understood,  though  sometimes  misused ;  it  is,  however,  somewhat 
difficult  to  give  a  definition  which  is  at  once  comprehensive  and  accurate. 
Lord  Eldon  felt  this  difficulty  in  1815,  when  he  said  that  the  context  in 
which  the  term  occurs  may  materially  affect  its  meaning  (Stewart  v. 
Alliston,  1815,  1  Mer.  26  ;  35  E.  R.  587 ;  15  R.  R.  81).  "  Ground-rent " 
and  "  rack-rent "  are  different  one  from  another ;  the  latter  is  generally 
higher  than  the  former,  but  the  former  generally  carries  with  it  the 
reversionary  interest  in  buildings  erected  after  the  date  on  which  the 
ground-rent  was  fixed,  or  the  land  out  of  which  the  rent  arises ;  thus  a 
ground-rent  of  £40  will  in  the  long  run  generally  be  more  valuable  than 
a  rack-rent  of  the  same  amount.  In  Bartlett  v.  Salmon,  1855,  6  De  G. 
M.  &  G.  33;  43  E.  R.  1142,  Lord  Cranworth  defined  "ground-rent"  as 
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the  sum  paid  by  the  owner  or  builder  of  houses  for  the  use  of  the  land 
built  on ;  and  he  pointed  out  that  it  is  much  under  the  rent  for  which 
the  house  and  land  is  let  by  the  builder  when  the  buildings  are  com- 
pleted. Not  dissimilar  is  the  definition  of  Sir  Samuel  Eomilly  (arquendo^ 
—rent  reserved  upon  land  subsequently  converted  to  some  valuable 
present  use,  such  as  building  (in  Stewart  v.  Alliston,  supra).  In  this 
€ase  last  quoted  Lord  Eldon  refused  to  assist  a  vendor  who  had  described 
m  the  conditions  of  sale  as  ground-rents  that  which  was  in  reahty  but 
a  rack-rent.  In  Dart  on  Vendors  and  Purchasers,  6th  ed.,  p.  138  ;  7th 
ed.,  p.  135,  it  is  stated  that  "by  the  expression  'ground-rent/  if  unex- 
plained, is  to  be  understood  a  rent  less  than  the  rack-rent  of  the 
premises ;  its  proper  meaning  is  the  rent  at  which  land  is  let  for  the 
purpose  of  improvement  by  building ;  but  the  expression  is  very  care- 
lessly used."  The  learned  author  then  points  to  the  case  of  Hvam  v 
BoUns,  1862,  1  H.  &  C.  302,  in  which  the  Court  of  Exchequer  decided 
that  a  sum  paid  for  the  use  of  a  garden  attached  to  a  house  was  not  a 
ground-rent,  and  that  a  description  of  it  as  such  was  a  misdescription 
'entitling  the  purchaser  to  rescind  the  contract. 

The  following  points  may  be  specially  referred  to  here : — 

Freehold  ground-rents  secured  upon  newly  erected  houses  are 
investments  [on]  which  trustees  [who  are  employed  to  invest  on  real 
securities  may  lend]  trust  moneys  in  the  absence  of  directions  to  the 
<3ontrary  in  the  will  or  deed  under  which  they  act ;  and  in  estimating 
the  amount  which  may  be  invested  on  the  security,  the  value  of  the 
buildings  may  be  taken  into  consideration  (see  Vickery  v.  Evans,  1863, 
33  Beav.  376 ;  55  E.  R.  413).  [A  trust  to  invest  on  real  securities 
does  not  empower,  but  a  trust  to  invest  on  Government  securities 
■or  upon  freehold  ground-rents  or  upon  leasehold  ground-rents  does 
empower  trustees  to  purchase  them  {Re  Mordan,  [1905]  1  Ch.  515).] 
Where  a  settlement  authorised  the  trustees  to  purchase  lands  or 
hereditament  in  fee  simple  in  possession,  a  purchase  of  freehold  ground- 
rents  was  held  to  be  proper  {In  re  Peyton's  Settlement,  1869,  L.  R. 
7  Eq.  463). 

A  devise  or  bequest  of  ground-rent  by  a  testator  seised  or  possessed 
of  a  reversion  in  fee  or  for  years  passes  the  reversion  out  of  which  the 
ground-rent  arises  as  well  as  the  ground-rent  itself  (see  Jarman  on 
Wills,  5th  ed.,  741,  and  the  cases  cited  there ;  also  1  White  and  Tudor, 
Leading  Cases,  7th  ed.,  p.  801). 

Sometimes  a  tenant  holding  subject  to  the  payment  of  ground-rent 
parts  with  his  interest  in  part  of  the  premises  to  one  and  in  part  to 
another ;  the  purchaser  of  each  part  needs  to  be  on  his  guard  lest  he 
find  himself  liable  to  the  ground-rent  for  the  whole;  for  though  he 
cannot  be  sued  for  the  entire  rent  {Curtis  v.  Spitty,  1835,  1  Bing.  N.  C. 
756),  the  ground  landlord  may  distrain  on  him,  though  it  be  the  assignee 
of  the  other  part  who  is  in  default  (S.  C. ;  and  see  Bamioell  v.  Harris, 
1809,  1  Taunt.  430 ;  10  R.  R.  560) ;  further,  the  landlord  may  enforce 
any  rights  of  forfeiture  he  may  have.  Sometimes  it  is  attempted  to 
surmount  this  difficulty  by  cross-covenants  of  indemnity  between  the 
assignees  of  the  part.  Whether  it  is  safe  to  secure  these  cross-covenants 
by  cross-rights  of  distress,  qicery ;  if  the  lease  be  a  running  lease,  or  if 
the  right  of  distress  be  given  only  to  secure  the  payment  of  rent, 
the  Bills  of  Sale  Acts  may  not  apply :  otherwise  they  probably  will 
.(on  this  see  Pulhrook  v.  Ashhy,  1887,  56  L.  J.  Q.  B.  376 ;  Stevens 
V.  Marston,  1890,  60  L.  J.  Q.  B.  192 ;  and  In  re  Jioundwood  Colliery 
Co.,  [1897]  1  Ch.  373). 
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"Waiver  of  forfeiture  is  dealt  with  under  Landlord  and  Tenant, 
Vol.  YII.,  at  p.  717,  but  the  Conveyancing  Act,  1881,  s.  3  (4)  and  (5), 
specially  affects  waiver  by  accepting  ground-rent,  and  should  be  noted 
in  this  place.  It  provides  by  subs.  (3)  that  where  land  is  sold  or  held 
by  lease  (not  underlease)  the  purchaser  shall  assume,  unless  the  con- 
trary appears  on  the  production  of  the  receipt  for  the  last  payment 
due  for  rent  under  the  lease  before  the  date  of  actual  completion 
of  the  purchase,  that  all  covenants  and  provisions  of  the  lease  have 
been  duly  performed  and  observed  up  to  the  date  of  actual  completion 
of  the  purchase ;  but  the  sub-section  does  not  apply  when  the  ground- 
rent  is  a  peppercorn  {In  re  Moody  and  Yates's  Contract,  1885,  30  Ch.  D. 
344),  nor,  semhle,  when  the  rent  reserved  is  anything  else  other  than 
money  (S.  C).  Subs.  (4)  applies  to  underleases,  and  enacts  that  the 
purchaser  shall  assume  [unless  the  contrary  appears,  that  the  under- 
lease was  duly  granted,  and  on  production  of  the  receipt  for  the  last 
payment  due  for  rent  under  the  underlease  he  shall  assume,  unless  the 
contrary  appears,  that  all]  the  covenants  and  provisions  of  the  underlease 
have  been  performed  and  observed ;  but  the  production  of  the  superior 
landlord's  receipt  will  not  bring  the  case  within  this  sub-section  {In 
re  Higgins  and  Percival,  1888,  57  L.  J.  Ch.  807).  [A  purchaser  can, 
notwithstanding  the  section  and  because  of  the  provision  "  unless  the 
contrary  appears  "  resist  specific  performance  if  it  is  shown  aliunde  that 
the  covenants  have  not  been  performed  {Be  Highett  &  Bird,  [1903] 
1  Ch.  287).] 


PRECEDENTS. 


I.  CONVEYANCE  in  Fee  for  Building  Purposes  in  consideration  of  a 
Perpetual  Bent-charge.^ 

THIS  INDENTURE,  dated  the  day  of  19     , 

Between  A.,  of,  &c.  [vendor],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],. 
of,  &c.,  of  the  other  part :  Whereas  the  said  A.  has  agreed  with  the 
said  B.  for  the  sale  to  him  of  the  hereditaments  hereby  granted  in  con- 
sideration of  the  yearly  rent-charge  of  £30  hereinafter  limited  and  the 
covenants  by  the  said  B.  hereinafter  contained  :  NOW  THIS  INDEN- 
TURE WITNESSETH  that  in  pursuance,  &c.,  and  in  consideration  of 
the  yearly  rent-charge  hereinafter  limited  to  the  said  A.,  and  of  the 
covenants  by  the  said  B.  hereinafter  contained,  the  said  A.,  as  beneficial 
owner,  doth  hereby  grant  unto  the  said  B.  All  [parcels],  To  hold  the 
same  Unto  the  said  B.  and  his  heirs.  To  the  use  that  the  said  A.,  his 
heirs  and  assigns,  shall  receive  a  perpetual  yearly  rent-charge  of  £30 
to  commence  from  the  date  of  these  presents  and  to  be  charged  upon 
and  issuing  out  of  all  the  premises  hereby  granted  and  to  be  paid 
without  any  deduction  by  equal  half-yearly  payments  on  the 
day  of  ,  and  the  day  of  in  every  year, 

the  first  payment  thereof  to  be  made  on  the  day  of 

next.  And   subject  and   charged   as   aforesaid,  To  the  use   of   the 

1  This  deed  does  not  require  registration  under  18  &  19  Vict.  c.  15,  s.  12, 
and  is  not  affected  by  the  Lands  Charges  Registration  and  Searches  Act,  1888,. 
which  relates  to  land  charges  created  otherwise  than  by  deed  only  ;  see  sec.  4. 
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said  B.,  his  heirs  and  assigns  for  ever :  Provided  always,  and  it  is  Restrictioa 
hereby  agreed  and  declared,  that  the  powers  of  entry  on  taking  theofeiul?'^ 
said  yearly  rent-charge  issuing  out  of  the  said  premises  by  these  *^'tu5^  , 
presents  and  the  C.  A.,  1881,  conferred  on  the  said  A.,  his  heirs  and  '^'"'^' 
assigns,  shall  be  exercisable  only  during  the  life  of  the  survivor  of  the 
issue  now  living  of  Her  late  Majesty  Queen  Victoria,  and  twenty-one 
years  after  the  death  of  such  survivor  and  during  such  further  period, 
if  any,  as  shall  be  lawful :  And  the  said  B.  doth  hereby  covenant  with 
the  said  A.,  his  heirs  and  assigns,  that  he,  the  said  B.,  his  heirs  and 
assigns,  will  henceforth  pay  to  the  said  A.,  his  heirs  and  assigns,  the 
said  yearly  rent-charge  of  £30  at  the  times  and  in  the  manner  herein- 
before appointed  for  the  payment  thereof,  free  from  all  deductions :  And 
FURTHER,  &c.,  foT  erecting  and  maintaining  buildings,  &c.,  and  restndive 
covenants,  see  Conditions  of  Sale,  Precedents ;  Schedule  of  Stipula- 
tions, Vol.  III.  p.  442  :  And  will  permit  the  said  A.,  his  heirs  and 
assigns  and  his  or  their  agents,  once  in  every  year  in  the  daytime,  on 
giving  to  the  tenant  or  occupier  for  the  time  being  of  any  dwelling- 
house  or  building  upon  the  said  premises  hereby  granted  days' 
previous  notice  in  writing  to  enter  into  and  upon  the  same  to  view  the 
state  of  repair  and  condition  thereof:  Provided  always,  and  these 
presents  are  executed  on  this  express  condition,  that  if  the  said  [jpur- 
chaser],  his  heirs  or  assigns,  shall  at  any  time  make  default  in  payment 
of  the  said  yearly  rent  of  £30  within  thirty  days  after  the  same  shall 
have  become  due  (whether  demanded  or  not),  or  shall  at  any  time 
make  default  in  performing  or  observing  any  of  the  covenants  and 
stipulations  (whether  negative  or  affirmative)  hereinbefore  contained 
and  on  his  or  their  part  to  be  performed  and  observed,  then,  and  in  such 
case,  it  shall  be  lawful  for  the  said  [vendor],  his  heirs  or  assigns,  into  and 
upon  the  premises  hereby  assured,  or  any  part  thereof,  in  the  name  of 
the  whole,  to  enter  and  to  do  thereon  any  act  which  may  be  requisite 
specifically  to  perform  the  covenants  by  the  said  [purchaser]  hereinbefore 
contained,  and  to  remain  in  possession  and  receive  the  rents  and  profits 
thereof  until  all  the  said  covenants  and  stipulations  shall  have  been  duly 
performed  and  observed,  and  any  breach  thereof  made  good,  and  until 
the  said  [purchaser],  his  heirs  or  assigns,  shall  have  paid  to  the  said 
[vendor],  his  heirs  or  assigns,  all  rent  in  arrear  and  all  costs,  charges,  and 
expenses  properly  incurred  by  him  or  them  in  or  about  the  doing  of  any 
such  act  as  aforesaid,  or  occasioned  by  any  such  non-payment  or  breach 
of  covenant  as  aforesaid,  together  with  interest  thereon  at  the  rate  of 
£5  per  cent,  per  annum,  or  until  the  same  shall  have  been  satisfied  out 
of  the  rents  and  profits  of  the  premises  :  Provided  nevertheless  that 
such  right  of  entry  and  other  powers  and  remedies  aforesaid  shall  not 
be  exercised  or  put  into  force  by  the  said  [vendor],  his  heirs  or  assigns, 
unless  and  until  he  or  they  shall  have  given  to  the  said  [purcJuiser],  his 
heirs  or  assigns,  or  left  upon  the  premises  hereby  assured,  notice  in 
writing  to  make  good  such  default,  and  all  costs,  damages,  and  expenses 
incurred  as  aforesaid,  and  the  said  [purchaser],  his  heirs  or  assigns,  shall 
fail  so  to  do  for  one  calendar  month  after  such  notice. 

In  witness,  &c. 

1  This  proviso  is  inserted  to  prevent  the  powers  of  re-entry  ^rom  offending 
the  rule  against  perpetuities  (see  also  Be  Morse,  [1901]  1  Ch.  936j. 
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II.  CONVEYANCE  in  Fee  of  Lands  which  are  subject  to  a  Perpetual 

Rent-charge. 

THIS  INDENTURE,  made  the  day  of  19     » 

Between  [vendor\  of,  &c.,  of  the  one  part,  and  [iMrchaser\  of,  &c.,  of 
the  other  part :  Whereas  by  an  indenture  dated,  &c.,  and  made  between 
[A.  B.],  of  the  one  part,  and  the  said  [vendor],  of  the  other  part,  the 
piece  of  land  and  hereditaments  hereby  conveyed  were  assured  unto  the 
said  [vendor]  and  his  heirs  to  the  use  that  the  said  [A.  B.],  his  heirs  and 
assigns,  should  thenceforth  receive  a  yearly  rent-charge  of  £ 
issuing  out  of  the  same  hereditaments,  to  be  paid  by  half-yearly  pay- 
ments, on  the  day  of  ,  and  the  day  of 
in  every  year,  and  subject  thereto  to  the  use  of  the  said 
[vendoi-],  his  heirs  and  assigns ;  And  the  indenture  now  in  recital  con- 
tains a  covenant  by  the  said  [vendor-]  for  payment  of  the  said  rent-charge, 
and  also  to  build  a  messuage  or  dwelling-house  with  the  appurtenances 
thereto,  and  to  repair,  maintain,  and  insure  the  same  as  therein  is  men- 
tioned :  And  whereas  the  said  [vendor]  has  since  the  date  of  the  herein- 
before recited  indenture  built  and  erected  upon  the  said  piece  of  land  a 
messuage  or  dwelling-house  with  the  appurtenances  thereto,  in  perform- 
ance of  and  pursuant  to  the  covenant  in  that  behalf  contained  in  the 
same  indenture :  And  whereas  the  said  [vendo7']  has  agreed  with  the 
said  [purchaser]  for  the  sale  to  him  of  the  said  piece  of  land  and 
hereditaments  hereby  conveyed  with  the  said  messuage  or  dwelling-house 
so  erected  and  made  thereon  as  aforesaid,  with  the  appurtenances  subject 
as  is  hereinafter  mentioned;  at  the  price  of  £  .  NOW  THIS 
INDENTURE  WITNESSETH  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  sum  of  £  paid  to  the  said  [vendor] 
by  the  said  [purchaser],  of  which  sum  of  £  the  said  [vendor] 
hereby  acknowledges  the  receipt,  the  said  [vendor]  hereby  as  beneficial 
owner  conveys  unto  the  said  [purchaser]  and  his  heirs  All  that  piece 
or  parcel  of  land,  &c.  [describe  parcels],  and  all  that  messuage  or  dwelling- 
house  which  has  been  recently  built  and  erected  on  the  said  piece  or 
parcel  of  land  as  aforesaid,  with  the  stable,  coachhouse,  outbuildings,  and 
appurtenances  thereto  belonging,  To  hold  all  the  premises  hereby  con- 
veyed, subject  to  the  said  rent-charge  of  £  reserved  by  the 
hereinbefore  recited  indenture  and  to  the  covenants  on  the  part  of  the 
said  [vendor]  therein  contained,  and  to  all  powers  and  remedies  for 
the  recovery  and  securing  payment  of  the  said  rent-charge,  Unto  and 
TO  the  use  of  the  said  [purchaser],  his  heirs  and  assigns ;  And  the  said 
[jpurchaser]  hereby  covenants  with  the  said  [vendoi^]  that  he,  the  said 
[j^urchaser],  his  heirs  and  assigns,  will  henceforth  pay  the  said  rent- 
charge  of  £  reserved  by  the  hereinbefore  recited  indenture, 
and  perform  and  observe  all  the  covenants  on  the  part  of  the  said  [vendoi'] 
and  conditions  contained  in  the  same  indenture,  and  on  the  part  of  the 
grantee  of  the  hereditaments  hereby  conveyed  to  be  performed  and 
observed,  and  will  at  all  times  keep  indemnified  the  said  [vendor],  his 
heirs  and  assigns,  estate  and  effects,  against  all  actions,  proceedings, 
costs,  expenses,  damages,  claims,  and  demands  whatsoever  on  account 
or  in  respect  of  such  rent-charge,  covenants,  and  conditions. 

In  witness,  &c. 
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III.  CONVEYANCE  hy  a  Mortgagee  and  Mortgagor  of  a  Perpetual 
Bent-charge  compised  in  the  Mortgage,  and  of  Freehold  Reversions 
and  Bents  of  Lands  subject  to  Leases  also  comprised  in  the  Mortgage. 
THIS  INDENTUEE,  made  the  day  of  19 

Between  [raortgagee\  of,  &c.,  of  the  first  part ;  [mmigagor],  of,  &c.,  of  the 
second  part ;  and  [purchaser]  of,  &e.,  of  the  third  part :  Whereas  at  the 
date  of  the  indenture  next  hereinafter  recited,  the  said  [mm'tgag(yi']  was 
seised  of  or  entitled  to  the  several  pieces  or  parcels  of  land  and  heredita. 
ments  described  in  the  schedule  hereunder  written,  for  an  estate  in  fee 
simple  in  possession  free  from  incumbrances,  but  subject  as  to  such  of 
the  said  hereditaments  as  are  described  in  the  second  part  of  the  said 
schedule  to  the  several  indentures  of  lease  affecting  the  same  heredita- 
ments respectively  therein  mentioned,  and  with  the  benefit  of  the  said 
indentures  of  lease  and  of  the  rents  thereby  reserved,  and  of  the 
covenants  on  the  part  of  the  respective  lessees,  and  conditions  contained 
in  the  said  indentures  of  lease  respectively;  And  whereas,  by  an 
indenture  of  mortgage  dated,  &c.,  and  made  between  the  said  [mortgagor] 
of  the  one  part,  and  the  said  [mortgagee]  of  the  other  part,  the  pieces  or 
parcels  of  land  and  hereditaments  described  in  the  said  schedule  hereto, 
but  as  to  such  of  the  same  hereditaments  as  are  described  in  the  second 
part  of  the  same  schedule  subject  and  with  such  benefit  as  aforesaid, 
were  conveyed  to  the  use  of  the  said  [mortgagee],  his  heirs  and  assigns, 
by  way  of  mortgage,  to  secure  the  payment  to  the  said  [mortgagee],  his 
executors,  administrators,  and  assigns,  of  the  sum  of  £  ,  and 

interest  thereon  as  therein  is  mentioned  :  And  whereas  by  an  indenture 
dated,  &c.,  and  made  between  the  said  [mortgagee]  of  the  first  part,  the 
said  [mortgagm^]  of  the  second  part,  and  [A.  B.]  of  the  third  part,  the  said 
[mmigagee]  and  [mortgagor]  conveyed  unto  the  said  [A.  B.]  and  his  heirs 
all  such  of  the  said  pieces  or  parcels  of  land  and  hereditaments  as  are 
described  in  the  first  part  of  the  said  schedule  hereto,  freed  and  dis- 
charged from  all  principal  monies  and  interest  secured  by  the  herein- 
before recited  indenture  of  mortgage,  and  all  securities  for  the  same,  to 
the  use  that  the  said  [mortgagee],  his  heirs  and  assigns,  should  thence- 
forth receive  a  yearly  rent-charge  of  £  ,  issuing  out  of  the  same 
hereditaments,  to  be  paid  by  half-yearly  payments  on  the 
day  of  and  the  "  day  of  in  every  year, 
and  subject  thereto,  and  to  the  covenants  on  the  part  of  the  said  [A.  B.] 
therein  contained,  to  the  use  of  the  said  [A.  B.],  his  heirs  and  assigns : 
And  the  indenture  now  in  recital  contained  covenants  on  the  part  of 
the  said  [A.  B.]  for  payment  of  the  said  rent-charge  at  the  times  and  in 
manner  aforesaid,  and  also  covenants  that  he,  the  said  [A.  B.],  his  heirs 
or  assigns,  would  build  on  the  said  pieces  or  parcels  of  land  hereinafter 
described  messuages  or  dwelling-houses  of  the  nature  and  in 
the  manner  therein  mentioned,  and  would  maintain  and  repair  the  same 
respectively  and  insure  the  same  in  the  sum  of  £  each,  and  pro- 
duce to  the  said  [mortgagee],  his  heirs  and  assigns,  the  last  receipts  for 
premiums  and  the  policies  of  such  insurances  respectively  as  therein 
mentioned  ;  And  it  was  by  the  indenture  now  in  recital  declared  between 
the  said  [mortgagor]  and  [m^'tgagee]  that  the  said  rent-charge  of  £ 
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thereby  limited  should  be  substituted  for  the  said  pieces  or  parcels  of 
land  and  hereditaments  hereinafter  described,  and  thereby  conveyed  as 
a  security  for  the  payment  to  the  said  [mortgagee],  his  executors,  adminis- 
trators, and  assigns,  of  the  said  principal  sum  of  £  and  interest 
secured  by  the  hereinbefore-recited  indenture  of  mortgage,  and  should 
be  subject,  so  far  as  the  different  nature  of  the  security  would  admit,  to 
a  like  equity  of  redemption,  and  to  like  powers  of  sale  and  other  powers, 
remedies,  and  provisions  as  are  contained  in  the  same  indenture  of 
mortgage  with  respect  to  the  said  hereditaments  therein  comprised  : 
And  whereas  the  said  [A.  B.]  has,  since  the  date  of  the  last  herein- 
before-recited indenture,  built  on  the  said  several  pieces  or  parcels  of  land, 
described  in  the  first  part  of  the  said  schedule  hereto, 
messuages  or  dwelling-houses  as  appears  by  such  description,  pursuant 
to  the  covenants  in  that  behalf  contained  in  the  same  indenture  :  And 
WHEREAS  the  said  principal  sum  of  £  secured  by  the  hereinbefore 
recited  indenture  is  still  due  and  owing  to  the  said  [mortgagee],  but  all 
interest  thereon  has  been  paid  up  to  the  date  of  these  presents :  And 
WHEREAS  the  said  [mortgagor]  has  agreed  with  the  said  [purchaser]  for 
the  sale  to  him  of  the  said  yearly  rent-charge  of  £  and  the  benefit 
of  all  powers  and  remedies  for  securing  payment  thereof,  and  of  all 
covenants  on  the  part  of  the  said  [A.  B.]  contained  in  the  hereinbefore 
recited  indenture  of  the  day  of  19  ,  and  also  of 
the  freehold  reversion  of  and  in  the  said  pieces  or  parcels  of  land  and 
hereditaments  described  in  the  second  part  of  the  said  schedule  hereto, 
expectant  on  the  determination  of  the  several  terms  therein  granted  by 
the  said  several  indentures  of  lease  respectively,  and  of  the  benefit  of 
the  rents  reserved  by  and  of  the  covenants  on  the  parts  of  the  respective 
lessees  and  conditions  contained  in  the  same  indentures  of  lease  respec- 
tively for  the  price  of  £  :  And  whereas  it  has  been  agreed  that 
the  sum  of  £  ,  part  of  the  said  purchase-money,  shall  be  paid  to  the 
said  [mortgagee]  in  discharge  and  satisfaction  of  the  said  principal  sum  of 
£  so  owing  to  him  as  aforesaid,  and  that  he,  the  said  [mortgagee], 
shall  join  in  these  presents  for  the  purpose  and  in  manner  hereinafter 
appearing :  NOW  THIS  INDENTURE  WITNESSETH  that  in  pur- 
suance of  the  said  agreements  and  in  consideration  of  the  sum  of  £ 
now  paid  to  the  said  [mmigagee]  at  the  request  of  the  said  [mortgagor], 
of  which  sum  of  £  the  said  [mo^igagee]  hereby  acknowledges  the  re- 
ceipt, and  of  the  further  sum  of  £  now  paid  to  the  said  [mortgagor] 
by  the  said  [purchaser],  of  which  several  sums  of  £  ,  and  £ 
respectively,  making  together  the  sum  of  £  ,  the  said  [mortgagor] 
hereby  acknowledges  the  payment  in  manner  aforesaid  and  receipt 
respectively,  he,  the  said  [mortgagee]  hereby  grants  and  as  mortgagee 
conveys,  and  the  said  [mortgagor]  hereby  confirms  and  as  beneficial  owner 
conveys  unto  the  said  [purchase?-]  and  his  heirs,  All  that  the  said 
perpetual  yearly  rent-charge  of  £  ,  limited  by  the  hereinbefore- 
recited  indenture  of  the  day  of  19  ,  and  issuing 
out  of  the  several  pieces  or  parcels  of  land  and  hereditaments  particularly 
described  in  the  first  part  of  the  schedule  hereto,  and  all  future  payments 
of  the  said  rent-charge  ;  And  also  all  those  pieces  or  parcels  of  land  and 
hereditaments  particularly  described   in    the   second   part  of   the  said 
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schedule,  and  comprised  in  and  demised  by  the  several  indentures  of 
lease  mentioned  in  the  same  part  of  the  said  schedule  and  therein  set 
opposite  to  the  several  pieces  or  parcels  of  land  and  hereditaments  to 
which  the  same  indentures  respectively  relate,  and  the  several  yearly 
rents  also  mentioned  in  the  second  part  of  the  said  schedule,  and  reserved 
by  the  said  indentures  of  lease  respectively,  and  amounting  in  the 
aggregate  to  the  sum  of  £  ;  And  also  the  full  benefit  of  all 

powers  and  remedies  for  recovering  and  securing  payment  of  the  said 
rent-charge  and  rents  respectively ;  And  of  all  covenants  on  the  part  of 
the  said  [A.  B.],  and  of  the  said  several  lessees  respectively  contained  in 
the  hereinbefore  recited  indenture  of  the  day  of 

19  ,  and  in  the  said  several  indentures  of  lease  respectively.  To  hold 
all  the  premises  hereby  conveyed  unto  and  to  the  use  of  the  said 
[purchaser],  his  heirs  and  assigns.  Subject  nevertheless  as  to  the  premises 
secondly  hereby  conveyed  to  the  residue  now  unexpired  of  the  several 
terms  therein  granted  by  the  said  indentures  of  lease  respectively. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


Rents ;     Rents    and    Prof  its.— See    Will,    Judicial 

Glossary. 

Renvoi  {lit.  sending  back). — The  name  applied  to  the  doctrine  or 
theory  devised  for  the  solution  of  a  legal  question  where  there  is  a  con- 
flict between  the  rules  of  private  international  law  adopted  by  the  two 
States  concerned,  as,  for  example,  where  the  one  regards  the  law  of  the 
domicil  as  regulative  of  the  question  at  issue,  while  the  other  treats  the 
matter  as  governed  by  the  law  of  the  nationality.  The  term'  imports  a 
kind  of  reference  or  sending  back  of  the  question  from  the  one  law  to 
the  other.  The  theory,  which  has  given  rise  to  much  controversy  among 
writers  on  private  international  law,  and  was  condemned  by  a  large 
majority  of  the  Institute  of  International  Law  in  1900,  may  best  be 
explained  by  the  following  concrete  example  which  is  taken  from 
Mr.  Pawley  Bate's  learned  Notes  on  the  Doctrine  of  Renvoi,  1904: — A 
question  is  raised  in  a  Danish  Court  as  to  the  testamentary  capacity  of 
a  Danish  subject  domiciled  in  Italy.  In  Italy  testamentary  capacity  is 
acquired  at  the  age  of  eighteen,  whereas  in  Denmark  such  capacity  is  not 
acquired  till  the  age  of  twenty-one.  The  law  of  the  Danish  forum  refers 
the  matter  to  the  law  of  the  person's  domicil,  i.e.  to  the  law  of  Italy ; 
the  Italian  Code  says  that  such  a  matter  is  to  be  governed  by  the  law 
of  a  foreigner's  nationality,  i.e.  by  the  law  of  Denmark.  If  the  renvoi 
theory  is  accepted,  the  law  of  Denmark  ultimately  decides  the  question 
by  renvoi  from  the  law  of  Italy.  It  may  happen  that  for  the  ultimate 
decision  of  such  questions  a  reference  may  have  to  be  made  to  the  law 
of  a  third  country.  To  such  a  case,  although  there  is  no  reference  hack, 
the  term  "renvoi"  is  also  applied;  in  Germany,  however,  the  term 
applied  in  such  circumstances  is  not  Ruckverweisung  ( =  Renvoi),  but 
Weiterverweisung.  The  doctrine  has  acquired  a  greater  prominence 
since  the  adoption  by  a  number  of  continental  States  of  the  principle  of 
nationality  instead  of  domicil  as  the  criterion  of  personal  law.     Ihe 
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only  instance  in  which,  up  till  now,  the  term  "renvoi"  has  been 
judicially  noticed  in  the  English  Courts,  was  in  In  re  Johnson,  Boherts 
V.  Attorney-General,  [1903]  1  Ch.  821.  There,  the  facts  were  these — 
the  testatrix  was  a  British  subject  whose  domicil  of  origin  was  Malta. 
She  left  Malta  in  1832,  and  died  in  1894  domiciled,  but  not  naturalised, 
in  Baden.  She  made  a  will,  but  left  some  movables  undisposed  of.  It 
was  proved  that  the  law  of  Baden  paid  no  attention  to  domicil,  but  dis- 
tributed the  movables  of  a  non-naturalised  foreigner  dying  in  Baden, 
according  to  the  law  of  the  deceased's  nationality.  Farwell,  J.,  held 
that  the  movables  within  the  jurisdiction  of  the  English  Court  must  be 
distributed  according  to  Maltese  law,  accepting  the  renvoi  principle  as 
one  of  the  grounds  of  his  decision. 

[Authorities. — Pawley  Bate's  Notes  on  the  Doctrine  of  Renvoi,  1904 ; 
Westlake's  Private  International  Law,  4th  ed.,  ch.  2;  Law  Quarterly 
Bevie^v,  vol.  xix.  pp.  243  et  seq,'\ 

Repairing"  Lease. — See  Landlord  and  Tenant. 

Repairs. — Nearly  all  leases  and  agreements  contain  a  covenant 
as  to  repairs.  The  subject  is  discussed  in  the  article  Landlord  and 
Tenant,  Vol.  VII.,  at  p.  673. 

Repeal. — Subject  to  the  provisions  of  the  Interpretation  Act, 
1889,  52  &  53  Vict.  c.  63,  ss.  11  and  38  (see  Interpretation  Act, 
Vol.  VIL,  pp.  392,  405),  "  the  effect  of  repealing  a  statute  is  to  obliterate 
it  as  completely  from  the  records  of  Parliament  as  if  it  had  never  been 
passed"  {'per  Tindal,  C.J.,  in  Kay  y.  Goodwin,  1830,  6  Bing.  576,  582; 
31  E.  K.  500).  Except  for  the  purpose  of  transactions  or  proceedings 
already  concluded,  a  repealed  statute  must  be  considered  as  if  it  had 
never  existed  {Hid. ;  Surtees  v.  Ellison,  1829,  9  Barn.  &  Cress.  750 ; 
Dean  v.  Mellard,  1863,  32  L.  J.  C.  P.  282;  Tontill  v.  Douglas,  1863, 
33  L.  J.  Q.  B.  66 ;  Linton  v.  Blakeney,  etc..  Society,  1865,  3  H.  &  C.  853). 
Thus,  where  an  Act  creating  an  offence  is  repealed,  an  offender  cannot 
be  afterwards  proceeded  against  for  an  offence  committed  against  the 
Act  while  it  was  in  operation ;  and  even  if  the  repealing  Act  re-enacts 
the  penal  clauses,  or  substitutes  some  other  punishment  for  the  same 
offence,  the  offender  cannot  be  punished  under  either  statute  for  an 
offence  committed  before  the  repealing  statute  came  into  operation,  but 
not  tried  until  afterwards  {B.  v.  Swan,  1849,  4  Cox  C.  C.  108;  B.  v. 
M'Kenzie,  1820,  Euss.  &  E.  429).  In  B.  v.  Dento7i,  1852,  18  Ad.  &  E. 
N".  S.  761,  where  an  indictment  was  pending  under  an  Act  which  was 
repealed  before  the  trial,  and  which  made  no  reference  to  pending 
prosecutions,  it  was  held  that  the  prisoner  could  not  be  punished, 
and  judgment  was  arrested  (see  also  Butcher  v.  Henderson,  1868,  L.  E, 
3  Q.  B.  335). 

Sometimes  a  statute  though  repealed  is  not  completely  obliterated 
for  all  purposes.  Thus,  in  Barker  v.  Talbot,  [1905]  2  Ch.  643,  an  Irish 
Act  of  1860  defined  the  expression  "  common  lodging-house  "  as  used, 
but  not  defined,  in  certain  earlier  Acts.  This  definition  was  held 
binding  and  decisive  after  the  Irish  Act  had  been  repealed.  Again 
the  repealing  Act  may  contain  a  saving  clause,  e.g.  to  the  effect  that 
the  repeal  shall  not  affect  any  jurisdiction  established  under  the 
repealed  Act  {Sayers  v.  Collier,  1884,  28  Ch.  D.  103 ;  In  re  B.,  [1906] 
1  Ch.  730). 
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It  followed  from  the  general  rule,  that  where  any  repealing  enact- 
ment was  itself  repealed  by  an  Act  which  did  not  contain  any  words 
indicating  an  intention  that  the  original  statute  should  continue  repealed, 
such  statute  was  by  implication  revived  by  the  repeal  of  the  repealing 
enactment  {Phillips  v.  Hopiuood,  1829,  10  Barn.  &  Cress.  39 ;  Tattle  v. 
Grimwood,  1826,  3  Bing.  493,  496;  Fidler  y.  Bedman,  1859,  26  Beav. 
600;  53  E.  K.  1030);  and  this  was  the  law  until  the  passing  of  Lord 
Brougham's  Act,  13  &  14  Vict.  c.  21,  in  1850.  The  Interpretation 
Act,  1889,  repealed  but  substantially  re-enacted  the  provisions  of  Lord 
Brougham's  Act.  (See  the  sections  of  the  Interpretatiox  Act  (Vol.  VII. 
pp.  393  and  405),  sub  tit.  Act  and  Repeal.) 

Where  any  provisions  of  an  enactment  are  incorporated  in  a  subse- 
quent Act,  the  effect  is  the  same  as  if  those  provisions  had  been  repeated 
in  such  subsequent  Act ;  and  the  repeal  of  the  first  Act  will  not  affect 
the  provisions  which  are  so  repeated  in  the  second  Act  by  incorporation 
{R.  V.  Stepney  Union,  1874,  L.  E.  9  Q.  B.  383 ;  R.  v.  Smith,  1873,  L.  R. 
8  Q.  B.  146,  149 ;  R.  v.  Merionethshire  Inhabitants,  1844,  6  Q.  B.  343 ; 
66  R.  R.  417 ;  Clarke  v.  Bradlaugh,  1881,  8  Q.  B.  D.  63). 

An  enactment  may  be  repealed  either  expressly  or  by  implication. 
Where  an  Act  contains  clauses  which  are  inconsistent  with  or  repugnant 
to  the  provisions  of  an  earlier  enactment,  such  provisions  are  repealed 
by  implication,  according  to  the  maxim  "Leges  posteriores  contrarias 
abrogant,"  especially  if  the  clauses  of  the  later  Act  are  negative  ones. 
Thus,  where  a  railway  company  was  by  its  original  Act  authorised 
to  charge  reasonable  rates  for  the  conveyance  of  passengers,  and  by 
a  subsequent  Act  to  extend  its  line,  and  to  charge  a  lump  sum  for 
carrying  passengers  over  the  extension;  and  a  third  and  later  Act 
authorised  the  company  to  amalgamate  with  another  company,  provided 
its  charges  were  reduced  to  the  same  scale  as  that  of  such  other  com- 
pany, such  scale  being  one  penny  a  mile,  it  was  held  that  the  company 
was  not  entitled  to  charge  more  than  one  penny  a  mile,  even  over 
the  extension,  the  provisions  of  the  earlier  Acts,  so  far  as  they 
authorised  a  higher  charge,  being  repealed  by  implication  (Brovm  v. 
G.  W.  Ely.  Co.,  1882,  9  Q.  B.  D.  744;  see  also  R.  v.  Whiteley,  1858, 
3  H.  &  N.  143). 

So,  where  an  enactment  describes  the  quality  of  an  offence,  or  pre- 
scribes a  particular  punishment  for  it,  and  a  subsequent  Act  alters  the 
quality  of  the  offence,  as  by  making  it  a  felony  instead  of  a  misdemeanor, 
or  a  misdemeanor  instead  of  a  felony,  or  prescribes  a  different  punish- 
ment for  the  same  offence,  the  earlier  enactment  is  impHedly  repealed, 
the  later  enactment  operating  by  way  of  substitution  and  not  cuiim- 
latively  (Fortescne  v.  Bethnal  Green  Vestry,  [1891]  2  Q.  B.  170,  1//  ; 
Michell  V.  Broiun,  1858,  1  El.  &  El.  267;  Youle  v.  Mappm,  1861,  30 
L.  J.  M.  C.  234;  Whitehead  v.  Smithers,  1877,  2  C.  P.  D.  553;  Summers 
V.  ffolborn  Board  of  Works,  [1893]  1  Q.  P>.  612 ;  cp.  Robinson  \Eriiermi 
1866,  4  H.  &  C.  352 ;  and  see  sec.  33  of  the  Interpretation  Act,  18«y, 
printed  in  Vol.  VII.  p.  402,  sub  tit.  Offence. 

But  "a  repeal  by  implication  is  only  effected  where  the  provisions 
of  a  later  enactment  are  so  inconsistent  with  or  repugnant  to  the  pro- 
visions  of  an  earlier  one,  that  the  two  cannot  stand  together.  .  .  Unl^ 
two  Acts  are  so  plainly  repugnant  to  each  other  that  effect  cannot  be 
given  to  both  at  the  same  time,  a  repeal  will  not  be  "nplied  {pcrAA^ 
Smith,  J.,  in  Kutner  v.  Phillips,  [1891]  2  Q.  B.  267;  Mount  v.  Taylor, 
1868,  L.  R.  3  C.  P.  645). 
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Where  a  general  intention  is  expressed  by  the  legislature,  and  also 
a  particular  intention  which  is  incompatible  therewith,  the  particular 
intention  must,  as  a  general  rule,  be  considered  in  the  nature  of  an 
exception  {Churchill  v.  Crease,  1828,  5  Bing.  177,  180;  De  Winton 
V.  Mayor  of  Brecon,  1859,  28  L.  J.  Ch.  600) ;  and  therefore  Acts  dealing 
specially  with  particular  subjects  are  not  deemed  to  be  impliedly  repealed 
by  subsequent  enactments  of  a  general  nature,  unless  there  is  some 
express  reference  to  the  previous  special  legislation,  or  some  necessary 
inconsistency  in  the  two  Acts  standing  together  {Thorpe  v.  Adams, 
1871,  L.  K.  6  C.  P.  125;  B.  v.  Champneys,  1871,  L.  K.  6  C.  P.  384; 
Seward  v.  Vera  Cruz,  1884,  10  App.  Cas.  59,  68 ;  Thames  Conservators 
V.  Rail,  1868,  L.  R.  3  C.  P.  415;  Bodds  v.  Shepherd,  1876,  1  Ex.  D.  75; 
Bristol  Corporation  v.  Canning,  1906,  95  L.  T.  183).  The  Rules  of  the 
Supreme  Court  as  to  costs  do  not  operate  to  repeal  the  provisions 
of  special  Acts  giving  special  costs  in  particular  cases  {Beeve  v.  Gibson, 
[1891]  1  Q.  B.  652;  Hasher  v.  Wood,  1885,  54  L.  J.  Q.  B.  419;  cp. 
Garnett  v.  Bradley,  1878,  3  App.  Cas.  944).  So,  where  the  provisions 
of  a  general  Act  are  inconsistent  with  those  of  a  subsequent  special  Act, 
the  provisions  of  the  special  Act  prevail,  and  operate  as  exceptions  to 
the  previous  general  legislation  {L.  C.  C.  v.  London  School  Board,  [1892] 
2  Q.  B.  606 ;  City  and  South  London  Ely.  Co.  v.  L.  C.  C,  [1891]  2  Q.  B. 
513;   Yarmouth  v.  Simmons,  1878,  10  Ch.  D.  518). 

[Authorities. — Craies  on  Statute  Law,  1907 ;  Maxwell's  Tnterpr elation 
of  Statutes,  1905,  to  which  works  the  writer  is  indebted  for  references  to 
cases.] 

Replevin. — Where  the  goods  of  a  person  are  wrongfully  taken 
out  of  his  possession,  the  ordinary  remedy  resorted  to  is  an  action  of 
detinue.  At  common  law,  however,  there  was  no  certain  means  by 
which  the  plaintiff  in  this  action  could  obtain  redelivery  of  the  goods 
themselves,  as  even  if  he  recovered  judgment  against  the  defendant,  the 
latter  had  the  option  of  paying  as  damages  the  sum  assessed  by  the  jury 
as  their  value.  And  though  the  Common  Law  Procedure  Act,  1854 
(s.  78),  took  away  this  option  from  the  defendant,  by  giving  to  the 
Court  power  to  order  restoration  of  the  goods  themselves  to  the  plaintiff, 
such  power  can,  of  course,  only  be  exercised  after  all  the  steps  in  the 
action  have  been  taken,  and  taken  successfully,  on  behalf  of  the  plaintiff. 
It  may,  however,  well  happen  that  a  person  who  has  been  unjustly 
deprived  of  certain  goods  may  desire  to  resume  immediate  possession 
of  them  upon  giving  security  for  the  validity  of  his  claim.  His  proper 
remedy  in  this  case  is  by  replevin. 

The  proceeding  is  a  very  ancient  one,  and  provisions  for  its  regulation 
are  contained  in  the  Statute  of  Marlebridge,  an  enactment  of  the  reign 
of  Henry  ill.  (See  3  Black.  Com.,  146-151,  where  most  of  the  old 
learning  on  the  subject  will  be  found  collected,  including  the  curious 
proceedings  known  as  namium  vetitum,  where  a  distress  had  been 
concealed  or  carried  out  of  the  country.)  It  has  been  said  by  Sir 
William  Blackstone  (3  Com.,  146)  that  replevin  only  applies  in  one 
instance  of  unlawful  taking,  that  of  wrongful  distress.  It  is,  however, 
now  settled  that  this  statement  is  incorrect,  and  that  replevin  lies  in 
respect  of  all  goods  and  chattels  which  are  unlawfully  taken  (Com.  Dig., 
"  Replevin  "  (A) ;  Shannon  v.  Shannon,  1804,  1  Sch.  &  Lef.  324 ;  9  R.  R. 
36 ;  Gay  v.  Matthews,  1862,  4  B.  &  S.  425).  The  point,  too,  may  now 
be  said  (as  will  presently  be  shown)  to  be  officially  established  by  the 
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County  Courts  Act,  1888.  Thus  replevin  lies  for  goods  seized  as  a  distress 
due  to  the  Crown  {Allen  v.  Sliaiy,  1848,  2  Ex.  Eep.  352;  76  R  E  6*'>1^ 
or  where  goods  are  improperly  taken  under  the  warrknt  of  a  justice 
acting  without  jurisdiction  {George  v.  Chambers,  1843,  11  Mee.  &  W  149  • 
63  E.  E.  554).  But  there  must  have  been  an  initial  taking  which  was 
wrongful;  so  that  goods  which  have  been  delivered  to  carriers  under 
a  contract,  and  which  are  afterwards  wrongfully  detained  from  the 
consignees,  cannot  be  made  the  subject  of  such  proceedings  {Galloway 
V.  Bird,  1827,  4  Bing.  299).  Things,  moreover,  which  have  been  taken 
m  execution  under  the  judgment  of  a  Superior  Court  cannot  be  replevied, 
as  they  are  in  the  custody  of  the  law,  and  such  proceedings  would 
amount  to  a  contempt  (Gilbert  on  Distress  and  Replevin,  138 ;  George 
V.  Chambers,  supra,  per  Parke,  B.).  And  there  must  be  a  wrongful 
taking  of  the  goods  out  of  the  possession  of  their  owner.  Consequently 
where  a  person  who  was  in  possession  of  the  plaintiff's  goods,  not  as  a 
servant,  but  as  a  bailee  with  a  special  property  in  them,  delivered  them 
to  the  defendant  to  whom  he  was  indebted,  with  the  intention  of  giving 
him  a  lien  upon  them  as  against  the  plaintiff,  and  the  defendant  took 
possession  of  them  peaceably  and  in  good  faith  with  the  same  intention 
(though  the  goods  being  the  plaintiff's  he  of  course  obtained  no  lien  upon 
them  as  against  him),  it  was  held  that  there  had  been  no  taking  changing 
the  possession,  and  that,  though  trover  or  detinue  could  have  been  main- 
tained, replevin  did  not  lie  {Mennie  v.  Blake,  1856,  6  El.  &  Bl.  842).  And 
though,  as  has  just  been  said,  proceedings  in  replevin  can  be  brought  in 
respect  of  any  wrongful  taking  apart  from  distress,  such  proceedings 
have  been  said  to  be  "  an  unusual  form  of  action  in  such  cases  "  {Mellor 
V.  Leather,  1853,  1  El.  &  Bl.  619,  per  Lord  Campbell,  C.J. ;  93  E.  E.  310). 
Indeed,  replevin  is  now  so  seldom  resorted  to  in  these  cases  that  the 
subject  of  this  article  will  be  dealt  with  almost  exclusively  as  a  remedy 
for  wrongful  distress. 

Inasmuch  as  the  taking,  as  has.  already  been  seen,  must  have  been 
wrongful,  it  follows  that  the  remedy  of  replevin  is  confined  to  the  case 
of  illegal,  as  distinguished  from  excessive  or  irregular,  distress  (see 
DiSTKESs);  and  further,  that  it  cannot  be  resorted  to  if  any  portion 
of  the  rent  which  is  made  the  subject  of  distress  was  due  at  the  time 
the  distress  was  levied.  Nothing,  moreover,  can  be  the  subject  of 
replevin  other  than  goods  and  cattle  (Co.  Litt.  145  J).  Fixtures,  for 
example,  though  now  "  goods  "  for  certain  purposes  within  the  Sale  of 
Goods  Act,  1893,  56  &  57  Vict.  c.  71,  if  seized  as  a  distress— a  seizure 
which  is  unlawful  where  fixtures  are  attached  to  and  form  part  of  the 
land — cannot  be  replevied  (see  per  Keating,  J.,  in  Gibbs  v.  Cruikshanh\ 
1873,  L.  E.  8  C.  P.  454). 

The  Statute  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2,  which  first  introduced 
the  right  of  sale  of  distrained  goods — distress  being  at  common  law 
only  a  pledge  in  the  hands  of  the  distrainor— enacted  tliat  such  sale 
might  take  place  five  days  after  the  distress,  unless  the  tenant  or  owner 
of  the  goods  replevied  thein  according  to  law.  The  above  period  of 
five  days  is  now,  by  51  &  52  Vict.  c.  21,  s.  6,  extended  to  a  period  of 
not  more  than  fifteen  days,  if  the  tenant  or  owner  make  a  request  in 
writing  to  that  effect  to  the  distrainor  or  his  bailiff,  giving  at  the  same 
time  security  for  any  additional  cost  that  may  be  occasioned  by  such 
extension  of  time ;  though  power  is  also  given  for  the  sale  to  teke 
place  during  such  extension  of  time,  if  the  tenant  or  owner  change  his 
mind  and  proffer  a  written  request  or  give  a  written  consent  to  such 
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sale  to  the  distrainor  or  his  bailiff.  But  until  the  sale  takes  place  the 
property  in  the  goods  remains  in  their  owner,  and  the  right  to  replevy 
them  lasts  accordingly  until  that  moment,  whether  the  goods  have 
been  removed  from  the  premises  or  not  {Jacob  v.  King,  1814,  5  Taun. 
451 ;  15  R.  R.  550).  Moreover,  once  the  goods  are  replevied,  the 
distrainor  loses  all  lien  upon  them,  and  consequently  if  their  owner 
should  become  bankrupt  before  the  question  of  the  right  to  possession 
is  decided,  the  claim  of  the  trustee  will  prevail  over  his  own  (Bradyll 
V.  Ball,  1785,  1  Bro.  C.  C.  427). 

The  proceedings  are  usually  brought  both  against  the  landlord  and 
his  bailiff,  but  where  the  former  has  not  authorised  the  distress,  it 
would  seem  that  they  should  not  be  brought  against  him  (see  Bullen 
on  Distress,  245).  As  has  been  seen  from  the  statutes  just  cited,  the 
owner  of  the  goods  seized,  although  not  the  tenant  from  whom  the  rent 
is  due,  may  maintain  such  proceedings,  so  long  as  the  property  in  the 
goods  (either  a  general  property,  or  a  special  property,  as  in  the  case 
of  a  pledge)  was  in  him  at  the  time  of  the  taking  (Co.  Litt.  1455). 
If  the  goods  of  several  persons  be  taken,  they  cannot  join  in  a  single 
replevin,  but  everyone  must  have  a  several  replevin  {ibid.)',  though 
where  persons  have  a  joint  interest  in  the  goods  which  have  been 
taken,  they  may  maintain  the  proceedings  jointly  (Bullen,  244). 

Proceedings  in  replevin  are  now  almost  entirely  regulated  by  the 
County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  and  the  rules  made 
under  that  Act.  These  proceedings  fall  easily  and  naturally  into  two 
independent  parts  or  divisions.  First,  the  steps  which  it  is  incumbent 
on  the  owner  of  the  goods  to  take  in  order  to  resume  the  physical 
possession  of  them;  and  secondly,  the  steps  which  have  to  be  taken 
by  him  in  order  to  prove  that  his  deprivation  of  the  goods  was  unlawful. 
These  two  sets  of  proceedings  may  be  referred  to  respectively  as  (1)  the 
replevy,  and  (2)  the  action  of  replevin.  As  regards  the  former,  exclusive 
jurisdiction  is  vested  in  the  County  Court  of  the  district  in  which  the 
goods  have  been  taken  or  seized.  As  regards  the  latter,  the  High 
Court,  as  will  be  seen,  has  in  certain  cases  jurisdiction  as  well  as  the 
Oounty  Court. 

1.  The  Replevy.  —  The  first  step  to  be  taken  is  to  apply  to  the 
registrar  of  the  County  Court  of  the  district  to  approve  of  the  security 
which  it  is  necessary  for  the  plaintiff  to  give,  such  registrar  being  now 
empowered  to  issue  all  necessary  process  (to  be  executed  by  the  bailiff 
of  the  Court)  in  relation  to  replevin,  and  to  cause  the  goods  to  be 
replevied  to  the  plaintiff  on  his  giving  security  as  hereinafter  mentioned 
(51  &  52  Vict.  c.  43,  s.  134).  The  plaintiff,  called  the  replevisor,  has 
an  option  as  to  the  form  in  which  he  will  give  the  necessary  security. 
He  may,  if  he  please,  give  it  in  the  form  of  a  deposit  with  the  registrar 
of  a  sum  equal  in  amount  to  the  sum  for  which  he  would  be  required 
to  give  security,  together  with  a  memorandum  to  be  approved  by  the 
registrar  and  to  be  signed  by  the  plaintiff,  his  solicitor  or  agent,  setting 
forth  the  conditions  upon  which  such  money  is  deposited  (s.  109).  In 
that  case  the  plaintiff,  when  he  makes  the  deposit,  must  forthwith 
give  notice  to  the  opposite  party,  by  post  or  otherwise,  of  such  deposit 
having  been  made  (C.  C.  Rules,  1903,  Order  29,  r.  4).  Or  he  may, 
at  his  own  cost,  give  security  to  the  other  party,  in  the  form  of  a  bond 
with  sureties  (s.  108).  In  that  case  he  has  to  serve,  by  post  or  other- 
wise, on  the  opposite  party,  and  upon  the  registrar  at  his  office,  notice 
of  the  proposed  sureties,  the  registrar  thereupon  giving  notice  to  both 
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parties  of  the  day  and  hour  on  which  he  proposes  that  the  bond  shall 
be  executed,  and  stating  in  the  notice  to  the  obligee  that  any  valid 
objection  which  he  may  have  to  make  to  the  sureties,  or  either  of  them 
must  be  made  on  such  day  (C.  C.  Eules,  1903,  Order  29,  r.  1).  The 
sureties  have  then  to  make  an  affidavit  of  their  sufficiency,  unless  the 
opposite  party  choose  to  dispense  with  such  affidavit  (Order  29,  r.  2). 
The  bond  is  to  be  executed  in  the  presence  of  the  judge  or  registrar,  or 
of  a  commissioner  to  administer  oaths,  or  of  the  clerk  of  the  registrar 
authorised  to  take  affidavits  {ibid.,  r.  3),  and  is  to  be  given  to  the  party 
or  persons  requiring  the  security,  the  security  being  deposited,  however, 
with  the  registrar  until  the  action  is  finally  disposed  of  (r.  5).  Once 
the  security  has  been  given  and  approved  of,  the  practice  is  for  the 
registrar  to  issue  his  warrant  to  the  high  bailiff  to  replevy  and  deliver 
the  goods  to  the  plaintiff,  the  high  bailiff  in  obedience  making  a  return 
to  the  Court  after  its  execution  (see  form  of  warrant  and  return  in  App 
to  C.  C.  K,  1903,  Forms,  No.  289). 

In  former  times  the  officer  charged  with  the  duty  of  replevying  was 
the  sheriff  of  the  county  in  which  the  goods  were  seized,  and  an  action 
was  always  maintainable  against  him  for  want  of  reasonable  care  in 
the  selection  of  sureties  where  damage  was  in  consequence  caused  to 
the  defendant  (see  Jeffery  v.  Bastard,  1836,  4  Ad.  &  E.  823,  where  the 
earlier  cases  will  be  found  cited).  The  substitution  of  the  registrar  for 
the  sheriff'  was  first  made  in  the  County  Courts  Act  of  1856,  19  &  20 
Vict.  c.  108,  now  repealed,  and  with  that  substitution  was  introduced 
the  provision,  already  referred  to,  under  which  the  obligee  of  the  bond 
has  the  opportunity  of  being  heard  and  of  objecting  to  the  sureties 
whose  names  are  submitted  to  him.  It  is  therefore  believed  that  no 
action  would  now  lie  against  the  registrar  if  the  sureties  proved 
insufficient,  unless  perhaps  it  could  be  shown  that  such  insufficiency 
was  known  to  him  at  the  time  he  approved  the  security.  It  is  thought, 
consequently,  that  the  statement  in  the  Annual  County  Courts  Practice^ 
pt.  viii.  chap,  iv.,  that  though  the  registrar  cannot  be  held  to  warrant 
the  sufficiency  of  the  sureties,  he  must  exercise  proper  and  vigilant 
discretion  in  their  selection,  and  that  he  will  be  liable  for  any  negligence 
causing  damage  to  the  defendant,  goes  somewhat  too  far. 

As  regards  the  sureties  themselves,  it  is  specially  provided  (s.  108) 
that  the  Court  in  which  any  action  on  the  bond  shall  be  brought  may 
by  order  give  such  relief  to  them  as  may  be  just,  such  order  having  the 
effect  of  a  defeasance  of  the  bond.  The  penalty  provided  by  the  bond  is 
the  maximum  for  which  they  may  be  made  liable  {Heffordw.  Alger,  1808, 
1  Taun.  218;  Branscombe  v.  Scarhrough,  1844,  6  Q.  B.  13;  ^^  R  R  253). 
If,  however,  the  damages  really  sustained  be  less  than  the  amount  of 
the  bond,  the  proper  course  for  the  sureties  to  pursue,  upon  liability 
being  sought  to  be  enforced  against  them,  is  to  apply  to  the  Court  for  a 
stay  of  proceedings  on  payment  of  the  amount  really  due  and  costs,  it 
being  referred  to  a  Master  to  ascertain  in  the  case  of  dispute  what  that 
amount  is  {Dix  v.  Groom,  1880,  5  Ex.  D.  91).  In  ascertaining  it  only 
the  amount  of  rent  in  arrear  when  the  distress  is  levied  (in  addition  to 
the  costs  of  the  action  of  replevin),  as  distinguished  from  rent  subse- 
quently accruing,  can  be  taken  into  consideration  (  Ward  v.  Heidey,  1827, 
1  Y.  &  J.  285 ;  30  R  R  781).  But  it  is  no  defence  to  an  action  on  the 
bond  that  the  plaintiff  has  already  obtained  judgment  for  the  amount 
of  rent  due  in  the  replevin  action  brought  against  him,  where  such 
judgment  has  remained  unsatisfied  {Tunwr  v.  Turtwr,  1820, 2  B.  &  B.  107). 
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The  nature  and  amount  of  the  security  in  question  depend  upon 
whether  the  replevisor  intends  to  prosecute  the  action  of  replevin  (which, 
as  already  pointed  out,  forms  the  second  stage  in  the  proceedings)  in  the 
County  Court  itself,  or  in  the  High  Court.  In  both  cases  the  security 
is  conditioned  to  prosecute  the  action  with  effect  and  without  delay,  and 
to  make  return  of  the  goods,  if  return  thereof  should  be  adjudged.  In 
the  former  case  the  security  must  be  of  an  amount  sufficient  to  cover  the 
alleged  rent  or  damage  in  respect  of  which  the  distress  has  been  made, 
or,  if  the  goods  have  been  seized  otherwise  than  under  colour  of  distress, 
their  value,  together  with  the  probable  costs  of  the  action,  and  con- 
ditioned to  commence  an  action  of  replevin  in  the  Court  of  the  district 
where  the  goods  have  been  seized  within  one  month  from  the  date  of  the 
security  (s.  136).  In  the  latter  case,  the  conditions  are  the  same,  except 
that  the  replevisor  must  commence  the  action  of  replevin  within  a  week, 
and  he  must  further  prove  before  the  High  Court,  unless  he  obtain 
judgment  by  default,  that  he  had  good  ground  for  believing  either  that 
the  title  to  some  corporeal  or  incorporeal  hereditament  the  rent  or  value 
of  which  exceeded  £20  a  year,  or  to  some  toll,  market,  fair,  or  franchise, 
was  in  question,  or  that  such  rent  or  damage  or  the  value  of  the  goods 
seized  exceeded  £20  (s.  135).  The  word  "  damage "  in  the  above 
provisions  refers,  it  is  thought,  to  the  case  of  distress  for  damage 
feasant. 

The  condition  to  prosecute  the  action  "with  effect"  will  not  be 
fulfilled  unless  it  terminate  in  success  {Perreau  v.  Bevan,  1826,  5  Barn. 
&  Cress.  284 ;  Jackson  v.  Hanson,  1841,  8  Mee.  &  W.  477).  Interrup- 
tion, however,  of  the  proceedings  by  the  act  of  God,  e.g.  by  the  death  of 
the  replevisor,  has  been  held  to  be  no  breach  {Morris  v.  Matthews,  1841, 
2  Q.  B.  293).  The  meaning  of  the  second  part  of  the  condition,  to  pro- 
secute the  action  "  without  delay,"  is  that  it  must  be  carried  on  with  due 
diligence  {Harrison  v.  Wardle,  1833,  5  Barn.  &  Adol.  146);  nor  is  it  any 
answer  to  say  that  delay,  if  it  has  caused  prejudice  to  the  other  party, 
has  been  no  more  than  ordinarily  arises  in  the  practice  of  the  Court 
{Gent  V.  Cutis,  1847, 11  Q.  B.  288  ;  75  K.  R.  390).  A  delay,  for  example, 
of  two  years  will  be  clearly  a  breach  of  the  condition  in  question  {Axford 
V.  Perrett,  1828,  4  Bing.  586). 

2.  The  Action  of  Replevin. — This,  as  already  seen,  may  be  brought 
either  in  the  County  Court,  where  the  replevy  itself  has  taken  place,  or 
in  the  High  Court.  If  brought  in  the  High  Court,  the  plaintiff,  as  before 
mentioned,  must  be  able  to  prove  that  he  had  good  ground  to  believe  the 
title  to  some  hereditament  the  rent  or  value  of  which  is  over  £20  a  year 
or  to  some  franchise,  etc.,  came  in  question,  or  that  the  rent  or  damage 
or  value  of  the  goods  seized  exceed  £20 :  for  this  forms  one  of  the  con- 
ditions of  the  security  which  has  then  to  be  given.  It  has  also  been 
seen  that  a  further  condition  of  the  security  is  that  the  action  should 
then  be  commenced  within  a  week.  There  is  no  special  feature  dis- 
tinguishing the  action  of  replevin  when  brought  in  the  High  Court  from 
other  actions  as  to  the  procedure  which  has  to  be  followed.  The  form  of 
the  indorsement  of  writ  is  given  in  the  Appendix  to  the  R.  S.  C,  1883 : 
"The  plaintiff's  claim  is  in  replevin  for  goods  wrongfully  distrained" 
(App.  A,  pt.  iii.  s.  4).  Where  a  statement  of  claim  is  delivered,  it  should 
include  any  special  damage  which  the  plaintiff  may  have  sustained  {Gihhs 
V.  Cruikshank,  1873,  L.  R.  8  C.  P.  454).  Should  the  defendant  succeed 
in  the  action,  he  will  of  course  be  entitled  to  have  the  replevied  goods 
returned  to  him,  a  judgment  which  will,  if  necessary,  be  enforced  by  a 
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writ  of  execution,  called  in  former  times  the  writ  de  retomo  hahendo. 
Under  Stat.  11  Geo.  ii.  c.  19,  s.  22,  he  also  became  entitled  to  double 
costs ;  but  these  are  now  replaced  by  a  full  and  reasonable  indemnity 
as  to  all  costs  and  charges  m  and  about  the  action  (5  &  6  Vict.  c.  97  s  2) 
If,  on  the  other  hand,  the  plaintiff  should  be  successful,  the  Court  wiU 
be  very  reluctant  to  grant  a  new  trial,  even  on  the  condition  of  costs 
being  paid  by  the  defendant :  an  observation  which  applies  with  special 
force  when  security  has  been  given  in  the  form  of  a  bond,  as  the  liability 
of  the  sureties  ought  not  to  be  renewed  unless  a  strong  case  is  made  out, 
the  landlord  being  left  to  his  other  remedies  for  the  recovery  of  the  rent 
due  to  him  {Parrij  v.  Duncan,  1831,  7  Bing.  243 ;  33  E.  E.  459).  It 
must  not,  however,  be  lost  sight  of  that  the  real  object  of  the  replevin 
proceedings  is  to  try  a  right  and  not  to  recover  damages ;  so  that  the 
defendant  is  not  to  be  debarred  from  the  right  in  a  proper  case  to  a  new 
trial  by  the  mere  fact  that  the  damages  which  have  been  recovered 
against  him  are  small  {Edgson  v.  Cardwdl,  1873,  L.  E.  8  C.  P.  647). 

As  a  result  of  what  has  already  been  said,  the  second  stage  in  the 
replevin  proceedings  more  usually  follows  the  first  by  being  brought  in 
the  County  Court.  The  plaintiff  has  then  a  month  instead  of  a  week 
from  the  time  of  giving  the  security  in  which  to  initiate  them,  and  they 
are  brought  in  the  usual  manner  by  plaint,  the  Court  of  the  district  in 
which  the  goods  have  been  seized  alone  having  jurisdiction  (51  &  52 
Vict.  c.  43,  s.  133).  Where  the  County  Court  is  chosen  as  the  forum  of 
the  proceedings,  no  other  cause  of  action  may  be  joined  in  the  plaint 
(C.  C.  R,  1903,  Order  34,  r.  1).  The  limitations  as  to  the  jurisdiction 
of  these  Courts,  now  contained  in  the  County  Courts  Act,  1888,  ss.  56 
et  seq.,  as  extended  by  the  Act  of  1903,  3  Edw.  vii.  c.  42,  do  not  apply 
in  the  case  of  replevin  {E.  v.  Baines,  1853,  1  El.  &  Bl.  855 ;  93  E.  E.  442 ; 
Fordham  v.  AJcers,  1863,  4  B.  &  S.  578);  so  that  the  proceedings  may  be 
brought  in  the  County  Court  whatever  the  amount  in  issue  may  be. 
This,  however,  is  subject,  as  will  be  presently  mentioned,  to  the  right  on 
the  part  of  the  defendant  alone  to  remove  thf^  proceedings  by  certiorari 
into  the  High  Court  (51  &  52  Vict.  c.  43,  s.  137).  On  entering  his 
plaint,  the  plaintiff  must  specify  and  describe  in  a  statement  of  particulars 
the  cattle  or  the  several  goods  and  chattels  taken  in  the  distress  or  other 
taking  of  which  he  complains  (Order  34,  r.  2).  He  should  also  include 
in  his  plaint  a  claim  for  any  special  damage  which  may  have  resulted 
to  him  from  the  seizure  (Gibbs  v.  Cruikshank,  m'pra).  The  proceedings 
follow  the  same  course  as  other  actions  in  the  County  Court  (Order  34, 
r.  3),  and  it  is  specially  provided  that  at  the  instance  of  either  party 
they  may  be  had  before  a  jury  (Order  22,  r.  3).  The  forms  of  judgment 
where  the  defendant  succeeds  differ  according  as  the  seizure  is  (a)  in 
respect  of  a  distress  for  rent ;  (b)  in  respect  of  a  distress  for  damage 
feasant;  (c)  in  other  cases. 

(a)  Where  the  distress  is  for  rent  or  for  any  other  claim  for  which 
a  distress  may  be  lawfully  taken,  the  defendant  may  require  the  Court, 
or,  where  the  action  is  tried  before  a  jury,  the  jury,  to  find  the  value 
of  the  goods  distrained ;  if  that  value  is  less  than  the  amount  of  rent 
or  otherwise  of  money  in  arrear,  judgment  is  given  for  the  amount  of 
such  value,  but  if  such  rent  is  less  than  the  value  so  found,  judgment 
is  given  for  the  amount  of  such  rent  or  other  sum,  such  judgment 
being  enforced  in  the  same  manner  as  any  other  judgment   of  the 

Court  (Order  34,  r.  4).  ,         .    .u       i  •  f  «r  «,.,. 

{h)  Where  the  distress  is  for  damage  feasant,   the  plaintiff  may 

VOL.  XII. 
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require  the  Court,  or,  if  the  action  is  tried  with  a  jury,  the  jury,  to 
find  the  amount  of  the  damage  sustained  by  the  defendant,  and  judg- 
ment is  then  given  in  favour  of  the  defendant  in  the  alternative,  for  a 
return  or  for  the  amount  of  the  damage  so  found  (Order  34,  r.  5). 

(c)  In  cases  of  replevin  other  than  those  arising  out  of  a  seizure  by 
way  of  distress,  where  the  defendant  justifies  the  taking  and  proves  his 
case,  the  judgment  for  the  defendant  is  for  a  return  of  the  goods 
with  or  without  costs  (Order  34,  r.  6). 

Where,  on  the  other  hand,  the  plaintiff  succeeds,  he  will  be  entitled 
to  keep  the  goods  which  have  been  replevied  to  him,  and  to  recover 
the  expenses  to  which  he  has  been  put  in  replevying  them  {Gibhs  v, 
Cruikshank,  supra),  together  with  any  ulterior  damage  which  he  may 
have  sustained  from  their  seizure  {ibid.).  Where,  for  example,  proof  was 
given  of  loss  of  business  and  injury  to  credit  and  trade  reputation, 
he  was  held  entitled  to  recover  damages  for  this  as  well  as  in  respect 
of  the  illegal  seizure  itself  {Smith  v.  IJnright,  1893,  63  L.  J.  Q.  B. 
220) ;  although  this  decision  does  not  appear  easy  to  reconcile  with  the 
principles  laid  down  by  the  Court  of  Appeal  in  Dixon  v.  Calcraft,  [1892] 
1  Q.  B.  458.  He  cannot,  however,  recover  replevin  damages  for 
trespass  to  land  committed  during  the  seizure  {Gihbs  v.  Cruikshank, 
supra). 

It  is  now  specifically  provided  (C.  C.  E.,  Order  53,  r.  11)  that  the 
judge  in  replevin  proceedings  may  order  costs  to  be  taxed  under 
columns  {A),  {E),  or  {C),  and  that  in  default  of  any  such  order  they 
shall  be  taxed  under  column  {B). 

The  general  right  to  appeal  to  the  High  Court  which  is  given  by 
sec.  120  of  the  County  Courts  Act,  1888,  on  a  point  of  law,  or  on  the 
admission  or  rejection  of  evidence,  is  cut  down  as  regards  the  present 
matter  by  the  provision  contained  in  the  same  section,  that  there  shall 
be  no  appeal  without  leave  of  the  judge  in  any  action  of  replevin  "  where 
the  amount  of  rent  or  the  damage  or  value  of  the  goods  seized  does  not 
exceed  £20."  It  is  thought  that  on  the  true  construction  of  this  pro- 
vision it  is  severable,  that  the  £20  limitation  as  to  the  amount  of  rent 
applies  to  cases  of  landlord  and  tenant,  that  as  to  damage  to  distress 
damage  feasant,  and  that  as  to  the  value  of  the  goods  seized  to  the  case 
where  there  has  been  a  seizure  otherwise  than  under  colour  of  distress 
{cp.  ss.  135,  136).  If  so,  it  would  follow  that  no  appeal  can  lie  without 
leave  of  the  County  Court  in  cases  of  distress  for  rent  where  the  amount 
of  rent  does  not  exceed  £20,  even  though  the  value  of  the  goods  seized 
may  exceed  that  limit.  In  Smith  v.  Enright,  supra,  however,  where  the 
point  does  not  appear  to  have  been  raised,  it  seems  to  have  been  held 
otherwise. 

As  already  stated,  where  the  action  of  replevin  is  brought  in  the 
County  Court,  the  defendant  may  remove  it  into  the  High  Court  by 
the  writ  of  certiorari.  By  51  &  52  Vict.  c.  43,  s.  137,  the  defendant, 
if  desirous  of  obtaining  such  writ,  must  apply  for  the  same  to  the 
High  Court  or  to  a  judge  thereof,  giving  security  to  be  approved  by  a 
Master  for  such  amount,  not  exceeding  £150,  as  the  Master  may  think 
fit.  The  condition  of  such  security  is  to  defend  the  action  with  effect, 
and  unless  the  replevisor  discontinues  or  fails  to  prosecute  or  becomes 
nonsuit  therein,  to  prove  before  the  High  Court  that  he,  the  defendant, 
had  good  ground  for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  the  rent  or  value  whereof  exceeded  £20  a 
year,  or  to  some  toll,  market,  fair,  or  franchise,  was  in  question,  or  that 
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the  rent  or  damage  in  respect  of  which  the  distress  has  heen  taken  or 
the  value  of  the  goods  seized  exceeded  £20.  The  meaning  of  defend- 
ing the  action  "  with  efifect "  is  the  same  here  as  its  meaning  in  the 
case  of  the  plaintiff  before  discussed;  and  the  conditions  will  accord- 
ingly not  be  fulfilled  unless  the  defendant  succeeds  in  the  action 
{Tummons  v.  Ogle,  1856,  6  El.  &  Bl.  571).  The  County  Courts  Act 
in  three  different  sections  (129,  130,  and  132)  contains  special  provisions 
as  to  the  procedure  to  be  followed  in  obtaining  the  writ  of  certiorari. 
For  these  provisions  the  above  sections  themselves  should  be  consulted 
(see  also  article  Certiorari). 

[Authorities. — Gilbert  on  Distress  and  Replevin,  4th  ed.,  1823* 
Wilkinson  on  Replevin,  1825;  Bullen,  Distress,  2nd  ed.,  1899!] 

Replication. — The  name  given  in  the  old  practice  to  what  is 
now  called  the  Reply  {q.v.).     See  Pleading,  Before  the  Judicature  Act. 

Reply-— The  answer  in  Pleading  (see  ante,  Vol.  XI.,  at  p.  178) 

to  the  Statement  of  Defence. 

Reply,  Right  of- — In  civil  proceedings,  the  right  of  the 
party  who  begins,  or  of  his  counsel,  to  reply,  depends  upon  whether  the 
opponent  has  adduced  any  evidence.  If,  when  the  case  of  the  party 
beginning  has  concluded,  the  opponent  calls  any  witnesses  or  puts  in 
any  documentary  evidence,  or  if  he  has  previously  in  the  course  of  the 
trial  put  in  any  document,  the  party  beginning  or  his  counsel  has  a  right 
of  reply  on  the  whole  case  (see  Clack  v.  Clack,  [1906]  1  K.  B.  483,  485 ; 
R.  S.  C,  Ord.  xxxvi.  r.  36).  Where  the  opposing  counsel  opens  facts, 
and  calls  no  witnesses  to  prove  them,  the  party  beginning  has  not  an 
absolute  right  of  reply ;  but,  in  such  a  case,  in  order  to  prevent  injustice 
being  done  by  counsel  having  improperly  opened  facts  which  he  did  not 
intend  to  prove,  the  Court  has  discretion  to  permit  the  party  beginning 
to  reply  (Crerar  v.  Sodo,  1827,  Moo.  &  M.  85 ;  Naish  v.  Broim,  1846, 
2  Car.  &  Kir.  219).  If  the  opponent  in  his  address  cites  cases,  and  does 
not  adduce  any  evidence,  the  party  beginning  is  entitled  to  make  obser- 
vations on  the  cases  cited,  though  he  has  no  right  of  general  reply 
(Potver  V.  Barham,  1835,  7  Car.  &  P.  356;  see  also  Roscoe's  iVm  Prtus, 
1907  ed.,  p.  277,  and  Best  on  The  Right  to  Begin  and  the  Right  to  Reply, 
1837,  ch.  iii.  p.  85). 

In  criminal  cases,  if  any  evidence  is  produced  on  the  part  of  the 
prisoner,  the  counsel  for  the  prosecution  is  entitled  to  reply.  This  rule 
applies  although  the  only  witnesses  called  on  behalf  of  the  prisoner  we 
witnesses  to  character  ;  and  the  right  of  reply  is  a  right  to  reply  on  tfie 
whole  case,  and  not  merely  on  the  evidence  as  to  character.  It  is 
entirelv  in  the  discretion  of  the  counsel  for  the  prosecution  whether  he 
exercises  such  right  or  not,  but  in  practice,  where  the  only  evidence 
adduced  by  the  prisoner  is  evidence  as  to  character,  the  right  ought  not 
to  be  exercised  except  under  very  special  circumstances  (i2.  v.  StannarO, 
1837,  6  Car.  &  P.  673 ;  R.  v.  Whiting,  1837,  7  Car.  & /•  771 ;  and  aee 
the  resolution  of  the  judge  in  1837,  reported  7  Car.  &  P.  577). 

If  the  only  witness  (to  fact)  is  the  prisoner,  counsel  for  tlie  prosecu- 
tion may  sum  up  after  the  evidence  i^  given,  and  may  comment  o^^^^ 
(R.  V.  Gardner,  [1899]  1  Q.  B.  150),  but  hecanno  reply  after  the  speech 
for  the  defence ;  see  also  R  v.  Sherriff,  1903  20  Cox  G.  ^- f  |  ,.  .    ^  . 

When  two  or  more  persons  are  tried  together  on  one  indictment, 
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and  some  of  the  prisoners  elect  to  call  witnesses  and  the  others  do  not, 
then,  if  the  evidence  which  is  given  is  applicable  to  the  cases  of  all  the 
prisoners,  the  counsel  for  the  prosecution  has  a  general  right  of  reply  on 
the  whole  case  ;  but  if,  on  the  other  hand,  the  prisoners  set  up  distinct 
and  separate  defences,  and  the  evidence  does  not  affect  the  cases  of  those 
who  have  not  called  any  witnesses,  the  reply  ought  to  be  confined  to  the 
cases  of  those  who  called  the  witnesses,  or  whose  cases  are  affected  by 
the  evidence  given  (B.  v.  Trevelli,  1882,  15  Cox  C.  C.  289;  R,  v.  Briggs, 
1858,  1  F.  &  F.  106 ;  B.  v.  Burton,  1861,  2  F.  &  F.  788  ;  B.  v.  Blackburne, 
1853,  6  Cox  C.  C.  333;  B.  v.  Jordan,  1839,  9  Car.  &  P.  118). 

In  the  case  of  a  public  prosecution,  whether  for  treason,  felony,  or 
misdemeanor,  the  Attorney-General,  appearing  in  his  official  capacity 
on  behalf  of  the  Crown,  has  a  general  right  of  reply,  although  no  evidence 
is  produced  on  the  part  of  the  prisoner  (B.  v.  Marsden,  1829,  Moo.  &  M. 
439 ;  and  see  7  Car.  &  P.  677).  This  rule  also  applies  in  the  case  of  the 
Solicitor- General,  appearing  in  his  official  capacity  as  representing  the 
Attorney-General  (B.  v.  ToaUey,  1866,  10  Cox  C.  C.  406 ;  B.  v.  Barrow, 
1866,  10  Cox  C.  C.  407);  and  in  B.  v.  Gardner,  1845,  1  Car.  &  Kir.  628, 
which  was  a  prosecution  by  the  Post  Office  for  felony,  the  counsel  for 
the  prosecution,  although  not  one  of  the  law  officers  of  the  Crown,  was- 
permitted  to  exercise  a  similar  right,  upon  his  declaring  that  he  repre- 
sented the  Attorney-General.  The  latter  case  has,  however,  been 
disapproved ;  and  it  must  probably  now  be  considered  that  the  right  tO' 
reply  when  no  evidence  is  given  on  behalf  of  the  prisoner  is  confined  to 
cases  where  the  Attorney-General  or  Solicitor-General  appears  in  person 
(see  B.  V.  Taylor,  1859,  1  F.  &  F.  535 ;  B.  v.  Beckwith,  1858,  7  Cox  C.  C. 
505).  In  B.  V.  Christie,  1858,  7  Cox  C.  C.  506,  Martin,  B.,  considered 
the  right  a  very  objectionable  one,  and  refused  to  permit  the  Attorney- 
General  of  the  County  Palatine  to  exercise  it  on  a  trial  for  murder  (see 
G.  S.  Kobertson's  Civil  Broceedings  for  and  against  the  Crown,  1908  ed.,. 
pp.  12  et  seq. ;  Taylor  on  Evidence,  1906  ed.,  paras.  387  e^  seq. 

Reporter  ;    Reports. — See  Law  Eeporting;  Law  Eepokts. 

Report  Off  ice-— See  Pay  Office. 

Reports. — See  Privilege. 

Representation. — The  act  of  representing,  or  standing  ia 
the  place  of,  another.  Thus  an  executor  represents  his  testator;  an 
administrator  his  intestate.  See  Executoes  and  Administeators  ;. 
Eeal  Eepresentative. 

As  to  representation  in  contract,  see  Contract. 

Representation  of  the  People  Acts.— See  Fran- 
chise (Electoral);  Eedistribution  of  Seats. 

Reprieve  (reprendre)  is  the  suspension  of  the  execution  of  a 
sentence  for  crime  (see  Hawk.  P.  C,  bk.  ii.  c.  51).  Such  suspension  may 
take  place  in  one  of  three  ways — (1)  Bx  mandato  regis,  i.e.  in  exercise  of 
the  royal  prerogative  of  mercy,  where  time  is  needed  to  consider  the 
character  of  the  offence,  usually  in  the  case  of  a  capital  sentence,  with 
a  view  to  pardon  or  commutation. 

(2)  Ex  arbitrio  judicis,  i.e.  at  the  discretion  of  the  Court,  to  enable- 
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the  oftender  to  apply  for  an  absolute  or  conditional  pardon,  or  commu- 
tation or  mitigation  of  sentence.  No  reprieve  can  now  be  granted  by 
the  Court  on  conviction  for  murder  (24  &  25  Vict.  c.  100,  s.  2);  but  in 
the  case  of  other  capital  felonies  the  sentence  of  death  may  be  recorded 
without  being  pronounced,  which  has  the  effect  of  a  reprieve  by  the 
Court  (4  Geo.  iv.  c.  48 ;  7  Will.  iv.  &  1  Vict.  c.  77,  ss.  2-4). 

(3)  Ex  necessitate  legis  (a)<vhere  some  fact  is  disclosed  which  entitles 
the  offender  to  delay  in  execution,  e.g.  where  a  woman  convicted  of  a 
capital  offence  is  found  to  be  pregnant  (3  Co.  Imt.,  17).  See  Matrons, 
Jury  of  ;  or 

(&)  Where  the  convict  becomes  insane  between  judgment  and 
execution  (3  Co.  Inst.,  4;  1  Chit.  Cr.  Z.,  761;  see  Archb.  Cr.  PL, 
23rd  ed.,  228). 

Reprisals  in  international  law  is  the  name  given  to  measures  of 
violence  taken  by  one  State  against  another  in  order  to  obtain  reparation 
for  wrongs  committed.  The  commonest  form  of  reprisals  is  by  way  of 
embargo,  which  is  the  detention  by  a  State  of  all  the  vessels  in  its  ports 
belonging  to  the  State  against  which  reprisals  are  to  be  effected  (see  the 
article  Embargo). 

Other  forms  of  reprisals  are  the  interruption  of  commercial  or  postal 
and  telegraphic  relations,  and  the  expulsion  of  all  citizens  of  the  offending 
State. 

"  Such  measures  as  those  mentioned,"  said  the  late  Mr.  W.  E.  Hall, 
*'  are  primd  facie  acts  of  war ;  and  that  they  can  be  done  consistently  with 
the  maintenance  of  peace  must  be  accounted  for,  as  in  the  case  of  like 
acts  done  in  pursuance  of  the  right  of  self-preservation,  by  exceptional 
reasons.  .  .  .  They  are  supposed  to  be  used  when  an  injury  has  been 
done  in  the  commission  of  which  a  State  cannot  be  expected  to  acquiesce, 
for  which  it  cannot  get  redress  by  purely  amicable  means,  and  which  is 
scarcely  of  sufficient  magnitude  to  be  a  motive  of  immediate  war.  A 
means  of  putting  stress,  by  something  short  of  war,  upon  a  wrong-doing 
State  is  required ;  and  reprisals  are  not  only  milder  than  war  ...  but 
are  capable  of  being  limited  to  such  acts  only  as  are  the  best  for 
enforcing  redress  under  the  circumstances  of  the  particular  case 
(International  Law,  5th  ed.,  1904,  p.  368). 

For  a  full  discussion  of  the  nature  of  the  international  remedy  by 
way  of  reprisals  and  the  historical  examples  of  its  exercise,  see  Moore, 
mgest  of  International  Law,  1906,  vol.  vii.  ss.  1905,  1906,  pp.  119-135. 

See  the  article  Retorsion. 

Reprises.— Deductions  and  duties  paid  yearly  out  of  a  manor 
or  lands,  as  rent-charges,  etc.  (Cowell,  Law  Diet.). 

Republic— See  State. 
Republication  of  Will.— See  Will. 
Repudiation.-See  Contract;  Sale  of  Goods. 
Reouffnant.— That  is  repugnarU  which  is  contrary  to  anything 

saidSr"^aX";^:,«  in  dfel,  f-^^^^^^^^^^^^ 

will  make  them  void.    The  common  law  abhors  reptc^naruncs  ana  m 
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congruities ;  but  the  former  part  of  a  deed,  etc.,  shall  stand,  where  the 
latter  part  is  repugnant  to  it  (Jacob,  Law  Diet.,  s.v.). 

See  Interpketation,  Vol.  VII.  p.  388,  Rules  17,  20;  and  as  to 
repugnant  Conditions,  Vol.  III.  p.  418. 

Reputation. — As  to  injuries  to,  see  Damages;  Defamation. — 
As  to  evidence  of,  see  Character,  Evidence  as  to  ;  Evidence,  Vol.  V. 
p.  371. 

Reputed  lYIanor-— See  Manor. 

Reputed  Ownership. — The  doctrine  of  reputed  ownership 
is  but  one  form  of  the  doctrine  of  estoppel,  the  principle  whereon  it  is 
based  being  that  if  a  man  is  allowed  by  the  true  owner  of  property  to 
retain  it  in  his  possession  and  thereby  obtain  credit  on  the  faith  of  his 
"  reputed  ownership  "  of  the  property,  the  true  owner  may  not  as  against 
creditors  of  the  reputed  owner  assert  his  own  right  to  the  property,  but 
must  forfeit  his  rights  in  respect  of  such  property  so  far  as  is  necessary 
to  satisfy  the  reputed  owner's  debts. 

The  doctrine  was  introduced  into  English  bankruptcy  law  as  early 
as  21  Jac.  1,  c.  19,  and  the  provisions  of  the  earlier  enactments  were 
reproduced  by  the  Bankruptcy  Acts  of  1848  and  1869.  By  the  latest 
law  of  bankruptcy  (Act  of  1883,  46  &  47  Vict.  c.  52,  s.  44  (iii.)),  the 
doctrine  is  restricted  to  trade  chattels,  viz. :  goods  being  at  the  com- 
mencement of  the  bankruptcy  in  the  possession  order  or  disposition  of 
the  bankrupt  in  his  trade  or  business,  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances  that  he  is  the  reputed  owner 
thereof.  Things  in  action  other  than  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business  are  not  "  goods  "  within 
the  definition. 

The  law  on  the  subject,  and  the  effect  of  the  provisions  of  the  Bank- 
ruptcy Act  will  be  found  fully  discussed  under  Bankruptcy,  Vol.  II. 
pp.  35,  36,  and  Order  and  Disposition,  Vol.  X.  pp.  174-6.  See  Bank- 
ruptcy ;  Order  and  Disposition. 

Request,  Letter  of . — See  Commission,  Evidence  on ;  Com- 
missions, EoGATORY ;  Evidence  for  Foreign  and  Colonial  Tribunals  ; 
Arches,  Court  of. 

Request- note. — A  document  containing  particulars  of  duti- 
able goods  which  the  importer  requests  to  be  removed  from  one  ware- 
house to  another,  the  name  of  the  warehouse  to  which  it  is  desired  to 
remove  the  goods,  and  such  other  information  as  the  Commissioners  of 
Customs  or  the  proper  officer  may  direct  or  require  (Customs  Consolida- 
tion Act,  1876,  s.  88). 

Requests,  Courts  of. — See  Courts  of  Eequests. 

Required. — As  to  the  meaning  in  a  contract  of  the  words  "if 
required,"  see  Wilson  v.  Bynock,  1877,  W.  N.  164. 

Requisitions.— See  War. 
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Requisitions  on  Title  are  usually  made  on  behalf  of  a 
purchaser  or  proposed  mortgagee  of  land,  after  the  delivery  of  the 
abstract  of  title,  for  the  purpose  of — (1)  obtaining  information  as  to 
facts  and  explanation  of  doubtful  transactions  disclosed  by  the  abstract ; 
(2)  specifying  evidence  of  title  required  to  be  furnished;  (3)  raising 
objections  to  defects  in  title  or  evidence ;  and  (4)  pointing  out  what  is 
required  to  complete  the  abstract  and  perfect  the  title. 

In  the  case  of  a  sale,  both  the  right  to  make  requisitions,  and  the 
time  within  which  they  may  be  made,  are  frequently  limited  by  special 
conditions ;  but  it  should  not  be  too  readily  assumed  that  every  condi- 
tion which  purports  to  preclude  the  purchaser  from  taking  an  objection 
is  effectual  for  that  purpose,  especially  if  the  objection  is  one  which 
goes  to  the  root  of  the  title  (see  In  re  Tanqueray-  Willaume  and  Landau, 
1882,  Ch.  D.  465).  It  is  seldom  necessary  or  desirable  to  confine  the 
requisitions,  in  the  first  instance,  strictly  within  the  limits  allowed  by 
the  conditions;  but  the  danger  of  insisting  on  untenable  requisitions 
must  not  be  lost  sight  of,  nor  must  it  be  forgotten  that  a  good  bargain 
may  be  lost  by  merely  making  such  a  requisition  where  the  contract 
empowers  the  vendor  to  rescind  if  any  requisition  is  made  which  he 
is  unable  or  unwilling  to  comply  with  (In  re  Starr-Bowkett  Building 
Society  and  Sihun,  1889,  42  Ch.  D.  375). 

Each  requisition  should  be  framed  so  as  to  explain  its  materiality, 
as  this  conduces  to  a  saving  of  time  and  expense ;  for  unless  the  vendor's 
solicitor  understands  the  point  of  a  requisition,  he  is  not  likely  to  deal 
with  it  in  his  first  answers. 

Information  should  be  required  as  to  every  transaction  which  is  not 
free  from  doubt,  even  where  a  satisfactory  explanation  appears  probable, 
as  the  disclosure  of  further  facts  may  put  a  different  complexion  upon 
it,  when  it  may  be  too  late  to  make  a  fresh  requisition ;  and  although 
a  purchaser  cannot  insist  on  an  answer  to  an  inquiry  whether  there  is 
any  settlement  or  other  incumbrance  not  disclosed  by  the  abstract  (In 
re  Ford  and  Hill,  1879,  10  Ch.  D.  365),  it  may  still  be  prudent  to  ask 
the  question.  .  .        i  •   j      * 

The  special  points  calling  for  requisitions  m  the  various  kinds  of 
instruments  and  titles  have  been  dealt  with  under  Abstract  of  Title. 
In  every  case  a  requisition  should  be  made  for  production  of  the  original 
deeds,  probates  of  wills,  and  office  copies  of  instruments  of  record ;  while 
in  most  cases  it  is  necessary  to  require  evidence  of  the  identity  of  the 
property  purchased  with  that  to  which  title  is  shown.     Evidence  should 
also  be  required  of  the  happening  of  contingencies  ^.^^  Performan^  of 
conditions  on  which  the  title  depends ;  and  where  any  instrument  appears 
to  be  unexecuted  or  insufficiently  stamped,  or  ^o  require  registrat^n  or 
enrolment,  a  requisition  should  be  made  for  the  defect    ^l^  cured 
The  cesser  of  prior  estates,  the  discharge  of  ^^^^f  b^~^t\P^y™^^^^^^ 
of  succession  duty  and  estate  duty,  the  release  of  ^^^tnc^^^^^^ 
riding  powers,  and  the  getting  in  of  outstanding  estates  and  int^te^ 
should  also  be  required  to  be  shown;  and  inquiry  ^^^^^J^J^"^^^^^ 
to  the  existence  and  amount  of  land  tax  and  tithe  rent-charge  ,wnue 
LquttTonfasto  the  parties  to  join  ^  ^he  conveya^^^^^^^^^ 
custody  of  the  title-deeds,  will  generally  save  trouble  when  tne  wme 
comes  for  completion.  u       i  «„fof^  offAntftd  bv  the  estab- 

The  alteration  in  the  devolution  of  "^«»1  ^jff,  ^W— Inoe- 
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source  of  requisitions,  but  renders  it  necessary  to  require  the  title  to 
freeholds  to  be  traced  through  the  personal  representatives  of  every  sole 
beneficial  owner  dying  after  the  commencement  of  the  Act,  including 
the  donee  of  a  general  power  of  appointment,  if  he  has  executed  it  by 
his  will  (see  Abstract  of  Title). 

The  Married  Women's  Property  Act,  1907,  does  away  with  the 
necessity  for  requisitions  as  to  the  concurrence  of  the  husband  of  a 
married  woman,  in  conveyances  made  after  1882,  of  estates  held  by 
her  as  trustee  or  personal  representative  (see  7  Edw.  vii.  c.  18,  s.  1). 

In  the  case  of  leaseholds  the  production  of  the  receipt  for  the 
last  payment  of  rent  should  always  be  required,  and  also,  where  there 
is  a  covenant  to  insure,  the  receipt  for  the  current  fire  insurance 
premium. 

A  speedy  decision  as  to  the  right  to  insist  on  any  requisition  may 
be  obtained  by  summons  under  the  Vendor  and  Purchaser  Act,  1874, 
37  &  38  Vict.  c.  78,  s.  9,  provided  the  question  does  not  affect  the 
existence  or  validity  of  the  contract  (see  In  re  Davis  and  Cavey,  1888, 
40  Ch.  D.  601). 

{Authorities. — See  list  at  end  of  Abstract  of  Title.] 

Re  red  OS. — See  Images  in  Churches. 

As  to  the  law  and  cases  on  this  subject,  see,  in  addition  to  cases 
cited  in  article  Images  in  Churches,  Vicar  of  St.  John,  Pendlehury, 
[1895]  P.  178. 

{Authorities. — Phillimore,  Eccl.  Law,  2nd  ed. ;  Talbot  on  Ritual.'] 

Rescission. — See  Contract;  Damages;  Specific  Performance. 

Rescue. — l.  This  term  is  usually  applied  to  an  interference  with 
criminal  justice,  consisting  in  forcibly  freeing  a  person  from  lawful  custody 
against  the  will  of  the  custodian  (1  Co.  Inst,  160 ;  Steph.  Dig.  Cr.  Law, 
6  th  ed.,  p.  116).  It  differs  from  assisting  a  prisoner  to  escape,  which 
does  not  necessarily  imply  force,  and  from  prison  breaking  (see  Escape  ; 
Prison  Breaking).  And  as  it  usually  involves  Assault  and  battery, 
prosecutions  for  the  common-law  offence  are  rare. 

At  common  law  a  rescue  is  said  to  be  treason,  felony,  or  mis- 
demeanor, according  as  the  person  rescued  was  guilty  of  treason, 
felony,  or  misdemeanor  (1  Hale,  P.  C.  116,  599,  607;  Hawk.  P.  C, 
bk.  ii.  c.  21 ;  Russell,  Crimes,  6th  ed.,  vol.  i.  p.  904 ;  Steph.  Dig.  Cr. 
Laio,  6th  ed.,  116).  The  rescuer  could  not  be  convicted  as  a  traitor  or 
felon  unless  the  person  rescued  had  been  convicted  of  his  offence,  but 
could  be  tried  for  a  misdemeanor  for  interfering  with  justice  (1  Hale, 
P.  C.  116;  Hawk.  P.  C,  bk.  ii.  c.  21).  In  the  case  of  rescue  of  traitors 
or  misdemeanants,  the  rescuer  can  be  treated  as  a  principal  offender. 
The  punishment  for  rescue  as  a  misdemeanor  is  by  fine,  and  imprison- 
ment, which  may  be  with  hard  labour  (14  &  15  Vict.  c.  100,  s.  29).  In 
the  case  of  rescue  from  private  custody,  the  rescuer  to  be  liable  must 
know  that  the  custody  is  for  crime  (1  Hale,  P.  C.  606).  Pescue  of  a 
prisoner  from  the  High  Court  or  a  Court  of  Assize,  oyer  and  terminer, 
or  gaol  delivery,  was  punishable — (1)  if  blows  were  struck,  by  perpetual 
imprisonment,  amputation  of  the  right  hand,  and  loss  of  lands  for  life, 
and  forfeiture  of  goods;  (2)  if  blows  were  not  struck,  by  the  same 
penalties,  except  amputation  (1  Russ.  Cr.,  6th  ed.,  pp.  322,  323).  It 
would  probably  be  now  treated  as  Contempt  of  Court. 
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There  has  been  a  great  deal  of  legislation  with  respect  to  particular 
cases  of  rescue,  which  is  mixed  up  with  escape  and  prison-breaking. 
The  more  important  enactments  are  the  following : 

{a)  It  is  a  felony  by  force  to  set  at  liberty  or  rescue  or  attempt  to 
rescue  out  of  prison  a  person  committed  or  convicted  of  murder,  or  to 
rescue  or  attempt  to  rescue  a  convicted  murderer  going  to  execution 
<25  Geo.  II.  c.  37,  s.  9).  This  offence  seems  to  be  now  punishable  by 
penal  servitude  for  life,  or  not  less  than  three  years,  or  imprisonment 
with  or  without  hard  labour  for  not  over  two  years  (7  Will.  iv.  &  1  Vict, 
c.  91,  s.  1 ;  54  &  55  Vict.  c.  69,  s.  1 ;  55  &  56  Vict.  c.  19). 

{h)  It  is  a  felony  to  rescue  or  aid  or  assist  in  rescuing  from  the  lawful 
custody  of  any  constable  or  other  person  whomsoever,  any  person  charged 
with  or  suspected  of  or  committed  for  any  felony,  who  is  afterwards  con- 
victed of  felony  (1  &  2  Geo.  iv.  c.  88,  s.  1).  This  offence  is  punishable 
by  penal  servitude  from  three  to  seven  years,  or  imprisonment  with  or 
without  hard  labour  for  not  over  two  years  (1  &  2  Geo.  iv.  c.  88,  s.  1 ; 
54  &  55  Vict.  c.  69,  s.  1). 

(c)  There  are  also  specific  provisions  for  punishing  the  rescue  of 
prisoners  under  sentence  of  penal  servitude  (5  Geo.  iv.  c.  84,  s.  22; 
20  &  21  Vict.  c.  3),  of  criminal  lunatics  (23  &  24  Vict.  c.  75,  s.  12),  or 
of  prisoners  at  war  (52  Geo.  ill.  c.  156). 

2.  Obstruction  of  the  execution  of  civil  process  by  rescue  of  a  person 
arrested,  and  rescue  of  a  distress  for  rent,  or  of  cattle  taken  damage 
feasant  and  impounded,  are  indictable  misdemeanors.  See  Archb.  Cr.  PL, 
23rd  ed.,  1114;  Distress;  Pound  Breach;  1  Russ.  Cr.,  6th  ed.,  880. 

The  criminal  remedy  does  not  exclude  a  civil  remedy  for  the  trespass 
to  goods  or  the  person. 

[Authorities. — Russell  on  Crimes,  6th  ed.,  vol.  i.  pp.  904-913 ;  Archb. 
Cr.PZ.,  23rd  ed.,  1038,  1114.] 

Rescue  of  Distress.— See  Distress. 

Reseiser  was  a  retaking  by  the  King  of  lands  where  an  ouster  el 
main  or  proceedings  thereon  had  been  used  unduly  and  contrary  to  law 
(Chitty,  Prerogatives  of  the  Crown,  350). 

Reservation.— See  Landlord  and  Tenant;  Rent. 

Reserved  Bidding.— See  Auction. 

Reserved  Price.— See  Auction. 

Reserve  Forces.— The  establishment  of  Reserve  Forces,  con- 
sisting of  men  who  have  already  served  in  the  other  military  forces  of 
the  Crown,  was  begun  in  1859  by  the  Reserve  Forces  Act  of  that  yew 
(22  &  23  Vict.  c.  42).  Many  other  Acts  dealing  with  this  subject  were 
afterwards  passed  down  to  1882,  when  the  Reserve  ^^'^^^.f^fj^^^^ 
45  &  46  Vict.  c.  48,  repealed  and  consohdated  them.  This  Act,  and 
several  others  down  'to  1907,  under  the  collective  ^^foife^rye 
Forces  Acts,  1882  to  1907,  together  with  the  Army  Act,  1881.  44  &  45 
Vict.  c.  58,  now  govern  the  Reserve  Forces.  /aoxiv\   fhaf 

It  has  been  pointed  out  in  the  article  Enlistment  (Ahmy).  that 
enlistment  in  the  Army  may  be  for  a  term  partly  to  be  serv^^^ 
Army,  and  partly  in  the  Army  Reserve,  under  the  Reserve  forces  Act. 
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1882 ;  and  also  that  a  soldier  may  be  permitted  to  go  into  the  Army 
Reserve  at  once,  as  provided  in  the  regulations.  There  are  two  classes 
of  the  Army  Reserve.  The  first  consists  of  men  liable  to  be  called  out 
on  permanent  service  to  serve  either  in  the  United  Kingdom  or  else- 
where, and  who — (1)  having  served  in  any  of  the  regular  forces,  are 
either  transferred  under  the  Army  Act  or  are  enlisted  under  the  Reserve 
Forces  Act  (Reserve  Forces  Act,  1882,  s.  3);  or  (2)  not  having  served  in 
the  regular  forces  have  been  enlisted  as  special  reservists  under  the 
Territorial  and  Reserve  Forces  Act,  1907,  7  Edw.  vii.  c.  9,  s.  30  (see 
infra). 

There  are  two  divisions  in  this  class — Formerly  the  men  in  the 
second  division,  called  the  Supplemental  Reserve,  were  not  liable  to  be 
called  out  on  permanent  service  until  directions  had  been  given  for 
calling  out  the  whole  of  the  first  division  {ibid.) ;  but  this  provision  was 
repealed  by  the  Reserve  Forces  Act,  1900,  63  &  64  Vict.  c.  42.  The 
regulations  for  drafting  the  men  into  one  or  other  of  these  divisions  may 
be  seen  in  the  Army  Reserve  Regulations.  Men  who  enter  otherwise 
are  enlisted,  or  re-engaged,  upon  such  terms  as  are  fixed  by  the 
regulations. 

The  second  class  under  the  Act  of  1882,  which  by  sec.  3  consists — 
(1)  of  out-pensioners  of  Chelsea  Hospital  or  (for  service  in  the  Royal 
Marines)  of  Greenwich  Hospital ;  and  (2)  of  men  who  have  served  in 
the  regular  forces  for  the  full  term  of  their  original  enlistment — is  no 
longer  raised,  and  it  is  therefore  unnecessary  to  specify  the  provisions 
relating  to  it. 

The  Reserve  may  be  called  out  in  aid  of  the  civil  power  for  the  pre- 
servation of  the  peace.  Also  any  commanding  officer,  in  any  town  or 
district,  on  the  requisition  in  writing  of  any  justice  of  the  peace,  may 
call  out  such  of  the  men  as  are  resident  there  for  that  object  (Reserve 
Forces  Act,  1882,  s.  5).  The  pay  of  a  man  of  the  Reserves  is  fixed  by 
Article  1199  of  the  Royal  Pay  Warrant,  1907.  In  addition,  he  is  entitled 
— (1)  when  called  out  for  military  duty  to  pay  at  Army  rates  according 
to  his  rank  ;  (2)  when  called  out  for  drill  to  4d.  per  day ;  (3)  when  called 
out  in  aid  of  the  civil  power  to  6d.  per  day  (see  ibid.,  Arts.  1202-1204). 

Offences  against  the  regulations  contained  in  the  Army  Reserve 
Regulations,  to  which  the  men  are  subject,  whether  they  are  under 
military  law  or  not,  are  triable  (Reserve  Forces  Act,  1882,  s.  6)  by 
court-martial  under  the  Army  Act  (see  Courts-Maktial)  ;  or  by 
a  Court  of  summary  jurisdiction,  which  may  sentence  to  a  fine  of  not 
less  than  40s.  and  not  more  than  £25,  and  in  default,  to  imprisonment 
for  not  less  than  seven  days  and  not  more  than  the  maximum  for  non- 
payment of  the  fine  imposed  (see  Summary  Jurisdiction).  In  either 
case  offenders  may  be  taken  into  military  custody  {q.v.).  As  to  the 
evidence  of  the  committal  of  such  offences,  see  sec.  6.  Men  in  the  Army 
Reserve  are  exempted  from  serving  any  parochial,  township,  or  borough 
offices  (s.  7). 

The  Army  Reserve  may  be  called  out  for  annual  training  at  pre- 
scribed times  and  places  within  the  United  Kingdom  not  exceeding  in 
any  one  year  twelve  days  or  twenty  drills,  and  this  may  be  with  the 
regular  or  auxiliary  forces  (s.  11). 

In  case  of  imminent  national  danger,  or  of  great  emergency,  they 
may  be  called  out  by  proclamation  on  permanent  service.  The  occasion 
must  first  be  communicated  to  Parliament  if  it  is  sitting,  or  notified  in 
the  Proclamation  if  it  is  not  sitting  (s.  12).     By  sec.  13,  if  Parliament 
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be  then  separated  by  such  adjournment  or  prorogation  as  will  not  expire 
withm  ten  days,  Parliament  must  be  summoned  by  proclamation  to  meet 
within  ten  days. 

The  men  called  out  are  liable  to  serve  for  their  unexpired  term  of 
service,  and  the  succeeding  twelve  months,  during  which,  as  soldiers 
of  the  regular  forces,  they  could,  under  sec.  87  of  the  Army  Act,  1881, 
be  detained  in  service  after  the  time  at  which  otherwise  they  would  be 
entitled  to  be  discharged  (s.  14 ;  and  see  Enlistment). 

When  called  out  for  annual  training  or  on  permanent  service,  or  if 
the  Army  Reserve  is  called  out  in  aid  of  the  civil  power,  abstention 
without  leave  lawfully  granted,  or  such  sickness  or  other  reasonable 
excuse  as  may  be  allowed  in  the  prescribed  manner,  is  punishable  as 
desertion  or  absence  without  leave  under  the  Army  Act,  1881  (see 
Desertion).  If  the  abstention  be  from  annual  training,  it  is  treated 
as  absence  without  leave  (s.  15). 

The  offence  is  triable  by  court-martial,  or  by  a  Court  of  summary 
jurisdiction;  and  the  fine  or  imprisonment  is  the  same  as  provided 
under  sec.  6  {supra). 

By  sec.  17,  if  any  person,  by  any  means,  procures  or  persuades  an 
Army  or  Militia  Reserve  man  to  commit  an  offence  of  "  absence  without 
leave,"  or  attempts  to  procure  or  persuade  to  such  an  offence ;  or  know- 
ing a  man  is  about  to  commit  that  offence,  aids  and  assists  him  in  doing 
so ;  or  conceals,  or  aids,  or  assists  him  in  concealing  himself,  or  employs 
or  continues  to  employ  him,  or  aids  or  assists  in  his  rescue,  such  person 
is  liable,  on  summary  conviction,  to  a  fine  not  exceeding  £20.  The 
provisions  of  the  Army  Act,  1881,  as  to  procuring,  persuading,  conceal- 
ing, etc.,  desertion,  are  applied  to  desertion  from  the  Reserves. 

By  sec.  18  the  method  of  attestation  on  enlistment  in  the  Reserves 
is  the  i^ame,  unless  otherwise  prescribed,  as  for  the  Army ;  but  a  Militia 
officer  may  act  in  attesting  recruits  in  the  Reserves  as  well  as  a  regular 
officer  (see  Enlistment). 

Pensions  may  become  payable  under  the  regulations  prescribed  in 
the  Royal  Pay  Warrant  to  Army  Reserve  men,  and  they  are  under  the 
control  and  direction  of  commissioners  of  Chelsea  Hospital,  as  Army 
pensions  are  (s.  22). 

The  officers  and  men  of  the  Reserve  Forces  are  exempted  from  tolls 
and  other  duties  on  conveyance,  when  going  to  or  from  any  place  at 
which  they  are  required  to  attend,  and  for  non-attendance  at  which  they 
are  liable  to  be  punished,  as  officers  and  men  of  the  regular  forces  are, 
under  sec.  143  of  the  Army  Act,  1881  (see  Army);  and  all  enactments 
in  force  concerning  the  conveyance  by  railway  or  otherwise  of  any  part 
of  the  regular  forces,  and  their  baggage,  stores,  arms,  ammunition,  and 
other  necessaries  and  things,  apply  as  if  the  Army  and  Militia  Reserve 
were  such  part  of  the  regular  forces  (s.  23).  , 

Sec.  24  sets  out  the  provisions  as  to  the  service  of  notices  requirea 
to  be  served  on  men  belonging  to  the  Army  or  Militia  Reserve;  and  it 
is  provided  that  every  constable,  overseer  of  the  poor  and  inspector  of 
the  poor,  shall,  when  so  required  by,  or  on  behalf  of,  a  ^"^^cretary  of  State, 
conform  with  the  orders  and  regulations  with  respect  to  the  P^l^  option 
and  service  of  notices;  and  in  default  they  are  liable,  on  wmviction  by 
a  Court  of  summary  jurisdiction,  to  a  fine  not  exceeding  £20. 

By  sec.  26,  offences  triable  either  by  court-martial  or  by  a  Court 
of  summary  jurisdiction  may  be  tried  ^7  ^either  according  («  may  ^ 
prescribed  by  orders  or  regulations  under  the  Act.    They  may  be  tried 
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in  either  ease,  whether  the  term  of  Reserve  service  has  expired  or  not, 
and  at  any  time  within  two  months  after  the  offence  becomes  known  to 
the  officer,  who,  under  the  orders  or  regulations,  has  power  to  direct  the 
offender  to  be  tried  by  either  court-martial  or  a  Court  of  summary 
jurisdiction,  if  the  offender  is  apprehended  at  the  time,  and  if  not  then, 
within  two  months  after  his  apprehension  by  a  civil  or  military  authority. 
For  the  purposes  of  this  section  court-martial  includes  summary  trial  by 
a  commanding  officer  (see  Courts-Martial). 

The  Cheap  Trains  Act,  1883,  46  &  47  Vict.  c.  34,  s.  6,  provides  for 
the  conveyance  by  railway  of  (inter  alia)  the  Reserve  forces  at  reduced 
rates. 

By  the  Reserve  Forces  Act,  1890,  53  &  54  Vict.  c.  42,  certain  men 
with  special  qualifications,  owing  to  their  employment  in  the  railway, 
post  office,  or  telegraph  services,  may  be  enlisted  under  regulations  by 
the  Secretary  of  State,  made  under  the  Army  Act,  1881,  authorising 
any  such  men  to  be  enlisted  in  the  regular  forces,  and  immediately  upon 
such  enlistment  to  be  entered  in  the  Reserve. 

By  the  Army  Act,  1881,  s.  90  (5),  as  amended  by  the  Army  (Annual) 
Act,  1891,  54  Vict.  c.  5,  s.  5,  a  soldier  on  his  transfer  to  the  Reserves 
is  entitled  to  be  conveyed  free  of  cost  from  the  place  in  the  United 
Kingdom  where  he  is  transferred,  to  the  place  in  which  he  appears  from 
his  attestation  paper  to  have  been  attested,  or  to  any  place  where  he  may 
decide  to  take  up  his  residence,  and  to  which  he  can  be  conveyed  without 
greater  cost,  with  the  proviso  that  he  is  not  entitled  to  be  conveyed  to 
any  place  out  of  the  United  Kingdom. 

By  sec.  1  of  the  Reserve  Forces  and  Militia  Act,  1898,  61  &  62  Vict, 
c.  9,  as  amended  by  sec.  32  (2)  of  the  Territorial  and  Reserve  Forces  Act, 
1907,  men  of  the  first  class  Army  Reserve  of  good  character  on  transfer 
shall,  if  they  agree  in  writing,  be  liable  during  the  first  two  years  of 
service  in  the  Reserve  to  be  called  out  on  permanent  service,  without 
the  proclamation  or  communication  to  Parliament  mentioned  in  sec.  12 
of  the  Act  of  1882 ;  and  their  calling  out  is  not  to  involve  the  meeting 
of  Parliament.  But  not  more  than  6000  must  be  called  out  at  any  one 
time,  and  the  service  must  only  be  when  they  are  required  out  of  the 
United  Kingdom  when  warlike  movements  are  in  preparation  or  in 
progress,  and  for  not  more  than  twelve  months.  An  agreement  may 
be  revoked  by  three  months'  notice  in  writing.  Any  exercise  of  this 
power  must  be  reported  to  Parliament  as  soon  as  may  be. 

Under  the  present  Army  Reserve  Regulations,  a  reserve  man  is  not 
allowed  to  settle  in  a  foreign  country,  nor  in  a  colony  in  which  there  is 
not  a  British  garrison,  save  in  very  exceptional  cases;  and  he  is  not 
allowed  to  quit  the  Kingdom,  or  proceed  to  sea,  without  leave  from  his 
commanding  officer.  The  Reserve  Forces  Act,  1906,  6  Edw.  vii.  c.  11, 
however,  enables  the  Secretary  of  State  to  authorise  a  reserve  man  to 
reside  in  any  part  of  the  British  Dominions,  or  in  any  British  Protectorate, 
and  provides  for  making  regulations  prescribing  the  conditions  of  such 
residence.  This  Act  also  authorises  the  enlistment  of  men  in  the  Army 
Reserve  in  any  British  Protectorate  or  in  any  colony  not  possessing 
responsible  government. 

The  Reserve  Forces  Act,  1882,  authorised  the  establishment  of  a 
militia  reserve  in  which  militiamen  might  be  enlisted  (see  ss.  8-10). 
Enlistment  for  this  force  was,  however,  discontinued  in  1901,  and  thus 
its  existence  came  to  an  end. 

Special  Reserve, — The   Territorial   and   Reserve   Forces  Act,    1907, 
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7  Edw.  VII.  c.  9,  provides  that  men  who  have  not  served  in  the  regular 
forces  may  be  enhsted  as  special  reservists  into  the  first  class  of  the 
Army  Reserve  (s.  30  (1)).  Special  reservists  are  liable,  in  addition  to 
being  called  out  for  annual  training  to  be  called  out  for  a  special  course 
of  training,  not  exceeding  six  months  (s.  30  (2)). 

A  special  reservist  may  be  re-engaged  (s.  30  (1));  and  he  may  acTree 
m  writing  that  if  his  time  of  service  expires  whilst  he  is  called  out  on 
permanent  service,  he  will  continue  to  serve  for  a  specified  or  indefinite 
period  (s.  31).  He  may  also  agree  in  writing  to  be  liable  to  be  called 
out  without  any  proclamation,  or  communication  to  Parhament  (s.  32); 
but  under  the  power  given  by  this  section,  not  more  than  4000  men  are 
liable  to  be  called  at  one  time,  the  power  can  only  be  exercised  when 
the  men  are  required  for  service  outside  the  United  Kingdom  when 
warlike  operations  are  in  preparation  or  in  progress,  and  the  exercise 
of  the  power  must  be  reported  to  Parliament  as  soon  as  may  be. 

Sec.  34  provides  that  by  Order  in  Council  such  battalions  of  the 
Militia  as  may  be  specified,  shall  be  transferred  to  the  Army  Reserve 
and  formed  into  battalions  of  special  reservists,  the  officers  becoming 
members  of  the  reserve  of  officers ;  and  sec.  36  declares  that  the  accept^ 
ance  of  a  commission  in  the  reserve  of  officers  by  a  Member  of  Parlia- 
ment shall  not  vacate  his  seat. 

An  Order  in  Council  of  the  9th  April  1908  transfers  most  of  the 
existing  Militia  battalions  to  the  Special  Reserve  as  from  the  completion 
of  the  next  annual  training ;  and,  according  to  an  Army  Order  of  the 
23rd  December  1908,  it  is  intended  to  disband  the  remaining  bat- 
talions. 

Reserve  of  Officers. — For  the  composition  of  the  Reserve  of  Officers 
and  the  conditions  under  which  they  may  be  employed  on  army  service, 
see  Royal  Pay  Warrant,  1907,  s.  12). 

See  Enlistment  ;  Feaudulent  Enlistment  in  Army. 

Reserving  Points  of  Law.— See  Crown  Cases  Re- 
served (abolished  by  the  Criminal  Appeal  Act,  1907,  7  Ed.  vn.  c.  23); 
County  Courts;  Judge's  Notes. 

Reservoirs. — See  Water  Supply. 

Res  gestae. — See  Evidence. 

Resiant  Rolls.— Rolls  containing  the  names  of  the  "resiants," 
i.e.  the  residents  in  a  tithing,  etc.,  which  were  called  over  by  the  steward 
on  holding  Courts  leet  (Tomlin,  Law  Did.). 

Residence.— The  ordinary  meaning  of  this  word  is  the  place 
where  a  person  resides,  that  is,  where  he  usually  eats,  drinks,  and  sTeeps, 
or  where  his  family  or  his  servants  eat,  drink,  and  sleep  {jfer  Bayley,^  J., 
in  B.  V.  North  Curry,  1825,  4  Barn.  &  Cress.  959);  but  "  residence  w 
an  elastic  word,  and  its  meaning  may  be  modified  by  the  context  (Ax 
'parte  Breull,  In  re  Bowie,  1880,  16  Ch.  D.  484;  Lewis  v.  Oraham,  1888. 

20  Q.  B.  D.  780).  ,      .    ,       j  •*    # 

The  address  of  a  plaintiff  required  to  be  indorsed  on  a  writ  of 
summons  is  his  "residence,"  and  not  his  place  of  business,  though  the 
latter  is  sufficient  in  the  case  of  a  business  firm  {Stay  v.  ^.  1«^0^ 
24  Q.  B.  D.  748 ;  59  L.  J.  Q.  B.,  at  p.  311).  For  other  casee,  see  the  note 
to  Order  4,  r.  1,  in  Annual  Practice. 
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As  to  conditions  in  a  will  requiring  a  person  "  to  reside  and  dwell " 
in  a  mansion-house,  see  In  re  Wright,  Mott  v.  Issett,  [1907]  1  Ch.  231 
and  Theobald  on  Wills,  1908  ed.,  pp.  628  et  seq. 

The  residence  of  the  grantor  and  attesting  witness  required  to  be 
inserted  in  the  affidavit,  which  must  be  filed  on  the  registration  of  a  bill 
of  sale,  may  be  either  the  place  where  such  persons  sleep  or  where  they 
are  chiefly  to  be  found.  "  The  object  of  the  Act  of  Parliament  is  more 
effectually  gained  by  such  a  description  as  is  given  here  [the  address 
where  the  person  was  employed]  than  by  stating  the  place  of  his  per- 
noctation  "  {per  Lord  Campbell,  C.J.,  in  Blackwell  v.  England,  1857,  27 
L.  J.  Q.  B.  125)  (see  the  cases  collected  in  Weir,  Bills  of  Sale,  1896  ed., 
pp.  202  et  seq. ;  and  Reed's  Bills  of  Sale  Acts,  1903  ed.,  pp.  205  et  seq.). 

Under  the  Bastardy  Act,  1872,  s.  3,  the  mother  of  a  bastard  child 
may  make  application  for  a  bastardy  summons  to  a  justice  acting  for 
the  place  "  in  which  she  may  reside."  If  a  woman  goes  to  and  lodges  at 
a  place  for  the  purpose  of  applying  to  the  magistrates  there,  intending 
to  leave  as  soon  as  she  has  obtained  the  order,  she  is  "  resident "  at  that 
place  if  she  has  gone  with  no  fraudulent  or  improper  purpose,  and  if  she 
has  at  the  time  no  fixed  residence  elsewhere  {B.  v.  Hughes,  1857,  26 
L.  J.  M.  C.  133).  Where,  however,  it  appeared  that  a  woman  had  gone 
to  a  place  for  the  purpose  of  obtaining  a  new  tribunal,  to  avoid  the  old 
jurisdiction  where  she  had  failed  after  a  full  hearing  on  the  merits,  it 
was  held  that  she  did  not  "  reside  "  there  {B.  v.  Myott,  1863,  32  L.  J.  M.  C. 
138  ;  see  also  VeversY.  Mains,  1888,  4  T.  L.  R.  724).  A  woman  who  has 
no  settled  place  of  residence  may  make  an  application  to  the  justices 
of  the  division  where  she  may  happen  to  be  for  the  time,  otherwise 
she  would  have  no  remedy  (Lawrence  v.  Ingmire,  1869,  20  L.  T.  391 ; 
33  J.  P.  309,  630). 

The  "  residence  "  which  is  requisite  to  render  a  pauper  irremovable, 
and  to  confer  on  him  a  settlement  under  39  &  40  Vict.  c.  61,  s.  34,  must 
be  at  a  place  which  is  the  home  and  fixed  abode  of  such  pauper  (Holborn 
Union  v.  Chertsey  Union,  1884,  54  L.  J.  M.  C.  53).  "  Residence  "  is  not 
broken  by  temporary  absence  if  there  is  an  animus  revertencli  on  the  part 
of  the  pauper  (ibid.).  In  the  case  of  children  not  living  with  their 
father,  but  whose  abode  is  subject  to  his  control,  their  "  residence,"  so 
long  as  they  are  too  young  to  be  capable  of  forming  any  intention  with 
regard  to  it  themselves,  must  be  determined  by  the  intention  of  their 
father  as  to  the  permanency  or  otherwise  of  such  place  of  their  abode 
(ibid.).    See  Poor,  Vol.  XI.  p.  273. 

A  person  has  not  "  resided  "  in  an  election  district  "  for  six  calendar 
months  next  previous  to  the  last  day  of  July,"  when  he  has  for  a  portion 
of  that  time  been  in  prison  under  a  sentence  of  imprisonment  for  a 
criminal  offence  (Bowell  v.  Guest,  1864,  18  C.  B.  N.  S.  72 ;  Donnelly  v. 
Graham,  1888,  24  L.  R.  Ir.  127);  but  a  person  in  prison  awaiting  trial 
is  not  deprived  of  the  franchise,  as  his  innocence  is  to  be  presumed 
until  his  guilt  has  been  proved  (Charlton  v.  Morris,  [1895]  2  Ir.  R.  541); 
nor  in  this  connection  will  the  Court  take  notice  of  a  person's  imprison- 
ment for  a  portion  of  a  day  (Holland  v.  Hogan,  ibid.  551).  See  Rogers 
on  Blections,1897  ed.,  vol.  1,  pp.  148  et  seq.;  "Residence,"  Stroud,  Jud.  Diet., 
1903  ed. ;  Abode  ;  Domicile  ;  and  as  to  residence  of  beneficed  clergymen, 
see  Pluralities. 

Res  1016111. — The  chief  representative  of  the  Indian  Government 
at  certain  native  States  and  in  several  other  places  outside  India,  e.g. 
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Aden  is  so  called.  In  the  native  States,  except  in  the  case  of  those 
which  are  considered  as  independent,  like  Nepal,  the  Resident  advises 
the  native  Government;  he  also,  in  general,  exercises  consular  and 
magisterial  functions. 

Residentiary  Canons — See  Dean  and  Chapter,  Vol  IV 
at  p.  350.  •' 

Residuary  Devise;  Gift;  Legatee. -See  Will. 

Residue.— See    Executors    and   Administrators;    Legacy* 

Will.  ' 

Resignation;  Resignation  Bonds A  resignation 

may  be  made  either  personally  or  by  deed;  if  by  the  latter,  it  is  not 
essential  that  the  deed  should  be  executed  in  presence  of  a  notary 
{Reichel  v.  Bishop  of  Oxford,  1889,  59  L.  J.  Ch.  66).  It  appears  not  to 
be  quite  clear  whether  a  bishop  is  entitled  to  refuse  to  accept  a  resigna- 
tion ;  but  if  a  valid  bond  of  resignation  has  been  given,  or  if  the  incum- 
bent desires  to  relinquish  his  orders,  the  bishop  would  seem  to  have  no 
option  but  to  accept  the  resignation.     See  Incumbent. 

Resignation  Bonds. — Bonds  given  by  clergymen  covenanting  to  resign 
their  livings  in  certain  events.  A  bond  given  whereby  the  clergyman 
covenants  with  the  patron  to  resign  the  living  in  favour  of  a  particular 
person  was  called  a  special  bond,  and  when  given  under  a  covenant  to 
resign  generally  upon  the  request  of  the  patron  was  called  a  general 
bond.  Both  forms  were  declared  illegal  by  the  House  of  Lords  in  the 
early  part  of  last  century,  but  by  9  Geo.  iv.  c.  94,  special  bonds,  under 
certain  conditions,  were  expressly  legalised.  By  this  statute  a  bond 
may  be  given  for  the  resignation  of  a  benefice  in  favour  of  one  person, 
or  of  one  of  two  persons,  specially  named  therein,  provided  that  such 
bond  or  other  engagement  is  entered  into  hond  fide  and  before  the  pre- 
sentation of  the  person  so  entering  into  the  same;  and  where  two 
persons  are  specially  named,  each  of  them  must  be,  either  by  blood 
or  marriage,  an  uncle,  son,  grandson,  brother,  nephew,  or  grandnephew 
of  the  patron  or  of  one  of  the  patrons.  The  provisions  of  the  Act 
do  not  extend  to  presentations  made  by  the  King,  or  by  any  person 
or  corporation  not  entitled  to  the  patronage  as  private  property. 
One  part  of  a  resignation  bond  must  be  deposited  with  the  registrar 
of  the  diocese  in  which  the  benefice  is  situated  within  two  months 
of  its  date. 

[Authorities.— VhiWimoxe,  Eccl  Law,  2nd  ed.,  vol.  i.  pp.  385  et  seq, ; 
Cripps,  Church  and  Clergy,  6th  ed.,  pp.  542  et  seq, ;  Whitehead,  Church 
Law.'] 

Res  Integra.— A  matter  untouched  by  dictum  or  decision 
which,  therefore,  a  judge  has  to  decide  upon  principle  alona 

Res  i  nter  al  iOS  acta.— The  maxim  res  inter  alios  acta  alUri 
nocere  non  debet,  as  freely  rendered  by  Mr.  Best— "  persons  are  not  to  be 
affected  by  the  acts  or  words  of  others  to  which  they  were  neither  party 
nor  privy,  and  consequently  had  no  power  to  prevent  or  control  (on 
Bvidence,  10th  ed.,  p.  95)-is  a  self-evident  prmciple.  It  was  fully 
recognised  in  the  Roman  law,  and  was  adopted  at  an  early  period  by 
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the  common  law  {ibid.,  pp.  95,  419).  Put  in  more  popular  form,  it 
means  that  no  one  ought  to  be  embarrassed  by  anything  done  behind 
his  back  {ibid.,  p.  420).  And  a  transaction  between  a  party  to  litigation 
and  a  stranger  is,  in  general  (but  subject  to  many  exceptions,  of  which 
the  more  important  are  noted  below),  inadmissible  to  affect  the  position 
of  the  party  in  relation  to  the  opposite  party  to  the  litigation  equally 
with  a  transaction  between  two  strangers. 

1.  Evidence  of  Collateral  Matters  is  not  Admissible. — The  maxim  is 
most  frequently  cited  to  support  an  objection  to  the  admission  in 
evidence  of  matters  commonly  described  as  "  collateral "  to  the  issue 
in  question  (see  Evidence),  as  in  the  passage  following: — "The  acts 
and  declarations  of  strangers,  or  of  one  of  the  parties  to  the  action 
in  his  dealings  with  strangers,  are  res  inter  alios  "  (Taylor  on  Evidence, 
s.  317).  The  nature  of  this  objection  is  best  shown  by  examples.  Thus 
if  the  issue  is  whether  the  defendant  did  a  particular  act,  or  whether 
a  particular  event  has  occurred,  the  evidence  that  he  has  done  similar 
acts,  or  that  similar  events  have  occurred  on  other  occasions  is  not 
as  a  rule  admissible.  In  order  to  make  the  evidence  relevant  in  the 
legal  sense,  there  must  be  something  to  connect  the  similar  acts  or 
events  with  the  act  or  event  in  issue,  so  as  to  lead  to  an  inference 
from  their  doing  or  occurrence  affecting  the  probability  of  the  doing 
or  occurrence  of  the  act  or  event  in  issue.  If  there  is  such  an  inference 
the  evidence  may  be  admitted,  provided  that  the  inference  is  not  too 
remote. 

"  It  will  be  enough  to  add  generally  that  all  proof  of  facts  which 
merely  tends  to  create  an  unjust  prejudice,  or  unduly  to  influence  the 
jury,  or  occupy  the  time  of  the  Court  in  irrelevant  inquiries  is  inadmis- 
sible ;  but  if  the  proof  be  directly  or  inferentially  pertinent  to  the  issue 
it  will  be  admitted  "  (Roscoe's  K  P.,  18th  ed.,  pp.  84,  85). 

Thus  evidence  that  the  plaintiffs  other  tenants  pay  their  rents 
quarterly  is  not  admissible  to  show  that  the  defendant  has  agreed  to 
pay  his  rent  so  {Carter  v.  Pryhe,  1791,  Pea.  95);  nor  evidence  that  the 
plaintiff'  has  served  others  with  good  beer  to  show  that  he  has  so  served 
the  defendant  {Holcombe  v.  Hewson,  1810,  2  Camp.  391;  11  E.  R.  746, 
where  Lord  EUenborough  said :  "  I  cannot  admit  witnesses  to  his  general 
character  and  habits  as  a  brewer  ") ;  nor  evidence  of  the  terms  of  sales  to 
others  to  show  those  of  a  sale  to  the  defendant  {Hollingham  v.  Head, 
1858,  4  C.  B.  K  S.  388). 

2.  Unless  the  Matter  is  sufficiently  Connected  with  the  Issue. — "  Facts 
connected  by  some  general  link  with  the  matter  in  issue  are  admissible  " 
(Taylor,  s.  320).  This  limitation  on  the  general  rule  has  already  been 
stated ;  the  scope  of  it  will  appear  from  the  following  examples : — The 
question  is  whether  a  heap  of  stones  is  such  as  to  frighten  horses  passing 
along  a  road ;  evidence  that  it  has  actually  done  so  is  admissible  {Brown 
V.  Eastern  and  Midlands  Ely.  Co.,  1889,  22  Q.  B.  D.  391).  Evidence 
that  a  custom  obtains  in  a  neighbouring  manor  is  not  admissible  to  show 
that  it  obtains  in  the  manor  in  question,  unless  circumstances  are  proved 
showing  that  the  two  manors  have  similar  customs,  for  example,  because 
they  formed  originally  a  single  manor,  and  were  separated  within  the 
period  of  legal  memory  {Marquis  of  Anglesey  v.  Hatherton,  1842,  10  Mee. 
&  W.  218 ;  see  Custom).  Acts  of  ownership  on  different  parts  of  a  con- 
tinuous or  connected  property  may  be  proved  to  show  ownership  of  a 
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particular  part  of  it  {Jones  v.  Williams,  1837,  2  Mee.  &  W.  326'  46 
E.  R.  611 ;  see  also  Lord  Advocate  v.  Lord  Blantyre,  1879,  4  App  Cas 
770,  ^.r  Lord  Blackburn  at  p  791 ;  ^a.&^n,  v/^,^>t^^,  igoif  2  ct. 
401,  417 ,  Roscoe,  N.  P.,  18th  ed.,  p.  85 ;  Taylor,  s.  320).  Evidence  that 
a  prisoner  has  been  concerned  in  crimes  other  than  that  with  which  he 
IS  charged  may  be  given,  if  the  crimes  form  a  series  {R.  v.  GeeHng,  1849, 
18  L  J  M  C  215 ;  B  v  Gray,  1866,  4  F.  &  F.  1102).  Sir  James 
Stephen  (art.  12)  cites  the  last  case,  and  Blahe  v.  AlUon  Life  Asmtrance 
bocuty,  ^nfraj>  in  support  of  a  general  exception  which  he  states  as 
tollows:— "  When  there  is  a  question  whether  an  act  was  accidental  or 
intentional,  the  fact  that  such  an  act  formed  part  of  a  series  of  similar 
occurrences,  m  each  of  which  the  person  doing  the  act  was  concerned  is 
relevant. 

In  the  recent  case  of  B.  v.  Bond  C.  C.  B.,  [1906]  2  K.  B.  389,  the 
earlier  authorities  are  carefully  considered.  Bray,  J.,  thus  summarises 
the  law  (p.  414) :  "  A  careful  examination  of  the  cases  where  evidence  of 
this  kind  has  been  admitted  shows  that  they  may  be  grouped  under 
three  heads — (1)  Where  the  prosecution  seeks  to  prove  a  system  or 
course  of  conduct.  (2)  Where  the  prosecution  seeks  to  rebut  a  sugges- 
tion on  the  part  of  the  prisoner  of  accident  or  mistake.  (3)  Where  the 
prosecution  seeks  to  prove  knowledge  by  the  prisoner  of  some  fact." 
As  examples  of  (1)  the  learned  judge  cites,  inter  alia,  Blake  v.  AlUon 
Life  Assurance  Society,  1898,  4  C.  P.  D.  94  (a  civil  case);  R.  v.  Bhodes, 
[1899]  1  Q.  B.  77 ;  and  B.  v.  Ollis,  [1900]  2  Q.  B.  758.  As  examples  of 
(2),  B.  V.  Geering,  1849,  18  L.  J.  (M.  C.)  215 ;  Makin  v.  A.-G.  for  Nm 
South  Wales,  [1894]  A.  C.  57;  B.  v.  Dossett,  1846,  2  C.  &  K.  221 ;  and 
B.  V.  Gray,  1866,  4  F.  &  F.  1102.  As  examples  of  (3),  B.  v.  Fraims, 
1874,  L.  R.  2  C.  C.  R.  128,  and  the  cases  of  uttering  counterfeit 
coin. 

3.  Expert  witnesses  may  give  evidence  of  particular  instances  to 
support  their  opinions  (Taylor,  s.  335). 

4.  As  corroboration,  evidence  may  be  given  of  collateral  acts  of  the 
defendant.  Thus  where  the  issue  was  whether  his  alleged  agent  hac' 
authority,  and  evidence  of  general  authority  had  been  given,  evidence 
that  the  defendant  had  recognised  acts  other  than  the  act  in  question, 
done  by  the  agent  in  his  name,  was  admitted  (Llewellyn  v.  WiTwkworth, 
1845,  13  Mee.  &  W.  598;  67  R.  R.  751);  but  apart  from  the  evidence 
of  general  authority,  it  should  have  been  rejected  {Mor)'is  v.  Belhell,  1869, 
L.  R.  4  C.  P.  765).  The  case  last  cited  clearly  demonstrates  the  dangerous 
character  of  this  anomalous  exception. 

5.  Where  knowledge,  intent,  good  faith,  or  fraud  is  in  issue,  all  collateral 
facts  tending  to  show  the  state  of  the  party's  mind  are  admissible.  For 
instance,  evidence  of  similar  frauds  to  show  a  fraudulent  intent  (Blake 
v.  Albion  Life  Assurance  Co,,  1878,  4  C.  P.  D.  94),  or  of  similar  libels  to 
prove  malice  (Barrett  v.  Long,  1851,  3  H.  L.  Cas.  395). 

6.  Beceiving  or  Raving  Bossession  of  Stolen  Froperty.— Evidence  of 
possession  by  the  prisoner  of  other  property  than  that  the  subject 
of  the  charge,  stolen  within  the  preceding  twelve  months,  and  (upon 
notice  to  the  prisoner)  evidence  of  a  previous  conviction  of  the  prisoner 
within  five  years  immediately  preceding  of  an  offence  involving  fraud  or 
dishonesty,  may  be  given  to  show  that  he  knew  the  property  to  be  stolen 
property  (Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112.  s.  19V 
See  the  remarks  of  Kennedy,  J.,  on  the  policy  of  the  legislature,  which 
is  in  support  of  the  general  rule  not  to  allow  one  crime  to  be  pr^ed  m 

VOL.  XII. 
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order  to  raise  a  presumption  that  another  crime  has  been  committed 
(E.  V.  Bond,  [1906]  2  K.  B.  pp.  398  et  seq.). 

7.  As  to  judgments  inter  alios,  see  Estoppel,  6  and  8,  Vol.  V.  pp.  353, 
354. 

[Authorities. — Taylor  on  Evidence,  ss.  316  et  seq. ;  Roscoe,  N.  P.,  18th 
ed.,  p.  84;  Stephen  on  Evidence,  arts.  10,  11,  12,  and  note  6  ;  Broom's 
Legal  Maxims,  6th  ed.,  p.  908.] 

Res  ipsa.  lOQUitur. — In  an  action  for  damages  in  respect  of 
loss  or  injury  alleged  to  have  been  suffered  in  consequence  of  the  negli- 
gence of  the  defendant,  it  is  necessary  for  the  plaintiff  to  adduce  evidence 
from  which  it  may  reasonably  be  inferred  that  the  injury  was  caused  by 
some  want  of  due  care  or  skill  on  the  part  of  the  defendant ;  and  the 
maxim  res  ipsa  loquitur  applies  in  those  cases  where  the  circumstances 
under  which  the  loss  or  injury  is  suffered  themselves  afford  sufficient 
2)rimd  facie  evidence  that  the  defendant  did  not  exercise  proper  care  and 
skill,  so  as  to  shift  the  burden  of  proof  on  to  his  shoulders.  Where  a  barrel 
of  flour  fell  from  a  window  above  a  shop  belonging  to  the  defendant, 
and  injured  the  plaintiff,  who  was  walking  in  the  street  below,  it  was 
held  that,  in  the  absence  of  any  explanation  by  the  defendant  as  to 
how  the  accident  had  happened,  the  circumstances  were  sufficient  evi- 
dence of  negligence  on  the  part  of  him  or  his  servants  to  go  to  the  jury 
(Byrne  v.  Boadle,  1863,  2  H.  &  C.  722).  So  where  a  brick  fell  from 
a  railway  bridge  and  injured  a  person  passing  along  the  highway 
underneath,  it  was  held  that  the  maxim  was  applicable,  it  being  the 
duty  of  the  railway  company  to  keep  the  bridge  in  proper  repair,  and 
the  fact  of  the  brick  falling  out  being  primd  facie  evidence  of  neglect  in 
the  performance  of  that  duty  (Kearney  v.  X.  B.  &  S.  G.  Ely.  Co.,  1870, 
L.  E.  5  Q.  B.  411).  "  Where  the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose  from 
want  of  care  "  (Scott  v.  London  Dock  Co.,  1865,  3  H.  &  C.  596).  There 
is,  however,  in  the  application  of  this  principle,  a  distinction  between 
animate  and  inanimate  things.  The  mere  fact  of  a  horse  bolting,  while 
being  ridden  or  driven,  is  not  of  itself  evidence  of  want  of  due  care 
and  skill  on  the  part  of  the  person  riding  or  driving  it  (Hammock  v. 
White,  1862,  11  C.  B.  K  S.  588 ;  Manzoni  v.  Douglas,  1880,  6  Q.  B.  D. 
145).  But  where  one  of  the  horses  in  an  omnibus  kicked  through  a 
panel  of  the  bus  and  injured  a  passenger,  and  it  was  proved  that  the 
panel  bore  marks  of  other  kicks,  and  that  no  precaution  was  taken,  by 
kicking-straps  or  otherwise,  for  the  protection  of  the  passengers,  it  was 
held  that  there  was  sufficient  evidence  of  negligence  for  the  jury ;  no 
explanation  being  offered  by  the  defendant  company  (Simpson  v.  L.  G.  0. 
Go.,  1873,  L.  R.  8  C.  P.  390).    See  also  Negligence,  Vol.  IX.  p.  556. 

Res  Judicata  (chose  jug^e). — When  questions  of  fact  or  law 
have  been  directly  and  finally  determined  between  parties,  either  by 
consent  or  upon  the  merits  in  a  proper  and  regular  proceeding  in 
personam  in  a  competent  Court  (whether  having  concurrent  or  ex- 
clusive jurisdiction  over  the  matter),  such  questions  may  not  be  re- 
opened, as  between  these  parties  and  their  privies  in  blood,  in  law,  or 
by  estate,  in  any  subsequent  proceeding  (A.-G.  for  Trinidad  v.  EricM, 
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[1893]  App.  Gas.  518 ;  Ex  parte  Bank  of  Erhglatid,  [1895]  1  Ch  37). 
This  does  not  preclude  any  right  to  appeal  to  a  higher  Court,  or  where 
the  decision  has  been  fraudulently  obtained,  to  bring  an  action  to  set 
it  aside  on  that  ground  {Cole  v.  Langfm-d,  [1898]  2  Q.  B.  36).  Where 
the  proceeding  is  in  rem,  the  judgment  binds  all  the  world. 

By  the  effect  of  the  decision  the  claim  or  defence  transit  in  rem 
judwatam,  and  the  record  of  the  decision  operates  to  estop  either  party, 
or  persons  claiming  under  them,  from  impugning  the  accuracy  of  the 
decision  in  any  subsequent  proceeding  against  the  other,  and  also  to 
estop  persons  who  were  cognisant  of  the  proceedings,  and  took  the 
benefit  of  them  {In  re  Lart,  [1896]  2  Ch.  789 ;  and  see  MercantUe 
Investment  Co,  v.  River  Plate  Trust  Co.,  [1894]  1  Ch.  578). 

This  proposition  is  quite  distinct  from  that  attaching  to  the 
authority  of  the  judgment  as  a  guide  to  the  determination  of  similar 
controversies  between  other  parties,  which  rests  on  the  comity  of 
Courts  or  particular  legislation,  and  not  on  the  common-law  doctrine 
of  Estoppel. 

The  doctrine  applies  both  to.  criminal  and  civil  proceedings.  When 
a  criminal  prosecution  has  ended  in  acquittal  or  conviction,  the  accused 
-cannot  be  again  indicted  on  the  same  facts.  But  a  conviction  or  acquittal 
in  a  criminal  proceeding  is  not  res  judicata  as  to  civil  proceedings  arising 
•out  of  the  same  facts,  for  the  parties  in  the  two  proceedings  are  distinct 
<see  Coffey  v.  Coffey,  [1898]  P.  169;  Caine  v.  FaXace  S.  S.  Co.,  [1907] 
1  K  B.  683). 

It  also  applies  whether  the  first  judgment  is  that  of  a  municipal 
or  foreign  Court,  provided  that  the  Court  was  competent  to  entertain 
the  proceeding,  and  in  dealing  with  it  did  not  violate  natural  justice. 
See  Foreign  Judgments. 

The  nature  of  the  judgment  necessary  to  create  res  judicata  has 
been  considered  under  Judgment  ;  and  the  effect  of  different  kinds 
of  judgments  as  bar  to  subsequent  proceedings  is  treated  under 
Estoppel. 

The  mode  of  raising  the  question  whether  the  proceeding  is  barred 
by  res  judicata  is  raised  in  criminal  proceedings  by  the  pleas  of 
Autrefois  Acquit  or  Autrefois  Convict  (see  Vol.  I.  p.  645),  and 
in  civil  proceedings  by  a  plea  in  bar,  setting  out  the  nature  of  the 
prior  proceedings  and  judgment,  and  that  they  were  between  the  same 
parties  and  in  respect  of  the  same  causes  of  action  as  the  subsequent 
proceedings.  And  the  plea,  to  be  effectual,  must  show  that  the  prior 
proceeding  was  one  on  which  the  plaintiff  might  have  recovered  what 
he  seeks  in  the  second  (Midland  Ely.  Co.  v.  MaHin,  [1893]  2  Q.  B. 
172). 

The  English  authorities  on  res  judicata  are  collected  in  Smith's 
Leading  Cases,  11th  ed.,  vol.  ii.,  in  the  Notes  to  the  Duchess  of  Kingston's 
Case;  and  the  American  decisions  in  Herman  on  Estoppel  and  lUs 
Judicata,  1886. 

Resolutory  Condition.— A  resolutory  (or  resolutive)  con- 

-dition  is  one  which  has  for  its  object,  when  accomplished,  the 
revocation  of  the  principal  obligation  (Bouv.  Law  Diet.).  This  term, 
which  is  used  in  Scotch  law  and  in  Continental  codes,  but  rarely  in 
England,  corresponds  practically  with  our  term  condition  subsequent 
isee  Conditions. 
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Resort. — To  satisfy  the  meaning  of  the  word  "resort"  in  sec.  1 
of  the  Betting  Houses  Act,  1853,  persons  must  resort  physically ;  the 
mere  sending  of  letters  or  telegrams  to  a  place  does  not  constitute 
a  "resorting"  thereto  by  the  senders  (E.  v.  Brown,  [1895]  1  Q.  B. 
119). 

Resort,  Court  of  Last. — A  Court  from  whose  decision  in 
a  particular  case  no  appeal  lies,  is,  in  reference  to  that  case,  the  Court  of 
last  resort.  The  House  of  Lords  is,  however,  in  an  especial  sense,  a  Court 
of  last  resort  for  cases  arising  in  the  United  Kingdom,  as  the  Judicial 
Committee  of  the  Privy  Council  is  as  to  cases  arising  in  other  parts, 
of  the  British  Empire. 

Respectum,  Challenge  propter.— See  Jury. 

Res  perit  domino-— See  Sale  of  Goods. 

Respite. — This  term  in  its  widest  sense  means  a  relaxation  of  the 
strict  and  immediate  course  of  law,  usually  by  postponement  to  a  future 
date  of  trial  or  judgment  in  criminal  cases,  e.g.  where  a  case  is  reserved 
or  an  appeal  made  in  a  criminal  case  tried  on  indictment.  The  effect  of 
a  respite  is  given  by  binding  the  offender  to  come  up  for  judgment 
when  called  on,  or  by  putting  him  under  probation  instead  of  sentencing 
him  (see  Pkobation  of  Offenders).  As  to  giving  judgment  in  a  capital  case 
after  respite  at  assizes,  see  1  Edw.  vi.  c.  7,  s.  5.  The  term  is  now  oftenest 
used  with  reference  to  Courts  of  Quarter  Sessions.  When  it  is  desired 
to  adjourn  the  hearing  of  an  appeal  from  one  sessions  to  another,  it  is 
done  by  a  motion,  after  the  appeal  has  been  entered,  to  respite  it  to  the 
next  sessions,  and  to  enlarge  any  recognisances  entered  into.  The 
motion  is  not  granted  as  of  course.  The  practice  varies  with  different 
Courts,  and  is  collected  in  Archbold,  Quarter  Sessions,  6th  ed. ;  Pritchard, 
Q.  S.,  2nd  ed.  Judgments  may  also  be  respited  from  one  sessions  to 
another  (Keen  v.  B.,  1847,  10  Q.  B.  928). 

Respondeat  (or    Respondeas)  ouster  (Let  him 

answer  over).  —  Where  judgment  was  given  for  the  plaintiff  on  a 
demurrer  to  a  dilatory  plea,  it  was  called  in  the  old  practice  a  judg- 
ment of  respondeat  ouster.  The  pleading  was  accordingly  resumed  by 
the  defendant  pleading  to  the  merits  (see  Stephen,  Pleading,  7th  ed.,, 
pp.  102,  103). 

Respondeat  Superior. — See  Pkincipal  and  Agent. 

Respondentia-— See  Bottomry. 

Responsive  Allegation.— In  the  old  practice  of  the  Eccle- 
siastical Courts,  a  responsive  allegation  was  the  answer  of  the  defendant 
to  the  primary  allegations  of  the  plaintiff. 

Rest. — When  the  words  "rest,"  "residue,"  "remainder,"  occur  in 
wills,  they  frequently  enlarge  the  scope  of  other  words  in  association 
with  them. 

A  residuary  bequest  always  carries  not  only  everything  not  in  terms 
disposed  of   but  "  sweeps  in  everything  which  turns  out  to  be  undis- 
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E  E  36?-  W  E  T?  tfif '  P  ^t;^'^'  .^^^^'  2  ^^^^  ^t  P-  392;  35 
427  52  F  ^  1fii^  T^  '  ^'^"""^^  ^-  ^'^^^9ht,  1854,  18  Beav.,  at  p. 
4J7 ,  52  E.  E.  164).  The  same  construction  also  applies  to  a  residuarv 
devise  since  January  1,  1838  (1  Vict  c  26  s  2^^  •  rpp  tlo^  \^^^^^f^y 
Minshull,  1859,  28  L.  J.  Ch.  657)  '  ^  ^'^''^  ^• 

54  W  rr^vW^  '^r  "^^  t^  '"'^^^^'  ^^^  ^^  ^^  ^^0^^  1885, 
04  i.  J.  on.  57d;  Crawshaw  v.  Crawshaw,  1880,  14  Ch  D  817-  /J 
rg  Ballance,  1889,  42  Ch.  D.  62.  -l».  «i/ ,  i^i 

As  to  the  words  "  all  the  rest "  and  « the  rest  and  residue  "  see  Attr^ 

JrJT'  '^^''  k  ^"  i^^?-  '''-'  ^'  ^-  J-  ^^-  1^3  (-  -^eli  the  word" 
all  the  rest      though  following  gifts  of  personalty  were  held  to  pass 

Tn/^^  .1r  r  ^'T'''  }^^^'  ^'  ^^-  ^  ^^-  ^^^5  ^my^^  v.  Smyth,  1878. 
8  Ch.  D.  561 ;  /ti  re  Fnnffle,  1881,  50  L.  J.  Ch.  689  ^    >      '   . 

P  J^f  1Tn^^''o '''^^iP''®^^^'^''  ""^  ^^^  ^^^^  "^est,"  see  Simmom  v. 
^?tf^a//,  1850,  1  Sim.  N.  S.  115  ;  61  E.  E.  45. 

For  the  meaning  of  the  word  as  applied  to  accounts  and  as  between 
purchaser  and  vendor  and  tenant  for  life  and  remainderman  see  "  Rest." 
Stroud's  J2cd.  Diet,  1903  ed. 

The  term  "Eest"  is  also  applied  to  the  reserve  or  surplus  fund  of 
a  bank,  and  m  this  respect  is  best  known  with  reference  to  the  Bank 
of  England's  reserve. 

See  also  Wms.  Uxors.,  1906  ed. ;  Theobald  on  Wills,  1908  ed.,  pp.  224 
et  seq. ;  Will. 

Restaurant. — (1)  As  to  licences  for  intoxicants,  see  Licens- 
ing ;  (2)  as  to  licences  for  refreshments,  see  Public  Entertainment. 

Eestaurants  are  not  common  inns  {R.  v.  Rijuier,  1876,  2  Q.  B.  D. 
136) ;  and  when  they  have  not  liquor  licences  the  keepers  are  under 
no  obligation  to  serve  all  comers ;  nor  are  they  subject  to  the  common- 
law  liabilities  of  innkeepers,  apart  from  negligence  in  the  custody  of 
their  customers'  coats  and  goods  (Ultzen  v.  Nicolls,  [1894]  1  Q.  B.  92). 

Restitutio  in  integrum.— In  the  Civil  Law,  the  com- 
plete rescission  of  a  contract  or  transaction  under  the  jus  honorarium. 
The  effect  of  a  restitutio  in  integrum  was  to  put  the  parties  in  the  same 
situation  as  if  the  contract  or  transaction  had  never  been  entered  into. 

Restitution  of  Conjugal  Rights.— The  ground  for  this 

form  of  suit  is  that  one  of  the  parties  to  a  marriage  hais  withdrawn  from 
the  other  without  lawful  excuse  and  refuses  to  resume  cohabitation.  The 
suit  must  now,  since  the  first  Divorce  Act,  20  &  21  Vict.  c.  85,  and  the  rules 
made  thereunder,  be  commenced  by  citation  and  petition ;  and  sec  22  of 
that  Act  prescribes  that  the  Court  is  to  "  proceed  and  act  and  give  relief 
on  principles  and  rules  which,  in  the  opinion  of  the  Court,  shall  be,  as 
nearly  as  may  be,  conformable  to  the  principles  and  rules  on  which  the 
Ecclesiastical  Courts"  theretofore, t>. prior  to  the  year  1858,  acted  and  gave 
relief.  One  important  modification  has,  however,  been  introduced  in  regard 
to  the  defences  open  to  a  respondent  in  such  a  suit.  It  was  formerly 
accepted  as  law  that  nothing  short  of  a  recognised  matrimonial  oflence 
— an  offence,  that  is,  which  would  of  itself  afford  ground  for  substantive 
relief,  if  asked  for — could  be  properly  pleaded  as  a  defence  to  a  claim  for 
restitution  of  conjugal  rights.  But  the  second  part  of  the  decision  of 
the  Court  of  Appeal,  in  Russell  v.  Russell,  [1895]  P.  315,  as  to  which  the 
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House  of  Lords  were  not  called  upon  to  express  an  opinion,  distinctly 
laid  down  the  proposition  that  conduct  on  the  part  of  a  party  petition- 
ing for  restitution  of  conjugal  rights  might,  although  falling  short  of 
a  substantive  matrimonial  offence,  yet  be  sufficient,  as  a  defence,  to 
warrant  the  Court  in  refusing  a  decree  for  restitution.  In  the  Scotch 
case  of  Mackenzie  v.  Mackenzie,  [1895]  A.  C,  at  p.  389,  there  is  a  very 
strong  and  clearly  worded  dictum  of  Lord  Herschell  to  the  same  effect. 

While  the  decision  of  the  Court  of  Appeal  in  Bussell  v.  Russell  was 
under  consideration  in  the  House  of  Lords,  the  view  above  expressed 
was  adopted  and  followed  by  Barnes,  J.,  in  Oldroyd  v.  Oldroyd,  [1896]  P. 
176 ;  but  the  learned  judge  found  against  the  respondent  on  the  facts. 
The  respondent,  who  was  incontestably  in  bad  health,  loyally  obeyed  the 
decree.     He  died  not  long  afterwards. 

Down  to  the  time  when  the  Matrimonial  Causes  Act,  1884,  47  &  48 
Vict.  c.  68  (which  does  not  apply  to  Scotland  or  Ireland),  came  into 
operation,  disobedience  to  a  decree  for  restitution  of  conjugal  rights 
rendered  the  contumacious  spouse  liable  to  be  attached  and  imprisoned. 
But  that  Act  abolished  imprisonment  as  a  means  of  enforcing  decrees 
for  restitution,  and,  as  a  measure  of  compensation,  provided  that  wilful 
disobedience  to  such  a  decree  might  be  pleaded  as  desertion,  although 
the  statutory  period  of  two  years  prescribed  by  the  Divorce  Act,  1857, 
had  not  expired ;  and,  further,  it  provided  that  such  plea  of  desertion 
was  to  be  a  ground  entitling  the  aggrieved  party  to  a  decree  of  judicial 
separation,  or,  when  coupled  with  adultery,  to  a  dissolution  of  marriage, 
with  all  the  incidental  remedies  respectively  attaching  in  each  case. 
R.  V.  Jackson,  [1891]  1  Q.  B.  671 ;  64  L.  T.  679,  decided  that  where  a 
wife  had  refused  to  live  with  her  husband,  he  was  not  entitled  to  keep 
her  in  confinement  in  order  to  enforce  restitution  of  his  conjugal  rights. 

Prior  to  the  institution  of  proceedings  for  restitution  of  conjugal 
rights,  the  proposed  petitioner  is  required  "  to  satisfy  one  of  the  divorce 
registrars  that  a  written  demand  for  cohabitation  and  restitution  of 
conjugal  rights  has  been  made  by  the  petitioner  upon  the  party  to  be 
cited,  and  that,  after  a  reasonable  opportunity  for  compliance  therewith, 
such  cohabitation  and  restitution  of  conjugal  rights  have  been  withheld  " 
(r.  175);  and  the  next  rule  (176)  provides  that,  "at  any  time  after  the 
commencement  of  proceedings  for  restitution  of  conjugal  rights,  the 
respondent  may  apply  by  summons  ...  for  an  order  to  stay  the  pro- 
ceedings in  the  cause  by  reason  that  he  or  she  is  willing  to  resume  or  to 
return  to  cohabitation  with  the  petitioner." 

Until  comparatively  recently  it  had  been  the  practice  not  to  allow 
the  citation  and  sealed  copy  of  the  petition  in  such  a  suit  to  be  served 
out  of  the  jurisdiction,  it  having  been  held,  as  long  ago  as  1885,  that 
the  Court  had  no  power  to  order  service  out  of  the  jurisdiction  of  a 
petition  for  restitution  of  conjugal  rights  {Chichester  v.  Chichester,  1885, 
10  P.  D.  186);  but  substituted  service  of  the  written  demand  prior  to 
suit,  required  by  rule  175,  might  be  obtained  {In  re  the  Petition  of 
M' Arthur,  1889,  51  L.  T.  308 ;  In  re  the  Petition  of  Tucker,  [1897] 
P.  83). 

The  practice  has,  however,  now  been  established  of  permitting  such 
a  citation  and  petition  (as  w^ell  as  the  previous  letter  of  demand  required 
by  the  rules)  to  be  served  out  of  the  jurisdiction ;  and,  where  a  decree 
is  granted,  the  decree  may  likewise  be  served  on  the  respondent  out  of 
the  jurisdiction.  But,  in  any  further  proceedings  arising  out  of  a  non- 
compliance with  the  decree,  the  petitioner  must  satisfy  the  Court  that 
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the  respondent  has  been  served  therewith  at  a  place  from  which  he  could 
reasonably  have  returned  to  the  petitioner  within  the  period  named  in 
the  decree  (Bateman  v.  Bateman,  [1901]  P.  136). 

In  suits  for  restitution  of  conjugal  rights  it  was  for  many  years  the 
practice  of  the  Court  not  to  set  up  a  deed  in  bar  on  behalf  of  a  respondent 
who  did  not  choose  to  defend  and  set  up  such  a  deed.  The  ruling  of  the 
first  President  (Sir  James  Hannen)  in  Tress  v.  Tress,  1887, 12  P.  D.  128 ; 
57  L.  T.  R.  501,  was  followed  in  a  number  of  cases  extending  over  a 
period  of  over  twenty  years.  That  case  and  that  practice  have  now  been 
adversely  commented  on,  and,  for  all  practical  purposes,  must  be  treated 
as  virtually  overruled  (see  Kennedy  v.  Kennedy,  [1907]  P.  49) ;  and  it  is 
now  laid  down  that  if,  upon  the  hearing  of  a  petition  for  restitution  of 
conjugal  rights,  it  appears  that  a  deed  of  separation  has  been  executed 
by  the  parties,  containing  a  covenant  not  to  sue  for  restitution  of  con- 
jugal rights,  the  Court  is  to  take  cognisance  of  the  deed,  and  is  not  to 
disregard  it  merely  because  the  other  party  to  the  deed  does  not  appear 
and  set  it  up  as  a  bar.  In  Tress  v.  Tress,  uhi  supra,  Sir  James  Hannen 
put  it  that  the  respondent  might  know  of  circumstances  which  would 
prevent  him  from  successfully  pleading  the  deed  in  bar  to  the  suit ;  but 
it  now  appears  to  be  the  province  of  the  Court,  in  such  a  case,  to  inquire 
into  the  question  of  breaches  (if  any)  of  the  covenants  in  the  deed.  If, 
however,  upon  investigation  the  breaches  appear  to  be  substantial,  the 
Court  will  not  allow  a  deed,  which  has  become  practically  useless  to  the 
petitioner,  to  tie  the  hands  of  the  Court  in  dealing  with  the  petitioner's 
prayer  for  relief. 

Restitution  of  Stolen  Goods.— See  Stolen  Goods. 

Restitution,  Writ  of  .—A  writ  which  lies  on  the  reversal 
of  a  judgment,  to  restore  to  a  party  that  which  he  has  lost  by  the 
judgment;  it  lies  only  where  there  is  no  other  readily  available  remedy. 
It  is  also  granted  on  the  conviction  of  a  person  for  a  forcible  entry 
into  and  detainer  of  hereditaments,  or  where,  as  in  Pitcher  v.  JKoc,  1841. 
9  Dowl  P  C.  971,  the  defendant  wrongfully  resumed  possession  of 
premises  into  which  the  plaintiff  had  been  put  by  the  sheriff  under 
a  writ  of  possession.  Por  its  use  in  connection  with  the  restitution  of 
stolen  goods,  see  Stolen  Goods. 

Restraining  Order.— An  order  made  by  the  Court  under 
5  Vict.  c.  5,  s.  4,  upon  the  application  of  any  person  interested,  restrain- 
ing the  Bank  of  England,  or  any  other  public  company,  from  permitting 
the  transfer  of  stock  or  shares  standing  in  its  books,  or  from  paying 
any  dividends  thereon.  As  the  effect  of  a  notice  in  lieu  of  distringaB 
(see  Distringas,  Notice  in  Lieu  of)  is  merely  tempoyy.  the  venon 
ssuing  it  must,  in  order  to  prevent  a  transfer  of  the  stock  or  shares 
after  !n  application  has  been  made  for  a  transfer  by  the^«on  m 
whose  name  such  stock  or  shares  stand.  P^^^^^.^.f  ^"V*„ "^^^ 
order  under  this  section,  or  an  injunction  against  the  person  i^^^^ 
iinder  39  &  40  Geo.  III.  c.  36.    The  order  must  specify  the  amount  of 

de  Paris  v.  Tramways  Union,  1884, 14  Q.  B.  D.  453). 
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Restraining*  Statute. — A  restraining  statute  is  a  statute 
which  remedies  a  detect  in  the  common  law  by  restricting  rights.  The 
Statute  13  Eliz.  c.  10,  restricted  the  common-law  right  of  a  spiritual 
corporation  to  grant  leases  for  any  term  of  years,  to  a  grant  for  twenty- 
one  years  or  three  lives.  It  was  therefore  a  restraining  statute  (see 
Blackstone,  Commentaries,  vol.  i.  p.  87).  The  terms  enlarging  and 
restraining  applied  to  statutes  are  relative.  Provisions  of  a  statute 
may  enlarge  the  rights  of  one  person  and  restrict  those  of  another. 
Eor  instance  the  Irish  Land  Acts,  which  benefited  the  tenant  at  the 
expense  of  the  landlord. 

[^Authorities. — Hardcastle  on  Statutes,  4th  ed.  by  Craies  ;  Blackstone, 
Commentaries.'] 

Restraint  of  Marriage.— [Contracts  in  restraint  of  mar- 
riage are  in  general  illegal.  Thus  a  contract  to  marry,  unless  the  promises 
are  mutual,  is  void  {Lowe  v.  Peers,  1768,  4  Burr.  2225  ;  Code  v.  Richards, 
1805,  10  Ves.  429;  32  E.  R.  911;  8  K.  R.  23).  So  a  covenant  not  to 
revoke  a  will  is  void  so  far  as  it  is  revokable  by  marriage  (Robinson  v. 
Ommaney,  1883,  23  Ch.  D.  285).]  Conditions  in  restraint  of  marriage 
may  be  either  in  general  or  only  in  partial  restraint,  and  the  two  classes 
are  differently  treated  by  the  law.  Conditions  in  general  restraint  of 
marriage,  inasmuch  as  they  tend  to  promote  celibacy,  were  disfavoured  by 
the  ecclesiastical  or  civil  law,  and  the  rule  that  such  conditions  were  invalid 
as  being  contrary  to  public  policy  was  adopted  by  equity.  The  test  in 
each  case  is  whether  the  donor's  intention  is  to  provide  for  the  devisee  or 
legatee  during  spinsterhood,  thinking  that  the  husband  will  after  that  be 
able  to  maintain  her,  or  whether  the  intention  is  to  restrain  marriage. 
And  if  the  gift  or  limitation  is  "  until  marriage,"  it  is  clearly  good,  and 
ceases  on  marriage,  in  such  a  case  the  intention  of  providing  for  the 
beneficiary  until  marriage  being  clear  from  the  words  ( Webb  v.  Grace, 
1853,  2  Ph.  Ch.  701 ;  41  E.  R.  1114;  Heath  v.  Lewis,  1853,  3  De  G.  M., 
&  G.  954;  43  E.  R.  374;  22  L.  J.  Ch.  721). 

In  gifts  of  personalty  a  condition  in  general  restraint  of  marriage  is 
void  (see  Morley  v.  Rennoldson,  1843,  2  Hare,  570 ;  67  E.  R.  235 ;  62 
R.  R.  236,  and  cases  there  cited;  and  same  case  in  1895,  1  Ch.  449). 
And  the  condition  is  none  the  less  void  because  the  restraint  on  marriage 
is  for  what  the  testator  may  consider  a  good  reason,  e.g.  ill-health.  By 
the  decision  in  Morley  v.  Rennoldson  the  Court  of  Appeal  has  applied 
the  doctrine  in  favour  of  third  parties.  In  that  case  the  testator  having, 
by  his  will,  given  personal  estate  to  his  daughter  for  life,  with  remainder 
to  her  children,  and  in  default  of  issue  over,  by  his  codicil  declared  that 
his  wish  was  that  his  daughter  should  not  marry,  and  in  case  of  her 
marriage  or  death  there  was  a  gift  over.  And  it  was  held  that  not  only 
was  the  daughter  entitled  to  her  life  interest,  but  that  the  will  and 
codicil  must  be  construed  together,  and  that  the  true  construction 
being  that  the  property  was  to  go  over  upon  her  death  or  marriage, 
whichever  should  first  happen,  her  children  were  entitled  at  her  death, 
the  condition  against  their  mother's  marriage  being  void. 

The  rule  as  regards  personalty  is  followed  in  cases  of  mixed  funds 
arising  from  realty  and  personalty  {Lloyd  v.  Lloyd,  1852,  2  Sim.  N.  S. 
255 ;  61  E.  R.  338  ;  Bellairs  v.  Bellairs,  1874,  L.  R.  18  Eq.  510).  And  a 
condition  subsequent  is  void,  not  only  if  annexed  to  a  gift  of  the  income 
arising  from  a  mixed  fund,  consisting  of  the  proceeds  of  sale  of  real  and 
personal  estate,  but  semble,  also  if  the  gift  be  of  income  arising  from  the 
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proceeds  of  sale  of  realty  only  (Bellairs  v.  Bellairs,  ubi  supra).  On  the 
other  hand,  a  distinction  has  been  made  in  devises  of  realty,  and  the 
condition  held  good  in  Jones  v.  Jones,  1876,  1  Q.  B.  D.  279,  where  the 
object  of  the  testator  appeared  to  be  not  to  restrain  marriage,  but  to 
provide  for  the  beneficiary  while  unmarried. 

A  condition  in  restraint  of  a  second  marriage,  whether  of  a  man  or 
a  woman,  is  not  void  (Allen  v.  Jackson,  1875,  L.  R.  19  Eq.  561 ;  1  Ch. 
D.  399). 

As  to  conditions  in  partial  restraint  of  marriage,  these  are  valid  in 
the  case  both  of  realty  and  personalty,  but  in  the  case  of  personalty  they 
may  be  inoperative  if,  from  the  circumstances  of  the  case,  it  appears  that 
the  condition  is  in  terrorem  [Theobald  on  Wills,  7th  ed.,  p.  626]. 

A  condition  in  partial  restraint  may  take  the  form  of  restraining 
marriage  with  a  particular  person  or  class  of  persons,  or  making  the 
consent  of  certain  parties  necessary  to  the  marriage  of  the  beneficiary. 
As  instances  of  conditions  of  the  former  type  that  have  been  held  to  be 
valid,  we  may  take  a  condition  not  to  marry  a  Papist  {Duggan  v.  KeHy^ 
1847,  10  Ir.  Eq.  Rep.  295);  a  Scotchman  {Perrin  v.  Lyon,  1807,  9  East, 
170 ;  9  R.  R.  520);  any  person  who  was  or  had  been  a  domestic  servant 
{Jenner  v.  Turner,  1880,  16  Ch.  D.  188);  or  against  marriage  out  of  a 
particular  faith  (Hodgson  v.  Halford,  1879,  11  Ch.  D.  959).  [In  miiting 
V.  De  Butzen,  [1905]  1  Ch.  96,  a  condition  subsequent,  providing  for  a 
forfeiture  of  interests  given  by  a  settlement  to  a  daughter,  on  her  mar- 
riage, at  any  time,  without  the  consent  of  named  persons  was  held  valid.] 

If,  however,  there  is  no  gift  over,  it  is  well  settled  that  though  the 
condition  is  allowable  by  law,  the  Court  treats  the  restriction  as  in 
terrorem  merely  and  inoperative.  Cp.  Berens  v.  Berens,  1888,  32  Sol.  J. 
401,  where  the  condition  was  the  same  as  in  Hodgson  v.  Halford,  supra, 
but  there  was  no  gift  over.  [See  also  Whiting  v.  De  Butzen,  mpra. 
In  the  case  of  real  estate  the  condition  is  effectual,  though  there  is  no 
gift  over  (Theobald,  p.  626,  Houghton  v  Houghton,  1824,  1  Moll.  611).] 

Similar  rules  apply  to  conditions  restraining  marriage  without  con- 
sent :  they  are  good  if  accompanied  by  a  gift  over ;  but  in  the  case  of 
personalty,  if  there  is  no  gift  over  they  will  be  treated  as  in  tcrrai-em, 
and  consequently  inoperative.  The  consent  to  a  marriage  in  the  testator  a 
lifetime,  given  by  the  testator,  is  equivalent  to  the  consent  to  a  mamage 
after  the  testator's  death  to  be  given  by  the  trustees  of  his  will  and 
satisfies  the  condition  (Wheeler  v.  Warner,  1823  1  Sim.  &  St.  304;  57 
E  R  123  •  24  R.  R.  176 ;  Tweedale  v.  Tioeedale,  1878,  7  Ch.  D.  ^66). 

Whether  the  doctrine  of  in  terrorem  applies  to  conditions  precedent 
to  ask  consent  is  a  vexata  questio,  and  the  cases  on  the  subject  are  old 
and  not  reconcilable  (Sta^kpole  v.  Beaumont,  im  3  J^^  /9  95  26 
E  R  991-  3  R  R  52);  the  cases  will  be  found  collected  and  the  rules 
deduced  therefrom  in  Jarman  on  Wills,  5th  ed.,  vol.  ii.  pp.  888  et  seq. ; 

^'tfsUteSS'^VS.  1746.  3  Atk^  330.  that  neither  the 
civil  nor  the  ecclesiastical  law  made  any  distinction  be  ween  cond.Uons 
precedent  and  subsequent  in  this  respect,  and  th;t  ».  e.therc^^f  he« 
is  no  gift  over,  the  condition  is  nugatory;  and  in  that  case,  where  a 
W^y  of  personalty  was  given  to  a  child  on  condition  onn^^V^gjn^ 
St!  it^was  held  that  there  was  no  condition  aii.iexed  ^  the  1^J% 
tut  only  a  declaration  of  the  testator  in  <.m»-m.  »"V" '*!*'L*X^« 
'ondition  has  been  held  good,  although  there  was  no  gift  "ver.  in  re^ 
on  slight  circumstances  to  prove  that  the  condition  .8  not  .»  tem»rm. 
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and  the  following  are  instances  of  cases  where  the  condition  has  been 
upheld: — Condition  not  to  marry  without  consent  under  twenty-one 
(Stackpole  v.  Beaumont,  loc.  cit),  and  even  under  twenty-eight  {Younge 
V.  FuTse,  1856,  8  De  G.,  M.  &  G.  756 ;  44  E.  R.  581),  where  in  the  event 
of  marriage  without  consent  the  beneficiary  is  to  receive  an  alternative 
provision  {Creagh  v.  Wilson,  1706,  2  Vern.  572;  23  E.  R.  972;  cp. 
Hampton  v.  Nourse,  [1899]  1  Ch.  63). 

An  express  direction  that  the  gift  in  question  shall,  on  breach  of  the 
condition,  sink  into  the  residue,  is  a  sufficient  gift  over  to  exclude  the 
application  of  the  doctrine  of  in  terror  em ;  but  a  residuary  bequest 
contained  in  the  will  is  not,  without  such  express  direction,  sufficient 
[{Lloyd  V.  Branton,  1817,  3  Mer.  108 ;  36  E.  R.  42 ;  17  R.  R.  33  ;  Whiting 
V.  De  Rutzen,  [1905]  1  Ch.  96)]. 

Unless  the  testator  specifies  any  particular  mode  in  which  the  con- 
sent is  to  be  given,  a  virtual  consent  is  sufficient,  and  no  formal  consent 
need  be  shown  {Daley  v.  Deshouverie,  1738,  2  Atk.  261 ;  26  E.  R.  561 ; 
Clarke  v.  Barker,  1812,  19  Yes.  1 ;  34  E.  R.  419 ;  12  R.  R.  124;  In  re 
Smith,  Veeling  v.  Smith,  1890,  44  Ch.  D.  654 ;  and  cases  there  cited). 
On  the  other  hand,  where  the  consent  of  guardians  is  required,  the 
condition  is  not  made  inoperative  by  there  being  no  guardians  of  the 
minor,  but  the  Court  must  appoint  them ;  and  the  consent  of  a  guardian 
appointed  by  the  infant  does  not  satisfy  the  condition  {Di  re  Brown, 
1881, 18  Ch.  D.  61).  [A  consent,  once  given,  by  a  person  in  loco  parentis, 
may  be  withdrawn  for  sufficient  reason  {Ingall  v.  Brown,  [1904]  1  Ch. 
120).]    See  Legacy,  Will. 

Restraint  of  Princes-— See  Pkinces,  Rulees,  and 
Peoples. 

Restraint  of  Trade. — l.  General  and  Fartial  Restraints. — 
Covenants  and  agreements  by  a  trader  restricting  his  right  to  exercise 
his  trade  are  looked  upon  by  the  law  with  much  suspicion.  They  are 
only  enforced  when  made  for  valuable  consideration,  and  when  the 
restraint  is  reasonable  under  the  circumstances  of  the  case. 

It  was  formerly  held  that  the  restriction  must  be  not  only  reason- 
able in  character,  but  must  be  limited  to  a  particular  part  of  the  kingdom 
{Mitchel  V.  Reynolds,  1711,  1  P.  Wms.  181 ;  1  Smith,  Z.  (7.).  The  tradi- 
tional view  is  well  stated  in  the  judgment  of  Bo  wen,  L.J.,  in  the  great 
case  of  the  Maxim-Nordenfelt,  etc.,  Co.  v.  Nordenfelt,  [1893]  1  Ch.  630,  as 
follows: — Contracts  in  general  restraint  of  trade  are  void,  as  being 
contrary  to  public  policy.  Such  contracts  may  be  defined  as  those  by 
which  a  person  restrains  himself  from  all  exercise  of  his  trade  in  any  part 
of  England,  whether  altogether  or  for  a  limited  time.  An  agreement 
in  "  particular  "  or  "  partial "  restraint  of  trade  may  be  defined  as  one  in 
which  the  area  of  restriction  is  not  absolute,  but  in  which  the  covenantor 
retains  for  himself  the  right  still  to  carry  on  his  trade,  either  in  some 
place,  or  for  the  benefit  of  some  persons,  or  in  some  limited  or  prescribed 
manner.  A  partial  restraint  will  be  binding  in  law  if  made  on  good 
consideration,  and  if  it  is  reasonable. 

It  was  determined  upon  the  appeal  of  the  same  case  to  the  House  of 
Lords  that,  having  regard  to  the  changes  introduced  by  modern  exten- 
sions of  business,  and  modern  facilities  of  communication,  a  restriction 
unlimited  as  to  space  may  now  be  binding,  provided  that  it  is  not  more 
stringent  than  is  reasonably  necessary  for  the  protection  of  the  cove- 
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nantee^  ^^^^^^^  it  is  not  injurious  to  the  interests  of  the  public  ([1894] 

The  reason  of  the  rule  avoiding  unlimited  restraints  in  general  is 
that  It  IS  contrary  to  public  policy  to  allow  a  man  to  deprive  himself  of 
his  means  of  livelihood,  or  to  allow  him  to  deprive  the  public  of  the 
services  of  a  useful  member  (l.cc).  Covenants  must  always  be  tested  by 
reference  to  these  reasons  for  the  rule. 

2.  Exceptions  to  i^i^k— Agreements  for  the  sale  of  a  secret  process 
are  not  withm  the  rule  at  all  {Bryson  v.  Whitehead,  1822,  1  Sim  k  St 
74;  57  E.  E.  29;  Hagg  v.  Darley,  1878,  47  L.  J.  Ch.  566;  Ma^m  v.* 
Nordenfelt,  supra,  in  the  C.  A.);  nor  are  covenants  in  assignments  of 
letters  patent,  or  in  licences  under  letters  patent,  to  work  only  accordincr 
to  the  specification  {Jmies  v.  Lees,  1856, 1  H.  &  N.  189 ;  Printing,  etc.,  Co. 
V.  Sampson,  1875,  L.  R.  19  Eq.  462) ;  or  agreements  for  exclusive  service 
(Wallis  V.  Bay,  1837,  2  Mee.  &  W.  273;  46  R.  R.  602),  provided  that  a 
correlative  agreement  to  employ  the  covenantor  has  been  made  or  can 
be  inferred  (Filkington  v.  Scott,  1846,  15  Mee.  &  W.  657 ;  71  R.  R.  781 ; 
Hartley  v.  Cummings,  1847,  5  C.  B.  247 ;  75  R.  R.  722 ;  Gravely  v.  Barnard, 
1874,  L.  R.  18  Eq.  518)  from  the  agreement  for  service;  or  contracts  to 
deal  exclusively  with  one  trader  {Catt  v.  Tourle,  1869,  L.  R.  4  Ch.  654; 
cp.  Taff  Vale  Ely.  v.  Macnabh,  1873,  L.  R.  6  H.  L.  169). 

3.  There  must  he  valuable  consideration,  even  in  the  case  of  a  deed 
(Mitchel  V.  Reynolds,  supra;  Smith,  Z.  C,  11th  ed.,  p.  421).  [See,  how- 
ever, the  contrary  view  in  Matthews  and  Adler,  pp.  65  et  seq.  The 
authorities  are  examined  at  length.  The  authors  contend  that  when  the 
Courts  abandoned  adequacy  of  consideration  they  ceased  to  protect  the 
covenantor.]  The  Court  will  not  inquire  as  to  the  adequacy  of  the  con- 
sideration (Hitchcock  Y.  Coker,  1837,  6  Ad.  &  E.  438;  PUhington  v.  Scott, 
supra  ;  Gh^avely  v.  Barnard,  supra). 

4.  The  Restriction  must  he  Reasonahle. — The  question  is,  whether  the 
restraint  is  such  only  as  to  afford  a  fair  protection  to  the  interests  of  the 
party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public  (per  Tindal,  C.J.,  in  Horner  v.  Graves,  1831, 
7  Bing.,  at  p.  743 ;  33  R.  R.  635 ;  [cp.  Lamson  Pmumatic  Tube  Co.  v. 
Phillips,  1905,  91  L.  T.  363).  How  far  injury  to  the  public  interest 
could  invalidate  a  covenant  which  was  reasonably  necessary  for  the 
protection  of  the  covenantee  seems  doubtful  (see  Matthews  and  Adler 
on  Restraint  of  Trade,  pp.  1 32  et  seq.).  In  Dottrodge  Brothers  v.  Crook,  1 907, 
22  T.  L.  R.  644,  Nevill,  J.,  says  that  a  judge  has  no  power  to  refuse  to 
enforce  a  covenant  which  he  thinks  unreasonable.  "  He  has  to  act  upon 
the  interpretation  put  by  the  Court  upon  the  reasonableness  of  a 
contract  in  restraint  of  trade,  and  that  interpretation  is,  that  so  long  as 
the  restraint  is  not  more  than  is  necessary  for  the  protection  of  tlie 
covenantee,  the  covenant  is  not  unreasonable  and  must  be  enforced  "]. 
The  reasonableness  must  be  judged  of  as  at  the  time  when  the  covenant 
was  made  (Elves  v.  Crofts,  1850,  10  C.  B.  241 ;  ^^cr  Pollock.  C.B.,  Joius 
V.  Lees,  1856,  1  H.  &  N.,  at  p.  193).  . 

[The  question  whether  the  terms  of  a  covenant  are  reasonable  is  one 
for  the  judge  (Dowden  &  Book  v.  Pook,  [1904]  1  K.  B.  45).  ^  Evidence 
of  traders  giving  their  views  as  to  reasonableness  of  a  trader's  contract 
is  inadmissible  (Hynes  v.  Doman,  [1899]  2  Ch.  13).] 

In  judging  whether  a  covenant  is  reasonable  m  accordance  with  the 
rule,  it  is  necessarv  to  consider  carefully  what  form  of  competition  is 
likely  to  be  injurious  to  the  covenantee.    A  shopkeeper  will  generaUy 
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be  in  no  way  hurt  by  the  presence  of  a  rival  at  the  other  end  of  the 
town;  but  a  manufacturer  of  machine  guns,  whose  customers  are 
limited  to  the  Governments  of  civilised  States,  may  be  injured  by  a 
competitor  at  the  other  end  of  the  world  {Maxim  v.  Nordenfelt,  supra). 

As  already  stated,  a  restriction  as  to  space  is  not  now  in  all  cases 
essential.  [The  question  whether  a  covenant  unlimited  as  to  space  is 
valid  depends  upon  the  question  whether  it  could  be  necessary  for  the 
protection  of  the  particular  business  carried  on  by  the  covenantee 
{Dowden  <&  Poole  v.  Pook,  [1904]  1  K.  B.  45,  55 ;  Lamson  Pneumatic 
Tube  Co.  V.  Phillips,  1905,  91  L.  T.  363.)]  Where  the  covenant  is  not  to 
trade  within  a  specified  distance  from  a  given  point,  the  distance  is  to 
be  measured  "  as  the  crow  flies,"  and  not  by  the  nearest  practicable  mode 
of  access,  unless  there  is  something  to  show  a  contrary  intention  of  the 
parties  {Mouflete  v.  Cole,  1872,  L.  R.  7  Ex.  70 ;  8  Ex.  42). 

Covenants  restricted  as  to  space  may  be  severable  so  as  to  be  good 
for  a  smaller,  but  bad  for  a  larger  area  (see  below,  under  Dentist,  Per- 
fumer, Milkman ;  cp.  Rogers  v.  Maddocks  cited  under  Traveller ;  [see  also 
William  Robinson  &  Co.  v.  Heuer,  [1898]  2  Ch.  451 ;  Beetham,  v.  Fraser, 
1904,  21  T.  L.  R.  8,  and  Hooper  v.  Willis,  1905,  21  T.  L.  R.  691]).  A 
covenant  "  so  far  as  the  law  allows  "  to  retire  from  business,  and  not  to 
trade  so  as  to  affect  the  continuing  partners,  is  not  severable.  It  cannot 
be  treated  as  one  in  which  the  parties  have  themselves  fixed  any  limit 
which  can  be  supported.  It  is  either  without  limit  as  to  space,  or  else 
it  is  void  for  uncertainty  (Davies  v.  Davies,  1887,  36  Ch.  D.  359). 

A  limitation  as  to  time  only  will  not  of  itself  justify  a  restriction 
which  is  otherwise  unreasonable  as  to  space  {"per  Bowen,  L.J.,  Maxim 
V.  Nordenfelt,  [1893]  1  Ch.,  at  p.  666).  Many  covenants  extending  to 
the  whole  life  of  the  covenantor  have  been  upheld. 

In  the  following  list  references  to  the  principal  reported  cases  are 
given.  The  name  of  the  case  is  followed  by  an  indication  of  restrictions, 
first  as  to  space  or  otherwise,  and  secondly  as  to  time.  Where  the 
contrary  is  not  stated,  the  covenant  was  upheld. 

Solicitor:  Dendy  v.  Henderson {IQ^^,  11  Ex.  194,  21  miles,  21  years); 
Nicholls  V.  Stretton  (1843,  7  Beav.  42 ;  49  E.  R.  978 ;  64  R.  R.  10,  the 
then  clients  of  covenantee,  life) ;  Whittaker  v.  Howe  (1841,  3  Beav.  383 ; 
49  E.  R.  150;  52  R.  R.  162,  any  part  of  Great  Britain,  20  years;  as  to 
this  case,  see  Lord  Macnaghten's  judgment,  [1894]  App.  Cas.,  at  p.  573); 
May  V.  aNeill  (1875,  44  L.  J.  Ch.  660,  London,  Middlesex,  Essex,  any 
client  during  articles,  life),  \_Edmundson  v.  Render  ([1905]  2  Ch.  320, 
restricted  area,  solicitor's  letters  posted  outside  area  to  persons  inside)]. 

Doctor:  Davis  v.  Mason  (1793,  5  T.  R.  118,  10  miles,  14  years; 
2  R.  R.  562) ;  Sainter  v.  Ferguson  (1849,  7  C.  B.  716,  7  miles  of  Maccles- 
field, life) ;  Gravely  v.  Barnard  (1874,  L.  R.  18  Eq.  518,  10  miles,  except 
Lewes,  while  plaintiff  or  his  assigns  continued  business);  \_Everton  v. 
Longmore  (1899,  15  T.  L.  R.  356,  5  miles,  3  years)]. 

Schoolmaster:  Smith  v.  Hawthorn  (1897,  76  L.  T.  716,  9  miles,  12 
years). 

Dentist:  Malan  v.  May  (1843,  11  Mee.  &  W.  653;  63  R.  R.  708, 
London,  life);  Horner  v.  Graves {l^'^l,  7  Ring,  735;  33  R.  R.  635,  100 
miles  of  York,  life,  held  to  be  too  wide) ;  Malan  v.  May  (supra,  any  town 
where  the  covenantee  might  have  been  practising,  life,  held  to  be  too 
wide). 

Publisher:  Tallis  v.  Tallis  (1853,  1  El.  &  Bl.  391,  150  miles,  life); 
[Welstead  v.  Hudley  (1904,  21  T.  L.  R.  165,  3  or  10  miles,  20  years)]. 
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Manufacturer  :  PilUnrjton  v.  Scott  (1846, 15  Mee.  &  W  657  •  71  E  E 
]^}k^''lo''T^^  o^r^'L^Tt  the  plaintiff,  7  years) ;  Harms  v.  Parsons 
^Jo^l'  o^  S^^"^-  ^^^'  ^^  ^-  -^^-  ^2^'  -0^  ^iles,  life);  (7/arA;so7i  v.  Edqe 
(1863,  33  Beav.  227;  55  E.  E.  354,  20  miles,  10  years);  Leather  Cloth 
Go,  V.  Lorsont  (1869,  L.  E.  9  Eq.  345,  Europe,  life);  Ma:dm  v.  Nordmfelt 
([1893]  1  Ch.  630  ;  [1894]  App.  Cas.  535,  unlimited,  25  years).       ^ 

Brewer  or  Beerseller:  Hinde  v.  Gray  (1840,  1  Man.  &  G.  195; 
56  E.  E.  330,  unlimited,  10  years,  held  to  be  too  wide);  Allsopp  y 
Wheatcroft  (1872,  L.  E.  15  Eq.  59,  unlimited,  2  years,  held  to  be  too 
wide). 

General  Trader  in  country  town:  Avery  v.  Lanqford  (1854  Kav 
663 ;  69  E.  E.  281,  Cornwall,  life).  ^^        v        .       ;^. 

Tailor:  Bolfe  v.  Rolfe  (1846,  15  Sim.  88;  74  E.  E.  25,  20  miles  of 
Cornhill,  life);  Davey  y.  Shannon  (1879,  4  Ex.  D.  81,  5  miles,  life); 
[Beethan  v.  Fraser  (1904,  21  T.  L.  E.  8,  not  to  "enter  into  any  business 
arrangement  in  competition  with,"  held  too  vague,  and  too  wide  as  to 
time  and  space)]. 

Butcher:  Blves  v.  Grofts  (1850,  10  C.  B.  241,  5  miles,  life). 

Baker:  Mitchel  Y.Reynolds  (1711,  1  P.  Wms.  181;  24  E.  R.  347, 
parish,  5  years) ;  Rannie  v.  Irvine  (1844,  7  Man.  &  G.  969 ;  66  E.  E.  Sls! 
1  mile,  14  years). 

Perfumer  and  Toyshop-keeper:  Price  v.  Green  (1847,  16  Mee.  &  W. 
346 ;  73  E.  E.  522,  London  or  Westminster  or  600  miles  thereof,  held 
to  be  too  wide  as  to  the  600  miles). 

Milkman:  Bemvell  v.  Inns  (1857,  24  Beav.  307;  53  E.  E.  376, 
3  miles  of  shop  in  London,  2  years) ;  Baines  v.  Gear^/  (1887,  35  Ch.  D. 
154,  any  customer  at  any  time  of  employer  or  his  assigns,  life,  held  to 
be  good  as  to  customers  during  service);  Duhowski  v.  Goldstein  ([1896] 
1  Q.  B.  478,  customers  of  master,  held  as  above,  and,  semble,  good  also 
as  to  all  customers). 

Traveller:  Ward  v.  Byrne  (1839,  5  Mee.  &  W.  548;  52  E.  R  827. 
unlimited,  9  months,  held  to  be  too  wide);  Mumford  v.  Gethiny 
(1857,  7  C.  B.  N.  S.  305,  the  traveller's  district,  life);  Middleton  v. 
Brown  (1878,  47  L.  J.  Ch.  411,  8  miles  of  General  Post  Office,  1  year); 
Ro2isillon  V.  Rousillon  (1880,  14  Ch.  D.  351,  unlimited,  2  years); 
Mills  V.  Dunham  ([1891]  1  Ch.  576,  persons  who  were  customers  during 
defendant's  service,  life);  Rogers  v.  Haddocks  ([1892]  3  Ch.  346,  100 
miles,  2  years ;  in  this  case  the  covenant  extended  to  dealing  in  malt 
liquors,  and  also  to  aerated  waters,  in  which  latter  the  plaintiff  did  not 
deal ;  it  was  held  to  be  good  as  to  the  malt  liquors) ;  Cusscn  v.  GConnor 
(1893,  L.  E.  32  Ir.  330,  traveller's  district,  12  years);  Ehrvian  v.  Bar- 
tholomew, ([1898]  1  Ch.  671,  not  to  transact  any  business  except  with 
plaintiff,  10  years,  held  to  be  bad);  [Haynes  v.  Daman  ([1899]  2  Ch.  13, 
unlimited,  25  miles)].  no  /!i  t    t  ni. 

Clerk  of  Commission  Agent :  Moenick  v.  Fenestrc  (1893.  61  L.  J.  Ch. 
737,  any  competing  business  in  kingdom,  5  years). 

Clerk  of  a  bank:  National  Provincial  Bank  v.  Afars/iall  (!»»»» 
40  Ch.  D.  112,  2  miles,  2  years). 

[Clerk  to  merchants :  William  Robinson  &  Co.  v.  licu^  (Ll«ye5j  z  L-n. 
451,  during  engagement  not  to  engage  in  any  business  relating  to  goods 
sold  by  company,  held  valid  though  unrestricted  in  space;  not  to  engage 
in  any  business  whatever— held  bad  but  severable).] 

Sale  of  patent  or  licence  under  patent :  PrinttTiy,  etc.,  Co.  v.  Sani]^ 
(1875,  L.  E:  19  Eq.  462,  unlimited,  life  of  vendor);  Joius  v.  Lees  (18&tJ, 
1  H.  &  M.  189,  unlimited,  term  of  licence). 
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5.  Construction  and  Breach. — A  covenant  not  to  carry  on  "any- 
trading  establishment "  has  been  held  to  be  limited  to  "  any  competing 
trade"  {Averij  v.  Langford,  1854,  Kay,  663;  69  E.  R.  281;  cp.  Moenick 
V.  Fenestre,  1892,  61  L.  J.  Ch.  737).  But  a  covenant  by  a  traveller  for 
a  firm  of  wine  merchants  during  the  term  of  employment,  which  was 
ten  years,  not  to  transact  business  with  any  other  person,  was  held  not 
to  be  so  limited,  and  after  he  had  left  the  firm  an  injunction  was 
refused,  the  covenant  being  too  wide  {Erhman  v.  Bartholomew,  [1898] 
1  Ch.  671). 

Acting  as  the  servant  of  another  who  carries  on  the  trade  is  not 
carrying  on  the  trade  {Allen  v.  Taylor,  1870,  39  L.  J.  Ch.  627,  aff. 
19  W.  R.  35 ;  Clark  v.  Watkins,  1863,  9  Jur.  K  S.  142),  and  is  not 
carrying  it  on  for  the  benefit  of  any  person  other  than  the  covenantor 
{I.e.),  unless  the  covenantor  is  lending  his  name  to  a  pretended  master 
{Newling  v.  Dohell,  1868, 19  L.  T.  K  S.  408).  But  it  is  "  being  interested 
or  concerned"  in  the  trade  {Jones  v.  Heavens,  1877,  4  Ch.  D.  636). 
Lending  money  as  capital  to  enable  another  to  carry  on  the  trade  is 
not  a  breach  of  a  covenant  by  the  lender  not  to  trade  {Bird  v.  Lake, 
1863,  1  H.  &  I^.  338).  Supplying  goods  from  without  the  specified 
district  to  customers  within  it  is  trading  within  it  {Brampton  v.  Beddoes, 
1863,  13  C.  B.  K  S.  538 ;  Clark  v.  Watkins,  supra),  even  though  the 
order  comes  without  solicitation  by  the  trader  {l.cc.).  [Cp.  Bdmundson 
V.  Bender,  [1905]  2  Ch.  320]. 

See  also  above,  4. 

6.  Assignment. — The  benefit  of  a  covenant  by  the  vendor  of  a  busi- 
ness or  by  a  servant  who  has  been  engaged  in  the  business,  not  to  trade 
in  competition  with  the  purchaser  or  employer  is  part  of  the  goodwill,  and 
is  assignable  with  the  goodwill  {Jacohy  v.  Whitmore,  1883,  49  L.  T.  335 ; 
Benwell  v.  Inns,  1857,  24  Beav.  307 ;  53  E.  R.  376),  whether  assigns 
are  expressly  mentioned  in  the  covenant  or  not  {Jacohy  v.  Whitmore). 
A  covenant  by  a  retiring  party  not  to  compete  with  the  continuing 
partners  was  held  to  be  personal  to  the  latter  in  Davies  v.  Davies,  1887, 
36  Ch.  D.  359,  so  that  their  assignees  could  not  sue  upon  it. 

7.  Injunction. — A  covenant  not  to  trade  (which  is  not  "  in  restraint 
of  trade  ")  will  be  enforced  by  injunction,  notwithstanding  that  a  sum 
is  stipulated  for  as  liquidated  damages  or  as  a  penalty,  and  that  the 
defendant  is  willing  to  pay  the  sum  {National  Provincial  Bank  v. 
Marshall,  1888,  40  Ch.  D.  112).  [The  plaintiff  can  at  his  option  take 
an  injunction  or  the  liquidated  damages.  He  cannot,  at  least  in  the 
absence  of  a  plain  stipulation  to  that  effect,  obtain  both  {General 
Accident  Assurance  Corporation  v.  Noel,  [1902]  1  K.  B.  377).] 

8.  Em'ployers  and  Workmen.  —  As  to  contracts  between  employers 
and  workmen  in  restraint  of  trade,  see  Combination,  Vol.  III.  p.  198,  and 
Conspiracy,  Vol.  III.,  at  p.  479.  A  contract  for  a  strike  or  lock-out 
is  unenforceable  {Hilton  v.  Eckersley,  1855,  6  El.  &  Bl.  47,  at  p.  66 ;  and 
see  Pollock  on  Contracts,  7th  ed.,  p.  356) ;  so  also,  it  appears,  is  a  con- 
tract between  the  members  of  a  ring  not  to  deal  with  persons  who 
break  the  rules  of  the  ring  {Mogul  Steamship  Co.  v.  M'Gregor,  [1892] 
App.  Cas.  25;  Collins  v.  Locke,  1879,  4  App.  Cas.  674;  see  Mhural 
Water,  etc..  Society  v.  Booth,  1887,  36  Ch.  D.  465).  But  an  agreement 
to  divide  the  business  at  a  particular  place  in  a  specified  way  is  not 
void  {Collins  v.  Locke,  supra). 

[Authorities. — The  notes  to  Mitchel  v.  Beynolds  in  1  Smith's  Leading 
Cases;   Pollock  on  Contracts,  7th  ed.,  p.  352;   and  the  judgments  in 
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Maxim  v.  Nordenfelt,  supra.  Matthews  and  Adler  on  Restraint  of 
Trade,  2nd  ed.,  1907.  Lists  of  the  covenants  upheld  or  rejected  in 
reported  cases  are  given  in  Kay's  Reports,  p.  667,  up  to  1854,  and  in 
Pollock  on  Contracts,  pp.  363-365;  and  Matthews  and  Adler,  which 
also  contains  a  digest  of  cases.] 

Restraint  on  Anticipation.— To  secure  a  wife  more 
effectually  than  was  done  by  the  "separate  use"  in  the  enjoyment 
of  her  property  from  her  husband's  influence,  conveyancers  added  to 
the  words  creating  the  separate  use,  further  words  restraining  the 
power  of  disposing  of  the  property.  These  words  are  the  "  restraint  on 
anticipation."    See  Husband  and  Wife,  Vol.  VL,  at  p.  659. 

Restraint  on  Ship.— See  Ship. 

Restrictive  Covenant.— See  Covenants  in  Leases. 

Restrictive    Indorsement.— See  Bills  of  Exchange, 

Vol.  IL,  at  p.  208. 

Rests. — When  in  taking  accounts  between  a  mortgagee  in  posses- 
sion and  the  mortgagor,  the  Court  directs  that  the  surplus  rents  and 
profits,  after  paying  the  interest,  shall  go  towards  reduction  of  the 
principal  money,  this  is  called  taking  the  accounts  with  "  rests,"  because 
a  rest  or  pause  is  made  by  striking  a  balance. 

Result. — Where  an  order  for  a  new  trial  provides  that  the  costs 
of  the  first  trial  shall  "  abide  the  result "  of  the  second,  this  means  that 
the  costs  of  the  first  trial  are  to  follow  the  result  as  to  costs  of  the 
second  trial  (Brotherton  v.  Metropolitan  District  Joint-Committee,  [1894] 
1  Q.  B.  666). 

Resulting  Trust.— See  Trusts. 
Resulting  Use.— See  Uses. 

Resumption. — A  word  used  in  31  Hen.  vl  c.  7,  to  denote  the 

taking  again  into  the  King's  hands  of  such  lands  or  tenements  as  upon 
false  suggestion  or  other  error  he  had  made  livery  of  to  an  heir,  or 
granted  by  patent  to  anyone  (Termes  de  la  Ley). 

Retable.— See  Kitual. 

Retail,  Sale  by.— The  sale  by  retail  of  intoxicating  liquors 
is  defined  in  several  statutes  according  to  the  liquor  in  question.  There 
was  no  definition  at  all  of  selling  by  retail  m  the  Alehouse  Act.  1828, 
9  Geo  IV  c.  61,  although  the  Act  empowered  justices  to  grant  hcenoee 
to  persons,  authorising  them  "to  sell  exciseable  Hquors  by  reteiL  The 
Tieensins  Act  1872,  s.  74,  enacts  that  the  expression  "sale  by  retail 
in  re spe^^^  i'ntoxicating  liquor,  means   the  sale  of  that  liquor 

in  such  quantities  as  is  declared  to  be  sale  by  retail  ^VJ^^y^^l"^^^^ 
ing  to  the  sale  of  intoxicating  liquors ;'  which  ^n  f  ect  m^^"«  that 
the  expression  shall  have  the  meaning  which  any  of  the  I^cenamg  Acta 
has  assigned  to  it  in  reference  to  the  particular  kind  of  liquor. 
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The  section  seems  to  extend  to  alehouses  the  definition  contained 
in  the  Beerhouse  Act,  1834,  4  &  5  Will.  iv.  c.  85,  s.  19,  and  confined 
formerly  to  beerhouses ;  and  therefore  wherever  beer,  cider  or  perry, 
is  sold  in  a  less  quantity  than  four  and  a  half  gallons  it  will  be  selling 
by  retail.  Sec.  19  provides  "every  sale  of  any  beer,  or  of  any  cider  or 
perry,  in  any  less  quantity  than  four  gallons  and  a  half  shall  be  deemed 
and  taken  to  be  a  selling  by  retail."  The  test  of  a  sale  by  retail  is  the 
quantity  sold  at  any  one  time,  and  not  the  manner  in  which  the  liquor 
is  sold.  Thus  in  Fairclough  v.  Roberts,  1890,  24  Q.  B.  D.  350;  59  L.  J. 
M.  C.  54;  62  L.  T.  700;  38  W.  E.  330;  54  J.  P.  421,  where  the 
appellant  held  an  excise  licence  under  the  Excise  Act,  1825,  6  Geo.  iv. 
c.  81,  s.  1,  for  the  sale  of  beer  in  casks  containing  not  less  than  four 
and  a  half  gallons  or  in  not  less  than  two  dozen  reputed  quart  bottles 
at^  one  time,  and  he  sold  beer  in  pint  and  half-pint  bottles,  but  the 
quantity  thus  sold  at  one  time  was  not  less  than  the  amount  which 
a  cask  of  four  and  a  half  gallons  or  two  dozen  reputed  quart  bottles 
would  contain,  it  was  held  that  this  was  not  a  sale  by  retail.  Smith,  J., 
in  B.  V.  JenkinSy  1891,  55  J.  P.  825,  distinguishes  between  wholesale 
and  retail  selling  of  beer  thus :  "  I  read  the  statutes  to  mean  this — 
that  a  wholesale  dealer  can  sell  to  a  minimum  of  four  and  a  half  gallon 
casks,  and  that  anything  under  that  a  man  under  a  wholesale  licence 
cannot  sell,  but  he  must  have  a  retail  licence  to  do  it.  In  other  words, 
anything  less  than  four  and  a  half  gallons  is  a  retail  sale,  and  anything 
down  to  and  above  four  and  a  half  gallons  is  a  wholesale  sale."  Lord 
Coleridge,  C.J.,  in  the  same  case,  put  the  distinction  thus :  "  under 
four  and  a  half  gallons  should  be  retail,  and  over  four  and  a  half 
gallons  and  four  and  a  half  gallons  itself  should  be  wholesale."  See 
further  the  distinction  drawn  in  sec.  1  of  the  Eevenue  Act,  1863,  26  & 
27  Vict.  c.  33. 

As  to  spirits,  the  Spirits  Act,  1880,  s.  104,  provides  that  "  the  sale 
of  spirits  in  any  quantity  less  than  two  gallons  or  less  than  one  dozen 
reputed  quart  bottles  shall  be  deemed  sale  by  retail."  There  are 
restrictions  on  sale  by  dealers  and  retailers.  By  sec.  102  a  dealer 
must  not,  unless  he  has  an  additional  licence  authorising  him  so  to  do, 
or  is  also  licensed  as  a  retailer,  sell,  send  out,  or  deliver  spirits  in  any 
less  quantity  than  two  gallons  of  the  same  denomination  at  a  time 
for  the  same  person.  On  the  other  hand,  a  retailer  must  not,  unless 
he  is  also  licensed  as  a  dealer,  sell,  send  out,  or  deliver  spirits  to  a 
rectifier,  dealer,  or  retailer,  or  buy  or  receive  spirits  from  another 
retailer  not  being  also  licensed  as  a  dealer. 

As  to  foreign  wine,  the  Eefreshment  Houses  Act,  1860,  23  Vict.  c.  27, 
s.  4,  provides  that  every  sale  of  foreign  wine  in  any  less  quantity  than 
two  gallons,  or  in  less  than  one  dozen  reputed  quart  bottles,  at  one  time 
shall  be  deemed  to  be  selling  by  retail. 

By  sec.  21  of  the  same  Act,  "  All  liquor  which  shall  be  sold  or  offered 
for  sale  by  any  person,  whether  licensed  under  this  Act  or  not,  as  being 
foreign  wine,  or  under  the  name  by  which  any  foreign  wine  is  usually 
designated  or  known,  shall,  as  against  the  person  who  shall  so  sell  or 
offer  the  same  for  sale,  be  deemed  and  taken  to  be  foreign  wine ;  and 
any  fermented  liquor  containing  a  greater  proportion  than  forty  per 
centum  of  proof  spirit  shall  be  deemed  and  taken  to  be  spirits."  "  Best 
Pale  Sherry,  British,"  has  been  held  to  be  a  foreign  wine  under  this 
section  {Richards  v.  Banks,  1888,  58  L.  T.  634). 

Sweets  and  made  wines  are  put  in  the  same  category  as  foreign 
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wines.  By  sec.  18  of  the  Revenue  Act,  1863,  26  &  27  Vict.  c.  33  every 
licence  taken  out  under  the  provisions  contained  in  the  two  several  Acts 
23  Vict.  c.  27  and  c.  107  respectively,  by  a  licensed  keeper  of  a  refresh- 
ment-house, to  sell  therein  by  retail  foreign  wine  to  be  consumed  in  such 
house,  or  on  the  premises  belonging  thereto,  shall  authorise  and  include 
the  sale  of  sweets,  made  wines,  mead,  and  metheglm  by  retail,  to  be 
consumed  in  the  said  house  or  on  the  said  premises.  A  licence' to  sell 
foreign  wine,  whether  held  by  a  refreshment-house  keeper  or  not,  and 
whether  by  wholesale  or  retail,  now  includes  sweets  (38  &  39  Vict, 
c.  23,  s.  9).  These  quantities  will  apply  to  public-house  keepers  when 
selling  the  same  liquors.  Sweets  are  also  said  to  be  sold  wholesale  if 
sold  above  two  gallons  or  one  dozen  quarts  (11  &  12  Vict.  c.  121,  s.  9; 
23  &  24  Vict.  c.  113,  s.  7).  Sweets  or  made  wines  mean  any  liquor 
made  by  fermentation  from  fruit  and  sugar,  or  from  fruit  or  sugar 
mixed  with  any  other  material,  and  which  has  undergone  a  process  of 
fermentation  in  the  manufacture  thereof  (52  &  53  Vict.  c.  42,  s.  28). 
And  sweets  include  made  wines,  mead,  and  metheglin  (33  &  34  Vict, 
c.  29,  s.  3 ;  43  &  44  Vict.  c.  20,  s.  40). 

Finally,  by  35  Geo.  ill.  c.  113,  s.  9,  "any  person  who  shall  make  any 
entry  at  any  office  of  excise  of  any  house,  outhouse,  cellar,  vault,  store- 
house, or  other  place  for  laying  or  keeping  of  any  beer  or  ale,  or  for 
selling  the  same  therein,  as  an  alehouse-keeper,  victualler,  or  retailer, 
shall  be  deemed  a  seller  by  retail  of  such  liquors  to  all  intents  and 
purposes." 

For  the  licence  or  licences  required  for  the  sale  of  intoxicating  liquor 
by  retail,  see  Licensing,  Vol.  VIII.  p.  168. 

By  the  Licensing  Act,  1872,  35  &  36  Vict.  c.  94,  s.  8,  "  every  person 
shall  sell  all  intoxicating  liquor  which  is  sold  by  retail  and  not  in  cask 
or  bottle,  and  is  not  sold  in  a  quantity  less  than  half  a  pint,  in  measures 
marked  according  to  the  imperial  standards."  For  the  construction  put 
upon  this  section  see  Pennington  v.  Peacock,  [1908]  2  K.  B.  244,  and 
cases  there  cited. 

For  the  sale  of  tobacco  and  other  commodities  by  retail,  the  statutes 
dealing  with  them  should  be  referred  to. 

Retainer. — See  Advocate;  Executors  and  Administrators; 

Solicitor. 

Retaliation. — The  lex  talionis  or  law  of  retaliation  is  a  rule  of 
punishment  which  readily  suggests  itself  to  a  human  being  who  feels 
himself  unrestrained  by  his  position  as  a  social  factor.  In  the  case  of 
one  who  appreciates  the  benefits  of  society,  however,  a  very  short 
experience  is  sufficient  to  show  how  deficient  it  is.  Thus,  if  a  one-eyed 
man  loses  his  only  visual  organ  at  the  hands  of  a  person  who  has  the 
use  of  both  eyes,  it  is  obvious  that  the  infliction  of  the  loss  of  one  of 
the  latter's  eyes  would  not  be  an  adequate  punishment — a  fact  which 
was  recognised  in  Solon's  laws,  which  decreed  that  in  such  a  case  the 
offender  should  lose  both  his  eyes  (Pott.  ArU.,  bk.  L  c.  26).  So  tlieft 
cannot  be  punished  by  theft,  adultery  by  adultery,  and  so  on.  The 
circumstances  surrounding  the  case  must  be  looked  to,  such  as,  the  age 
and  social  position  and  character  of  the  offender;  previous  convictions 
or  misbehaviour,  the  time,  place,  etc.,  of  commitUl;  the  motive;  and 
a  multitude  of  other  conceivable  incidents  that  may  be  material  Ihe 
great  object  of  punishment  U  not  merely  to  satUfy  the  injured  feelings 
VOL.  xu.  *^ 
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of  the  person  injured,  but  to  secure  the  peace  of  the  community  and 
prevent  future  crimes. 

In  England,  if  we  leave  out  of  account  the  crime  of  murder,  which 
is  punished  by  death,  the  only  real  practical  application  of  the  principle 
occurred  in  the  reign  of  Edward  iii.  An  attempt  was  made  at  that 
period  to  introduce  the  law  of  retaliation  by  the  37  Edw.  ill.  1363,  c.  18, 
which  enacted  that  those  who  preferred  malicious  and  untrue  accusations 
against  others  should  put  in  sureties  of  taliation,  that  is,  incur  the  same 
pain  that  the  others  should  have  had.  This  mode  of  punishment,  how- 
ever, only  survived  for  the  space  of  one  year,  imprisonment  being  adopted 
in  its  stead  (38  Edw.  iii.  1364,  c.  9). 

Retiring'. — See  Bills  of  Exchange. 

Rctorno  habendo.— See  Keplevin. 

Retorsion  in  international  law  is  the  name  given  to  the  retalia- 
tory measures  taken  by  a  State  in  answer  to  the  refusal  of  another  State 
to  recognise  its  ordinary  rights.  Reprisals  {q.v.)  are  made  in  answer 
to  actual  wrongs  done,  and  therefore  may  be  carried  out  in  various 
ways,  but  retorsion  being  the  consequence  of  rights  refused,  can  only 
be  made  by  a  strict  retaliation  in  kind.  Thus,  to  quote  the  illustration 
of  Twiss  {Law  of  Nations  in  Time  of  War,  s.  10),  when  a  sovereign  is 
not  satisfied  with  the  way  in  which  his  subjects  are  treated  according 
to  the  laws  of  another  country,  he  is  at  liberty  to  declare  that  he  will 
treat  the  members  of  that  nation  in  the  same  manner  in  which  his  own 
subjects  are  treated. 

A  better  distinction,  perhaps,  is  that  retorsion  takes  place  upon 
a  violation  of  private  right  or  comity,  whereas  reprisals  are  resorted  to 
upon  an  infraction  of  the  public  law  of  nations. 

An  illustration  of  the  international  remedy  by  way  of  retorsion  or 
retaliation  was  afforded  in  1855,  when,  owing  to  the  persistent  refusal  of 
the  Chinese  Government  to  make  compensation  in  respect  of  personal 
injuries  to  a  citizen  of  the  United  States,  after  the  Chinese  Government 
had  admitted  the  claim  to  be  due,  the  Government  of  the  United  States 
instructed  their  Minister  at  China,  at  his  discretion,  "  to  resort  to  the 
measure  of  withholding  duties  to  the  amount  thereof." 

See  as  to  the  nature  of  retorsion.  Hall,  International  Law,  5th  ed., 
1904,  p.  367 ;  Phillimore,  International  Law,  vol.  iii.  s.  vii. ;  Moore, 
Digest  of  International  Laiu,  1906,  vol.  vii.  s.  1090. 

Retorts. — See  Stills. 

Retour  sans  protet- — A  request  or  direction  by  the 
drawer  of  a  bill  of  exchange,  that  in  the  event  of  the  bill  not  being 
honoured  by  the  drawee,  it  shall  be  returned  without  protest  (Byles, 
Bills,  16th  ed.,  p.  222). 

Retraxit. — In  the  old  practice,  a  withdrawal  of  his  action  by 
a  plaintiff,  the  effect  being  that  any  future  action  by  him  for  the  same 
cause  was  barred. 

Retrospective  Act. — A  retrospective  Act  of  Parliament 
may  be  described  as  an  Act  which  applies  to  a  state  of  facts  which 


EETURNING  OFFICER 


707 


came  ^nto  existence  before  the  Act.  In  the  case  of  R.  v.  Ipsiaich 
Umon  1877  2  QB.  D.,  at  p.  270,  Cockburn,  C.J.,  said:  "It  iTa 
general  rule  that  where  a  statute  is  passed  altering  the  law  unless  the 
language  is  expressly  to  the  contrary,  it  is  to  be  taken  as  intended  to 
apply  to  a  state  of  facts  coming  into  existence  after  the  Act"  Unless 
there  is  some  declared  intention  of  the  legislature,  or  unless  there  are 
circumstances  rendering  it  inevitable  that  another  view  should  be  taken 
the  presumption  is  that  an  Act  is  prospective  and  not  retrospective 
{Gardner  v.  Lucas,  1878,  3  App.  Cas.,  at  p.  601). 

[^w^Aor%.— Hardcastle  on  Statutes,  4th  ed.,  by  Craies.] 

Rctu  r  n  Day  .—Certain  days  in  each  term  under  the  old  practice 
on  which  writs  were  made  returnable.  There  were  four  return  days  in 
«ach  term,  except  Easter,  which  had  five. 

Returning  Officer. 
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I.  Parliamentary  Elections. — Nature  of  the  Office. — A  Returning 
Officer,  as  the  name  indicates,  is  an  officer  charged  with  duties  in 
relation  to  the  return  of  members  at  parliamentary  elections. 

Each  constituency  has  its  Returning  Officer,  on  whom  the  law  has 
imposed  duties  of  an  extremely  varied  and  important  character,  relating 
to  matters  preceding  and  preparatory  to  the  election,  the  nomination  of 
candidates,  the  election  itself,  the  return  of  the  elected  candidates,  and 
other  matters  subsequent  to  the  election. 

Who  is  Returning  Officer. — It  may  be  stated  generally  that  in 
<}Ounties,  divisions  of  counties,  and  counties  of  cities  and  towns,  the 
sheriff  of  the  county,  or  of  the  county  of  a  city  and  town,  is  the 
Returning  Officer  (see  Representation  of  the  People  Act,  1863,  a  66X 
iind  in  boroughs  the  mayor  is  the  Returning  Officer  (see  Municipal 
Corporations  Act,  1882,  s.  244  (1),  and  Redistribution  of  Seats  Act, 
1885,  ss.  12,  13). 

As  to  who  is  the  Returning  Officer  at  University  elections,  see 
Elections,  under  the  head  Rettcmifig  Officer. 

As  to  the  appointment  of  a  Returning  Officer  by  the  sheriff  of  the 
<}ounty,  in  boroughs  where  no  Returning  Officer  was  specially  appointed 
under  the  Representation  of  the  People  Act,  1832,  in  parliamentary 
boroughs  created  by  the  Representation  of  tlie  People  Act,  1832,  where 
such  borough  is  not  and  does  include  a  parliamentary  borough,  and  in 
parliamentary  boroughs  constituted  under  the  Redistribution  of  Seats 
Act  1885,  in  which  there  is  no  mayor,  see  liepresentation  of  the 
People  Act,  1832,  s.  11;  Representation  of  the  People  Act,  1867, 
£.  47;  Redistribution  of  Seats  Act.  1885,  s.  12  (1)  and  (3);  see, 
further,  the  article  Elections,  under  the  head  lUtuming  Qfieinr. 
Persons  in  holy  orders,  churchwardens,  or  overseers,  are  incapable 
^f  being  so  appointed,  and  persons  having  served  once,  or  who  are 
qualified  to  be  elected  as  members  of  Parliament,  are  exempt;  but 
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persons  claiming  exemption  must,  within  a  week  of  receiving  notice 
of  nomination,  notify  the  sheriff  (see  Representation  of  the  People  Act,. 
1832,  s.  11). 

As  to  the  appointment  of  Deputy  Returning  Officers  in  divisions 
of  counties,  see  Ballot  Act,  1872,  s.  8;  and  in  boroughs  divided  into 
divisions,  see  Redistribution  of  Seats  Act,  1885,  s.  13  (1)  and  (2), 
As  to  the  performance  of  the  duties  of  sheriff  by  the  under-sheriff, 
where  the  sheriff  is  embodied  for  the  militia,  see  Militia  Act,  1882,  45 
&  46  Vict.  c.  49,  s.  40;  and  as  to  the  execution  of  the  office  by  the 
under-sheriff  in  the  event  of  the  death  or  suspension  of  the  sheriff,  see- 
Sheriffs  Act,  1887,  50  &  51  Vict.  c.  55,  s.  25. 

Security  for  Expenses. — The  Returning  Officer  is  entitled,  if  he  thinks 
fit,  to  require  security  to  be  given  by  the  candidates  for  his  expenses 
(as  to  this,  and  as  to  the  expenses  of  Returning  Officers  generally,  see 
Parliamentary  Elections  (Returning  Officers)  Acts,  1875  and  1885,  38 
&  39  Vict.  c.  84,  and  48  &  49  Vict.  c.  62). 

Duties  of  Returning  Officer. — The  various  duties  of  the  Returning 
Officer,  before,  during,  and  after  the  election,  will  be  gathered  from  the^ 
articles  Ballot  ;  Nomination  (Electohal)  ;  Elections  ;  and  Registra- 
tion. It  is  sufficient  here  to  mention  generally  some  of  the  chief 
functions  of  the  Returning  Officer. 

The  writs  for  parliamentary  elections  are  transmitted  to  the  Return- 
ing Officer  of  each  constituency,  or  his  deputy.  The  Returning  Officer 
must,  when  necessary,  have  the  boundary  of  the  borough  or  division  of 
a  borough  marked  out  (see  the  Boundary  Act,  1868,  s.  12 ;  Redistribu- 
tion of  Seats  Act,  1885,  s.  20).  Under  the  Ballot  Act,  1872,  and  tlie^ 
rules  thereunder,  certain  specific  duties  with  regard  to  the  nomination 
and  election  of  candidates  are  imposed  on  the  Returning  Officer.  He 
must  give  notice  of  the  election  (see  Elections).  He  is  to  provide  such 
nomination  papers,  polling  stations,  ballot  boxes,  ballot  papers,  stamping 
instruments,  copies  of  registers  of  voters,  etc.,  and  to  appoint  and  pay 
such  officers  as  may  be  necessary  to  carry  out  the  provisions  of  the 
Ballot  Act  (see  Ballot;  Nomination  (Electoral)).  He  must  keep 
order  at  the  nomination  of  candidates,  supply  nomination  papers,  and 
receive  nominations;  he  must  remain  at  the  place  of  election  for  the 
purpose  of  receiving  and  hearing  objections  as  to  nomination  papers,. 
and  he  is  to  decide  objections  to  nomination  papers  (see  Nomination 
(Electoral)).  He  is  to  give  public  notice  of  the  withdrawal  of  any 
candidate,  and  if  no  more  candidates  are  nominated  than  there  are 
vacancies  to  be  filled  up,  he  must  declare  the  nominated  candidates  to 
be  elected,  and  return  them,  and  give  public  notice  of  their  election. 
If  there  are  more  nominations  than  there  are  vacancies,  he  must 
adjourn  the  election  and  take  the  poll.  He  must  give  notice  of  the 
date  of  the  poll,  of  the  situation  of  the  polling  stations,  and  of  the 
description  of  voters  entitled  to  vote  at  each  station,  and  of  the  mode 
in  which  the  electors  are  to  vote.  Before  the  opening  of  the  poll 
he  is  obliged  to  take  the  declaration  of  secrecy.  He  must  appoint  a 
presiding  officer  to  preside  at  each  polling  station ;  but  he  may  preside 
at  any  polling  station  himself,  and  he  may  appoint  poll-clerks  to  attend 
the  polling  stations.  He  must  also  secure  the  attendance  of  constables 
at  the  polling  stations.  If  he  acts  as  presiding  officer  at  the  poll,  he 
has,  of  course,  the  ordinary  duties  of  a  presiding  officer  (as  to  these,  see 
Ballot  ;  see  also  Elections,  Presiding  Officers). 
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The  duties  of  the  Returning  Officer  after  the  poll  are  to  receive  the 
various  packets  of  ballot  papers  and  counterfoils  from  the  presiding 
officers,  to  give  notice  of  the  time  and  place  appointed  for  counting  the 
votes  to  the  agents  appointed  by  the  candidates  to  attend  the  count 
He  must  at  the  time  and  place  appointed  open  the  ballot  boxes  and 
ascertain  the  result  of  the  poll  by  counting  the  votes  (as  to  the  pro- 
oedure,  see  Elections,  under  the  head  Counting  the  Votes).  He  may 
reject  votes  only  on  certain  specified  grounds  (see  Ballot  ;  Elections  ; 
Registration  of  Voters  ;  Scrutiny).  After  completing  the  counting 
he  must  verify  the  ballot  paper  accounts  sent  by  the  presiding  officers, 
seal  up  in  separate  packets  the  counted  and  rejected  ballot  papers, 
report  to  the  Clerk  of  the  Crown  in  Chancery  the  result  of  the  verifica- 
tion, and  immediately  the  result  of  the  poll  is  ascertained  he  must  make 
a  return  of  the  names  of  the  candidates  elected  to  the  Clerk  of  the 
Crown,  and  make  a  declaration  of  the  election,  and  give  public  notice 
of  the  names  of  the  elected  candidates,  and  of  the  votes  recorded  (as  to 
the  mode  of  making  the  return,  see  Elections,  under  the  head  Return), 
Having  made  the  return,  he  must  forward  all  the  packets  of  ballot 
papers,  and  all  other  documents  relating  to  the  election,  to  the  Clerk 
of  the  Crown  (see  Elections)  ;  and,  within  twenty-one  days  after  the 
return,  he  must  transmit  an  account  of  his  charges  in  connection  with 
the  election  to  the  Election  Agents.  The  Election  Agent  of  eveiy 
candidate  must,  within  thirty-one  days  after  the  election,  transmit  a 
return  and  declaration  of  election  expenses  to  the  Returning  Officer, 
who  must,  within  ten  days  of  its  receipt,  publish  in  the  local  papers 
a  summary  of  the  return,  and  for  two  years  keep  the  return,  etc,  open 
to  inspection  (see  Election  Agent  ;  Election  Expenses  ;  Elections). 

As  to  the  casting  vote  of  a  Returning  Officer,  see  Casting  Vote. 

As  to  the  institution  by  the  Returning  Officer  of  prosecutions  for 
personation  at  the  election,  see  Corrupt  Practices,  ProsectUion  for 
Personation. 

As  to  the  duties  and  liabilities  of  a  Returning  Officer  in  connection 
with  an  election  petition,  see  Election  Petition. 

Remedies  in  Case  of  Breach  of  Duty  hj  Returning  OJUcr.-^ln  the 
discharge  of  most  of  these  duties  under  the  Ballot  Act  it  is  dear  that 
the  Returning  Officer  acts  merely  in  a  ministerial  capacity.  He  is, 
therefore,  liable  for  the  improper  exercise  of  or  omission  to  perform 
such  duties,  and  an  action  by  the  party  aggrieved  will  lie  for  such 
a  breach  of  duty,  even  in  the  absence  of  malice  on  the  part  of  tlhe 
Returning  Officer  (see  Pickering  v.  Janies,  1873,  L.  R.  8  C.  P.  489).  On 
the  other  hand,  with  regard  to  his  duty  to  decide  as  to  the  validity  or 
the  ballot  papers  in  determining  whether  a  ballot  m^J  is  void,  or 
ought  not  to  be  counted,  the  Returning  Officer  acU  in  a  judicial  capacity 
(see  Ackers  v.  Howard,  1886, 16  Q.  B.  D.  at  p.  751;  PHUhar^t  v.  i^«l^.^ 
If  Bangor,  1888,  13  App.  Cas.  (H.  L)  241 ;  see  also  K  v.  Samud.  [im] 
1  O.  B  815),  and  probably  also  when  rejecting  a  vote  under  the  powjar 
conferred  by  sec.  82  of  the  Parliamentary  VoU^itiRep^ 
1843  In  the  absence  of  malice  no  action  will  lie  against  a  Returning 
Officer  or  any  act  done  in  his  judicial  <f  P^i^v  (see  2W  v.  CouUa^ 
i787,  1  East,  at  p.  563;  C^dlen  v.  Morris,  1819.  i  Sjark  f  77^ 

I^  addition  to  the  remedies  at  common  1?^^^^  «^f>°"' »"f;.^Sl^ 
or  cHminal  information,  penalties  are  i"^P<^,VuJ!;:rJ^?5u^ 
a  Returning  Officer  who  is  guilty  of  any  wilful  breach  of  any  duty 
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imposed  by  the  Acts  (see  Representation  of  the  People  Act,  1832,  s.  76 ; 
Parliamentary  Voters  Registration  Act,  1843,  s.  97;  Ballot  Act,  1872, 
ss.  3  and  11).  And  in  an  election  petition  to  which  the  Returning 
Officer  is  a  party  the  costs  of  the  petition  occasioned  by  his  conduct,  for 
example,  in  miscounting  the  ballot  papers,  may  be  visited  on  him  (see 
East  Clare,  1892,  4  O'M.  &  H.  166  ;  Halifax,  1893,  iUd,  205  ;  see  also 
the  article  Election  Petition,  under  the  head  Costs). 

The  duties  of  the  Returning  Officer  are  also  enforceable  by  man- 
damus when  there  is  no  other  equally  convenient  remedy  (see  B.  v, 
Stewart,  [1898]  1  Q.  B.  552 ;  see  also  Mandamus). 

II.  Municipal  and  other  Elections. — ^With  regard  to  municipal 
elections,  at  an  election  of  councillors  for  a  whole  borough  or  of  elective 
auditors,  the  Returning  Officer  is  the  Mayor,  and  at  an  election  for  a 
ward  the  Returning  Officer  is  an  Alderman,  assigned  for  that  purpose 
by  the  Council  at  the  meeting  of  the  9th  of  November  (see  Municipal 
Corporations  Act,  1882,  ss.  53,  62  (6) ;  see  also  s.  67 ;  and  see,  further, 
the  article  Elections,  Municipal  Elections). 

At  municipal  elections  in  the  City  of  London,  in  the  case  of  a  poll 
being  demanded,  the  presiding  officer  is  to  be  the  Returning  Officer, 
with  the  powers  and  duties  conferred  and  imposed  on  a  Returning 
Officer  by  the  Ballot  Act,  1872  (see  City  of  London  Ballot  Act,  1887, 
50  Vict.  c.  xiii.  s.  2;  see  also  Elections,  Municipal  Elections  in  the 
City  of  London). 

At  elections  of  county  councillors,  the  Returning  Officer  is  to  be 
such  person  as  the  County  Council  may  appoint  (see  Local  Government 
Act,  1888,  s.  75  (2);  see  also  Elections,  County  Council  Elections). 

The  appointment  of  Returning  Officers  at  Parish  Council,  Rural 
District  Council,  Urban  District  Council,  and  other  elections  under 
the  Local  Government  Act,  1894,  is  provided  for  by  rules  contained 
in  the  various  Election  Orders  made  from  time  to  time  by  the  Local 
Government  Board  under  the  Act  (see  ihicl.,  s.  48  (2) ;  see  also  Elections, 
Parish  Council  and  District  Council  Elections,  etc.). 

Metropolitan  Borough  Council  elections  are  regulated  by  the  Metro- 
politan Borough  Councillors  Election  Order,  1903  (see  London  Govern- 
ment Act,  1899,  62  &  63  Vict.  c.  14,  s.  2  (5) ;  Local  Government  Act, 
1894,  ss.  23  (5)  and  31  (1)).  Under  that  order  the  Town  .Clerk  of  the 
borough  is  the  Returning  Officer  (r.  1  (1)).  If  the  Town  Clerk  is 
unwilling  to  act  as  Returning  Officer  or  if  the  office  of  Town  Clerk 
is  vacant  at  the  time  when  any  duty  relative  to  the  election  has  to  be 
performed  by  the  Returning  Officer,  or  if  the  Town  Clerk  from  illness 
or  other  sufficient  cause  is  unable  to  perform  that  duty,  the  council  of 
the  borough  are  to  appoint  some  other  person  to  act  as  Returning 
Officer,  or  to  perform  such  of  the  duties  of  the  Returning  Officer  as  there 
remain  to  be  performed,  as  the  case  may  be  (r.  1  (2)). 

The  powers,  duties,  and  liabilities  of  Returning  Officers  at  these 
various  elections  are  in  substance  the  same  as  those  indicated  above 
with  regard  to  parliamentary  elections,  subject,  of  course,  to  the 
necessary  alterations  and  modifications. 

See  also  Ballot;  Casting  Vote;  Corrupt  Practices;  Election 
Agent  ;  Election  Expenses  ;  Election  Petition  ;  Elections  ;  Illegal 
Practices  ;  Nomination  (Electoral)  ;  Recount  ;  Registration  of 
Voters  ;  Scrutiny. 
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Mectwn  Agent  and  of  a  Returni^ig  Officer,  2nd  ed.,  1891;  Rodgeis  on 
fSh  X  me  J  ^^^^^^^^^^-^'  IS^h  ^d->  1906 ;  vol.  iii.  Munici^^et^" 

fh.  ^vf  ^-^"p"*?;!"  irrcplcgiablle  wa^  a  judicial  writ  directed  to 
the  sheriff  for  the  restitution  to  their  owner  of  cattle  which  had  been 
unjustly  taken  by  another,  damage  feasant,  and  so  found  by  the  verdict 
of  jury  (Cowell,  Law  Dictionary).  ^ 

/r.  ^^^^  ^^^  Gcrcvc).— The  bailiff  of  a  franchise  or  manor 
(Oowell,  Law  Dictionary). 

Revendication.  —The  right  given  by  the  law  of  certain 

countries,  e.g.  France,  to  the  seller  of  goods  to  reclaim  the  same  from 
the  buyer,  where  they  have  not  been  paid  for. 

Revenue. — See  Consolidated  Fund. 

Reverend.— The  word  "reverend"  was  in  the  Middle  Ages 
applied  to  persons  of  distinction,  both  male  and  female,  and  was  not 
exclusively  confined  to  persons  in  holy  orders.  On  the  contrary,  the 
clergy  were  usually  addressed  as  "sir,"  or  "master"  or  "mister." 
When  applied  to  the  clergy,  it  was  done  as  a  token  of  personal  esteem. 
In  fact  it  was  appropriated  as  a  special  designation  by  Puritan  and 
Presbyterian  ministers  as  soon  as,  if  not  previously  to,  its  adoption 
by  the  parochial  clergy.  It  is  applied  to  the  parochial  clergy  in 
the  preamble  to  the  Caroline  Act  of  Uniformity,  1662,  14  Car.  IL  c  4, 
and,  since  the  later  part  of  the  seventeenth  century,  has  been  adopted 
as  a  complimentary  way  of  describing  them.  The  word,  however,  is 
not  a  title  of  honour  or  dignity  exclusively  possessed  by  them,  and  a 
minister  of  a  Nonconformist  denomination  claiming  to  use  it  in  a  public 
inscription  in  a  parish  graveyard  cannot  be  prevented  from  so  doing 
{Keet  V.  Smith,  1875,  L.  E.  4  Ad.  &  Ec.  398;  1876,  1  P.  D.  73).  The 
usual  description  of  a  parochial  clergyman  is  "  reverend,"  of  a  dean 
"  very  reverend,"  and  of  a  bishop  and  of  an  archbishop  "  right  reverend  ;  ** 
dissenting  ministers  are  also  generally  styled  "  reverend." 

Reversion. — An  estate  in  reversion,  called  shortly  a  revenion, 
is  one  of  the  classes  of  estate  in  expectancy.  Reversions  are  some- 
times classed  among  incorporeal  hereditaments,  but  their  incorporeal 
character  is  of  a  transient  not  of  a  pennanent  nature,  for  as  soon  as 
the  estate  in  expectancy  becomes  an  estate  in  possession  it  beoomet 
corporeal.  Hence  the  term  purely  incorporeal  hereditaments  denoCet 
incorporeal  hereditaments  proper,  and  other  than  estates  in  expectancy. 

"A  reversion,"  says  Coke  (Co.  Litt.  226),  "  is  where  the  residue  of 
the  estate  always  doth  continue  in  him  that  made  the  particular  estate, 
or  where  the  particular  estate  is  derived  out  of  his  estate."  See 
Particular  Estate. 

It  is  the  residue  of  an  estate  left  in  the  grantor  to  oommenoe  m 
Dossession  after  the  determination  of  some  particular  estate  gruited 
out  by  him  (2  Stewart's  Black.  197).  It  arises  therefore  by  opeimtioo 
of  law,  and  its  owner  is  called  the  reversioner.  

A  remainder  arises  by  express  grant,  a  reversion  by  openttooof  Uw 
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by  the  grant  of  the  particular  estate.  The  difference  between  them  is 
illustrated  by  the  liability  of  the  reversion  to  execution.  A  reversioner 
is  seised  of  the  reversion  and  therefore  it  can  be  taken  under  an  elegit 
{Bishop  of  BristoVs  Case,  3  Leon.  113;  74  E.  R.  575),  but  to  a  remainder 
no  services  are  due  or  incident,  and  a  man  cannot  be  seised  or  possessed 
of  a  remainder  {Re  South,  1874,  L.  R.  9  Ch.  369 ;  Vin.  Ahr.,  tit.  "  Statute 
Merchant,"  p.  15,  in  margine). 

Where  the  reversioner  makes  a  lease  for  years,  his  reversion  is  said 
to  be  subject  to  the  term,  and  differs  materially  from  a  reversion 
expectant  on  the  determination  of  an  estate  for  life  or  other  estate  of 
freehold,  inasmuch  as  in  the  former  case  the  reversioner  does  not 
part  with  the  seisin,  in  the  latter  he  does,  and  the  seisin  is  in  the 
particular  tenant.  The  interest  of  the  lessee  in  such  a  lease  for  years 
is  a  mere  interesse  termini  {Lewis  v.  Baker,  [1905]  1  Ch.  46). 

The  difference  in  the  respective  methods  of  alienation,  though  now 
made  of  no  importance  by  the  Real  Property  Act,  1845,  is  a  good 
illustration  of  the  distinction  recognised  between  the  two ;  a  reversioner 
subject  to  a  term  of  years  might  with  the  consent  of  the  termor  alienate 
his  reversion  by  feoffment  (having  the  seisin),  as  well  as  by  deed ;  the 
reversioner  whose  estate  was  expectant  on  a  life  estate  had,  however, 
to  convey  it  by  deed. 

Incidents, — The  two  incidents  to  a  reversion  are  fealty  and  rent 
service ;  the  former  of  these  is  obsolete ;  for  a  discussion  of  the  latter, 
see  Rent. 

The  usual  expression  that  "rent  is  an  incident  annexed  to  the 
reversion"  led  formerly  to  the  doctrine  that  the  destruction  of  the 
reversion  {e.g.  by  surrender  or  merger,  see  infra)  had  the  effect  of  making 
all  rent  cease  to  be  payable  by  a  lessee.  This  injustice  was  in  the  case 
of  surrendered  leases  remedied  by  the  Statute  4  Geo.  ii.  c.  28,  s.  6 ;  but 
a  complete  remedy  to  meet  all  cases  was  not  provided  till  the  Statute 
7  &  8  Vict.  c.  76,  the  provisions  whereof  in  this  respect  were  re- 
enacted  by  the  Real  Property  Act,  1845,  8  &  9  Vict.  c.  106,  sec.  9  of 
the  latter  Act  providing  that  when  the  reversion  expectant  on  a  lease 
is  surrendered  or  merges,  the  estate  which  for  the  time  being  confers  as 
against  the  tenant  under  the  same  lease  the  next  vested  right  to  the 
premises  shall,  for  the  purpose  of  preserving  the  incidents  to  and  obliga- 
tions on  the  reversion  as  but  for  its  surrender  or  merger  would  have 
subsisted,  be  deemed  the  reversion  expectant  on  the  lease. 

Alienation. — At  common  law  the  consent  of  the  particular  tenant 
was  requisite  for  the  validity  of  an  alienation  of  the  reversion  and  its 
incident  of  rent.  This  consent,  called  attornment,  was  first  rendered 
unnecessary  by  a  statute  of  Queen  Anne  (4  Anne,  c.  16,  s.  9) :  and  the 
same  statute,  while  thus  enabling  the  rent  to  be  assigned  with  the 
reversion,  specially  protected  a  tenant  in  respect  of  claims  by  the  grantee 
of  such  reversion  for  rent  paid  to  the  original  reversioner  without  notice 
of  the  grant  (s.  10). 

The  benefit  of  conditions  of  re-entry  and  covenants  annexed  to  the 
reversion  were  inalienable  at  common  law ;  and  the  benefit  thereof  was 
first  given  to  an  alienee  of  a  reversion  by  a  statute  of  Henry  viii.  (32 
Hen.  VIII.  c.  34),  as  regards  leases  made  by  deed ;  and  the  like  remedies 
were  given  to  the  lessee  against  the  assigns  of  the  reversioner,  as  against 
the  original  reversioner.  Covenants  and  conditions  whereof  the  burden 
and  benefit  alike  thus  pass  are  said  to  "  run  with  the  reversion."  On 
a  severance  of  the  reversion  (which  may  happen  in  many  ways,  e.g.  by 
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grant  of  the  reversion  in  part,  by  a  partition,  or  by  descent)  the  rent  or 
anything  admitting  of  subdivision  is  apportionable  at  common  law  and 
It  the  lessee  was  not  a  party  to  the  severance  he  was  entitled  to  have 
^l  Ta  ??Po^t'nT^''T  ^""^^  ^^  ^  J^^y  (^^^  ^-  ^^^^^^  1822,  5  B.  &  Aid. 
Zl. '  1  ?•  I  V'.J''.  ^  '''^'^^'*  '^^''^^^>  ^^^^^  the  Statute  of  Henry 
VIII.,  the  benefit  of  the  lessee's  covenants,  whether  for  payment  of  rent 
(Mmjor  of  Swansea  v.  Thomas,  1882,  10  Q.  B.  D.  48)  or,  e.g  for  repair 
passes  to  the  owner  of  an  appropriate  severed  part  of  the  revereion 
{Twynam  v.  Pickard,  1818,  2  B.  &  Aid.  105 ;  20  R.  R  368).  But  an 
assign  of  part  of  the  reversion  (except  by  descent)  could  not  Uke 
advantage  of  a  condition  for  forfeiture,  such  as  non-payment  of  rent  or 
waste,  before  the  Conveyancing  Act,  1881.  By  sec.  10  of  that  statute, 
which  applies  to  leases  made  after  the  31st  December  1881,  every  condi- 
tion contained  in  a  lease  shall  be  annexed  and  incident  to  and  go  with  the 
reversionary  estate  in  the  land,  or  any  part  thereof,  immediately  expectant 
on  the  lease,  notwithstanding  severance  of  that  reversionary  estate,  and 
shall  be  capable  of  being  taken  advantage  of  by  the  person  for  the  time 
being  entitled,  subject  to  the  term  to  the  income  of  the  whole  or  any 
part  of  the  land  leased.  See  Conveyancing  Acts;  Convey ancino 
Practice;  and  the  headings  for  the  various  covenants  for  title;  also 
Covenants  in  Leases,  Vol.  IV.  p.  169. 

Besides  the  statutory  provisions,  the  rules  of  equity  in  certain  cases 
serve  to  pass  in  a  similar  manner  the  burdens  and  benefits  of  restrictive 
covenants ;  on  this  part  of  the  subject,  see  Covenants  in  Leases. 

An  estate  in  reversion  will  cease  to  exist  on  the  determination  of  the 
particular  estate  on  which  it  is  expectant ;  it  then  becomes  an  estate  in 
possession,  or  it  may  cease  to  exist  by  merger  (q.v.\  in  both  of  which 
cases  the  reversioner  becomes  an  owner  in  possession.  But  the  rever- 
sion may  be  defeated  entirely,  and  the  reversioner  thereby  deprived  of 
all  interest  in  the  land  by  the  enlargement  of  the  particular  estate 
into  an  estate  in  fee  simple.  This  may  happen  where  the  particular 
estate  is  an  estate  tail  and  is  barred,  or  a  base  fee  and  is  enlaiged,  and 
also  where  the  particular  estate  is  a  term  of  years  of  the  nature  provided 
for  by  the  Conveyancing  Act,  1881,  having  not  less  than  two  hundred 
years  to  run,  and  is  enlarged  into  a  fee  simple  under  that  Act  See 
Terms  of  Years. 

See  Reverter. 

Reverter. — "  It  is  generally  understood  that  at  the  common  law 
lands  were  granted  originally  for  the  life  only  of  the  grantee,  then  to  him 
and  his  lineal  heirs,  and  then  to  him  and  his  lineal  and  collateral  heirs, 
and  that  on  every  such  grant,  whether  it  were  for  life  or  in  fee,  a  right 
remained  in  the  grantor  to  the  service  of  the  grantee  during  the  con- 
tinuance of  his  estate  and  to  a  return  of  the  land  on  its  expiration. 
Whether  this  right  of  the  grantor  depended  on  an  esUte  for  life  or  in 
fee,  it  was  of  the  same  nature,  and  indifferently  called  his  BeverUr  or 
Escheat,  but  from  the  remote  probability  of  the  return  when  the  fee  was 
granted  it  became  customary  to  call  it,  after  a  ^rant  of  the  [ee,  his  Possi- 
bility of  Reverter.  By  degrees  that  expression  was  applied  to  those 
cases  only  where  a  limited  fee  had  been  granted,  and  the  word  esohest 
was  applied  to  those  where  the  grant  had  conferred  an  absoloto  sststa 
in  fee  simple.  A  grant  to  a  man  and  the  heirs  of  his  body  was 
at  common  law  a  limited  fee,  and  therefore  after  such  »  g*nt  a 
possibility  of  reverter  was  said  to  remain  in  the  grantor.    When  Uie 
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Statute  De  Bonis  converted  such  fees  into  estates  tail  {q.v.)  the  return  of 
the  land  was  secured  by  it  to  the  donor,  and  was  called  his  reverter.  In 
all  these  cases  the  words  reverter  and  reversion  {q.v.)  are  synonymous  " 
(Butler's  note  to  Fearne,  Cont.  Bern.  p.  381).  A  possibility  of  reverter 
can  exist  on  a  conditional  fee  (Co.  Litt.  22a).  See  Challis,  Beal  Property, 
2nd  ed.,  p.  73 ;  Possibility. 

Revesting'. — The  restoring  to  a  person  of  anything  of  which 
he  has  been  deprived.  Where  goods  have  been  stolen,  and  the  offender 
has  been  prosecuted  to  conviction,  the  property  in  the  goods  so  stolen 
revests  in  the  owner  or  his  personal  representative,  notwithstanding  any 
intermediate  dealing  with  them  (Sale  of  Goods  Act,  1893,  s.  24).  See 
Stolen  Goods. 

RcviC^V,  Bill  of. — In  the  old  Chancery  practice  this  was  a 
bill  filed  for  the  purpose  of  having  a  decree  varied  on  the  ground  of  error, 
either  of  law  or  fact  (Hunter,  Suit  in  Equity,  5th  ed.,  p.  182).  The 
practice  at  the  present  day  is  by  appeal. 

Reviling  Church   Ordinances-— Eeviling  the  "holy 

sacrament  of  the  Lord's  Supper "  is  an  indictable  misdemeanor,  triable 
at  Quarter  Sessions,  and  punishable  by  imprisonment  and  fine  or  ransom, 
at  the  King's  will,  i.e.  the  discretion  of  the  Court  (1  Edw.  vi.  c.  1, 
ss.  1,  2).  Indictment  must  be  within  three  months  of  the  offence,  and 
the  Courts  of  trial  must  issue  a  writ  to  the  bishop  to  attend  the  trial 
(s.  5).  The  Act  is  also  one  of  the  first  recognising  the  right  to  call 
evidence  for  the  defence.  The  Act  was  repealed  by  Mary,  and  revived 
in  1558  (1  Eliz.  c.  1,  s.  5).  There  is  an  unrepealed  Act  of  Mary  (1  Mary, 
st.  2,  c.  3)  dealing  with  the  same  subject,  from  the  view  of  the  Unreformed 
Church. 

Revising  Barrister. 
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Nature  of  Office. — Kevising  Barristers  are  officers  appointed 
annually  for  the  revision  of  the  lists  of  voters  at  parliamentary  and 
other  elections.  The  office  of  Eevising  Barrister  was  a  statutory 
creation,  and  the  incidents  of  the  office,  including  the  powers  and  duties 
of  the  Kevising  Barrister,  are  regulated  by  the  provisions  of  various 
statutes. 


Qualifications, — No  barrister  can  now  be  appointed  to  revise  any  list 
of  voters  for  any  county,  city,  or  borough  in  England  who  is  of  less  than 
seven  years'  standing  (see  the  Eevising  Barristers  Act,  1873,  37  &  38 
Vict.  c.  53),  and  no  person  can  be  appointed  a  Kevising  Barrister  who  is 
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a  member  of  Parliament,  or  who  holds  any  office  or  place  of  profit  under 
the  Crown,  except  the  office  of  recorder  of  any  city  or  borough  (see  the 
Parliamentary  Voters  Registration  Act,  1843,  6  &  7  Vict.  c.  18,  s.  28),  and 
except  the  office  of  Election  Commissioner  (see  the  Revising  Barristers 
Act,  1866,  29  &  30  Vict.  c.  54;  see  also  Election  Commissioneiis). 

How  Appointed. — Revising  Barristers  for  counties,  cities,  and  boroughs 
are  appointed  yearly  by  the  senior  judge  of  assize  for  the  county  who 
actually  travelled  the  summer  circuit  or  any  part  of  it,  and,  where  a 
borough  is  situate  in  two  circuits,  the  appointment  is  made  by  the  senior 
judge  who  went  the  circuit  to  which  the  larger  part  in  extent  of  the 
borough  belongs.  In  the  City  of  London,  and  the  county  of  Middlesex. 
and  the  boroughs  in  that  county,  the  appointment  is  made  by  the  I/)rd 
Chief  Justice  of  England  in  the  months  of  July  and  August.  For  the 
purpose  of  the  appointment  of  Revising  Barristers  the  county  of  Surrey 
and  such  portion  of  the  county  of  London  as  is  situate  south  of  the 
Thames  are  deemed  to  be  separate  counties,  forming  part  of  the  South- 
Eastern  Circuit ;  and  such  portion  of  the  administrative  county  of  London 
as  is  situate  north  of  the  Thames  is  deemed  to  form  part  of  the  county 
of  Middlesex ;  and  the  county  of  Middlesex,  inclusive  of  that  portion,  is 
deemed  to  be  a  separate  county  on  a  circuit  (see  Pari.  Reg.  Act,  1843, 
s  28  •  Parliamentary  Electors  Registration  Act,  1868,  s.  25 ;  lieminff 
Barristers  Act,  1886,  s.  1;  County  Electors  Act,  1888,  s.  10;  Local 
Government  Act,  1888,  s.  76  (4)).  .      ^  i  -^ 

The  number  of  Revising  Barristers  to  be  appomted  may  be  vanecl 
from  time  to  time  by  way  of  increase  or  decrease  by  Order  m  Council. 
In  1890,  the  number  was  fixed  at  ninety-seven  (see  the  Kensing 
Barristers  Act,  1873,  s.  3,  and  the  Order  in  Council  of  15th  August 

^^^As  to  the  appointment  of  a  substitute  in  the  case  of  d^th.  illness, 
or  atence  of  a'Lvising  Barrister  see  the  ^l^^^V^^lf^f^^ 
Act  1843  s  29,  and  the  Revismg  Barristers  Act,  18/4,  s.  1,  and  as  w 
t 'ajpofntment  and  remuneration  of  tfS'^Trd^S' 
necessary,  see  the  Revising  Barristers  Act.  1886.  8.  2.  and  the  Lounij 

^'X'J;%'r!lnLior..  including  his  travelling  ^d  other  «pen^ 
a  Eevir/Barrister  receives  250  guineas,  which  is  paid  to  h'^'J'T  °~« 
of  tre  xSry  after  the  termination  of  his  last  sitting  (County  fclecto« 

Act,  1888,  8.  9). 

to  revise  the  lists  (P^^  ;  I'^;  t^'li  j '  .^  of  the  Clerk  of  th«  County 

Aft«r  this  ^o^^f^<'^'''>!i,''^SlS<i^^^tr^t  of  the  number  of 

Council  as  soon  »«  P^  ^^frs^^aTd  by  other  pe«on.  in  ewh  p«irf. 
persons  objected  ^  ^y  the  Oversee«.  and  by^^  ^v^^  ^^  ^ 

and  township  in  the  <=°""*y' .^,""  '      „,it  an  ab.tnu!t  of  the  luU  of 

{ibid.). 
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The  Revision. — Bate  for  Revision. — The  lists  of  parliamentary  voters 
and  of  burgesses,  and  of  county  electors,  must  be  revised  annually  between 
8th  September  and  12th  October,  both  inclusive,  and  are  to  be  revised 
as  soon  as  possible  after  7th  September  (County  Electors  Act,  1888, 

8.  6  (1)). 

Holding  Revision  Courts. — The  Barrister  appointed  to  revise  the 
county  lists  makes  a  circuit,  and  holds  open  Courts  for  the  revision  at 
each  of  the  polling  places  for  the  county,  and  at  any  other  places  within 
the  county  which  he  may  think  expedient,  and  also  at  any  town  near 
a  polling  district,  although  outside  the  boundary  of  the  county,  if  so 
directed  by  the  local  authority  having  power  to  assign  polling  places 
in  the  county  (see  Pari.  Reg.  Act,  1843,  s.  32;  Representation  of  the 
People  Act,  1867,  s.  34;  Registration  Act,  1885,  s.  4  (4);  Local  Govern- 
ment Act,  1888,  s.  3  (xii.)). 

The  Revising  Barrister  for  a  city  or  borough  must  hold  open  Courts 
of  revision  within  the  city  or  borough,  and  also  within  every  place 
sharing  in  the  election  for  the  city  or  borough  (Pari.  Reg.  Act,  1843, 
s.  33). 

Seven  days'  notice  of  the  times  and  places  at  which  the  revision 
Courts  will  be  held,  and  of  the  several  parishes,  the  lists  for  which 
will  be  revised  at  each  of  the  Courts,  must  be  given  by  the  Revising 
Barrister  for  the  county  to  the  Clerk  of  the  County  Council,  who  must 
give  public  notice  of  the  same  by  advertisement  in  the  local  papers, 
and  also  send  copies  of  the  notice  to  the  Overseers  of  every  parish  or 
township,  and  require  them  to  publish  the  same,  and  to  attend  at  the 
revision  Court  for  their  parish  or  township  (see  ibid.,  s.  32 ;  and  Regis- 
tration Act,  1885,  s.  4  (1)).  A  similar  notice  as  to  the  times  and  places 
at  which  the  revision  Courts  for  boroughs  will  be  held  must  be  given 
to  the  Town  Clerks  of  cities  and  boroughs,  who  are  to  publish  the  same 
on  the  Town  Hall,  and  on  every  church  and  chapel  within  the  city  or 
borough,  or  in  some  public  and  conspicuous  place  (Pari.  Reg.  Act, 
1843,  s.  33). 

The  Revising  Barrister  holding  his  revision  Court  has  power  to 
adjourn  the  Court  from  time  to  time,  and  from  one  place  to  another, 
within  the  same  county,  city,  or  borough,  but  no  Court  so  adjourned 
can  be  held  after  12th  October  (see  ihid.y  s.  41 ;  County  Electors  Act, 
1888,  s.  6  (1)).  As  to  adjournment  in  case  of  illness  of  Revising 
Barrister,  see  Revising  Barristers  Act,  1873,  s.  5.  He  has  also  power 
to  order  persons  interrupting  the  Court  or  refusing  to  obey  his  lawful 
orders  to  be  removed  from  the  Court,  and  the  police  must  be  present 
to  keep  order  (see  County  Voters  Registration  Act,  1865,  s.  16). 

At  least  one  evening  sitting  of  the  revision  Court,  commencing 
between  six  and  seven  p.m.,  must  be  held  in  a  borough,  or  in  an  urban 
sanitary  district  containing  more  than  ten  thousand  inhabitants  (see 
Hid.,  s.  4 ;  and  Registration  Act,  1885,  s.  4  (3)). 

Procedure  at  Revision  Courts. — The  powers  and  duties  of  Revising 
Barristers  as  to  the  revision  of  parliamentary  lists  in  counties  and 
boroughs  are  now  the  same,  and  are  regulated  by  sec.  28  of  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878,  which  now  applies  to 
the  registration  of  ownership  voters  in  parliamentary  counties  in  like 
manner  as  to  the  registration  of  occupation  voters  (see  Registration  Act, 
1885,  s.  1  (2)).    The  registration  of  occupation  voters  in  counties  is  now 
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conducted  in  the  same  manner  as  the  registration  of  occupation  voters 
m  boroughs,  and  the  ParHamentary  Registration  Acts  apply  to  parlia- 
mentary  counties  as  well  as  to  parliamentary  boroughs  (ibid  s  1  (n> 
Moreover,  by  recent  legislation,  the  Registration  of  Electors  Acta  applv 
so  far  as  circumstances  admit,  to  the  enrolment  of  burgesses  in  a  muuicipki 
borough  to  which  the  Parliamentary  and  Municipal  Registration  Act 
1878,  does  not  apply,  and  to  the  registration  of  county  electors  (see 
County  Electors  Act,  1888,  s.  4).  ^ 

The  lists  of  burgesses,  and  of  county  electors,  and  of  occupation  voters 
for  parliamentary  elections  are  now,  therefore,  so  far  as  practicable,  to 
be  made  out  and  revised  together  (ibid.). 

It  should  be  recollected  that  in  counties  the  Revising  Barrister  must, 
if  practicable,  complete  the  revision  of  the  lists  of  voters  for  the  parishes 
in  one  polling  district,  and  transmit  the  same  to  the  Clerk  of  the  County 
Council  before  proceeding  to  revise  the  lists  of  voters  for  any  parish 
in  another  polling  district  (Registration  Act,  1885,  s.  4  (6);  see  also 
Registkation  of  Voters). 

Persons  appearing  before  the  revision  Courts  may  not  appear  by 
counsel  (see  Pari.  Reg.  Act,  1843,  s.  41 ;  see  also  O'Connor  v.  Nicholwn, 
[1891]  1  Fox.  &  S.  250),  but  must  appear  in  person  or  by  agent,  who 
may  be  a  solicitor. 

The  Revising  Barrister  has  to  administer  an  oath  to  all  persons 
examined  before  him.  All  parties,  whether  claiming,  or  objecting,  or 
objected  to,  and  all  other  persons  may  be  examined  upon  oath  touching 
the  matters  in  question ;  and  persons  swearing  or  affirming  falsely  are 
guilty  of  perjury  (Pari.  Reg.  Act,  1843,  s.  41).  The  Revising  Barrister 
is  also  empowered  to  summon  witnesses  to  give  evidence  or  produce 
documents,  and  may  impose  a  fine  not  exceeding  £5  on  persons  failing 
to  attend,  or  failing  to  answer  questions  or  produce  documents  (see 
Pari,  and  Mun.  Reg.  Act,  1878,  s.  36). 

At  the  revision  Court  the  Clerk  of  the  County  Council,  the  Town 
Clerk,  and  the  Overseers  are  called  and  sworn.  They  produce  the 
various  lists  and  documents  which  it  is  their  duty  to  produce  (see 
Registration  of  Voters). 

The  Revising  Barrister  has  power  to  fine  an  Overseer  for  any  wilful 
breach  or  neglect  of  duty  under  the  Registration  Acts,  any  sum  not 
exceeding  £5  and  not  less  than  20s.  (see  Pari.  Reg.  Act,  1843,  s.  51 ; 
Rep.  of  the  People  Act,  1867,  ss.  28,  29 ;  Pari.  Electors  Reg.  Act.  1868. 
s.  28 ;  Pari,  and  Mun.  Reg.  Act,  1878,  s.  29 ;  Reg.  Act,  1885.  8.  1 ;  see 
also  Rep.  of  the  People  Act,  1884,  s.  9  (3)). 

The  Revising  Barrister,  in  proceeding  to  revise  the  lists,  is  entitled 
to  conduct  the  revision  in  his  own  way,  and  to  adopt  any  convenient 
rules  as  to  the  practice  of  his  Court,  provided  he  does  not  infringe  the 
provisions  of  the  Registration  Acts  (see,  for  instance,  R  v.  SotUnamd 
Overend,  [1897]  1  Q.  B.  188;  B.  v.  Soden,  [1896]  1  Q.  B.  499;  ibtd^CA. 

It  is  the  duty  of  the  Revising  Barrister  at  the  hearing  in  open  Court 


to  finally  determine  upon  the  validity  of  the  claims  and  ohjectioiu,  «»<1 
for  this  purpose  he  has  all  the  powers  that  the  lieturning  Offioen  U 
elections  formerly  had,  and  he  must  in  °Pe»  9<>"*  *"'*.'''? ,]"'i|^ 
against  the  names  expunged  or  inserted,  and  against  any  part  of  ttollrtt 
in  which  any  misUke  has  l>een  corrected,  or  any  omuwon  supplied,  or 
any  insertion  made  by  hin,,  and  he  must  sign  hu.  '^f!*^^^V^ 
the  lists  80  settled.    Before  signing  any  page  of  any  l»t  he  must  resd 
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out  audibly  in  open  Court  the  names  expunged  and  inserted  by  him, 
and  all  corrections  and  alterations  made  by  him  (see  Pari.  Reg.  Act,  1843, 
s.  41 ;  and  County  Voters  Registration  Act,  1865,  s.  15). 

After  completion  of  the  revision  the  Revising  Barrister  must  deliver 
the  revised  lists  to  the  Clerk  of  the  County  Council  or  the  Town  Clerk 
as  the  case  may  be  (see  the  article  Registration  of  Voters). 

Having  sketched  in  outline  the  duties  of  the  Revising  Barrister,  it 
now  becomes  necessary  to  refer  somewhat  more  particularly  to  the  specific 
duties  imposed  on  him  by  sec.  28  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878. 

Correction  of  Mistakes  in  Lists. — The  Revising  Barrister  nnust  correct 
any  mistake  which  is  proved  to  him  to  have  been  made  in  any  list  (see 
iUd.,  s.  28  (1)). 

For  example,  if  the  place  of  abode  of  a  voter  is  proved  to  be  wrongly 
stated  on  the  list,  the  Revising  Barrister  must  correct  the  mistake  (see 
Luckett  V.  Knowles,  1846,  2  C.  B.  187 ;  Nagle  v.  Camphell,  [1896]  2  Ir. 
Rep.  326 ;  as  to  the  correction  of  other  mistakes  on  the  list,  see  Mather 
V.  Overseers  of  Allandale,  1870,  L.  R.  6  C.  P.  272 ;  Ballard  v.  Rohins,  1877, 
3  C.  P.  D.  92).  So  also  if  the  Christian  name  of  a  voter  has  been 
omitted,  this  is  a  mistake  which  the  Revising  Barrister  has  power  to 
correct  {Green  v.  Wanklyn,  [1906]  1  K.  B.  394). 

Where  the  matter  stated  in  a  list  or  claim,  or  proved  to  the  Revising 
Barrister  in  relation  to  any  alleged  right  to  be  on  any  list,  is  in  his 
judgment  insufficient  in  law  to  constitute  a  qualification  of  the  nature 
or  description  stated  or  claimed,  but  sufficient  in  law  to  constitute  a 
qualification  of  some  other  nature  or  description,  he  must,  if  the  name 
is  entered  in  a  list  for  which  such  true  qualification  in  law  is  appro- 
priate, correct  such  entry  by  inserting  such  qualification  accordingly, 
and  in  any  other  case  he  must  insert  the  name  with  such  qualification 
in  the  appropriate  list,  and  expunge  it  from  the  other  list,  if  any,  in 
which  it  is  entered.  But  with  the  exception  of  the  provisions  as  to 
making  declarations  as  to  misdescription  of  qualification  on  list,  and  as 
to  sending  in  notices  of  claims  (see  Registration  of  Voters),  whether 
any  person  is  objected  to  or  not,  no  evidence  may  be  given  of  any  other 
qualification  than  that  which  is  described  in  the  list,  nor  is  the  Revising 
Barrister  at  liberty  to  change  the  description  of  the  qualification  as  it 
appears  in  the  list,  except  for  the  purpose  of  more  clearly  and  accurately 
defining  the  same  (see  Pari,  and  Mun.  Reg.  Act,  1878,  s.  28  (12)  and 
(13) ;  see  also  Foskett  v.  Kaufman,  1885,  16  Q.  B.  D.  279 ;  Plant  v.  Potts, 
[1891]  1  Q.  B.  256). 

The  result,  therefore,  is  that  an  inaccurate  or  insufficient  description 
of  a  qualification  can  be  amended  by  the  Revising  Barrister,  but  he  cannot 
alter  a  sufficient  description  of  a  qualification  into  a  description  of 
another  qualification  (see  Plant  v.  Potts,  [1891]  1  Q.  B.,  at  p.  262 ;  see 
also  Friend  v.  Towers,  1882,  10  Q.  B.  D.  87;  Lynch  v.  Wheatley,  1884, 
14  Q.  B.  D.  504;  Ford  v.  Hoar,  1884,  ihid.  507;  Baking  v.  Fraser,  1885, 
16  Q.  B.  D.  252;  Foskett  v.  Kaufman,  1885,  cited  supra  ;  Alexander  v. 
Burke,  DoyUs  Case,  1888,  22  L.  R.  Ir.  595 ;  Kitchen  v.  Johnson,  [1899] 
1  Q.  B.  95 ;  Goodrich  v.  Town  Clerk  of  Great  Grimshy,  [1902]  1  K.  B. 
301). 

As  to  corrections  of  the  description  of  the  qualification  for  the  purpose 
of  more  clearly  and  accurately  defining  it,  see  Dashwood  v.  Ayles,  1885, 
16  Q.  B.  D.  295 ;  Minifie  v.  Banger,  1885,  ihid.  302. 
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Correction  of  Mistakes  in  Clai,ns  and  Notices  of  Ohjection.-.The 
Revising  Barrister  may  correct  any  mistake  which  is  prov^i  to  him  to 

tt^878,^28^'2)^^    "' """''''  '^  "^^""'^^^  ^^^^^-^^^  ^^^^-^^^ 

i«7y  5  0.  p.  D.  235),  but  the  discretion  must  be  properly  exercised fa^ 
Treadgold  v.  Town  Clerk  of  Grantham,  [1895]  1  Q  B  163)  ^ 

With  regard  to  the  correction  of  mistakes  in  the  description  of 
qualification,  what  has  been  said  above  as  to  the  correction  of  mistakes 
m  lists  applies  also  to  the  correction  of  mistakes  in  claims  Tsee  Pari 

Boderick,  [1896]  1  Q.  B.  91 ;  Francis  v.  J/ejJco//,  1896,  61  J.  P.  355). 

As  to  the  correction  of  mistakes  in  notices  of  objection,  such  for 
example,  as  the  omission  of  the  objector's  place  of  abode,  or  of  the  name 
of  the  parish,  etc.,  see  Adams  v.  Bostock,  1881,  8  Q.  B.  D.  259 ;  Bollen  v 
Southall,  1884,  15  Q.  B.  D.  461 ;  Bridges  v.  Miller,  1887,20  Q.  B  D  287* 
Hartley  v.  ffalse,  1888,  22  Q.  B.  D.  200;  Sandford  v.  Bcai,  iso'o,  65 
L.  J.  Q.  B.  73. 

Expunging  Names  from  Lists. — The  Revising  Barrister  is  in  certain 
cases  required  to  expunge  names  from  the  lists.  Thus  he  is  obliged  to 
expunge  the  name  of  every  person,  whether  objected  to  or  not,  whose 
qualification  as  stated  in  any  list  is  insufficient  in  law  to  entitle  him  to 
be  included  therein,  and  he  must  expunge  the  name  of  every  person  who, 
whether  objected  to  or  not,  is  proved  to  be  dead. 

Where  any  entry  in  any  list,  and  an  entry  in  a  return  made  to  the 
Overseers  of  deaths  appear  to  relate  to  the  same  person,  the  Revising 
Barrister  must  inquire  whether  the  entries  relate  to  the  same  person,  and 
on  proof  that  they  do,  he  must  expunge  the  entry  from  the  list 

He  is  also  required  to  expunge  the  name  of  every  person,  whether 
objected  to  or  not,  whose  name  or  place  of  abode  or  the  nature  of  whose 
qualification,  or  the  name  or  situation  of  whose  qualifying  property,  or 
any  other  particulars  respecting  whom  by  law  require<l  to  be  stated  in 
the  list  is  or  are  either  wholly  omitted,  or,  in  the  judgment  of  the 
Revising  Barrister,  is  insufficiently  described  for  the  purpose  of  being 
identified,  unless  the  matter  so  omitted  or  insufficiently  described  be 
supplied  to  his  satisfaction  before  he  has  completed  the  revision  of  the 
list  in  which  the  omission  or  insufficient  description  occurs.  In  oase 
such  matter  is  so  supplied  he  must  then  and  there  insert  it  in  the 
list. 

And  lastly,  the  Revising  Barrister  must  expunge  the  name  of  every 
person,  whether  objected  to  or  not,  when  it  is  proved  that  such  person 
was  on  the  preceding  31st  July  incapacitated  by  any  law  or  sUtuto  from 
voting  at  an  election  for  the  parliamentary  county  or  borough,  or  for  the 
municipal  borough  or  administrative  county,  as  the  case  may  be,  to  which 
the  list  relates  (see  Pari,  and  Mun.  Reg.  Act,  1878,  s.  28  (3)-(7);  seeahn 
Earl  Beauchamp  v.  Overseers  of  Madre^Uld,  1872,  L  R.  8  C.  P.  246;  Ui/rd 
Bendlesham  v.  Harvard,  1873,  L  R.  9  C.  P.  252;  SUwe  v.  Jolift,  1874. 
iUd.  734 ;  Hayward  v.  Scott,  1879,  5  C.  P.  D.  231 ;  Marquuof  Bridcl  v. 
Beck,  1907,  96  L.  T.  55;  and  see  the  articles  FBAKCHWi  (Elktoeal); 
Registration  of  Voters).  .  ._*_i  * 

Before  expunging  from  a  list  the  name  of  any  person  not  objeoted  tcs 
the  Revising  BaiTJster  is  to  cause  such  notice,  if  any,  as  shall  appear  to 
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him  necessary  or  proper  under  the  circumstances  of  the  proposal  to 
expunge  the  name,  to  be  given  to  or  left  at  the  usual  or  last-known 
place  of  abode  of  such  person  (Pari,  and  Mun.  Reg.  Act,  1878,  s. 
28  (8)). 

Proof  of  Ohjectioiis. — Subject  to  the  provisions  with  regard  to  ex- 
punging names  from  the  lists  in  the  cases  specified  above,  the  Revising 
Barrister  must  retain  the  name  of  every  person  not  objected  to,  and  also  of 
every  person  objected  to,  unless  the  objector  appears  by  himself  or  by  some 
person  on  his  behalf  in  support  of  his  objection.  If  the  objector  so 
appears,  the  Revising  Barrister  must  require  him,  unless  he  is  an  over- 
seer, to  prove  that  he  gave  the  notices  of  objection  required  by  law  to  be 
given  by  him  (see  Registeation  of  Voters),  and  to  give  primd  facie 
proof  of  the  ground  of  objection,  and  for  that  purpose  may  himself 
examine  and  allow  the  objector  to  examine  the  Overseers  or  any  other 
person  on  oath  or  affirmation  touching  the  alleged  ground  of  objection, 
and  unless  such  proof  is  given  to  his  satisfaction  he  is  to  retain  the  name 
objected  to.  An  objection  made  by  the  Overseers  under  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878,  is  to  be  deemed  to  cast 
upon  the  person  objected  to  the  burden  of  proving  his  right  to  be  on  the 
list.  The  primd  facie  proof  is  to  be  deemed  to  be  given  by  the  objector 
if  it  is  shown  to  the  satisfaction  of  the  Revising  Barrister,  by  evidence, 
repute,  or  otherwise,  that  there  is  reasonable  ground  for  believing  that 
the  objection  is  well  founded,  and  that  by  reason  of  the  person  objected 
to  not  being  present  for  examination,  or  for  some  other  reason,  the 
objector  is  prevented  from  discovering  or  proving  the  truth  respecting 
the  entry  objected  to.  If  due  proof  is  given,  or  if  the  objection  is  by 
Overseers,  then,  unless  the  person  objected  to  appears  by  himself,  or  by 
some  other  person  on  his  behalf,  and  proves  that  he  was  entitled  on  the 
preceding  31st  July  to  have  his  name  inserted  in  the  list  in  respect 
of  the  qualification  described  in  such  list,  the  Revising  Barrister  must 
expunge  the  name  of  the  person  objected  to  (see  Pari,  and  Mun.  Reg. 
Act,  1878,  s.  28  (9)-(ll)).  The  Revising  Barrister  is  entitled  to  satisfy 
himself  "  by  evidence,  repute,  or  otherwise,"  that  an  objection  to  a  name 
on  the  list  is  a  bad  objection  (see  Kent  v.  Fittall  (Court  of  Appeal),  1908, 
24  T.  L.  R.  655). 

DouUe  Entries. — Where  the  name  of  any  person  appears  to  be  entered 
more  than  once  as  a  parliamentary  voter  on  the  lists  of  voters  for  the  same 
parliamentary  county  or  borough,  the  Revising  Barrister  must  inquire 
whether  such  entries  relate  to  the  same  person,  and  on  proof  that  they 
do,  must  retain  one  of  the  entries  for  voting,  and  place  against  the  others 
a  mark  signifying  that  his  name  should  be  printed  in  Division  III.  of  the 
list,  or  if  he  is  entitled  to  vote  only  as  a  parochial  elector,  a  mark 
signifying  that  he  is  entitled  to  be  registered  as  such,  and  the  name  so 
marked  is  not  to  be  printed  in  the  parliamentary  register  of  electors, 
but  is  to  be  printed  either  in  Division  III.  of  the  local  government 
register  of  electors  or  in  a  separate  list  of  parochial  electors  (see  Pari, 
and  Mun.  Reg.  Act,  1878,  s.  28  (14)  ;  Registration  Act,  1885,  s.  4  (9)  {a) ; 
County  Electors  Act,  1888,  s.  7  (5);  Local  Government  Act,  1894,  s. 
44  (6)). 

The  entry  to  be  retained  for  voting  may  be  selected  by  the  elector, 
by  notice  in  writing  delivered  to  the  Revising  Barrister  at  the  opening 
of  his  first  revision  Court,  or,  in  counties,  by  notice  delivered  before  the 
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opening  of  the  Court,  or  sent  by  post,  or  by  application  by  the  voter,  or 
some  one  on  his  behalf  at  the  time  of  the  revision  of  the  first  of  such 
lists.  As  to  the  entry  which  is  to  be  retained  by  the  Eevising  Barrister, 
in  the  event  of  the  voter  not  making  any  such  selection,  see  Ee^istration 
Act,  1885,  ss.  4  (9)  (h)  and  5  (1). 

There  is  no  right  of  appeal  from  the  determination  of  a  Eevising 
Barrister  as  to  the  validity  of  a  notice  of  selection  in  the  case  of  duplicate 
entries  of  names  (B.  v.  Eevising  Barrister  of  Liverpool,  1895, 1  Q.  B.  155  ; 
see  also  Jones  v.  Munro,  [1899]  1  Q.  B.  109). 

If  any  question  on  appeal  or  otherwise  arise  as  to  the  validity  of  the 
qualification  for  which  the  parliamentary  voter  or  burgess  is  on  the  list 
for  voting,  recourse  may  be  had,  for  supporting  the  right  of  the  voter  or 
burgess  to  be  on  the  register  or  burgess  roll  for  voting,  to  any  other 
qualification  of  such  person  appearing  on  the  register  or  burgess  roll ; 
but  in  the  case  of  a  municipal  borough  divided  into  wards,  a  vote  given 
in,  or  the  right  to  vote  in  one  ward,  cannot  be  supported  by  a  qualification 
appearing  on  the  burgess  roll  for  some  other  ward  (see  Pari,  and  Mun. 
Eeg.  Act,  1878,  s.  28  (14).  This  does  not  apply  to  parliamentary  counties, 
as  to  which  see  Eegistration  Act,  1885,  ss.  4  and  5). 

Transfer  of  Names  to  other  Divisions. — When  the  parish  is  situate 
wholly  or  partly  both  in  the  parliamentary  borough  and  in  the  municipal 
borough  the  list  for  the  parish  is  to  be  made  out  in  three  divisions. 
Division  I.  is  to  comprise  the  names  of  persons  entitled  both  to  be 
registered  as  parliamentary  voters  and  to  be  enrolled  as  burgesses; 
Division  II.,  the  names  of  persons  entitled  to  be  registered  as  parlia- 
mentary voters,  but  not  to  be  enrolled  as  burgesses ;  Division  III.,  the 
names  of  persons  entitled  to  be  enrolled  as  burgesses,  but  not  to  be 
registered  as  parliamentary  voters  (see  Pari,  and  Mun.  Eeg.  Act,  1878, 
s.  15  (2);  see  also  Eegistration  of  Voters). 

And  where  a  list  is  so  made  out  in  divisions,  the  Eevising  Barrister 
must  place  the  name  of  any  person  in  the  division  in  which  it  should 
appear  according  to  the  result  of  the  revision,  regard  being  had  to  the 
title  of  the  person  to  be  on  the  list  both  as  a  parliamentary  voter  and  as 
a  burgess,  or  only  in  one  of  these  capacities,  and  must  expunge  the  name 
from  the  other  division,  if  any,  in  which  it  appears  (Pari,  and  Mun.  Eeg. 
Act,  1878,  s.  28  (15) ;  see  also  as  to  the  transfer  of  a  name  from  one  division 
to  another,  Greenway  v.  Bachelor,  Jacobs  Case,  1883,  12  Q.  B.  D.  376 ; 
Lo^^d  V.  Fox,  [1892]  1  Q.  B.  199). 

Appeal  from  Decision  of  Eevising  Barrister. — The  decisions  of  the 
Eevising  Barrister  involving  points  of  law  may  in  certain  cases  be 
reviewed  on  appeal.  But  no  appeal  will  lie  against  the  decision  of  a 
Eevising  Barrister  upon  any  question  of  fact  only,  or  upon  the  admissi- 
bility or  effect  of  any  evidence  or  admission  adduced  or  made  in  any  case 
to  establish  any  matter  of  fact  only  (see  Pari.  Eeg.  Act,  1843,  s.  65). 

Any  person  who  has  made  any  claim  to  have  his  name  inserted  in 
any  list,  or  made  any  objection  to  any  other  person  as  not  entitled  to 
have  his  name  inserted  in  any  list,  or  whose  name  has  been  expunged 
from  any  list,  if  dissatisfied  with  the  decision  of  the  Eevising  Barrister 
on  any  point  of  law  material  to  the  case,  may,  either  himself  or  by  some 
person  on  his  behalf,  give  notice  in  writing  to  the  Eevising  Barrister  in 
Court,  before  the  rising  of  the  Court  on  the  same  day  on  which  the 
decision  is  pronounced,  that  he  is  desirous  to  appeal  (see  Pari.  Eeg.  Act, 
vol.  xii.  46 
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1843,  s.  42).  Such  notice  of  appeal  must  shortly  state  the  decision 
against  which  it  is  desired  to  appeal.  A  valid  notice  of  appeal  under 
the  section  is  a  condition  precedent  to  a  case  being  stated  by  a  Kevising 
Barrister  {In  re  Bane  and  Others,  1879,  W.  N.  200  ;  Guise  v.  Dilke,  1892, 
Fox.  &  S.  283). 

The  Revising  Barrister,  if  he  thinks  it  reasonable  and  proper  that 
the  appeal  should  be  entertained,  must  prepare  in  writing  a  statement 
of  the  material  facts  which  he  finds  to  have  been  established  by  the 
evidence  in  the  case,  and  must  state  his  decision  upon  the  whole  case, 
and  also  his  decision  upon  the  point  of  law  appealed  against.  The 
statement  is  to  be  made  in  the  same  manner  as  is  usual  in  stating  any 
special  case  for  the  opinion  of  the  King's  Bench  Division  upon  any 
decision  of  any  Court  of  Quarter  Sessions.  The  Barrister  must  sign  it, 
and  the  appellant  or  someone  on  his  behalf  at  the  end  of  the  statement 
must  make  a  declaration  in  writing  under  his  hand  to  the  following 
effect : — "  I  appeal  from  this  decision."  The  Barrister  must  then  indorse 
on  the  statement  the  name  of  the  county  and  polling  district  or  city  or 
borough,  and  of  the  parish  or  township  to  which  it  relates,  and  also  the 
Christian  name  and  surname,  and  place  of  abode  of  the  appellant  and  of 
the  respondent,  and  must  sign  and  date  such  indorsement.  The  state- 
ment so  indorsed  and  signed  is  then  delivered  by  the  Revising  Barrister 
to  the  appellant  to  be  by  him  transmitted  to  the  Central  Office  of  the 
Supreme  Court,  and  a  copy  must  be  delivered  by  the  Revising  Barrister 
to  the  respondent  if  required  (Pari.  Reg.  Act,  1843,  s.  42). 

Where  any  point  of  law  is  involved  in  his  ruling,  e.g.  in  regard  to  the 
nature  of  the  evidence  accepted  by  him  it  is  the  duty  of  the  Revising 
Barrister  to  state  a  case  {B.  v.  Nepean,  1903,  52  W.  R.  264 ;  see  also 
Laskey  v.  Michelmore,  1907,  71  J.  P.  559  ;  B.  v.  Bell,  Ex  parte  Kent,  1908, 
24  T.  L.  R.  266 ;  Kent  v.  Fittall,  1908,  ibid.  655). 

If  the  Revising  Barrister  neglects  or  refuses  to  state  a  case,  the 
person  aggrieved  may,  within  one  month,  apply  to  the  High  Court  upon 
affidavit  of  the  facts  for  a  rule  calling  on  him  and  on  the  person,  if  any, 
in  whose  favour  the  decision  from  which  the  applicant  desires  to  appeal 
was  given,  to  show  cause  why  a  rule  should  not  be  made  directing  the 
appeal  to  be  entertained  and  the  case  to  be  stated  (see  Pari,  and  Mun. 
Reg.  Act,  1878,  s.  37 ;  and  as  to  the  costs  of  an  appeal  from  the  decision 
of  a  Revising  Barrister,  see  Pari.  Reg.  Act,  1843,  s.  38 ;  see  also 
Mandamus). 

When  an  order  nisi  for  a  mandamus  has  been  obtained  calling  on  a 
Revising  Barrister  to  show  cause  why  a  rule  should  not  be  made  direct- 
ing him  to  state  a  case,  the  statement  or  report  of  the  Revising  Barrister 
in  answer  to  the  order  nisi  must  be  in  the  form  of  an  affidavit  {B.  v. 
Nepean,  1903,  52  W.  R.  264). 

The  party  in  whose  favour  the  decision  appealed  against  was  given 
is  to  be  the  respondent,  but  if  there  be  no  such  party,  or  if  such  party 
or  someone  on  his  behalf  in  open  Court  declines,  and  states  in  writing 
that  he  declines  to  be  respondent,  then  the  Revising  Barrister  may  name 
any  person  interested  in  the  matter  of  the  appeal  who  may  consent,  or  the 
Overseers,  to  be  respondent,  and  if  required,  must,  and  in  any  case  may, 
name  the  Clerk  of  the  County  Council  or  Town  Clerk,  as  the  case  may 
be,  to  be  respondent  in  the  appeal  (see  Park  Reg.  Act,  1843,  s.  43 ;  and 
Pari,  and  Mun.  Reg.  Act,  1878,  s.  38).  As  to  the  consolidation  of  appeals 
when  the  validity  of  any  number  of  claims  or  objections  depends,  and 
has  been  decided  by  the  Revising  Barrister  upon  the  same  points  of  law, 
see  Pari.  Reg.  Act,  1843,  ss.  44,  45. 
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Every  appellant  intending  to  prosecute  his  appeal  must,  within  the 
first  four  days  in  the  Michaelmas  sittings  next  after  the  decision  to 
which  the  appeal  relates,  transmit  to  the  Central  Office  the  written 
statement  of  the  Eevising  Barrister,  and  must  also  therewith  give  or 
send  a  notice  signed  by  him  stating  his  intention  to  prosecute  the 
appeal,  and  he  must  also  give  the  respondent  a  similar  notice  (see  ibid., 
s.  62).  One  of  the  Masters  of  the  King's  Bench  Division,  nominated  for 
the  purpose  by  the  Lord  Chief  Justice,  is  to  enter  every  appeal  of  which 
he  has  received  due  notice  from  the  appellant  (ihid.). 

The  appeal  is  heard  before  a  Divisional  Court  of  the  King's  Bench 
Division.  A  Court  sits  after  the  fourth  day  of  the  Michaelmas  sittings 
for  the  purpose  of  hearing  such  appeals,  and  the  appeals  are  to  be  heard 
and  determined  continuously  and  without  delay  (see  County  Electors 
Act,  1888,  s.  6  (2);  see  also  R.  S.  C,  1883,  Order  59,  r.  1  (b)).  If  the 
Court  are  of  opinion  in  any  case  that  the  statement  of  the  matter  of  the 
appeal  is  not  sufficient  to  enable  them  to  give  judgment  in  law,  they 
may  remit  the  statement  to  the  Revising  Barrister,  in  order  that  the 
case  may  be  more  fully  stated  (see  Pari.  Reg.  Act,  1843,  s.  65).  This 
course  was  recently  adopted  in  the  case  of  Kent  v.  Fittall,  1908,  24 
T.  L.  R.  655.  The  judgment  or  decision  of  the  Court  is  final  and  con- 
clusive, unless  in  any  case  special  leave  to  appeal  to  the  Court  of  Appeal 
be  given,  in  which  event  the  decision  of  the  Court  of  Appeal  is  final  and 
conclusive  (see  Judicature  Act,  1881,  44  &  45  Vict.  c.  68,  s.  14).  For 
instances  of  recent  cases  of  appeal  from  the  decisions  of  Revising 
Barristers  in  which  special  leave  has  been  given  to  appeal  to  the  Court 
of  Appeal,  see  Bradley  v.  Baylis,  1881,  8  Q.  B.  D.  210 ;  AnekdiU  v. 
Baylis,  1882,  10  Q.  B.  D.  577;  Foskett  v.  Kaufman,  1885,  16  Q.  B.  D. 
279 ;  Plant  v.  Potts,  [1891]  1  Q.  B.  256 ;  Kem^p  v.  WaiOdyn,  [1894] 
1  Q.  B.  265 ;  Brax  v.  Ffooks,  [1896]  1  Q.  B.  238;  Chdicrhxuk  v.  TViy^, 
[1896]  1  Q.  B.  395 ;  B.  v.  Bell,  Ex  'parte  Kent,  1907,  24  T.  L  R.  66 ; 
1908,  iUd.  266  (Court  of  Appeal). 

As  to  the  alteration  of  the  register  in  consequence  of  a  decision  of 
the  Revising  Barrister  being  reversed  on  appeal,  see  the  article  RSGIB- 

TKATION  OF  VOTERS. 

As  to  the  possibility  of  obtaining  a  mandamus  to  a  Revising  Barristor 
to  revise  lists  after  the  time  limited  has  elapsed,  see  per  Collins,  J,  R, 
V  ^oden,  [1896]  1  Q.  B.,  at  p.  502 ;  see  also,  per  Martin,  B.,  Thz  Mayor, 
etc.,  of  Rochester  v.  The  Queen,  1858,  27  L.  J.  Q.  B.,  at  p.  436;  R.  v.  Th* 
Mayor,  etc.,  of  Monmouth,  1870,  L.  R.  5  Q.  B.  251.  As  to  mandamus  to 
a  Revising  Barrister  ordering  him  to  revise  lists  of  parochial  eleoton 
under  the  Local  Government  Act,  1894,  see  R.  v.  Nash,  [1900]  1  Q.  B. 
103. 

See  also  the  articles  Elections;  Fkanchise (Elkctoral) ;  Rwbtea- 

TiON  OF  Voters;  Scrutiny;  etc. 
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